Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


-/■»--;  T 


<  ^:-mr^ 


a«HP«aB'vr*aBv 


\ 


I 


'  i 


• 


L- 


A    PRACTICAL    AlfB   EtEMESTAnV 

ABRIDGMENT  OP  THE  CASES 


ARGUED  AND  DETERMINED 
IJV  THE  COURTS  UlT 

KING'S  BENCH,  COMMON  PLEAS,  EXCHEQUER,  AND  AT  NISI  PRIUS: 

AND   OP 

THE   RULES   OF   COUnT, 

FROW  THE  RESTORATION  IN  1660,  TO  BHCHAELMAS  TERM,  i  GEORGE  IV. 
WITH  IMPORTANT  MANUSCRIPT  CASES, 


WJTll  COPIOUS  NOTES  AND  RBFElMINt  Cf^  TO 

THE  YEAR  BOOKS,  ANALOGOUS  ADJUDICATIONS, 

TEXT  WKJTERS,  AND  STATUTES, 

^FIRMED,  RECOGmZED,  QUALIFIED,  OR  OVERRULED. 


A    PRACTICAL    TREATISE 

ON  THE  DIFFERENT  BRANCHES  OF  THE 

COMMON  L.AW. 


BY  CHARLES  PETERSDOBFF,  ESQ. 


PUBUSHED  BY  W.  R.  H,  TREADWAY, 

AND 

GOULD  ^  BA/fKS. 
1S3I. 


J 


»  •    * 


fi 


f  ■ 

i 


•    ;   -• 


I 


•  •    -• 


•  •  • 


c 


TABLE  OF  TITLES- 


F^{s. 

Demurrer. 

1 

Demurrer  to  Evidence 

to 

Demy  Mark 

9S 

Denial 

33 

Denizen  and  Denizaiion 

33 

Deodand 

34 

Departure 

35 

Departure  in  Pleading 
Depasturing,  Right  of 

36 

35 

Deposit 

35 

Deposit  in  lieu  of  Bail 

36 

Depositions 

S3 

Deprivation 

93 

Deputy 

93 

Descent 

93 

Deserter 

77 

Desire,  Words  of 

77 

Destroying,  or  Concealing  Instruments  77 

]>3tainer 

77 

Determination  of  Suit 

80 

Detinet 

80 

Detinue,  Action  of 

80 

Devastavit 

85 

Deviation 

85 

De  Ventre  inspiciendo 

85 

Devise 

86 

Die           v^ 

377 

Diem  elauAr  extremum 

377 

Dies  non  juridicus 

377 

Digests 

377 

Dimities 
Dilatory 

377 

S77 

Dilapidations 

377 

Diminution 

377 

Diocese 

377 

Diploma 

378 

Direction  of  Process 

378 

Disabilities 

378 

Dischari^ 

378 

Disclaimer 

378 

Discontinuance 

379 

Discount 

393 

Disfranchisement 

392 

Dishonor 

393 

Disobedience  to  Order  of  Justices 

393 

Disorderly 

393 

Disorderly  Houses 

394 

Dispensation 

394 

Dissection 

394 

Disseisin 

394 

Dissenters,  and  Dissenting  Meeting 

Houses  and  Ministers 

396 

Dissolution 

396 

Vol-  VIII. 


Distiller  396 

Distress  396 

Distribution,  Statute  of  447 

Distringas  453 

Disturbance  459" 

Dividend  459 

Dfvorce  459 

Dock  463 

Dock  Warrant  463 

IX>cket  Book  463 

Docket  Roll  46i 

Docketing  Issues  463 

Dogs  463 

Domicil  46S 

Doomsday  Book  463 

Donatio  Causa  Mortis  '  464 

Donative  465 

Doors  465 

Dormant  Partner  465 

Double  Insurance  465 

Double  Pleas  466 

Double  Rent  and  Value  464 
Dover  Harbour                            ^         471 

Dower  473 

Drainage  490 

Drama  490 

Drawbacks  490 

Driving  491 

Drunkenness  491 

Duces  tecmn  491 

Duel  491 

Dukes  496 

Dum  fuit  tnfra  Aatem  496 

Dum  non  compos  Mentis  496 

Duplicity  496 

Duress  496 

Durham  497. 

Duties  497 

Dwelling-house  497 

Dyers  497 

I^ng  Declarations  497 

Earnest  500 

Easement  501 

Easter  Offerings  501 

East  India  Company  503 
Ecclesiastical  Persons  and  Courts         513 

Ejectment,  Action  of  539 

Election  650 

Elegit  675 

Ely  687 

Bmbezslement  687 

Emmblements  695 

Embracery  696 


ir  TABLE  OP  TITUES. 

Enemy  696  Entries  696 

Enfranchisemeiit  696  Entry  696 

England,  Bank  of  696  Entry,  Forcible  .                                    696 

EngraYing  696  Entry,  Writ  of  696 

Engrossing  696  Equity  697 

EoMptnient  696  Equity  of  Redemption  698 

Entirety  696  Eiamire  699 


V  The  Reference  to  the  pages  in  the  Table  of  Titles  and  Table  of  Cases 

refer  to  the  English  pages  which  are  in  brackets. 


If 


r 


TABLE  OF  THE  NAME)!* 


OF    THE 


CASES  ABRIDGBD. 


Archerly  v.  Vernon 
Adams  v.  Savage 

JitMerley  ▼.  C<M»kfon 

African  Company  r. 

Mason 
Aislabte  v.  Rice 
A.leworth  y.  Roberts 
Alice  ▼.  Gale 
Allen  V.  Heber 
Amorj  r.  Brodrick 
Anderson  v.  Anderson 
Andrew  v.  Southouse 
Andrews  v.  Fulham 
Anon  2  Salk.  515. 

5  Mod.  18. 
2Wils.  160 

2  Salk.  519. 

6  Mod.  I59« 

3  Mod.  217. 
Skin.  194. 
Cart.  232. 
3  Salk.  127. 
2  Mod.  7. 
Lorn.  452. 
2  Vent.  363. 
Lo  ?^.  452. 
6  Mod.  241. 
Skin.  182. 

2  Mod.  7, 
Comb.  46. 

11  Mod.  89. 

3  Salk.  131. 

12  Mod.  t. 
1  Salk.  566. 
8  Taant.  18 1« 
2Saund.  44. 

1  Salk.  68. 
Skin.  412- 
2ChH.  Rep.  118. 

2  Chit.  Rep.  172. 
1T3. 

1  Chit.  Rep.  573. 
i  Chit.Rep.  573,n 


Devise 


PAge 
Devise  317' 

Discontiauance382 
East  India 
Company  507 

Discontinuance385 

Devise  323 

Dower  489 

Discontinuance  389 
Descent  7 1 

Demurrer  6 

Dower  487 

Devise  235 

Devise       101.305 
Demurrer  9 

9 

.     12 

14 
130 
162 
173 
228 
231 
294 

301 

301 

.302 

305 

330 

-^ —        341 

343 

Discontinaance385 

388 

394 

450 

4~>6 
486 
496 
561 
675 

585 

587 
592 


DistribiAion 

Distringas 

Dower 

Duress 

Ejectment 


Anon.  2 Chit.Rep.  171. 

1  D^^R.  435.  n. 

Adams'  Eject- 
ment, 203. 

1  Chit.Rep.  50O.n. 

1  Ch  t.Rep.  500.n. 

2  Chit.  Rep.  182. 

2  Chit.  Rep.  178. 

.  2  Chit.  Rep.  176. 

2  Chit.  Rep.  181. 

1  Chit.  Rep.  574. 

2  Chit.  Rep.  185. 

1  Chit.Rep.  505.  n. 

2  (hit.  Rep.  184. 
2  Chit.  Rep.  182. 
2  Chit.  Rep.  187. 

2  Chit.  Rep.  181. 

1  Chit.  Rep.  228. 

2  Chit.  Rep.  186. 

2  Chit.  Rep.  081. 

I  Salk.  257. 

1  Chit.Rep.536.  n. 

1  Chit.Rep.537.  n. 

IJ  Mod.  211. 

2Sell.Prac.  144. 

2  Chit  Rep.  190. 

6  Mod.  309. 

1  Salk.  255. 

V.  Cooper 

An^Msomb  v.  Shore 
Anstey  v.  Dowsing 
Archer  v.  Bennett 
Armagh,  the  Bishop  of, 

Rex  V. 
Arminer's  Case 
Arthur  v.  Bokenham 
Aslett's  Case 
Aslctty  Rex  V. 
Aslett  V.  Vincent 
Aslett  V.  Vincent 
Atherton  v.  Pye 
Atkinson  v.  Baker 
Atkyna  v.  Atkyns 
The  Attorney  Gene- 


PflfS 

Ejectment       693 
593 


693 

594 
595 
696 
697 
598 
599 

600 

601 

602 

603 

603 

604 

605 

606 

606 

607 

607 

607 

616 

622. 

631 

637 

646 

416 

406 

124 

192 

11 

207 

104.   190 

Embezzlement  691 
Embezzlement  691 
Demurrer  8 

Discontinuance389 
Devise  289 

Detinue  81 

Devise  185 


Distress 

Devise 

Demurrer 
Devise 


VI 


JTAMES  OF  CASESv 


Dcv'se 


Persona 
Devise 


ral  V.  the  Majror,  5*c. 

of  the  ancient  town  of 

Rye 
Attwood  V.  Burr 
Aumble  v.  Jones 
Bach  v.  Meats 
Backhouse  v.  Wetls 
Bacon  v.  Peck 
Baddelcy  v.  Lepptng- 
welb 

Badger  v.  Floid 

Badger  v.  Loyd 

Bagnell  v.  Abnett 
Baker  v.  Leathes 

Baker  t.  Wall 

Bakewell,  Rex  v. 
Baldwin  v.  Church 
Baldwin  v.  Karver 
Ballard  v.  Grerard . 

Balls  V.  Attwood 

Bamfield  v.  Popham 
Bare  v.  Amherst 
Barker  v.  Giles 
Backer  v.  Suretees 
Barkley  v.  Faber 
Barnes  V.  Peterson 
Barry  v.  Fdgworth 
Basket  v.  Rayner 
Bass  V.  Bradford 
Bate's  Case 
Bate  T.  Amherst  and 

another 
Bates  V.  Cort 
Bateman  ▼.  Roach 
Bayham  v.  Matthews 
Baynes  v.  Smith 
Beable  v.  Dodd 
Beachcrofl  v.  Broomo 
Beard  v.  Westcott 
Beaumont  v. 

Beaurain  v.  Scott 

Beavan  v.  Delahay 

Bebb  V.  Penoyre 

Beckett  v.  Harden 

Bellayse  V.  Hester         Demurrer 

Bennington  v.  GoodtitleEjectment 

Benson  v.  Scot  Dower 

Bern  v.  Bern  

Berrington  v.  ParkhurstEjectment 


iscoDtinuanced87 
Devise  139 

Distress  431 

Devise  274 

Eelegit  686 

Devise  IS6  331 333 

Ejectment  644 

Devise  127  245301 
313  3t8 
Devise  191 

Distress  403 

Devise       159.  165 
166.  223.  245 
Embezzlement  691 
Demurrer  9 

Devise  328 

Desseisin  394 

Ecclesiastical 

532 
293 
294 
330 
323 
78 
582 
215 
79 
623 
479 


Bibb  V.  Thomas 
374  Biner  v.  Juner 

Bingham  v.  Noright 
Birch  v.  Lengen 


Devise 
Ejectment 


349 
588 
568 


Disr  ontinaance39  i 
Birch  V.  the  Bishop  of  Ecclesiastical 

Litchfield  Persons         534 

Bishop  of  Chichester  v.  Ecclesiastical 

Harwood  Perstma         518 

Bissett  V.  Caldwell        Distress  422 

Blackborn  v.  Ed^ley      Devise  293 

Blackborough  v.Davis  Dt8tribution448  449 
Blackferd  v.  Preston     East  India  Co.  504 


Blackstone  v.  Stone 
Blake  v.  Dodemoad 
Blake  v.  Dodemead 
Bland  v.  Bland 
Blaxton  v.  Stone 
Bliss  V.  Harcourt 
BUssett  V  CranweU 
Bloxam  v    Lntters 


Devise  281 
Demurrer  8 
Di8contiaiiance390 
Devise  207 
«8« 


Di8continuance389 

Devise  229 

.  Distringas         458 

Bodenkam  v.  Pritchard  Devise  SOt 


Detainer 

Ejectment 

Devise 

Detainer 

Ejectment 

Dower 

Devise  109  162305 


Belts  V.  Purvis 
Bond  V.  'Seawell 
Bouchier  v.  Friend 
Bound  V.  Vauehan 
Bouner  v   Hall 
Bowes,  V.  Bowes 
Powman  v.  Milbanke 


East  India  Co.  504 
Devise  1 18 

Ejectraenl  620 
Distringas  458 
Di8continuance391 
Devise  366 

177.  191 

295 


Bradford  v.  Foley 

Bradney  v.  Hassalden    Ejectment         609 
Brady  v.  Cubitt  Devise  356 

Braithwaite  v  Cooksey Distress  423 

Brandscomb  v.  Bridges 442 

Brandt  v«  Peacock         DiscoBtiDuaDceS&T 
Trazennose    Collece,   )  n    i    •    «•    i. 

Oxford,  v.  theBShl  {R^!!^"^^^,. 

op  of  Salisbury  (P^fsons  52S 

Brice  v.  Smith  Devise       121 .  248 


Demurrer  12 

Devise  330 

Discontinuance  386 

Distress  422  Bridgwater  v.  Bolton 

Devise  190  ^  " 

294 

309,311 


Detinue 
Ecclesiastical 

Courts 
Distress 
Devise 


Brittam  v.  Charnock      Descent 
Brodcrick  v  Broderick  Devise 
Bromiield  v  Crowder 


173.215.363 


81 


Berry  v.  Wheeler 
Bertie  v.  Falkland 
Bettison  v.  Riekards 

Sevan  v.  WUliams 

Beveson  v.  Hussey 


539 
428 
171 
364 
13 
582 
484 
490 
558 
681 
156 
128.  228 

Ecclesiastical 
Persons         531 

Devise  245 


Elegit 
Devise 


Bromwick's  Case 
Brown  v.  Cutler 
Browne  v.  Shore 
Browning  v.  Dam 
Browning  v.  Dam 
Bruce  v.  Bainbiidge 
Bruce  v.  Bruce 
Brunker  «.  Cook 
I  uck,  d.  Walloy,  v. 

Nurton 
Buckley  v.  Buckley 

Bulwer  v.  Bulwer 

Bunker  v.  Coke 

Bunn  V.  Markham 

Burchett  v.  Durdant 


Duel 

Devise 

Distribution 

Demurrer 

Distress 

Devise 

Domicil 

Deffse 


72 
120 
299 
492 
294 
450 
9 
430 
220 
463 
104.  105 

192 


Ejectment  618 
Ecclesiastical 

Persona  534 
Devise  113*  180 
Donatio  Causa 

Mortis  464 

Devise  165 


NAMES  OF  CASES. 


VII 


Burdett  v.  Coleman 
B  irdon  V   BurdoQ 

ucford  V.  Lee 
Biiriie  V.  RichardsoQ 
Burnet]  v  Davy 
Burt  V.  M.>ore 


Demurrer  15 

Dower  435 

D'vise  314 

Distress  4  9 

Devise  I  rs 

Dir^frfss  40  i 


Burtonshaw  v  Gilbert  Devise  351  352  3H8 


Busby  V.  Greens] ate 
Busb  V.   Allen 
Butler,  Rex  r. 

Cadby  v.  Parsons 

Cagalet  v.  Dubois 
Caldicot  V,  Smith 
Caldwell  V.  Ball 
Callaway  v.  Bond 

Camden  v.  Anderson 

Camell  v.  Clavering 
CamHeid  v.  Gilbert 
Campbell  ▼.  l^wis 
Camphill  v.  Vaughan 
V.  St.  John 


376 
172 
8 


Devise 
Demurrer 
Deposit  in  lieu 

of  Bail  29 

Distringas  457 

Difltilbution       449 
Equity  697 

Detamer  78 

East  India  Com- 
pany 502 
Ejectment  535 
Devise  172 
Demurrer  14 
Devise  129 
Discontinuance  389 


Clarke  v.  Yeates 

Clavt  "n  v.  Lowe 
Clement  v.  Milner 
Cleveland  v.  j^ilson 
Cliffe  V.  Gibbons 
Clymer  and  Littler,  ex 
parte 

Cobb  V.  Stokes 


Deposit  in  lieu 

of  Bail  50 

Devise  330 

Distress  404 

Election  ,677 

Devise  S15 

^         169.642 


Double  Rent  and 
Value    467.  468 
Cocksedge  v.  Fanshaw  Demurrer  in  Ev- 
idence 20 


Cole  V.  Levingstone 

V.  Rawlinson 

Collingwood  v   Pace 
V.  Pavs 


Comber  v  Hill  — 

Coningsby's   Lord)  caseEjectmeiit 


Devise  S88 

144.  157.  224 

Descent     **  98 

Devise  1 66 

288 
647 


Connor  v.  West 
Cook  V.  Glasscok 
Cooke  V.  Gerrard 
Cooper  V.  Barker 
V.  Jones 


680.  5'38 


Canterbury^  the  Arch-  Ecclesiastical 


bishop  of,  Rex  v. 
Carletonv.  Griffin 
Carpenter  v:  Chapman 
Carr  v.  the  Earl  of 

Errol 
Carsey  y.  Wood 
Carter  v.  Davies 
V.  Horner 

Cathcart  v.  Hardy 

Caulinv.  Lawley 
Chad  wick  v.  Batty  e 


Persons,  15.616 
Devise  122,  160 
215 


323 


Discontinuance  389 
Devise  191,216 
Ecclesiastical 
Persons,  525. 
528,531 
Distringas  454 

Deposit  in  lieu 
of  Bail  28 

Challenger  v.  ShephcrdDevise  209 

Chapman  v.  Brown         138.  143.  294 

— ,  d.  Scholes,  v.        ^^« 

Scholes  ^^^ 

Chaplin  v.  Leroux  Descent  72 

Charlwood  v.  Morgan    Discontinuance  384 


Coot  V.  Berty 

^  opleston  V.  Piper 

Copley  V.  Delancy 

Cort  V.  Birbeck 

Coulson  V.  «'  oulson 

Courthorpe  v.  Hey  man 

Coux  V.  1  owther 

Crane  v.  James 

Crighton,  Rex  v. 

Crocker  v.  Fothergill 

Croft  V.  Pawlett 

Crorather  v.  Ramsbot-    j^^^^ 

torn 
Crosier  v.  Tomkinson    


DiscontiDvanoe  381 

Devise      184.  189 

Easement  50 1 

Devise  287 

Dower  .  486 

Ejectment  584 

Demurrer  1 1 

Equity  697 

Devise  254 


172 
Discontinuance  392 
Devise  248 

Embezzlement  696 


Ejectment 
Devise 


618 
121 

442 

424 


Cross  V.  Salter 


Demurrer 


Cheasley  v.  Barnes 

Chertsey  the  Lord  and 
Steward  of  the  Ma- 
nor of^   Rex  V. 

Chester,  Bishop  of, 
Rex  V. 

Chichester  v.  ChiohesterDevise 

Christopher  v.  Christo-  

pher 

Churchill  v.  Evans 

Clark  V.  Calvert 

V.  Gflskarth 

Clarke  v.  Smith 

V.  Tucket 


Devise 

Ecclesiastical 
Persons 


372 


Vol   VITI 


-520 
216 

363 

405 

422 

422 

Descent  7 1 .  72. 306 
Distress  441 

B 


Distress 


Crosse  v.     ilson 
Crow  V.  Mason 

Crowder  v  Goodson      ' 

Crump,  d.  Woolley,  v.   De^iae 

Norwood 
Cuthbert  v.  Lempriere 

Cutting  V.  Derby 

Dacre's  Case 
Daintree  v.  Justice 
Daintry  v.  Daintry 
Dalby  v.  Champernon 
Dansey  v.  tiriffiths 
Darley  v.  Langworthy 
Darbison  v.  Beaumont 
Davenport  v.  Kirkly 
V.  Tyrrell 


Ecclesiastical 

Courts  538 

Demurrer  8 

Discontinuance  390 
. 390 


203 

129. 223 

Double  Rent  and 
Value,  469,470 


Ejectment 

Detainer 

Devise 


Ejectment 


580 
79 
128 
184 
268 
859 
16£,  16« 
604 
667* 


Davie  v.  Stephens  Devise       245. 264 

Davies  r.  Chippendale  Detainer  78 


VUI 


NAMES  OF  CASES- 


Davis,  d.  Tullj,  v. 

Hamlin 

V.  Norton 

— — V.  Powell 
Davy  V.  Smith 
Denn  v.  Gaskin 

—  V,  Page 

— ,  d.  Baiderston,  v. 

Balderston, 

— ,  d.  Bnddon,  v. 

Page 
-,  d.  Geering,  v. 

Shenton 
•,  d.  Radclyffe,  v. 


Distress 
Devise 


Bagshaw 

,  d.  Gatterthwaite^ 
▼  Gatterthwaite 
— ,  d.  Slater,  v.  Slater- 

,  d .  Webb,  V. 


.  9 

Puckey 
,  d.  Wilkins,  v. 

Kemeys 
Denne,  d.  Briddon,  v. 

Page 
Dighton  V    Tomlinson 
Dister  v.  Dister 
Dobree  v.  The  East 

India  Company 
Dobson  V.  Dobson 
Doe,  d,  Andrew,  v. 

Lainchbury 
,  d.  Anglesy,  v. 


Devise  207 

295 
419 
T19 
291,  3  0 
291 

162 

268,  298 

248,  258 

150, 294 

300 

2-^9 

139.  255. 

266.  28!2 

146.  154.211 

lae.  151.271 

207 

-  357. 359 
East  India 

Company        505 
Dower  488 


Doe,  d.  Belasyse,  v. 
The  Earl  of  I  uran 

,  d   Be  ndale,  v 

Summersett 

— ^-  ,  d.  Boanmon^,  v 
Armitage 

,  d.  Biddle,  v. 


Devise 


Devise 

Ejectment 


Brown 
— •  d.  Annandale^  v.  j^ 
Brazer  ^'*® 

■,  d.  Ash,  V.  Calvert 


,  d,  Atkins,  v.   RoeEjectment 
,  d.  Aylesbury,  v.   


Roe 

— ,  d.  Baddam  v.  Roe 
— ,  d.  Bailey,  v.  Roe 


,  d.  Balch,  V.  Putt  Descent 

,  d.  Baldwin,  v.       -rw     • 
'  '  Devise 


^  Rawding 

•y  d .  Bamfield  v. 


Wetton 

,  d.  Barnetty  v. 
Keen 
— ,  d.  Bass,  v.  Roe 

,  d.  Bates,  y. 


Clayton 

,  d.  Batten,  v 


Descent 

Ejectment 

Devise 


Meerless 
-,  d.  Beach,  v. 


174 

563. 
621.  633 

213 

343 
600 

600 

594 

598 

74 

296 

280.305 

52 
607 
218 

573 


Jersey 

— ,  d.  Bean,  v.  Halley 

— ,  d,   Beezley,  v. 

Woodhouse 


Ejectment 

Devise      128.  180. 

200 
—  273. 282 


236 


Ejectment 


Abrahams 


181 

292 
607 
549 


-..  d  Biddulph.  V.     ^^.^  ,3, 

-,  d.  Bfandford,  v. 


Applin 

— ,  d .  Bland,  v.  Smith  Ejectment 
— ,  d.  Borwell,  v.        ^     . 
Abey  I>«*'«® 

-,  d.  Bradford  v.  RoeEjectment 


229.267.278. 

282.  283. 

550 


■--,'d.  Bradshaw,  v. 
Plowman 

,  d   Briscoe,  v. 


334 
579 
584 


Clarke 
•,  d.  Brown,  v. 


Devise 


/       — 
Greening 

,  d.  Browne,  v. 


H  Jme 
— ,  d.  Bruton  v. 
Pegge 
-,  d.  Bryant  v. 


233 

204 

202.261.  294 

Ejectment  546 


Wipple 
— ,  d,  Budden,  v. 
Harris 
-,  d.  Bunny  v. 


Devise 


Rout 

—  ,  d.  Burden,  v.. 

Burville 

,  d.  Burdett,  v. 


Wright 
-,  d    Burkett,  w 


Chapman 

-   ,  d.  BuTville,  v. 

Burville 

d .  Byne,  v. 
Brewer 

— ,  d.  Calkin,  v. 
Tomlinson 
-,  d.  Candler,  v. 


Smith 
-,  d.  Challiner.  v. 


Davis ' 

,  d.  Chad  wick,  v- 


w 


La 

-Vd^   Chattaway,  v.j,^,j^^ 


58» 
239 

170^ 

289^ 

23^ 

na 

901 

Ejectment  622 

Devise  162 

259.  282.  283 

Ejectment         &b^ 

647.  649 


16a 


— ,  d.  Chancey,  v.      Double  Rent  and 
Bailers  \  alue  468 


,d  Chichester,  v.  jj^^;^^ 


O.Tenden 
-,  d.  Earl  ofChol- 


mondeley,  v.  Maxey 


204 
30G 


Doe,  d.  EhtI  of  €hol- 

mond»*ley,  v.  We  a-  Devise 

th«rby 

il.  Church,  V.  ir:«^^^„* 

Barclay  Ejectment 

,  d.  Clarke,  v.  t\     • 

Clarke  '^'"^ 

,  d  Clarke  v.  GrantEjectraent 

d.  Clements,  v.  t\    • 


XAMES  OF  CASES. 

Doe,  d.  Durourc,  v.        r%-     . 
184      Jonos  Ejectment 


Collins 
■^  d.  Cock,  V.  Coop- 


618 

101 
62  i 
194 


-.  d.  Ellis,  V.  Ellis    Devise 
•,  d    Elsmore,  v.       


CoIo'Tian 
-,  d.  Eiwood,  V. 


Ejectment 


Roe 


er 


•278.282,283 

d.  Colclouirh,  V.    T7,-     ^        ,  c-t 

iliriAr  Ejectment  5o5 

261 


— ,  d.  Evans,  v.  Roe  Tk    - 
~,  d.  Everett,  v.         ^^""'^ 
Cooke                           ^.     . 
~,  d.  F.ldon,  v.  Roe*^>®<^^'"^'^* 
,  d.  Fenwick,  v.     


MuUiner 

— ,  d.  Cole,  V.  G«»ld-  -pi   ^. 


Reed 
■,  d.  Feverell  v 


smith 

— .  d.  Cole,  V  Weston 
•,  d.  Comherback, 


231,2,32 
136.  151.248. 
268 


Snee 

— ,  d.  Field,  V.  Roe 
■,  d.  Filyard  v. 


V.  Perryn 

-^J^  Compere,  V.     Ej^^t^^^^         ^^ 


Cooper 
-,  d.  Fisher,  v. 


Prosser 
Huok.,  ^j«c««e„.         *,uv ,  d.  Follet,  V.  Salter 

.,  d.  Cook,  V.  Dan-  ^^^^.^       ,^3  ^^g  d   Fonnereau,  v.  jy^^.^^ 

l^onnereau 
.  d.  Forster,'v. 


vers 
•,  d.  Cooper,  v.  Col- 


lis 


139.  275 


d.  Cordifiran,  v.      «.     , 

^     '  £<)ectment 


Wandlass 


Ejectment 


Roe 

— ,  d.  Cotterell,  v. 
Roe 
•,  d.  Cotron^  v. 


579 
^49 


d.  Franklin,  v.      jy    • 


Devise 


Stenlake 

,  d.  Crisp:  V.  Bar-  t-     .        . 
* '  Ejectment 

,  d.  Crutchfield,  v.  y. 


ber 


Trout 

— ,  d   Freestone,  v. 

Parratt 
c^Q  —    ,  d.  Gamer,  V. 
^'*        Lnwson 

,  d.  Goorge,  v. 


Pearce 


— ,  d.  Cuff,  V.  Strad-„.    , 
ling  Ejectment 

•,  d.  Da  Costa,  v. 


Wharton 

— ,  d,  Dacre,  v.  DacreDevise 

— ,  d.  Dacre  v.  Roper 

•,  d.  Davis,  V.    Vril-ci- 


liams 


Ejectment 


,d.Davy,y.  j^^^.^^ 


Burnsall 

— ,  d.  Dell,  V.  Pigott 


,  d.  Digby,  v.  Steel  Ejectment 
— ,  d.  Dilnot,  V.  Dil-  -r:^ 
oot 

^,  d.  DriTer,  v.         j^^^.^^ 

Ejectment 


Bowling 
-,  d.  Ducket,  v. 


Watts 
Dean  and  Chapter  of  )  Ecclesiastical 


Durham  v.  the  Arch- 
bishop of  York 
-.  d.  Duroure,  v. 


Jones 


Persons 
Descent 


^48 
208 
573 

566 

298 
221 

615 

275 

205 

627 

359 
630 
226 
558 

522 
37 


Jesson 
-  — ,  d.  Gigor,  V. 
Bradloy 
-,  d.  Giles,  V. 


Ejectment 
Devise 

Ejectment 


556 

245 

237 

597 
602 
297 

648 

552 

597 
598 
614 

556 
625 

286.305 

576 
178 
328 
167 
557 
265 
617 


Barwick 

,  Gill,  V.  Pearson    Devise       229.  221 

,  Gillard,  v.  Gillard 205 


-,  d.  Gilman  v.  Elvey- 
.,  d.   Georges,  v. 


Webb 
■,  d.  Graham,  v.        Ecclesiastical 


Scott  Persons 

•^l\^r«°'y^  ^-      Descent 
Whichelo 

— ,  d.  Green  v.  BakerEjectment 

d   Gregory,  v.       £^^^^ 


Whif'hclo 
-,  d.  Griffin,  v. 


Mason 
— ,  d.  Grinrnor,  v.  Roe 
— ,  d.  Grocers'  Com- 


Ejectment 


pany,  v.  R>e 
,  d.  Grundy,  v. 


Clarke 
-,  d  Haller  v. 


275 
280 

521 

56 

570 

287 

625 
628 
641 

570 


Ironmonger 

•,  d.  Haman,  v. 
Pettitt 


Devise       165.239. 

262 

Ejectment         630 


Doe,  d.  Duchess  of 
Hamilton,  v.  Ha- 
therly 

,  d.  Hamilton,  v. 

Robinson 
-,  d.  Hammek,  v. 


NAMES  OF  CASKS. 

Doe,  d .   Lee  Compere,  j^^^^       ^SO.  2S9 

571 


Ejectment         647 


Fiilis 

— .  d.  Haniper,  v.  Roe- 


622 


587 
600 


•,  d .  t!  anson,  v.        Devise      23 1 .  248. 
f  Fyldes  374 

-,  d.  Harris,  v. 


Greathead 
•,  d.  Harrison,  v. 


154 


Masters  Ejectment         577 

,  d.  Harvey,  v.  Roe 599 

— — ,  d  Hasloy,  V.  Roe 596 

' ,  d.  Hatcht  V.  BluckDevise  248 

—  -,  d.  Hayter,  v. 

Joinville 

,  d.  Hick,  V.  Dring 

,  d.  Hill,  V.  Roe      Ejectment 

,  d.  Hindly,  v  

Rickarby 
,  d  Hodsden,  v.  ' 

Staple 
•,  d.  Holmes,  v.        


V.  Hicks 

-,d.  Leicester  V.       ^^.^^^^^„^ 
Biggs  '^ 

_,  d  Letnpriere,  v.   jy^^..^^       jg^   ,95 
Martm 

,  d.  L.  wis,  V.  BiDg-j,.^^,^^„j 
nam  •* 

,  d.  l.iHbrd,  v. 
Sparrow 

,  d.  Earl  Lindsey, 
V.  Colyear 

,  d .  I.iversage,  v. 


Devise 


Vaughan 

-,  d.  Long,  V. 
Lamina 


629 
332 

246 
270.330 


Darby 
-,  d.  Holmes,  v. 


Davis 

•,  d.  Hull,  V.  Green- 


biU 

.,  d.  Humphreys,  v.j^    . 
Roberts  ^®^ 


Elegit 
se 


■,  d.  Hunt,  V.  Moore- 
>.  d.  Hurrell,  v. 


Hurrell 


370 

IW.  157 
601 

630 

546 

641 

641 

685 

;54 
299 
175.  240 


261.  329 

-,  d.  Lovell,  V.  RoeEjectment  602 

,  d  Lowden,  v.         


Wat  on 

— ,  d.  Ivowe,  v.  Roe 

— ,  d.  Ludham  v. 


Fenn 
—  -,  d.  Luscombe,  v.   j^^^.^^ 


Yates 
•,  d.  Lushington, 


V,  the  B  shop  of 
Llandaff 
•y  d.  Lushington, 


V.  the  Bishop  of 

LlandafT 

— ,  d.  Lyde,  v.  Lyde 


Descent 


Devise 


d.  M'Dougall,  V.  Ejectment 


Roe 
-,  d.  Marsack,  v. 


d.  Ibbetson,  V,      Ej3,^,„^„,         5^3 


Read 

,  d.  Meacock,  v. 

Allen 
Denn,  d.  Miller,  v. 
617       Moor 
587  D<»e,  d.  Milner,v. 
,  d  Jackson,  V.       j^^^.^^       ^33.  234      ^^^ghtwen 


Devise 


Land 

— ,  d.  Ingram,  v.  Roe 

— ,  d.  Irwin,  v*  Roe 


Ejectment 


Ramsbotham 
— ,  d.  James,  ▼.  Airs 
-,  d.  James,  v. 


186.  207 

Ejectment         573 

Stanton  ^^^ 

— ,  d.  Johnson,  v.  Roe 637 


-,  d,  Morland,  v. 
Bayliss 


Hamilton 
-,  d.  James,  v. 


-,  d.  Jones,  v.  Jones  Discontinuance  380 
■,  d  Jones,  v.  Roe  Ejectment  696 
-,  d.  Jones,  v.  Wilds    —  628 

•,  d.  King,  V.  Frost  Devise       2 1 1 .  28 1 

— ,d.  Leach,  V.          Devise      147.301. 
Micklem  302 

•,  d,  Le  Chevalier,  


Morgan 
— ,  d.  Nethercote,  v. 
Bartle 
,  d.  Neville,  v. 


Devise 


Rivers 

-,  d.  Newby,  v. 


Jackson 


Ejectment 


v.  Huthwattc, 


'«^-  '«^  -;:;;,t?ftrkt     ^eviae 


549 
605 
589 

620 
66 

359 

140 

559 

589 
234 
234 
553 
594 


Morris,  v.  Under-T\     •  •    r  -  1  r 

down  ^""^       •    *^'  '^ 

— ,  Munsack,  v.  ReadEjectment 

— ,  d.  Murphy,  v.       

Moorp 
',  d.  Mussel,  v. 


518 
602 


303 
185 
248 
548 
319 


NAMES  OF  CASES. 


XI 


Doe,  d.  Odiarne,  v.       Discontinuance  381  ^^^  Shore,  v.  Porter  Ejectment  66S.  590 


Whitehead 

"Br'eth^'^''"^*'^' ^    Ejectment 
— — ,  d.  the  Church-  ^ 

wardens  and  Over-  | 

seers  of  the  Parish  > 

of  Orletonn  v. 

Harper 

,  d.  Orpc,  V.  Frost  Derise 

-,  d.  Paimer,  v. 


577 


Richards 


570 

S28 
209.  9f22 


-  Simons V. Masters 638 

Small,  V.  Alien      Devise  220 

Smith,  V.   Behber 281 

Spfncer,  v.  Read  Ejectment  620 

Spring  V.  Huckner  Devise       175.  179 
Stephenson,  v.       « . . 


-,  d.  Palraer«on,  y.  Ejectment  639 

Copeland  '' 

■-,  d.  Parkin,  v.  Par-jj^^j 
kin 
-,  d.  Pate,  v.  Davy 


-,  d.  Pate,  V.  Roe     Ejectment 
',  d.  Pearson,  v.       


180.  199 

365 
640 


Roe 


— ,  d.  Penwarden,  v.  J^_„•_ 
Gilbert  ^®^*^® 

■ — .Perkes,  v.  Perkes  Devise 
—  Phillips,  V.  Phillips 


592 

173 

350 
196 
621 
578 


Walkar 
Stevens,  v.  Snell- 

ing 
Stewart,  v.  Dan-  Ejectment 


148 


584 


^fieir*'''  ^^^^"  Devise       163.189 

Stopford,  V.  Stop- 

ford  A 

Sc<itt,  V.  Roe         fijectment 


Strong,  V.  GofT  Devise 
Summons,  v.  Roe  Ejectment 

Surtas,  V.  Hall  •    ■ 

Sutton,  V.  Ridg- 

way 

Sut'on,  V.  Ridg-  Earnest 

way 

'^Her''"''  ""'  "''^'  Ejectment 


197 

632 
263 
605 
559 

649 
500 
562 
682 


Phillips,  V.  Reed  Ejectment 

Phillips,  V.  Roe  

Phipps,  V.  Mul-  Devise       150.  269  Den,  d.  Taylor,  v.  the  „,     . 
grave  282      Earl  of  Abingdon       ^*^S" 

Pinchard,  v.  Roe  Ejectment  643.  648  Doe,  d.  Earl  of  Thanet,  ^.     ^       ^  «- . 

Pitcher,  V.  An-  _  --  'vO.rthnm  'Ejectment         574 

derson 

Planner,  v.  Scu-  ^^^j^ 
damore 


Player,  v.  Nicholls 


Davies,d.Povey,  v.  Doe  Ejectment 

Doe,  d.  Powel,  v. Hurst 

Pratt,  V.  Timins     Descent 

Pritchett,  v.  v     , 

Mitchell  i-jectment 

Prosser,  v  JenkinsDevise 

—  Reade,  v.  Reade    

Dero,  d.  Richardson,  v. 

Hood 
Doe,  d   Roake,  v.  No-  

well 

D  nr      ^  Ecclesiastical 

Rogers,  v.  Mears       t>^ 

o      '  Fersons 

Rumford,  v  Miller  Ejectment 

Ryall,  V.  Bell        Devise 


550 

301 

239 

640 

600 

73 

550 

239 
187 

217 
299 


526 
607 
192 


V.  Gartham 

Thomas,  v.  Roe   

Thwaites,  v.  Carr  Devise 
Troughton,  v.  Roe  Ejectment 

Tindale,  v.  Roe     

Tofield  V,  Tofiold  Devise 


Tomkyns  v.  Wi  lan- 

Tooley  V.  Gunsis 


—  St.   Marg.ret,      Ej^^t^^^t         593- 
Westminster  v.  Roe      •' 

Sampson,  v.  Roe  621.  638  Denne,  d.  Webb,  v. 


585 

167 
640 
603 
177 
241 
268 
•  Troughton  V.  Roe  Ejectment         610 

■  Turner  v.  Kett      Devise      322.  366 

■  Tyrrell  v.  I.yford  200 

■  Usher,  Jessep       370 

-  Vessey,v.  Wilkin- ^^   ^^^  ^^^ 

son 

.  Younghusband,  v.  Ejectment         612 

■  Walker,  v.  Roe      

Walker,  v.  Stev-  

en  son 

-  Wall,  V.  Langlands  Devise 

-  Watson,  V.  Shepp- 

hard 


597 
648 
174 
296 


Denn,  d.  Satterthwaite,  j^ 

y.  Satterthwaite 
Doe,  d.  Schufield,  v. 
Alexander 

Scott,  V.  Roach 

Sedgfer,  v.  Roe 

Shepard,  v.  Roe 


g«.  Puokey 

^    Doe,  d.  Wells,  v.  Scott 


Ejectment 

Devise 

Ejectment 


617 

304 
641 
587 


Westlake,  v.  West- 
lake 

Dcap  and  'Chap- 
ter of  Westminster 
v.  Freeman 


275 
189 
374 

323 


^ii 


NAMES  OP  CASES. 


Doe,  Wheedon,  V.  T.ea  Devise 
White  V.  Barford  


-  White  V  CufT       Ejectment 

-  White,   V.  Simp-  t\     • 
-^«  Devise 
son 

-  Wickham,  v.  Tur- 

ner 

-  Wight,  V.  Cun- 

dall  

Willey,  V.  Holmes 

Williams,  v.  Hal- 

let! 

-  Williams,  v.WinchEjectmenl 

-  Winckley,  v.  Pve 

-  Wolfe,  V.  Allcock  Devise 

-  Wood,  v.  M^^rris  Ejectment 

-  Wood,  V.  Wood     Devise 

-  Woodcock,  V.       

Barthrop 

-  Wonhington,  V.    ^.^^,„^„, 

-  Wright,  V.  Child    Devise 

-  Wright,  V.  Jcsson 

-  Wright,  V.  Mani 

V.  Badtitle  Ejectment 

V.  Roe       


V.  Allen 

V  Burrille 
V.  Cooper 
V.  Greaves 
V.  Grundy 

V  Laming 
V.  Manger 
Mulgrave 

V.  Pilkington 

V.  Pott 

V.  Pave 

V.  Perkins 

v.  Rendell  and 
another 

V.  Roe. 
Doo  V.  Brahant 

Douglass  V.  

Douse  V,  Earl 
Down  V.  Down 
Driver,  d.  Burton,  v. 

Hussey 
Driver,  d.  Frank,  v. 
Frank 


Devise 


Ejectment 

D^^vise 

Distress 

Devise 

Eiectmcnt 

Devise 

Ejectment 


300 

628 
238 

147 

238 

233 

16? 

649 
628 
145 
6-i4 
229 

239 

604 

150 
259 
120 
595 
592 
292 
288 
288 
593 
637 
292 
434 
291 
607 
360 
577 
559 


193 

151  268 

120 


The  Cuirt  of  Djrert   ^  j,^^  j^^j^ 

ors  oi  the  East  India  \      ^  507 

Company.  Ve\  v.     )  '      -^ 

East  India  Company  Vj^^^.j^^^ 
Sandys 

Eastman  v.  Baker  

Ecrlrst«>nv  Selby,  alias 
Speke 

-^  .  ,_,  .  J  Deposit  in  lieu  * 

Edelsten  v  Adams  ^'J.p^jj       ^3^  09 

Edwards  v.  Hammond  Devise       298.  318 
Edwards  v.  Symons       Devise 

Egerton  v.  Still  ^^^^ 

Elm(»re  v.  Tucker  Distress 

Erherton  v.  Popplewell  Distress 
Emerson  v.  Inchbird  Descent 
England.  Ri»x  v  Duel 


Easter  Offer- 


333 

501 
403 
434 
71 
495 


^ll^de'  '^'   ^^^""''  ^Ejectment         549 


Devise      273.  282. 

371 

342 

295 


Evans  v  Astley 

Evans  V.  Herbert  — 

Evered  v.  Stone  

-K^     .      n-  u       m        Ecclesiastical 
Exeter,  Bishopof,Rex  v.     pgrg^ng 

Eyres  V  Faulkland         Devise 
Fairclaim,  d.  Empson,  v.r-     .        . 
Shackleton,  roecimem 

Fairclaim,  d.  Fowler,  v.  j..     .        . 
Shamtitle,  J^jcctmeni 

Fairfax  v  Gray  Distress 

Fairfield  v.  Morgan 


Farrance  v.  Elkington 

Fawser  v.  Je'>ry 
Fedford  v.  Dendion 
Fell  V.  Fell 


609.  635  Fimmiusv.  Rowlinson 


Devise 

Double  Rent 
and  Value 

Devise 

Ejectment 

Devise 

Double  Rent 
and  Value 


523 

208 

555 

613 

412 
151 

467 
363 
590 
293 


.595  603  605 

Devise  302 

Ejectment  599 

Devise  191 

Devise  199 

Discontinuance  380 
Devise 


Fen,  d.  Loundes,  v. 
Joundes 


Dying  Declara- 


tions 
Dead  and 
Devise 


Drummond,  Rex  v. 

Dryer  v.  Mills 
Dubber  v.  Trollop 

Duncomb  v.  Duncomb  D'^wer 

Dunk  V.  Hunter  Distress 

Duppa  V    Mayo  Devise 

Dutton  V.  Poole  Dey'ise 
Eagleton  v.  the  East  In-Ea<9f  India 

dia  Company  Company 


126 

499 
25 
282 
479 
408 
330 
165 


508 


4ee 

Devise       126.  162 
FennJ^.  Blandchard,  v.^^.^^^^^^^ 

Fenn,  d.  Buckle,  v.  Roe 

Fenn,  d.   Pewress  and-E«.     ..^^^^ 
m.  r^  Ejoctment 

Thompson,  V  Granger   •' 

Fenn,d  Tyrrpll,v.  Denn 

Fenny,  d.    Masters,  v 

Durrant 

Fenny  v  Eustace 

Fcnwick's  Case 

Field  V.  Mitchell 


619 
601 
629 
599 
682 


153 

614 


Field,  Rex  v. 

Fisher  v.  Nirholls 
Fisher  v.  W  gg 
Fitcher  v.  Adams 
Fitzgerald  v.  Marshall 


Elegit 

Devise 
Ejectment 
Distress     441.443 
Ecclesiastical 

Persons         623 
Devise  170 

330 

Ejectment         560 

—  580.  582 


r 


NAMES  OF  CASES 


Fletcher  V.  Dickenson    Enclesiasfical 

r  ersocis 


Fletcher  v.  Poijson 
Fletcher  v.  Siniton 
F  >oue  V.  Blount 
Ford  V.  Grey 
Ford  V.  O-tsulsitoa 
Fortescue  v.  Abbott 
Foster  v.  Burden 
Foster  v.  Romney 
Fowkes  V.  Joyce 
F  »wle  V,  Welsh 
Fowler  V.  Blackwell 


Goodriffht,  d.  Baker,  \.^    .  ^^^ 

5^28       Stocker  ^®v««  235 

Demurrer  14  Gnodright,  d.  Balsh,  v.«  .     ,        , 

Devise       173. -2 1 6       Rich  t-ejectment  619 

^^,^d.  Brooking,  v.j^^^j^^       165.166 
,  d.   Docking,  v. — 


Ki^uity  6  »7 

Ejectment  554.  ooS 
Devise       165.  t2^8 

305 

Ejectment         586 


Devise       271.291 

420 

14 

237 


Dunham, 

-,  d.   Drewry,  v. 


Distress 

Demurrer 
Devise 
Frances  v.  Tomlinson    D  »wer 

Francisco  v.  Gilmore      ^'f,  ^"'^'^ 

Company 

Francis  v.  Wyatt  D  stress 

Frank  v.  Stovin  Devus« 

Freak  v,  Lee 


Barron 

— ,  d.   Fowler,   v. 

Forrester 

,  d.   Glazier,  v. 


490      Glazier 


Freeman  v.  the  Duke  of 

Chandos 
Friend  v.  B  mchier 
Frogmorton,   d.    Bram- 

ston,  V.  Holiday 
Frogmorton,  d.  Wright, 

V.  Wriaht 
Fry's  Case 

Fuller  V.  Say 


511 

425 

264.  275 

233.  217 


Sales 


d.    Hole,    V. 


— ,  d.  Hoskins,   v. 
Hoskins 

d.     Lamb,   v. 


185 
282.321 
210.237 

291 

317 

EasJer  Offer- 
ings 501 
Furneaux  v.  Fotherby    Disrress     435.  439 
Furnisv.  Waterhouse     Driver  485 
Garoage's  Case               Devise  191 

Garland  v.  Thomas         330. 332 

3i3 

519 

612 

478 

30» 

9 


Pears 


Jones 


Patch 


Allon 


Parker 


d.     Toyd,  V. 

d.  Parrark,  v. 

d.   Phipps,  V. 

d.    Revell,  v. 


,  d.  Small  wood,  v.i;,.     . 

StDther,  Ejectment 


152.248.256. 
273.  294 

152.225 

110.  in 

36& 

166 

284 

158 

272 

208.  243 

233 

300 

588 


-,  d.  Stevenson,  v. 


Garbnt  v.  HWion 

Garnett  v  Harwood       Ecclesiastical 

Fersons 
Greorge,  d.   Bradley,  v.^:,. 

Wisdom  Ejectment 

Gerard  v.  Gerard  D  »wer 

Gibbons  v.  Summers      D  vise 
Gibbs  v   Cope  '  Dr»murrer 

Gibson   and  another    v.Deuurrer  to 

Hunter 
Gilbert,  Rex  v. 
Gilman  v.  Ellon 
Gilpin  V.  Cookson 
Gimbart  v  Pelah 


Ginger  v.  White 

Glasscock  v.  Morgan 

Glasscock  V.  iVlorgan 

Gl  »ver  V,  Monck  on 

G  »dboll  T.  Freestone 

G  (dolphin  v.  Tudor         

Goodman  v.  Goodright  Devise 

G  >odridge  v   Go  >dridgc 

Goodright,  d.  Alston,  v.  r^ 
^ells  Descent 


Noright 

v.  Cator 

V.  Cornish 

V.  Dnwnshire 

V    Hart 

V.  Jones 

V  Opie 


—  V.  Pollen 
-  V.  Welsh 
v.  Wright 


576 

557. 560 

Devise  156. 302 

185 

Ejectment         616 

546. 646 

Devise  1   8 
245.  258 


Evidence  20 
Emtiez/lement  695 
Distress  423 

D)wor       480.  177 
Distress  405 

Devise      237.  256. 

273 
Demurrer 
Ele^iit 
D;^vise 
De«<cent 
D<imurrer 


Goodtitle,    d. 
Badtitle 


V. 


Ejectment 
Devise 

Ejectment 


d.   Brerabridge, 

V.  Walter 

d.    Chester,   v. 


Alker 


hull 


14 

636 

268 

47 

II 

312 

248.  2d 2 


Miles 


Way 


d.  Cross,  V  Wod-w^     . 
'  Devi 

d.    Daniel,    v. 
d.   Est  wick   V. 


vise 


Ejectment 


d.  Galldway,  v. 


47 


Herbert 

d.    GurnelL   v.^^     . 

Wood                            ^«^'^® 
d.  Hart,  v.  Knot 


584 
S76 

632 
586 
581 
257 
186 
572 
589 


305.  314 
189.22fi 


XlV 


Grtodtitle  d.  Hay  ward  ,v.v^    . 

Whitby,                       ^®^*®® 
d.   Holfordy  V. 

Otway 
-  d   Mortimer,  v.-n-     ^ 

Notitle,  Ejectment 

d.  Newman,  v.  ^^ 

Newman  I^«*'*">* 

Ejectment 
Devise 


NAMES  OF  CASES. 

Griffin  V.  Scott 


gan 


d.  Norriflv.  IVlor- 

d.    Paddy,    V. 
Maddern 
d.  Paul,  V.  Paul 

d.    Peake,    v. 


S94.  SOO 

367 

603 

49 

'669 

'383 


Distress  433 

East  India  Com 

pany  510 

Ejectfnent  646 

Devise '     207,  228 


Grillard  v   Hogue 

Grumble  v.  Bodilly 
Grumble  v.  Jones 

^S""'  ^'  ^'*'**'  ''Ejectment 
Gulliver,  d.   Corrie,  v  jj^^j^ 

Ashby 
Gulliver,  d.  Jeffreys,  v. 

Poynty 


697 
318 
196 


Gulliver  v.  Wickett 
198  Gurnett  v.  Wood 


Peggden 
— -   d.    Pinsert,    v.j,. 
lammiman,  ^ 

d.   Radford,  v.-.^ 

Southern  '      »^*'«« 

d.    Ranger,  v. 


Roe 


Ejectment 


-  d.  Read,  v.  Bad 


title 

d.  Richardson,  v.^^,..  ^ 

Tj        J  Ueviae 

f^dmonds 

d.    Roberts   v. 


101.  305 

30« 

oco   «iie;  Gurnev  v.  Hardenberg  Distringas  466 

-:b8.  Jio  Habergham  v.   VincentDevise  167 

cog  Haddock,  Rex  v.  Demurrer  8 

Haiton  v.  Jeffreys  3 

,qq  Hale  V.  Norton  Discontinuance  386 

^^^  Hall,  d.  Doe,  v.  SurteesEjectment  654 

^jjp  Hamilton  V   Stow  Dover  Harbour471 

"      "frtr^^'r^lfl^'Deod.nd  24 

603 


231 


the  Mannr,  Case  of 
Hanchet  v   Thelwall 
Hands  v.  James 


Badtitle 


Ejectment 


Hardacre  v.  IS  ash 
600  Hardford  v.  Harris 


_d.    Sweet,    v.jj^^^ 


Herring 

,  d.   Taysum,  v.^,.     .        . 

Pope  Ejectment 

,  d.    Vincent  v.j.      . 

White  J^emise 

-,  d.   Wankler,  v. 


g.^^  Harding  v.  Gardner 

Harman  v  Dictrichcn   Distringas 
Harris  v.  Cooke  ~ 

Harris  v.  Harris 
Harris  v.  Jones 


646 
340 


Badtitle 


Ejectment 


,  d.  Wmckles,  v.*^ 

T>  i|.'    X  '     Devise 

Bellingtcm 

•,  d.   Woodhouse, 


V.  Meredith 

d.  Wright,  v.Ot.j,j^^j^^„^ 


way 


v.  Badtitle 


Goodwin  V.   Blackman 
Goodtitle  v.  Otway 

V.  Wodhall 

V.  Walton 

Gore  V.  Gore 
Crorton  V.  Falkner 


Devise 


Gould  V,  Berry 

Gould  V.  Bradstock 
Gower,  d.  Grosvcnor,  v.y^ 
Piggot  " 

Grayson  v.  Atkinson 
Greaves  v.  Stokes 
Gree  v.  Rolle 
Green  v,  Floud 
Green  v.  Roe 
Gretton  v.  Haward 


E'ectment 
Devise 
Distress 
Deposit  in  lieu 

of  Bail 
Distress* 


Harrison  v-  Austin 

Harrison  v.  Barnby 
g^^  Harton  v.  Harion 
Harvey  v.  Harvey 
^  Harwood  V.  Goodr  ght  Devise 
Harwood,  d  Goodrigbt 

684       ^'  '^"^^^ 

Hastead  v.  Searle  

695.  618  Hastrop  V.  Hastings 

686  Hatcher  v.  Fineaux 

224  Hatfield  v.  Thorp 

256  Hawe  v.  Burton 

684  Hawos  v.  Hawes 

306  Hawker  v.  Hawker 

Hawkins  v.  I'lewitt 


Demise  330 

Devise  121 

178 

Deposit  in  lieu 

of  Bail         28 
Devise  217 

465 
Distress  443 

Devise  305 

Discontinuance  386 
Ecclesia5;tical 

Persons         6 1 8 

Distress  i4l2 

Devise  242 

Dower  489 

190.  347 


28  Hay  v.  Coventry 
430  Hayes,  d.  Foorde,  v. 
o/^c       Foorde 
cvise  305  Haysman  v.  Moort 

172  Hay  ward  v.  Kinsey 

Distrinfljas         466  Hazlewood,  d.  Price, 

Ejectment  56 1 .  634      v.  Thatcher 

Devise  169  Headge,  Rex  v^ 

Dower 

Devi«e  264      ton,  v.  Weston 


352. 366 

180.373 

Demurrer  13 

Ejectment  662.  554 
Devise  125 

104 

330 

239 

jDonatio  Causa 

Mortis  464 

Devise  1 56  282  29 1 

253 

233 


Discontinuance390 
Ejectment         693 

Embezzlement  688 

487  Heatherly,d.  Worthinff-T^.     ,        *  koo 

^aA      #^«  «  w^o»««         »  Ejectment  58P 


NAMES  OF  CASES. 


xy 


Hedger  v.  Rowe 
H "ff '8  Case 
Hegaa  v.  Johnson 
Heny  v.  Purcel 
Herbert  v.  Torball 
Hexbam  v.  Coniers 
Heylyn  v.  Heylyn 
Higgfl  y.  Dixon 

Hill  V.  Chine 

Hilliard  v.  Jennings 
Hilton  ▼.  King 
Hitchins  v.  Basset 
Hobson^s  Case 
Hodgkinson  v.  Star 
Hodgson  V.  Ambrose 
Hogan  v.  Jackson 
Holdfast,  d.  Cowper, 

T.  Marten 
Holdfast  y.  Freeman 
Holdfast,  d.  Hitch- 
cock, y.  Pardee 
Holleston  y.  Hibbert 
Holmes  v.  Meynel 

Holt,  Rex  y. 

Hooper  y.  Dale 
Hope,  d.  Brown,  v. 

Taylor 
Hopewell  V.  Ackland 
Horsefall  v.  Dayej 
Horton  y.  Horton 
Horton  y.  Peake 
Horton  v.  Whittaker 
Howarth  y.  Samuel 
Howson  y.  Walker 
Hughes  y.  Hughes 
Hull  y.  Blake 
Humble  y.  Bland 
Humphreys  y.  Bethily 

Hunt  y.  Burn 

Hunt  y.  Coles 
Hunt  y.  Puckmore 
Huntingtower  y.  Gar- 
diner 
Hurst  y.  the  Earl  of 

Winchelsea 
Hutchins  y.  Chambers 
Hutchins  y.  Whitaker 
Hyley  y.  Hyley 
llderton  y.  Ilderton 

Iron  y.  Smallpiece 

lyes  y.  Legse 
Jackson  y.  Pesked 
James  y.  Richardson 
Jenkins,  d.  Harris,  y. 

Pritchard 
Jenkins  y,  Jenkins 

VOL-  VIll. 


Descent 


71 


.  Jenkinson  y.  Thomas 


Embezzlement  B95 

Distress  408  Jenner  y.  Yolland 

Derise  1 66  Jesson  y.  Wrisht 

Devise       104.  364  Johnson  y  Allen 

Dewlr°*         367  Jo»»n«>n»  ^^  ^• 
Distress  430  Johnstone  y.  Sutton 

Deposit  in  lieu  Jones  y.  Edwards 

Bail  28  Jones  y.  Fulham 

Devise       123.  162  Jones  v.  Newmen 

1 15.  349  Jones,  d.  Perry,  y.  Roe 

161.  347  Jones  y.  Philpott 

Embezzlement  693  Jordan  y.  Harper 


Ecclesiatical 

Persons         525 
Distress  421 

Devise  259. 

Ejectment 
Embezzlement 

688.693.694.595 
Demurrer  14 

Ejectment         617 

Devise  162 

159 

fiS 


Devise 


Ejectment 
Devise 


159  Jordan  y.  Pello 
375  Judin  y.  Samuel 
172  Keat  v.  Barker 
2,^5  Keech  y.  Hall 

Keene  y.  Deardon 
592  Keen  y.  Kirby 
_^  Keene,  d.  Angel,  v. 

Angel 
697  Keene,  d.  Pinnock,  y. 


Diseontinuance389 
Ejectment  637 
Diitrinf  as  455 
Demurrer  6 

Di8continuance39S 
Ejectment         547 

553 

Disseisin  394 

Ejectment         648 


Equity 

Devise  1 26  282  287  Dickson 

Disclaimer        37 1  Kellow  y.  Rowden 

Ejectment          6 1 1  Kenebel  y.  Scrafton 


Devise 

Devise 

Distress 
Devise 
Distringas 
Devise 


j-^  Kent  y.  Kerry 
Kettle  v.  Bromsall 
177.  226  Keysworth  v.  Hill 
438  Kildare  v.  Fisher 
239  Kitlingworth  v.  Brew- 
453      ster 
296  Kingdon  v.  pottle 


Devise^ 

Descent 

Devise 

Dower 

Detinue 

Demurrer 

Ejectment 


208 

54 

355 

480.  486 

84 

14 

582 

579 


Discontinuance386  Kingsd.^le  v.  Mann 
Detainer  78  Knight's  Case 

Distribution       450  Knigbty.  Symes 
Entry,  Writ  of  696  Knollys,  Rex  y, 
Discontinuance399  Lamb  y.  Archer 
Demurrer  15  Xambe  y.  BlessingtOn 

Discontinuance         Lancashire  v.  Lanca- 
381,383      shire 


Demurrer  7 

Ejectment  640 
Discontinuance392 

Ejectment  580 

Demurrer  1 1 

Devise  314 

Distringas  457 

Devise 


Elegit 
Demurrer 


Descent 
Distress 


Devise 
Dower 
Donatio  Causa 


684  Lancaster  y.  Fielder 
10  Lane  v.  Stanhope 
Lane  v.  Vane 
Lane  y.  Hawkins 
Lane  v.  Wilkins 
Larkins  y.  Larkins 
441  Larkland,  d.  J0owling, 
435      Badland 
184.215  Launder  y.  Cripps 
474.  487  Law  y.  Davm 


Elegit 
Deyise 


14 


70 


Mortis 
Devise 
Demurrer 
Devise 

Ejectment 

Devise 


Law  y.  Ibbetson 


664 

246  Law  y.  Lincoln,  Bi- 
14.  15      shop  of 

165  Lawrence  y.  Dodwell 
gcg  Lea  y,  Libb 

Leave  y.  Bernard 
236  Lee  v.  Stephens 
C 


353 

686 
141.  181 
162 
191.215 
368 
351 

Ejectment         593 

DiscontiDuance390 
Deyise  248 

Ecclesiafltical 
Persons         525 


Deyise 


106 


190  3§7 

121 

Demurrer  8 

Devise  235 


Xvi 


NAMES  OF  CASES. 


Lee  V.  Withers 
"Leery  v.  Goodson 
Lees  V.  Wright 
Lf'^ard  v.  Haworth 
Legate  v.  Sewell 
I^eginham,  Rex  v. 
Leife  v   Saltingstone 
Lf^igh  V.  Brace 
Leigh  V.  Shepherd 

Leigh  T.  Kent 

Lemavne  v.  Stanley 
Lewis  V.  Harris 
Lewis,  d.  Oroaond,  v. 

Waters 
Le  Writ  v.  Tolcher 
Lind  V.  Murthwaite 
Lindon  v.  Hooper 
Lisle  V.  Gray. 
Littleton's  Case. 
Littlehales  v.  Bosan- 

quett 

Lloyd  V.  Rosbee 

Loddington  v.  Kime 
LoAhouse  v.  Wharton 
Long  V.  Blackhall 
Long  V   Buckeridge 
Long  V   Dennis 
London )  Bishop  of, 

Rex  V. 
London,  City  of,  v. 

Wood 
London,  Mayor  of,  v 

Cole 
Love  V.  Wyndham 
Loveacres,  d.  Mudge, 

V.  Blight 
Lovelock,  d.  Norris  v. 

Doncaster 
Lowe  V  Davies 
Lowe  V.  Joltiflfe 
Lowe  V.  Manners 
Lucas  ▼.  How 
Luddington  ▼.  Kime 
Lug  V.  Goodwin 
Luxford  V.  Cheeke 
Lydcot  V.  Willows 
Lynne  v.  Moody 
M*€hregor,  Rex  v. 
Machell  v.  Temple 
Machin  v.  Reynolds 
Macmurdo  r.  Burch 
M'Nabb  V.  Ingham 
Maddon,  d.  Baker,  v. 

White 
Malloon  v.  Fitzgerald 
Mares  ▼.  Mares 
Market  v;  Johnson 


Pevise 
I  ist  ecKs 
Distribution 
Devise 


Distress 
Devise 


2r31 
445 
448 
164 
258 
443 
130.  226 
248 
414 


Distress 
Ecclesiastical 

Persons  530  532 
Devise  115 

Distress  4'i8 


Devise 

Detinae 
Devise 

Distress 
Devise 

Demurrer 


272.  298 

83 

27t 

446 

257.  37  X 

186 

10 


Marks  V.  Marks 
Marsh  v   Bulteel 
Marshiill  V  Hill 
Marshall  v   Hopkins 
IVIartin  v.  Townshend 
Martin  v.  Davis 

Martvn  v.  Hiiid 

Mason  V  Watson 
Maundy  v.  Maundy 
Mawgridge^s  Case 
Measurr  v.  Goe 
Medlyc-ott  v  Jortin 
Melhuish  v  Mauder 
Mellinjr,  Rf»x  v. 

Melht^h  V.  McUish 

vleredith  v.  Meredith    

Merest  v.  James  

Messenger  v  Armfitrong^"*i%^f  "* 
®  ^     and  value 


Double  Rent 

Value  468 

Devise  275 

Election  676 

Devise  309.  314 
Discontinuance383 
Devise  317.  326 
Ecclesiastical 

Persons         523 

Discontinuimce  390 

Ejectment  586 

Devise  113  306  314 
224  330 


MidHloton  v.  Swail 
Middleton  v.  Swaint 
Miir<Td  V.  Smith 
Miiis  V.  Graham 
Mills  of  Manchester, 

the  Case  of 
Minshullv   Hill 
Moiling  V.  Burkliottz 
Molvneux  V.  Scott 
Moone,  d.  Fagge,  v. 

Heaseman 
Moon  V.  Goodright 
Moor  V.  Parker 
Moor  V.  Price 
Moore  V   Taylor 
Morgan  v.  Griffiths 


Devise  311 

Demurrer  13 

Devise       257*  238 

144.  180*.  199 

Distringas  458 
Ejectment  612 

PIcclesiastical 

Pers(»ns  620 
Discontiouance385 
Devise  143  172  193 
Duel  493 

Devise  268 

291 

Discontinuance  386 
Devise  255.  36T 
28^ 

*  15S 

276 

467 
4H8 
291 
2^5 
126 

83 


Devise 


Detinue 

Equity 

Devise 


69T 
207 


Discontinuance  385 
Devise  327 


231.244 


Distringas 
„  Devise 

Morgan  v    Horseman    Erasure 


Ejectment  6 1 1 
Devise  253. 282 
215.  231 
457 
248 


Devise 


Ejectment 
Devise 


612 

292 

344 

325 

Ejectment  564 
Devise  266. 294 
Demurrer  8 

Devise  323 

184.  189 

Distress  44 1 

Embezzlement  69.3 

120 
302 
454 
462 

567 

226 

305 

Diflcontinuance388 


Morgan  v.  Jones 
Morgan,  d.  Surnam,  v. 
Surnam 

Morley  v. 

Morly  V.  St  random 
Morros  v.  Burdett 

V.  Hunt 

V.  Jones 

Mosley  v.  Massey 
Moss  V.  Gallemore 
Murthwaite  v  Barnard  Devise 
Mil' grave  v.  Shelley      Ejectment 

Nadbourne^  Rex  v. 

Nanfan  v.  Leeh 


698 
184 

294 

Discontinuance  388 
Distringas  454 
Election    673.  675 

675 

Elegit  682 

Devise  146.  154 
Distress  431 

241 

560 

Dying  Declara 


Ejectment 
Devise 


Nerot  V.  Wallace 
Netherseal,  Rex  ▼. 
Newel  V.  Baker 
Newland  v.  Major! 

banks 
Newman  v.  Anderton 
Nichollv.  NichoH 


tions 
Devise 
Demurrer 
Devise 

Ejectment 

Devise 

Distress 
DeTise 


497 
247 
14,  16 
345 
606 

176 

411 
294 


NAMES  OF  CASES. 


xvu 


Nicholson  v.  Bouneys    Distringas  4."')3.  156 
NicoU  r.  Verekt  ^"'"  *'"'  »  ^  '" 


Prrrin  v.  Blake 
V.  Lvon 


Devise 


2.50 
324 


pany 
Eject  nienf 


Nore  V.  Windham 
Norwich,  Mayor  of,  v. 

JohnsfiQ 
Norton  ▼    I  add 

Nonincfham  v.  JenningsD^scent 
Nottingham  v.  Jennings  Devise 


504 
5:j1 


l^9i«eit9in  395 

Deviae       223.  'J94 

69 
248 


Pefits  V.  Smith 

Prtt  V.  Pett 

I  hilip*  V.  Philip-* 


Deposit  in  liou 

of  Bail 
Devise 


Distress 
Devise 


207.  226.  '239 


Ejectment 


Nunn  V.  Powell 

Nurse  V.  Yearworth 
-Oates  V.  Brydon 

V.  Frith 

V,  Ja^'.kson 

d.  Markhandy  v. 

Cooke 
■  V.  Shepard 

Old  Alrenford,  inhmbit 

ants  of.  Rex  v. 
Oldison  V.  Pickering 
Oneby,  Rex  v. 
Ongby  V.  Chambers 
— ^—  V.  Pcele 

Osborne  v.  Wallecdcn   

Ossulton's,  Lord,  Case 

Oxenden  v.  Penerice      

Oxford,  the  Bishop  ot,    EcrlesiaRtical 


28 

101.  162 

208 

4^9 
5J8 


Distribution  ^  0 

449 

Devise  329 

Phillihrown  V,  Kvland     Demurrer  11 

Piiillips  V.  Deakin           Devise  294 

-  -    V.  Do*' I  it  tie             Ejectment  575 

,  Rex  V.                     Durl  492 

Phijjarrlv   Mansfield      Devise  288 

Pibu^  V   MiHotd              329 

Pierce  v.      enriques      Discontinuance 388 

V   Win                    Devise  322 

Pierson  v.  Viekers          260 


Distribution 

Duel 

Devise 


6f^8 
581 

4  18 

4:^3 

19-. 


Pinker  v.  the  Inhal  it      ri-.«..rr-... 

antsofE..!  Hundred"^'"""^^* 
Pi'»p«^t  v.  Tlearn 


7 

14 


PisJel   d   Randal,  v.       t^„:^  loi 

icharoRon 


382 
177 
370 
433 


Rex  V. 
Page  V.  Hay  ward 

V.  Selfly 

FaKrey  v.  Baker 
Fallen  v  Pallmcr 

Palmer  v.  Allcock 

Falwey  v.  Holly 
Panton  v.  Jones 
Parker  v.  Biscoe 

V.  Cli  e 

V.  Harris 

V.  Thacker 

V.  Turner 

Paris  V.  Miller 


Persons 
Devise 
Eject  me  »• 
Distress 


Distrihjiti  n 


Detinue 

Di-'tress 

Devise 

East  India  Com 


317. -371 

323 

246 

•  125 

515 
317 
552 
445 
415 
44'>. 
450 
84 
446 
366 


Distress 

£<  clesiastical 

Persons         523 
Devise  342 

250 

165.  305 

D'scontinuance392 
Devise  136 

Discontinuanec385 
Distress  406 

Devise  280 

207.  229.  248 


pany 
Distress 
Devise 
De|>osit  in  lieu 

of  Bail 
Devise 


5^6 
403 
248 

29 

224 


Parley  d    Mayor  of       Ejectment  59 1 

Canterburv.  v.  Wood   '* 


Paslow  V.  Cripps 
Parsons  v.  Peacock 
Partridge  v.  Ball 
Paul  V.  Paul 
Peaceable  v.  Read 
Peacock  v.  Purvis 
Peake  v.  Ougly 

Pcate  V.  Triscott 

Peck's  ^ase 

Pemble  v.  Sterne 

Pendock  v.  Mackinder  Devise 


Distress  426 

Devise  294 

Ejectment  591 

Devise  180 

Ejectment  559 

Distress  42<» 

Devise  117 

Deposit  in  lieu 

of  Bail  31 

Embezzlement  689 
Ejectment  83 


126 


Pit  v.  1  elham 
I'-frnan  v.  Stevens 
Pits  V.  I  elham 
Pitt  V  Shew 

Pitts  V.  Evans 

Plasket  V.  Beeby 
Piatt  V.  Powlet 
Plunkett  V   Holmes 
Plynter  v.  Bosen 
Poole  V.  Poole 

V.  Purdy 

Popo  V  Davis 
Porte  r  V.  Bradley 
Pr#»st(>n,  d   Eagle,  v. 

Funnell 
Price  V    Parker  Di8Continuance384 

—  V.  Warren  Devise  282 

Pride  v.  Atwicke  372 

Proctor  V.  the  Bishop     4jj2 

of  Rath  and  Wells 
Puleston  V.  Warburton  Ejectment  606 

Pullen  V.  Purhecke        Elegit  681 

Pure,    d.    Withers,  V.  ejectment 

Sturdy  ■* 

Pu'efov  V.  Rogers         Devise       222. 305 
Pvne  V.  Dor  Equity  697 

Q'uin  V.  Reynolds  Detainer        78, 79 

n    .  i/r        w\yr\  1  .       Ecclesisstical 
Radcliffe  V.  D'Oyley  persons         536 

Ramabottom    v.  Buck- ^j     .^  ^^^ 

hurst  "* 

Randall  v.  Tuchin  Devise  215 

Ray  V.  Pung  Dower  479 

o     ^      n     ♦  Easter  Offer- 

Read  V.  Deatary  j^^^  5^ 

Read  v.  Hatton  Devise  231 

Reading  v.  Rawstorne  Ejectment  554 

Redding  v.  Royston  Descent  73 

Reed  v.  Hatton  Devise       235.  305 


576 


XVlll 


NAMES  OF  CASES. 


Distress 
Devise 


439  Rex  v.  Taylor 


302 

231 

-^ 191.  215 

DiscoDtinuance387 
Dense       126.  162 


V.  Walsh 
r.  Wheeler 


Rsesv.  Smith 

Reeve  v.  Long 

Reeves  V.  Gower 

Rt'aves  v.  Winnington 

Rpl^ina  V.  Tuchin 

Reve  T.  Long 

Rex  V.  Armagh,  Bishopry 

of  --Deumrrc.  . ,  Ribbans  V,  Crickett 

Rex  V.  Aslctt  Embezzlement  69 1  Rich  v.  Pilkington 
v.  the  Churchwar- 


V.  Whittingham 
V.  Woodcock 


demurrer 


11 


Deodand 


25  Richardson's  Case 


dens  of  Axminster 

—  ▼.  Bakewell  Embezzlement  69 1  Ridhardson  v.  Chilcott  Devise 

—  Y.Butler  Demurrer  8  Right,  d. ,  v.  Wrong  Ejectment 

—  v.  Oanterburj,  the£c£]esiastical  — -—  d.  Compton,  v.       'Oev*  o        149   153 


Embezzlement  693 
Embezzlement  689 
Deodand  25 

Embezzlement  688 

694 
Dying  Declara 

tions  497 

Election  676 

Demurrer  13 

Dying  Declara 
(ions  497 

282 
598 


ArchU^hop  of 
v.  uhertsey,  the 


P^rsonsdld.  516       Compton 

,  d.  Day,  v.  Day 

Lord  and  Steward  \  Devise  372 :,  d.  Hurd  v.  Saun- 

of  the  Manor  of       ) 

—  v.  Chester,  BishopEccIesiastical 
of  Persons 

—  V,  Crighton 


ders 


210 
212 


,  d.  Lewis  v.  BeardEjeQtment562.  578 

520 ,  d.  Mitchell,  v. 

Embezzlement  695       Sidebotham 


Devise        132.  222 


Dying  Declara- 
tions 499 


—  v.  Drummond 

—  v.  the  East  IndiaEast  India 
Company  Company       507 

—  V.  England  Duel  495 
V.  Exeter,  BishopEcclefliastical 


V.  Freeman 
V,  Hammond 
V.  Price 
V.  Russell 
V  Sidebotham 


of 


V   Field 
V,  Gilbert 
V.  Haddock 
V.  Headge 
V.  Holt 

▼.  Johnson 


d.  Wrong 

Persons         523  Risley  v  Baltinglass 
Ec.  Persons      523  Roberts  v.  Cook 
Embezzlement  695  Roberts  v.  Witherall 
Demurrer  8  Robinson  v  Grey 

Embezzlement  688  Robinson  v.  Robinson    Devise 
Disclaimer        378  Robinson  v.  Walter        Distress 
Embezzlemont688.  Robinson  v.  Walk  ins      Devise 
693.  694.  695  Roe  v.  Roe  Dower 


Ejectment         595 
Devise  161 

116.121 

291 

29 1 

Ejectment  594 


Devise       357.  360 
Ejectment  647 


Detinue 
Devise 


v.  Knollys 
V  I  eginham 


of, 


Demurrer 
Distress 
▼.  London,  BishopEccIesiastical 

Persons 


11 
443 


V.  McGregor 
v.  Melling 

V.  Nadboume 

V.  Nethereeal 


523 

Embezzlement  693 
Devise  255.  267. 
Dying  Declara 


tions 
Devise 


—  V.  Norwich/  DeanEcclesiastical 
Chapter  of  Persons 


—  V.  Old  Alresford,,;,.     .        . 
Inhabitants  of  'Ejectment 


V.  Oneby  Duel 

V.     Oxford,    theEcclesiastical 


497 
345 

519 
501 

493 


Bishop  of 

—  V.  Phillips 

—  V  Reasen 

—  V.  Rice 

—  V,  Robinson 
V.  Show 
V.  Southcrton 
V.  Stafford 
V,  Tavlor 


Persons 
Duel 
Earnest 
Duel 
Devise 
Duel 
Duress 
Devise 
Duel 


515 
492 
500 
419 
322 
495 
496 
256.  268 
491 


81 

239.  244 

281.  283 

424 

291 

488 

591 

35 

596 


V.  Williamson  Ejectment 

d.  Aislrop,  V.  AistropDescent 

d.  Akins,  v.  Roe       Ejectment 

d.  Alport;  v.  Bacon  Devise  177  218  219 

d.  Bowes,v.  Blacken  Devise       210.  291 

d.  Bromley,  v.  Roe  Ejectment  598 

d.  Callow,  V.  BollonDevise      184.  291 

d  Cbilcot,v  White  178 

d.  Child  V   Wright 217 

d.  Clement  v.  Brigg.« 

d.  Connolly,  v.  \  er- 

non 


245 
140.200 


d.  CroWjV.  BnldivcrcDescent 
d.  Dodson  V.  Grew  Devise 
d.  Eborall,  v.  I  owe 


75 

245,  274 
26G 
596 


Fenwirk,  v.  Doe       Ejectment 
d   Gray,  v.  Gray       Disconti  .uance384 
d.  Haldane,  v   Har- Ejectment  548 

d   Hale,  v.  Weg/r     Devise       .        105 
d.  Hambrook,  v.  D<^eEjectment  595 

d.  Helling,  v.  Ycud  Devise  171 

d.  Kirby  v.  Holmes 245,  291 

d.   Lee,  v.  Ellis        Ejectment  608 

d.  Mawson  v.  JefTrevDevise  31 1 


■1»^" 


NAMES^OF  CASES. 


XIX 


Roe,  d.  Nightingale,  v.  p^^j^  ,  3, 

Qaarterley 
— ,  d.  Pellalt  V.  FerrersEjectment         555 
— ,  d.  Perry,  v.  Jones     Devise  109 

— ,  d.  Peter  v.  Daw       "Vi 

— ,  d.  Pye  V.  Bird  173,  184 

— ,d.  Raper  V.  Lonsdale  Ejectment  568.589 
— ,  d.  Sampson,  v.  DownDevise  320 

— ,  d.  Shell.  V.  Phttison 222 

— ,  d.  S  •  ers,  v.  Jeffrey' 280 

— ,  d.  Thong,  V.  Bedford 255 

— ,  d.  Tooley,v.  Gunnes 291 

— ,  d.  Truscott  V.  Elliott  Ejectment         559 
— ,  d-  Urry,  v.  Hanrey  Devise       173.  216 

—  d.  Walker,  v.  Walker 179.  194 

— ,  d.  Wayman  v.DoplisEjectment         568 

— ,  d.  West  V.  Davies    575 

— ,  d.  'Vrangham,  v. 
Harvey 


Shaw  V.  Way 
Shaw  V.  Weigh 
Sheffield  v.  M ulgrave 
Shepherd  v.  Shepherd 
Sheriff  V.  James 


.    Devise 


351,652 


590 
291 


— ,  d.  Wren,  v.  Clayton  Devise 
Rogers  V.  Birkraere        Distress     428.435 
Rogers  V.  Pitcher  Ejertment  565 

Rogers  V.  Pitcher  Elegit  683 

Rogers,  d.  Dawson,  V.    jy^^.^^  ^91 

Jiriggs, 
Romilty  v.  James 
Roper  V.  Ratcliffe 
Rose,  d.  Vere,  v.  Hill 
Routh  V.  Weddell 
Rowe  V  Power 
Rowe  V.  Power 

»   ■ 

Rowse^s  Case 

Rushel  V.  Haynes 
Rutland  v.  Newham 


286 

172.347 

329.  331 

Demurrer  13 

Dower  48 1 

Ejectment         550 
Devise     126.   138. 

301.302 
Discontinuance  385 


Elegit 

Double  Rent 
and  Value 


Ryall  v.  Rich 

Sacheverel  v.  Frogat^    Distress 
Salmon  v.  Denham         Devise 

St,  John  v.  Errington     

St.  John  v.  WintoD.  the 

Bishop  of 

St.  Legar  v.  Adams        

Sali;ibury  v.  Proctor 
San  ford  v.  Irby 
Savage  v.  Dent 

Scatterwood  v.  Edsre 

Scott  v.  Albany 
Scott  V.  Gould 
Scrape  v.  Rhodes 
Scrape  v.  Rhodes 
Scale  V.  Barter 
Seaward  v.  Willock 
Selwyn  v.  Selwyn 
Serres  v.  Doda 
Seven  v.  Mihill 
Seymour  v.  Greenvill 
Shaw  v.  Bull 


680 

471 
409 
231 
193 

180.  193 

—  3  43 
Discontinuance392 
Devise  3 1 3 
Ejectment  575 
Devise      101.  162. 

305.  369 

^  171.  191 

Distrangas         455 

Devise  235,  330 

Ejectment  606 

De  vise       264.  287 

277 

—  109.  190 
Discontinuance  39. 1 
Distress  427 
Elegit  680 
Devise  130  175215 


248 
239.  'ZOl 

183 

355 
Distress  106 

Sherlock  v.  Templer      Demurrer  10 

Sherratt  v.  Oakley  Devise  370 

Shields  v.  Cuthbertson   Demurrer  8 

Shipwick  V.  Blanchard  Distress  444 

Shires  v.  Glasscock        Devise   •  1 19 

Short,  d.  Gastrell,  v. 

Smith 

Short  V.  King  '  Ejectment        ^647 

Shortridge  v.  LamplughDemurrer  9 

Shove  V.  Pinck  Devise  359 

Show,  Rex  V.  Duel       ^  495 

Simpson  v.  Harcourt      Distress     420.  42 1 

Simpson  v.  Hartopp       419 

Skerry  v.  Preston 4  '5 

Skinner  v.  Stacey  Ejectment  644 

Slackford  v.  Austen  ^  fBa*/  og 

Smartle  v.  Scholler  Devise  226 

Smartley  v.  Henden  Ejectment  610 

Smith  v.  Coffin  Devise  173 

v.  Farnaby  306 

-v.  Horlock  331 

V.  Mapleback  D  stress  410 

V.  Milford  Devise  157 

V.  Paynton  162 

'        V.  Russel  Distress  427 

V.  Taylor  EpcI.  Persons   531 

V.  Trigg  Devise  165 

V.  Tvndal  233,  235 

',  d.  Davis,  v.  San- 


ders 


185.  189 


,  d.  Ginger,  v.  Bar-x"     *       *  ^^n, 

nadiston    *  Ejectment         648 

,  d.  Stourton,  v,       -c^.     ^        .  -^- 

Hurst  Ejectment         596 

Snowe  V.  Cuttler             Devise       101.  305 
Somerville  vXethbridge 369 

c     1  u        -KT     •  Double  Rent 

Soulsby  V.  Ne^«^  and  Value     470 

South  v.  Allen                 Devise  172 

Southerton,  Rex  v. Duress  496 

Spcnce  V.  Stuart             Detainer  79 

Spieres  v.  Parker           Demurrer  14 

Spillcrv.  Adams             Dower  488 

Spragge  v.  Stone            Devise  353 

Spratley  v.  Wilson         ^''""^  ^"""'"""^g 

^''viWJ"  ^""'"''     Ejectment         601 

Stafford,  Rex  v. Devise      256,  268* 

Staines,  Sheriff  of  Mid-,^.  .  .  .-^ 

dlesex,  V.  Johannot     ^'^^'H^         457 

Stainhamv.  Bell  Devise      301,302 

Stamford  v.  Hobart        Elegit        681.  682 


XX 


NAMES  OF  CASES- 


Stanley  v.  Wharton        Eistrpss     4S7  438 
Stephens  V.  Brilridge     Diacontin  381.38. 

Stewa  d  V.  Bracebridge    ^f  '"  """^  "< 


Bail 


30 
237 


Stilea  d.  Rayment,  v.  , 

WM  .  rd  ^  ^^'* 

Still  V  Xolf  ridge  Fc.  Person  5o^ 

Stock*  r  V.  I  erry  Ejectment  65<i 

Stoker  V.  \V coders  n  DiAcontinuan  387 

Stonehouse  v.  Ewen  Elegit  686 

Story  V.  Robinson  Distress  419 

Stoughton  V.  Leigh  ^"""^      '''^' *4«o 

Ftrachey  v  Turley  Election  677 

Strathmorr  V   Boughs  Devise  1-91 

Strode  vj«Perryor  162 

Strong  V.  Featt  185 

Styles,  d   Rayment  V.  

Sullivan  V   S^agrave  E-  c*me..t  583 

Sumner  v.  F'rryman  Durens  49fi 

button  V    S'i»ton  Devise  351 

Swift,  d.  Neale,  v.  -^^ 

Roberts  *"^ 

Tanner  V.  Wise  215 


Townsend  v.  Wathen  Dogs                 462 

Tracy  v   Smith  T  tstribu  ion       449 
Trt  laway  v.  the  Bishop  Ecclesiastical 

of  Winchester  Persons         614 

Trent  V.  Hay  Devise               213 

Treuman  v.  Lambert  Flection             678 

Tuchin,  Rf'gina  v.  Discontinuance387 

Tukerman  v.  Jefferie^  Devise               338 

Turner  v.  Barnaby  Ejectment          634 

V.  Turner  Discontinuance384 

V.  Wall  Distringas         455 

Uthwatt  V.    Bryant  Devise               218 

A'asper  v,. Edwards  Distress     402.  404 

Vaughan  v   Davis  439 


Vertue  v.  Clive 
Vicars  v.  Haydon 
Waddy  v.  Newton 

Wain  V.  Bradbury 

Waiters  Case 


East  IrdiaCo.  506 
Ejectment  608 
681 


558 


1  apner,  d.  Peckham,  i^-     *        a 

Ti/i^  1  *.  E'ectment 
V.  Men  tt 

Taunton  v.  Costar  Distress             ^16 

Taylor  V    Biddall  Devi'=!(>       101.305 

V,  Cole  Ejrcfment          665 

V. Elegit                 683 

,  Rex  V. Duel                    49 1 

,  Rex  V  — Embezzlement  ('93 


V.  A'kyns 


Dcssois.ii 


39  > 
Tennv,  d.  Agar,  v.  Agar  Devise  285 

Thacker*8  Case  233 

Thellusnn  v.  Woodford 306 

Theobalds  v.  DufToy      306 

Thomas  v  He »well  3^3, 328 

V.  Lloyd  D'scontinuance389 

V.   Th-mas  Devise       168.371 

,  d.  Jones,  v.  Evans 346 

Thomlinson  v.  Dighton  226 

Thomson  v.  Lawley       — ^  181 

V.  Martriter  I&stress  4**5 

Thornton  v.  Adams -136 

Tlirogmorton  v.    BentlvEjectment  fc540 

— -,  d,  Miller  v.  Smith (^46 

Thn.stout  V.  Grcv  r48 


Deposit  in  lieu  of 
Bail  26 

Embezzlement  690 
Walker  V   Rumbald       Distress  431 

V.  Stevenson  Ejectment  648 

Wallv.  Nixon  Ec    Persons      635 

Wallace  v.  King  Distress     432.  444 

Walsh,  Rex  v.  Embezzlemen'  689 

Walter  v   Drew  Devise       282.  305 

Waluni  V.  Smith  Discontinuance393 

Ward  V.  Havd«^n  Distress  431 

Warer  v.  Huichinson    T>evise  241 

Watkin  v.  Sandys  Election  676 

Watmore  v.   Bruce         Distringas  455 

Watson  V,  Foxon  Devise  290 

-  V.  Main  Distress  435 

Watts  V.  Fullarton  Devise  360 

Wayde  V.  Carr  D.iving  491 

Wealthy,  d.  Manley ,  y.  j^^..^  ^82 


Bosville 

-,d. 


vilie 


',  v.  Bos- 


2f:6. 3r4 


Thrustout  V.  Trouble- 
some 

,  d.  Williams,  v. 


647 


648 


5^:8 


Holdfast 
Thunder,  d.  Weever, 

V.  Belcher 
Tickner  v.  Tickner         Devise  361 

Tilley  v.  CoUyer  165.  '248 

Tomlinson  v.  Dighton    293 

Teovey  v.  Bassett  237 


Weakley  v.  Rugg  Devise  163 

Wcddall  V.  Jocar  Demurrer  9 

Week-  V.  Peach  Discontinuance388 

Wellinotonv   Welling- j^^^j^  3,3 

!on 

W^^st  V.  Moore  Devise  197 

West  V.  Morris  Devise  374 

Weston  V.  Mason  Demerrer  14.  16 

West  wood  V.  Corine  Distress  431 

Whalley  v.  Reede  Devise  233 

Whar'  d  v.  Smart  Ejectment  643 

Wharton  v   Gresham  Devise  864 

Wheeler,  Rex  v.  Deodand  25 
Wh*  I,  dale  v.  WhelpdaleDower        486.  489 

Whitbiead  v    May  Devise  204 

White  V.  Barber  ^ 162 

Wh  te  V.  Perry  288 

White  V .  Warner  246 


NAMES  OF  CASES. 


XXI 


Whi^ol     k  V  Heddon  Pevise                267 

Whi '\f»rs  V.  Harris  hjectment          639 

Wnit    or*  V.  W^iiliams  Discontinuance. j85 
Wiii'  ing  am  T.  An 


Woodward  V.  Robiison  Discontinuance 388 


dr*^    9 
Whitlingham  Rex  v. 

Wild  V.  Vedham 
Wilkin  V.  D^^spard 

WilkingOii  v.  Allot 


V.  Colley 

V.  Jacques 

V.  S«>uth 

Williams  v.  Brown 

V.  Fry 

V.  Thomas 

,  d.  Hughes^  v. 

Tliomas 
Wi  Hours  V.  Ljdcot 
Wills  V   Palmer 
Wilson  V.  Ducket 

V.  Dyson 

V.  Robinson 


Ejectment         58) 

£m!jezzlement  688 

694 
Demurrer  9 

Detinue  81 

Erclesi'jsticI 

Pers  »ns         626 
DouMr  Rent 

and  Value 
Detainer 


Wright  V.  H  ud 

V.  Flamank 

V.  Hammond 

V.  Holford 

V.  Home 

V.  Jones 


D«  vise 


Di«<eei  in 
Devise 


Distress 
Devise 


469 
77 
315 
288 
343 
184 

396 

184 
166 
421 
282 


v.  Lamb 

V.  Legge 

V.  Littler 
V.  Littler 

V.  Lk>yd 

V.  Holford 

y.  Smith 

T.  Whally 

V.  Wivel 


1-91,215.224 

Winberboure  v.  Morgan  Distress  432 


Winsor  y.  Pratt 
Withers  v.  Harris 
Wnod  V.  Baron 
Wood  v.  Brand  ford 

Woodcock,  Rex  v.  — 

Wooden  v.  Moxen 

Woodright  y.  Wright 
Woisley  y.  Craven 


Devise  116.  .^561 
Ejec'tment  635.  6.i9 
Devise  265 

D  *w^.r  489 

Dying  Declara 

tions  497 
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VH.  TO  EXTENTS.     See  tit.  Extent. 
VIIL    I\  SCIRE  FACIAS.     See  tit.  Scire  Facias. 
IX.   IN  ERROR.     See  tit.  Error 
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XVIII.   AS  TO  THE  EFFECT  OF  PLEADING  OVER,  p.  14. 
.•\\  :^iX.       ARGUMENT  <;N. 

'••  (A^    At  WHAT  TIME,  p.    15. 

(B)  In  tur  King'^  Bench. 
\st.   Concilium 

(a)  Motion  for,  p.  16.     (6)  Rule  for,  p,  17.     (c)  Signing,  p.  17. 
2cl.  Enteiing  cause  for,  p.  17*     3d.  Motion  for  judgment,  p.  17. 

(C)  In  C.  P,  p.  18. 
XX.  JUDGMENTS  ON. 

(A-   In  abatement,  p.  18. 
r    3    1  (B)    In  BAR. 

1st.   Rule  for,  p.  19.     2d.  Interlocutory, 
(a)  Signature  of,  p.  19.     (h]  Motion  in  arrest  of,  p.   19. 

3d.   Final,  p.  19. 
XXL   COSTS  ON,  p.  inr. 
XXII  WRIT  OF  INQUIRY  ON  DEMURRER,  p.  20. 

I    DEFINITION  OF.* 

A  demurrer  has  been  defined  {>»  »  e  a  declaration  that  the  party  demurring 
**  will  go  no  further,"  because  his  opponent  has  not  shown  sufficient  matter 
against  him;t  Leaves  v.  Bernard,  M.  T.  1694;  K.  B.  6  Mod.  182.  In  other 
words,  a  demurrer  admits  the  facts,  and  refers  the  law  arising  thereon  to  the 
judgment  of  the  Court;  Co.  Litt.  71,  b. 

II.  WHEN   A  DEIMURRER  MAY  BE  MADE  AVAILABLE. 

Haiton  v.  Jeffreys.  IL  T    1714.  K.  B.  10  Mod.  281. 

There  can        p^j,  q^^^      There  cannot  be  a  demurrer  upon  a  demurrer.t 
not  be  a  de 

ZLZt^.l  in    WHEN  ADVISABLE. 

r    4    J        Various  considerations  may   influence  a  party  in  his  election  to  demur,  ©r 
pass  over  the  mistake.     These  arc  pointed  out  in  the  note  |1 

*  A  demarrer  i«  a  pica;  I  Ld.  Rnyiri-  22. 

f  Tn  general  a  parly  cannot  deniar  anlesa  the  objection  appear  on  the  lace  of  the  prece- 
ding pleadings;  Moore.  551.  Thas,  if  the  declaration  o:nit  to  name  the  plaintiff,  it  is  an 
objection  to  which  tbst  statement,  on  the  face  of  it,  n  sabject.  and  which  should  conseqaently 
betaken  by  way  ofdeoinrrer;  hot  ifhu  id  improperly  named  io  the  declaration,  as  VVilliatn 
instead  of  John,  the  fact  that  his  name  is  John,  129  one  of  a  coUateial  nutore,  not  disclosed 
by  the  declaratitm  itself,  and  mast  be  broaght  forward,  therefore,  by  way  of  plea,  viz.  a 
plea  in  abatement.  Bat  iu  some  cases  where  the  plHintifTin  the  declaration  partially  siale» 
a  deed  which  is  defective,  or  contains  matter  qantifying  the  part  stated,  the  defendant  may 
crave  oyer  of  the  deed  and  set  forth  the  whele.  thereby  making  it  part  of  the  declaration,, 
and  then  demar  either  in  respect  of  the  defect  in  the  deed,  or  tho  improper  manner  in  which 
the  plaintiff*  has  stated  it,  and  this  is  th'.^  proper  conri^e  when  upon  oyer  it  woukl  appear  that 
a  bail  bond  is  defective;  see  2  Saund.  50;  I  GL  &  C.  358.  So  a  deed  untruly  stated  in  a 
plea,  being  set  out  upon  oyer  by  tho  plaintiff,  becomes  part  of  the  plea,  and  if  it  thereby 
appear  that  the  plea  is  false,  the  plaintiff  need  not  show  any  matter  of  fact  in  his  replica- 
tion to  maintain  bisection,  but  raay  demur;  see  1  Saund.  316,  3)7:  for  it  is  n  genera  1 
rule  that  an  indanture  set  out  upon  oyer  becoutes  par:  of  the  preceding  plea;  see  1  Saund. 
317;  1  Chit.  PI.  577. 

t  And  in  such  case  an  abatement  was  rofucied,  for  it  is  a  discontinuance;  Comb.  323; 
Salk.  219. 

§  A  snperflnous  nor  repugnant  protrstation  is  not  a  Fuflicicnt  groar.d  for  d(.murrrr;  Cow, 
Dig.  Pleader,  N.  80,  though  a  writ  as  rpcited  at  the  commencement  of  the  declaration  ap- 
pears to  be^roneous,  yec  that  is  no  ground  for  demurrer  to  the  declaration;  for  the  Court 
will  not  judge  of  any  defect  in  the  original  writ  without  examination  of  the  instrument  it- 
self; Com.  ?)ig.  Pleader,  C.  12;  1  Sound.  318.  n.  S.  So  surplus<iue  is  not  a  subjectof de- 
murrage, tho  maxim  being  that  utile  per  inutile  no7i  vstiatur;  Co   Lit.  S03.  b. 

11  IlcshouM  in  the  first  place,  be  cuutiou.";  to  refrain  from  deniurring,  unless  he  becett.in 
that  his  own  previous  pleading  is  substantially  correct,  vide  pont^  p.  11.  lie  shonid  next 
consider  whether  the  declaration  or  other  pleading  opposed  to  him  is  sufBcient  in  substance 
and  in  form  to  put  him  to  his  answer.  If  sufficient  in  both,  he  has  no  course  but  to  plead. 
On  the  other  hand,  if  insufficient  in  either,  he  has  ground  far  demnrrci;  but  whether  ho 
should  demur,  or  not,  is  u  qucsllon  of  expedit  ncy  ;  to  be  ileloi mined  oti  \hc  following  views. 
Iflha  ple^diiii^  !jc  i:'.'^it:lV:c:'.  11!  in  fv:m.   Iio  i<i  !o  con.Miltr  whether  il  U  \Nor?li  while  lo  tuUe 
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VI.  TO  DECLAR\TIOVS,  PLEAS  IN  BAR,  REPLICATIONS,  &c.  A  demnrrer 

(A.    When  GENERAL  AND  WHEN  spECiiL.  lo  a decUra 

Demurrers   arc   either   general   or  special;  general,   when   no  particular **°"'  |     ** 
cause  is  alleged  —special,  when  the  particular  imperfection  is  pointed  out,  and  J^hen  to 
insisted  upon  as  the  ground  of  demurrer.      The  former  will  suffice,  when   the  matter  of 
pleading  is  defective  t;i  subsfance;  and  the  latter  is  requisite,  when  the  objec-    |     5    1 
tion  is  only  to  the   form  of  pleading;!   Bac.  Ah.   tit.  Pleas,   N.  5;  Co.  Litt.  form;*  fpo 

72,  a;    1  Chit.  PI.  4th  edit.  574;  TiJd's  Prac.  Cth  edit,  750.  c"^  ''*»«»  , 

to  matter  of 
the  objection,  recollecting  the  indalgenca  which  the  law  allows  in  iho  way  of  amendment  ;sQb8taoce. 
bat  also  bearing  io  mind,  (hat  the  objection,  if  not  taken,  wilt  he  aided  by  pleading  over; 
or,  af\ei  pleading  over,  by  the  verdict,  ho  matit  take  care  to  demur  specially,  le«t,  upon 
general  demarrer,  he  nhoold   be  beid   exctaded  from  the  objection.     On  the  other  band, 
sapposing  an  insalficiiincy  in  sobitancc,  he  is  to  consider   whether  that  inaafficiency  be  in 
the  case  itself,  or  io  the  manner  o/statenieot;  for,  on  the  latter  soppoaition,  it  might  be  re- 
moved by  an  amendfnent;  and    it   uiy,   therefore,   not  be  worth  wbihi  to  demur.     And 
whether  it  be  sach  as  an  amendment  would  remove,  or  not,  a  further  question  will  arise, 
whether  it  be  not  expedient  to  pas^  i)y  the  r^bjection  for  the  present,  and  plead  over.     For 
a  pirty,  by  thU  means,  often  olitainn  the  ndvunt<i;:e  of  contesting  with  bis  adversary,  in  the 
first  instance,  by  an  i«iae  in  fic^  and  of  afterwards  urgiag  the  objection  in  law,  by  motion 
in  arrest  of  judgment:  or  writ  of  error.     Thi'4  doubid  aim,  howover,  is  not  always  advisa- 
ble; for  though  none  but  formal  etijections  are  cured  by  the  statutes  of  jeofails  and  amend- 
ments, there  are  some  defects  of  substance  ns  well  as  form,  which  are  aided   by  pleading 
over,  or  by  a  verdict,  and,  therefore,  unle^:»  the  f<inll  bo  clearly  of  a  kind  not  to  be  so  aid- 
ed, a  demurrer  is  the  only  modo  of  objection  that  can  be  relied  upon.     The  additional  de- 
lay and  expense  of  a  trial  is  also,  sometimes,  a  material  ronton  for  proceeding,  in  the  reg- 
uVtr  way,  by  demarrer,  and  not  waiting  to  move  in  aneiit  of  judgment,  or  to  bring  a  writ 
of  error.     And  a  concurrent  motive  for  adopting  that  coui-se  is,  that  costs  are  no?  allowed 
when  tbajo(ig(nent  is  arrested;   I  Sel.  Pract.  497;     ameron  v.  Reynolds,  Cowp.  407;  nor 
where  it  is  reversed  upon  writ  of  error;  2  Tidd.  1243.  8tli  edit.;  e^cb  party  in  these  cases, 
paying  his  own;  baton  demarrer,  the  party  succeeding  obtains  his  costs;  Stephen's  Plead- 
ing, 2d  edit.  p«  182. 

t  If  a  decliration  do  not  state  a  good  cause  of  action,  the  defendant  may  demur  general- 
ly, for  it  is  a  defect  in  sobstance;  Hob.  SOi.  As  for  instance,  if  a  man  bring  an  action  for 
excluding  him  from  the  vestry-room,  without  showing  that  the  parish  bad  any  right  to  meet 
there,  the  defendant  may  demur  generally,  because  no  cause  of  action  appears;  Str.  624. 
So,  if  A  contract  declared  on,  appear  from  the  dticlar.ition  to  be  illegal,  and  conseqaently 
void,  the  defendant  may  demur  generally;  because  no  cause  of  action  appears;  Wils.  339. 
And  if  the  action  be  upon  a  bond,  the  illegal  con^'idoratioii  for  which  appears  in  the  coodi- 
dition  only,  if  the  plaintiff  decl.irc  on  it  as  a  co  wmon  isioney  bond,  the  defendant  may  set 
out  the  coniition  on  o -cr,  and  demur  generally;  and  the  same  in  all  case^,  where  the  con- 
ditio;) of  the  bond,  if  set  out  in  the  declaration,  would  rtbow  that  the  plaimifTbad  no  cause 
of.iction.  But  if  the  action  be  on  a  recognizmce.  and  the  declaration  do  not  state  the  con- 
dition, the  defendant  cannot  demur;  for  non- constat  but  the  recognizance  was  ancondi- 
tional;  but  ho  should  avail  himself  of  the  defect,  by  plea  of  nu/  tiel  record;  liarnes,  339. 
In  like  manner,  if  the  matter  of  a  plea  in  bar  be  no  legal  answer  to  that  part  of  the  declar- 
ation to  which  it  is  pleaded,  or  if  the  matter  of  a  plea  in  aliatemcnt  be  not  sufficient  in  law 
to  abaie  the  action,  the  pLiintifT  may  demur  generally.  And  the  same  ns  to  replications 
and  other  subsequent  pleadings.  But  it  has  been  di^cided  that  a  defendant  cannot  demur 
in  abatement;  for  if  he  does,  ihe  Court  will  giyo  fiiiil  judgment  against  him,  and  not  mere- 
ly judgment  of  r^s/^oric/ea/ ouAf^r;  1  Salk.  220;  6  Mod.  195.  198;  Bac.  Abr.  Aba.ement, 
P.  And  where  the  defandint  demurred  to  the  replication,  and  concluded  his  detnurrer  in 
abatement,  it  was  holdcn  to  be  a  discontinuance  of  the  whole  action;  1  Salk.  4;  Arcbi- 
bold's  PI   312. 

It  is  unnecessary  to  state  more  than  the:<e  general  rules.  The  pirticulur  instances  arc 
stated  under  the  heads  in  this  abridg.nent,  applicable  to  the  subject  matter. 

t  At  common  law,  there  were  special  demurrers,  but  they  were  never  necessary  except 
in  cnsef«  of  duplicity,  and,  therefore,  were  s<^ldi)m  used;  for,  m  tbn  law  was  then  taken  to 
be  upon  a  special  demurrer,  the  party  could  take  advantage  of  do  other  defect  in  the  plea- 
dings, but  of  that  which  was  specially  assigned  for  cause  of  his  demurrer;  but  upon  a  gen- 
eral dt;m  Tror,  be  might  take  advantage  of^ all  manner  of  dofocti,  that  of  dup]i:ity  only  ex- 
cepted. And  th>re  was  no  inconvfuience  in  (bin  practice;  for  the  pleadings  biing  at  bar 
viva  voce,  and  the  exceptions  taktm  ore  tenua^  the  causes  of  demurrer  were  as  well  known 
upon  a  general  demurrer,  as  upon  a  special  one;  3  Salk.  122  Afterwards,  when  the  prac- 
tice of  pi'.'ading  at  bar  was  altered,  this  public  inconvenience  followed  from  the  use  of  gen- 
eral demurrers;  that  the  patties  went  on  to  argument,  without  knowing  what  they  were  to 
argue:  and  this  was  the  occasion  of  making  the  Dtatute  27  Eliz.  c.  5;  by  wbir.li  it  is  enact- 
ed, that,  **  alter  demurrer  joined  and  entered  in  any  action  or  suit,  in  any  court  of  record, 
the  judges  shall   proceed  and  give  judgment  nccording  as  the  very  right  of  the  ciusc  and 
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[61  (B)    To  A  PART  OR  A  WHOLE.* 

1.  JuDiN  V.   Samuel.  E.  T    18-4.  C.  P.  1  N.  R.  43. 
Where        The  first  count  of  a  declaration  being  in  trover  for  bills  of  exchange;  and  the 
there  are     gecond  and  third  counts,  statinpr  the  deliNery  of  the   bills  to  the  defendant,  in 
couuts'        order  that  he  might  get  them  discounted  for  a  second  commission  i  and  his  ha- 
ving got  them  discounted,  and  his  converting  and   disposing  of  the  mone^   to 
his  own  use;  the  defendant  demurred  gene  rally,  on  the  ground  of  a  ntisjoind- 
er  of  tort  and  contract,  the  subject  of  the  two  last  counts  being  matter  of  con- 
tract.    But  the  Court  held,  that  on  a  general  demurrer,  as  all  the  counts  were 
in  the  form  of  tort,  judgment  must  be  for  the  plaintiff,   if  any    one  count  was 
Or  io  cove  good. 

nant,  aeve  2,  Amorv  v.  Brodrick.  p].  T.  1822.  K.  B.  5  B.  &  A.  712;  S.  C,  1  D.  &] 
ral  breach  R.   .^jgl. 

^h*h*"^°^  A.  covenanted  that  he  would  from  time  to  time,  at  the  request  of  B..  avow 
■nfficieot  ^^^  confirm  all  actions  that  B.  shr-uld  bring  in  reject  of  a  bond  of  which  A. 
and  othera  was  the  obligor,  without  releasing  the  same.  Declaration  staled  that  B.  c<  m- 
not,  the  de  menced  an  action  in  the  name  of  A.,  against  the  obligee  of  the  bond,  and  that 

fendant       A.  did  not,  although  often  requested  so  to  do,  avow  and  justify  the  said  action; 

•hoold  only 

demur  to      n^&tter  in  law  shall  appear  to  them,  withoat  regarding  qny  imperfection,  defect,  or  want  of 

the  latter,  forn^^*  in  any  writ,  return,  plaint,  declar-ition,  or  other  pleading,  procens,  or  course  of  pro- 
ceeding whatever,  except  those  only  which  the  party  demurring  shall  specially  and  partic- 
ularly set  down  and  express  together  with  his  demurrer.'*  And  since  this  statute,  it  has 
been  holden  that  a  demurrer  for  an  inin^atcrial  traverse,  must  be  special;  1  Saund.  14.  n. 
2;  1  Slra  694.  So  a  demurrer  for  a  negative  pregnant;  Lit.  Reg.  437;  or  because  a  spe.« 
cial  plea  amounts  to  a  general  issue,  10  Co.  94.  a.;  Doct.  PI.  116;  Hob.  127  or  for  nn> 
certainty;  1  Sir.  681;  2  Ld.  Raym  1416;  for  repugnnncy;  1  Sir.  611;  or  the  like,  must 
hi  special.  So«  in  an  action  of  covenant,  where  the  dcchiratiun  assigned  breaches  of  se- 
veral covenants,  some  affirmative,  some  negative  and  the  del'endnnt  pleaded  perfornmnce 
generally,  the  Court  held  it  to  bo  matter  of  foim  merely,  and  that  the  demurrer  bhouid  have 
been  special;  Cro.  Eliz.  691.  And,  in  fi:ie,  if  .i  sufficient  causae  of  action  appear  in  the 
count,  or  a  sufficient  answer  to  the  proctding  pleudiii;^  nppear  in  the  count,  or  a  sufficient 
answer  to  the  preceding  pleading  appear  in  (he  plea,  X:c.,  every  other  defect  shtill  be  deem- 
ed a  defect  in  form,  within  the  meaning  of  thi.s  statute,  and  con  be  the  hubject  of  a  special 
demurrer  only;  Hob.  283:  see  Sir  T.  Jones,  197.  2!8.  This  statute,  by  making  known 
the  causes  of  dcmu  rcr,  wa^  so  f^r  restorative  of  the  common  Inw  3  Salk.  122;  and  an  a 
general  demurrer  before  did  confess  all  ri'alters  formally  pleaded,  so,  by  ihisatniute,  when- 
ever the  right  sufficiently  appeared  to  the  Court,  it  confessed  hll  matters,  though  pleaded 
informally;  Hob.  233.  I'ul  there  weie  still  many  defects  and  in.piifeciions,  which  were 
not  aided  as  form  upon  a  general  demurrer;  to  remedy  which,  it  was  enucted,  by  the  Mat- 
nte  4.  Ann.  c.  16.  that  '*  no  advnnliige  or  exception  shnll  be  taken  of  or  for  an  immaterial 
traverse;  the  default  of  entering  pledgm  upon  nny  bill  or  declaration;  the  defnull  of  alleg- 
ing a  profert  in  curia  of  any  bond,  bill,  indenture,  or  other  deed,  mentioned  in  the  dec- 
laration, or  other  pleading,  or  of  letters  testnuieniary,  or  letters  of  administration;  the  oiiiis- 
aionof  u»  et  armis  or  contra  paeem\  the  want  of  averment  of  Aoc  paratui  est  verifica' 
re,  or  hoc  paratus  est  verefit.are  per  recnrdum;  or  not  alleging  prout  patet  per  recor- 
dum;  11  East,  516.  5G5.  Rut  the  Court  sbali  give  judgment  according  to  the  very  right 
of  the  cause,  without  regarding  any  .<u(-b  ini  perfections,  otuistiions,  and  defects,  or  any  other 
tnatter  of  like  nature,  except  the  s-^rne  shall  be  spot  iaily  and  particularly  set  down,  and 
shown  for  cause  of  diMnmurrur,  notwilh.standin£  the  same  might  have  heretofore  been  taken 
to  be  matter  of  substance,  and  not  aided  by  the  statute  of  Queen  Eliz.,  so  as  sufficient  mat- 
ter appear  in  the  pleadings,  upon  which  the  Court  iiii-^y  give  judgment,  according  to  the  ve- 
ry right  of  tho  ciuse.'*  Since  the  making  of  these  statutes,  the  party,  on  a  general  de- 
murrer, can  only  take  advantage  of  defects  in  substanrc;  and,  therefore,  if  the  defects  bo 
not  clearly  of  that  nature,  it  i»'  safest  to  demur  specinlly;  in  which  case,  he  may  not  only 
take  advantage  of  such  defects,  but  also  of  any  others  that  are  specialivse*  down;  I  Saund. 
337.  b.  3.  Com.  305;  10  xMod.  348;  8  Mod.  66;  Holt,  567;  and  see'Chitty  on  Pleading, 
vol.  1.  p.  638,  &c.  Yet,  where  a  general  demurrer  is  plainly  sufficient,  it  is  more  UKoally 
adopted  in  practice;  because,  the  effect  of  the  special  form  tieing  to  apprize  the  opposite 
parly  more  distinctly  of  the  nature  of  the  objection,  it  is  attended  with  the  inconvenience 
of  enabling  him  to  prepare  to  maintain  his  plending  in  iirgument,  or  of  leading  him  to  ap- 
ply the  earlier,  to  nmend.  Tho  plaintiff,  however,  need  never  demur  speciail)  to  a  plea  in 
abatement;  per  Bay  ley,  J.  2  M.  &  S.  485. 

*  If  a  defendant  demnr  only,  Mod  do  not  plead,  to  a  declaration,  his  demurrer  must  covert 
the  whole  declaration,  otherwise  it  wilt  be  a  di.-:continuance  of  the  whole,  ^o,  if  he  deniur 
to  part  only,  he  must  plead  lo  the  residue,  otherwise  it  will  be  a  dicontinuance  to  the  whole; 
sec  Yelv.  6.  6.';  2  Rol.  390;  1  lirownl.  192, 


DEMURRER.—  To  a  pari  or  a  whoU\  '^ 

but,  on  the  contrary  thereof,  executed  a  release  to  the  obligee  of  all  actions^, 
bonds,  4'c>  hy  reason  whert^of  the  plaintifl'  was  hindered  from  recovering  the 
principal  and  interest,  his  costs,  and  other  expenses.     Special  demurrer. 

Ptr  Cur.     The  case  of  LXiitfield  v.  Scott,  (5  T.  R.  574.)  is  an  authority  to    [    7    J 
ah  >w  that  the  la.st  ground  ot'defnurror  cannot  be  supported.     That  was  an  ac- 
tion of  debt  on  bond.  .conditi<>ned  f  T  the   performance  of  covenants.     Upon 
oyer  of  the  bond  and  of  the  dred,  fhcrp  appeared  to  be  a  covenant  by  the  tes- 
tator, to  indemnify  the  plaintiff  against  all  debts  which  his  wife  should,  during 
separation,  contract,  and  against  the  payment  of  alimony,  and  all  costs  which 
the  plaintiff  should  be  put  to  by  his  wife's  contracts,  debts,  8cc.     The  breach 
assigned  in  the  replication  was,  that  A.  B.  had  br'^ught  an  action  against  the 
plaintiff  for  a  debt  which  his  wife  had  contracted  during  separation,  and  had 
recovered  judgment  for  the  debt  and  costs,  and  that  the  plaintiff  was  obliged 
to  pay  the  same,  and  to  incur  cxpences  in  the  defence  of  the  suit;  yet  that  the 
defendant  did  not  indemniiy  the  plaintiff  for  the  costs  so  paid  by  him,  or  for  his 
expence.").     Up>n  demurrer,  it  was  argued,  that  the  replication  could  not  be 
BUp(K>rted,  because  the  plainti  fhad  as^^igned  a  breach  for  the  non-payment  of 
a  gross  sum,  part  of  which  the  defendant  was  not  bound  to  pay;  because,  in 
order  to  entitle  the  plaintiff  to  recover  the  costs  and  expences,  he  should  have 
8h'>wn  that  he  had  given  notice  of  it  to  the  defendant.     But  it  was  held   that 
the  demurrer  could  not  be  supported;  for  the  defendant  was,  at  all  events,  an- 
sweral)le  for  the  debt,*  and  it  was  no  objection  to  the  action,  that  the  plaintiff  ^"^  ***'■ 
sought  to  rectiver  more  than  they  were  actually  entitled  to.     So,  to-^,  in  cove- ^"  ®j?^^°"^  ^ 
nant,  if  some  of  the  breaches  are  good,  and  the  others  not,  it  is  no  ground  ofon^  count, 
demurrer  to  the  whole  declaration,  but  the  plaintiff  shall  have  judgment  for  the  part  nf 
breaches  well  assigned.  whicb  issof 

2.  PiNKEY  V.  The  Inhabitants  of  East  Hundred.  T.  T.  1670.  K.  B.  2   ficient,  und 

Saund.   .379.  Lrt/whon' 

This  was  an  action  on  the  statute  of  hue  and  cry.     The  plaintiff  declared  ih^'o^^it^^ 
for  taking  his  money,  and  also  certain  goods,  without  showing  that  the  goods  arm  divisi 
were  his  property.     The  defendant  demurred  to  the  whole  declaration  on  this  bio  in  iheir 
ground.      S.d  Per  Cur.     The  count  as  to  the  money  is  good;  judgment  must  nature. 
br  therefore  given  for  the  plainti  V.     See  1   Mod.  271;   11  East,  5G5;   Com.  But  where 
Dig.  tit.  Pleader,  C.  82.  L  3  5;   1  Wils.  28  4.  ibore  is  a 

3.  KivoDov  V.  NoTTf.E.  E.  T.  1813.  K.  B.  1  M.  &  S  f^oo.  *  '"MJo'n 

ff  In  this  case,  the  Court  held  that  a  demurrer  for  cause  of  mi?joinder  of  brea-"®*"*  ^"®  "* 
ches  of  covenant  must  be  to  the  whole  declaration,  and  not  to  the  breach  alone.  ^^^^^^  ^^  ^^ 
which  is  misjoined.  the  whole.* 

•     8     I 

XI.   AS  TO  THE  TIME  OF  DEMURRAGE.!  A  demurrer 

1.    Rex  V.  Haddock.  H.  T.  1737.  K.  B.  Andr.  150.  m«y  he  »f 

Per  Cur.     As  to  the  time;  the  party  may  demur  at  any  time  before  judg- '®'' "°  *" 
ment,  though  a  plea  to  abatement  cannot  be  after  a  general  imparlance.  ^         , ' 

2.  AsLETT  V.  Vencina.  E.  T.  1726.  K.  B.  2  Ca.  Pr.  1482.  murrer  a*f 

The  Court  held,  in  this  case,  that  a  demurrer  after  issue  joined  amounted  tot^r  jagne 
a  dicontinuance.  joined  is  a 

discontinn 

Xri.  FORMS  OF,  «»ce. 

I.  Leave  v.  Bernard.  M.  T.  1694.  K.  B.  5Mod.  131;  S.  C.  12  id.  133.  S.  No  preciso 

P.  Shields  v.  Chthbertsov.  2  Barnard,  133.  wordajire 

*  And  if  d  plea  in  advowry  or  replication,  each  of  which  ia  actionable,  be  bad  in  part,  it  is  bad  po<^<^*" 
for  the  whole;  I  Saund.  28,   2  id.  124;   I  Silk.  312;    I  T.  R.  40;  8  id.  374;  and  in  that***  a^««™"f 
case  the  demurrer  should  lie  to  the  whole  plea  or  replication;  I  Saand.  286;  or  it  will  be  ^^'^'^ 
a  discontinuance;  Com.  Dig.^  Pleader,  Q.  3;  except  in  the   case  of  a  plea  of  set  oiT,   two 
pans  of  which  ate  connidered  as  siiitilnr  to  two  counts  in  a  declaration;  and  if  one  part  be 
good,  a  general  demurrer  to  the  whole  will  he  bad;  2  Bl.  Rep.  910. 

t  Afier  an  order  is  obtained  for  lime  to  plend,  the  party  under  such  terms  may  avail 
hi  raself  of  a  real  and  fair  demurrer,  but  not  of  one  without  good/cause;  vide  post,  tit. 
Pleading. 

t  The  aaoal  form  of  a  general  demurrer  to  a  declaration,  aA^r  stating  the  title  of  the 
coart  and  term,   and  the  names  of  the  parties,  in  the  margin,  and  the  defence  as  in  the  com- 


^  DEMURRER— Form*  o/. 

In  thifl  case,  the  Court  held,  that  a  plea  which,  though  informal,  was  in  sub- 
stance a  demurrer,  was  sood. 
And  if  ii  ia  2.  Rex  v.  Buti.er.  T.  T,  1685.  K.  B.  3  I^v.  ?90;  S.  C.  2  Vent.  344.  S.  P. 
formaU*vei         ^^^°  ^'  ^^^^^^'^^'  ^'^'  Raym.  393.  S.  P.  Cross?,  v.  Bilson.2  Ld.  Raym. 
if  it  ig  '  1023.  S.  P.  Blake  v.  Rodemead. 

meant  to  be  The  joinder  in  a  demurrer  was,  in  this  case,  objected  to,  on  the  ground  that 
and  id  in  (he  demurrer  alleged  the  insufficiency  of  the  writ  to  put  defendant  to  answer; 
enbstance  a  guj  (^e  joinder,  by  the  Attorney-General  was  quod  hoti*  et  sufficient  ad  causand^ 
B^ffood^*^  '^  Wcras  pa/en/M  prcui^  cancellaitd^  et  vacand.^     The  judges  resolved,  that  suffi- 

I     g  '  j    cient  appeared  to  put  the  matter  in  the  hands  of  the  Court. 
Though,       3-  Baldwin  v.  Church.  H.  T.  1714.  K.  B.  10  Mod,  324;  S.  C   1  Str  20. 
there^re,        In  this  case  there  was  a  demurrer  to  several  pleas.     The  plaintiff,  however, 
the  dernar  used  the  word  placUum  prmdicium  in  the  singular  number.     This  was  object* 
rer  was  to  ^d  to.     But  the  Court  said,  that  the  word  placitum  was  nomen  co/lecitrum,  and 
•everal        ^^  ^^  taken  reddendum  stfifiTU^o  sins^ulis. 

ll^idm  "*•  Cheasi.ey  v.  Barnes.  T.  T.  1808.  K.  B,  10  East,  73.  S.  P.  Shortridoe 
pradictum  V.  Lampiugh  M.  T.  1702.  K.  B.  2  Ld.  Raym.  798;  S.  C.  Salk.  219;  S. 

wa«  holden  C.  Comb.  64;  S.  C.  1  -  om.  1 16.  S.  P.  Browning  v.  Dann.  Ca.  Temp, 

good;  Hardw.  167.  S.  P.  Weddai.l  v.  Jocar.  10  Mod.  268.  S.    P.  Gibbs  v. 

Cope.  Comb.  297. 
SJ^^iT     *       '^^^  plaintiff  declared  for  a  single  act  of  trespass  in  each  count,  each  of 
rer  should    which  was  justified  by  the  defendant  in  his  several  pleas.     The  plaintifi",  in  his 
be  special,  replication,  took  issue  on  the  facts  of  such  ju!><tifirntion,  and  also  newly  assign- 
care  must    ed  several  distinct  acts  of  trespass.     The  defendant  demurred  specially,  on 
be  taken  to  (be  ground  that  each  plea  containing  a  distinct  justification  to  the  single  act  of 
disclose  the  trespass  alleged  in  the  first  count,  ^'c.  the  plaintiff  had,  by  his  replications  and 
of  demur     "^^  assignments,  attempted  to  put  in  issue  several  distinct  acts  of  trespass, 
rer.^  The  Court  thought  that  such  demurrer  could  not  be  impeached.     See  Com. 

Dig.  Pleader,  2.  9;  Rob.  232;  1  Salk.  219;  1  Saund.  160.  n.  1.  337  n.  3. 
In  K.  B.,  

the  defend  XIII.    AS  TO  WITHDRAWING  A  DEMURRER. 

ant  cannot   ,^  ^^j^D  v.  Nedham.  M  T.  1763.  K.  B  1  Wils.  29;  S.  P.  Anon.  K.  B.  5 

wrjeage  ^-^d.  18;  S.  C.  R.  T.  5  ^  6  G.  2.  (b.)  K.  B. 

nenl  do  There  is  a  n')te  in  the  margin  to  this  case,  stating  that  a  defendant  cannot 

mnrrer;       waive  a  general  demurrer,  though  he  may  a  special  one.     See  Rich.  Pr.  K. 

B.  255;  Cro.  Car.  513. 
Bot  a  »pe  2.   Anon.  M.  T.  1695.  K.  B.  2  Salk    515. 

cial  ono  p^^  Cui\     Before  joinder  in  demurrer  the  defendant  may  waive  his  special 

waived  af    pl^^v  <ind  plead  the  general  issue.     But  if  there  be  a  rule  to  plead,  and  the  de- 

ter  the  book  lYiencement  of  a  plea;  see  1  Chit.  PI.  467*  Hlleges  that  the  declaration,   and  the  matters 
IB  made  up,  therein  contained  and  as  therein  staled,  are  not  sufficient  in  law  to  enable  the   plaintiff  to 
unle<*s  the     Hupport  his  action;  and  concludes  with  a  verification  and  an  a  ppiopriate  prayer  of  judgment 
defendant     though  n  verification  U  unnecessary;  see  Co.  Lit.  716;  1  Leon.  24;  or  if  ihe  demurrer  be  to 
has  been      q  particular  count  or  breach,  it  is  qualified  accordingly.     A  general  demurrer  to  a  plea  in 
previoiuly    abntement  states,  thdt  it  is  not  sufficient  to  quash  the  bill  or  writ,  and  pni^H  judpmnnt  that 
the  defendant  may  answer  over  or  further  to  the  declaration.     To  a  pleu  in  bar;   the  de- 
murrer is  quia  placitum^  etc.  materiaque  in  eodem  contenta  minus  svffineng  in  le^e 
existety  etc.  unde  prodefeetu  aufficientia  filactti^  etc  ,  petit  judicium    etc.,  either  fur 
damages,  or  debt  and  damages;  &o  ,  according  to  the  nature  of  the  actioji;  iiee  Co.  Lit.  7^. 
h.     If  the  demurrer  be  to  a  replication,  rejoinder,  &c.,  af\er  st.iting  that  the  same  and  the 
matters  therein  contained  are  not  sufficient  in  l.nw,  it  concludes  with  a  prayer  of  judgment, 
either  against  or  for  the  plaintiff,  according  to  the  nilnation  of  the  party  demurring;   see  1 
Chit.  PI.  579. 

*  And  af\er  the  passing  of  the  statute  of  Rlizi^ieth,  a  rule  was  made  **  that  upon  demur- 
rers the  causes  shall  be  speciallv  a^isigned,  and  not  involved  with  general  unapplied  expres- 
sions of*  double,*  *  neg:itive  piegnnnt,'  *  uncLMiniiiiy,"  '  wanting  form,*  and  the  like^  hot 
shall  show  specirill\  wherein,  in  order  that  the  other  party  may,  as  the  cause  shall  require, 
either  join  in  demurrer,  or  amend,  or  disrontiouo  his  action.'*  If  the  pliintiff  dcaiur  to  a 
ploa  in  abatement,  as  if  it  hid  been  i  plei  in  bar,  it  will  be  a  discontinuance;  nnda  demor^- 
rer  to  such  plea  should  conclude  with  praying  judgment,  that  the  writ  or  bill  may  be  ad- 
judged good,  and  that  the  defendant  m-Ay  answer  furlliOi  or  over  thereto;  see  2  Saund.  119 
n;  1  Saund.  285.  n.;  5  Hob.  56;  1  Chit.  PI.  58). 


DEMURRER.—  mUidrawinn 


& 


fendant  pleads  a  special  plea,  and  the  plaintiff  demurs,  the  defendant  shall  not  ^oled  and 
then  waive  and  plead  the  general  issue.  f-^A^^u  *•**  S 

3.  Sherlock  v.  Tkmfler.  M.  T.  17.%.  C,  P.  Barnes,  3-17;  S.  C.  Ca.  Prac.    r^*jj  'V 

C.  P.  135.  S.  P.  LkTTLEHAr.Rs  V.  BosAvauETT.  "2  Barnard.  134.  inC  P  the 

Defendant  had  demurred  generally,  and  now  moved  for  leave  to  withdraw  defendant 
the  demurrer  and  plead  the  general  issue.     It  was  objected  bj  plaiiitiff,  that  by  has  been  al 
this  means  he  had  been  delayed  f>f  a  trial  at  last  assizes;  hut  it  appearing  that  iowed,  nn 
the  parties  had  been  before  a  judge,  and  that  defendant  had  <»ffered  to  withdraw  ***'  circum 
his  demurrer  and  plead  the  general  issue  time  enough  for  plaintiff  to  have  tried  **uj^jf  **  '^ 
his  cause  at  last  assizes,  the  motion  was  granted.  a  general  de 

4.  Hunt  v.  Puckmore.  E  T    1736.  C.  P.  Barnes,  155;  S.  C.  Ca.  Prac.  C.  morrer; 

P.   141. 
Plaintiff  declared  against  defendant  as  heir,  in  debt,  on  the  ancestor's  bond ;  ^"^»  ^°  6^ 
defendant  pleaded  riens  per  de»<enf.     Plaintiff  replied  assets.     Defendant  de-  ?"'**•  *^*. 
murred  to  the  replication,  and  plaintiff  joined  in  demurrer,  and  the  cause  was  ^^^  pel^it 
set  down  to  be  argued.     A  motion  was  made  for  leave  to  withdraw  the  demur- a  demurrer 
rcr,  and  rejoin  issuably  on  payment  of  costs,  and  a  rule  to  show  cause  was  ob-  to  be  with 
taned.     Plaintiff,  on  showing  caujie,  insisted  that  by  the  demurrer  he  had  ^'^''^^."f 
been  delayed  an  assizes,  and  defendant  now  come  too  late  to  withdraw  hisj®'"*"*^ 
demurrer,  unless  he  would   give  jud«;ment  for  plaintiff's  security.     Counsel  iJJJJ   **** 
urged  a  difRdence  of  his  own  opinion  as  to  the  validity  of  the  pleadings,  and 
was  fearful  to  venture  the  argument,  because,  if  judgment  had  passed  against 
his  client  on  demurrer,  the  debt  must  he  paid  out  of  the  defendant's  own  goods; 
if  on  verdict,  out  of  assets.     The  Court  made  the  rule  absolute. 

XIV.  JOINDEPcS  IN.t 
If.the  plaintiff  or  the  defendant  join  in  demurrer,  the  joinder  concisely  con- 
tradicts the  dcmurrcr.J 


XV.  AS  TO  SIGMXG  A\D  DELIVERING. 
AH  demurrers,  v/hether  general  or  special,  must  be  signed  by  counsel  in  the 
King's  Bench;  Per  Cw\  T.  21  G.  3.  K.  B.;  or  a  sorjeant  in  the  Common 
Pleas;  Douglas  v.  Child,  E  rX3  G.  3.  C.  P.:  Allan  v.  Hall,  C.  P.  346,  347. 
S.  P. ;  and,  in  the  King's  Bench,  general  demurrers  to  the  declaration  must 
be  deiivcreii;  1  Chit.  Kep.  ..M2;  2  Chit.  Rep.  C95;  on  four-penny  stamped 
paper-,  35  Geo.  3.  c.  184  Sched.  Part  II.  cl  III  ;  to  the  plaiiii'H's  attorney; 
but  special  demurrers,  or  general  demurrtsrs  aAei  special  pleas,  must  be  filed 

*  And  whether  he  be  roled  or  not,  thn  defendant  cannot  waive  a  special  demarrer,  btrt 
in  order  to  plead  the  general  isiiDe;  2  Tidd^e  Pr   8th  edit.  p.  727. 

't  In  ihc  K.  B.,  if  the  plaintiff  demur,  he  mny  at  once  add  the  joinder  in  deinnrrer,  and 
pi-ocicd  lo  mnke  up  the  demarrer-hook;  ifthe  defondMnt,  however,  demnr,  and  tho  plain- 
tiff will  not  join  in  demarrer,  the  dcfendnnt*«*  attorney  may  gel  a  rule  lo  join  in  demurrer 
from  the  nianter,  on  the  back  of  the  demuirer;  take  it  to  the  clerk  of  the  rules,  who  will 
enter  it,  and  will  mark  on  the  back  of  the  deinnrrpr  •••ntered;"  and  pay  him  Gd.x  then 
serve  a  copy  of  it  on  the  plBinliff's  att  rnoy  or  p|;ent.  This  rule  expires  in  four  days,  ex- 
clotfive,  after  service;  and  if  a  joinder  be  not  de]i\erod  or  filed  within  that  lime,  the  defend 
ant  may  sign  judgment  of  non  proa;  or  if  the  defendant  wi^ih  the  demurrer  to  be  argued, 
he  may  m^ike  up  the  demurrer-hook,  adding  tho  joincl*^r,  and  deliver  it  to  the  pliintifT's  at- 
torney, with  a  rule  to  enter  the  issuM:  a  Archihold's  Pr.  K.  B.  2d  edit,  p  6.  \n  the  C.  T*. 
a  rule  to  join  m  demurrer  is  given  with  I'.ip  spfojid.-iri*?^.  in  like  manner  as  to  the  rule  lo 
pl<>ad;and  a  ]oind»;r  in  demurrer  should  be  demanded  before  jadgmont,  and  in  that  coprl  a 
joinder  in  deiuuner  mu-^t  have  a  serjeant^s  hand;  2  Tidd*s  Pr.  752.  ^th  criit. 

t  By  slilin*  that  tho  declarnt'>oi  (oi  piei,  Uc.)  and  »hp  fn.Tltcr  therein  contained  in  man 
nor  ind  furtn  as  stited  ^iro  sufHcient  in  law  to  bar  the  action,  if  the  dcmi»rrer  heio  a  decla- 
ration; or  to  quash  the  bill  or  writ,  if  in  nhatemf^fii;  or  to  preclude  the  plaintiff  fiom  main- 
taining his  action,  if  to  a  plea  in  bar;  and  u>«ually  offers  to  vrrifj  the  declaratron  or  plea, 
and  conclud'js  with  a  prayer  of  judgment,  though  tf-e  latter  ^eems  unnccessnr)  ;  see  Co.  Lit. 
71  b;  2  Wils.  74.  A  joinder  to  a  replication  to  n  p!ea  in  nhdtt'ment  should  not  conclude 
with  p  :iying  judgment  for  debt  and  damages;  for  to  conclude  in  chiff  in  such  case  would 
b«  A  di'icontinudnce,  and  the  plainlirt' should  pray  judgment  ihat  the  defet;dant  may  answer 
over;  see  2  Snnnd.  2»0.  q.  But  if  the  defendant  has  demurred  lo  a  decln ration,  and  con- 
cloded  hi^t  demurrer  as  in  abatement,  ihe  plainiitr  may  join  in  hrr,  and  shall  have  judgment 
accordingly;  sec  S  Leon,  228;  I  <^hil.  PI.  580. 


8  DEMURRER— Effect  of. 

I  n  I  in  the  office  of  the  clerk  of  the  papers,  who  makes  copies  of  them.  In  the 
Common  Pleas,  all  demurrers,  whether  general  or  special,  may  either  he  filed 
in  the  prothonotaries  office,  or  delivered  to  the  opposite  attorney,  Imp.  C.  P. 

347;  Tidd's  Prac.  752.  8th  edit. 

— — ■ — 

XVI.  AS  TO  AMENDMENTS  AFTER  A  DEMURRER. 

The  court    GoDOLPHiN  V.  TuDOR.  M.  T.  1705.  K  B.  6  Mod.  38. 234;  S,  C.  2  Salk.  468  y 

Tmend'''''  S.  C.  3  id   251. 

ments.opnn     -^  demurrer  was  joined  in  Easter  Term.     All  continued  in  paper.     A  mo- 
payment  of  ^i^"  ^^ns  now  made  to  change  the  plea,  and  plead  a  matter  issuable.     The 
costs,  afler  Court  granted  the  motion  on  the  terms  praved. 
demurrer  — _-^— 

joined.  XVII.   AS  TO  THE  EFFECT  OF  A  DEMURRER. 

plendtngT    ^-  ^^^  ^-  "^^^^  BisHop  OF  Armagh.   T,  T     17;i9.  K.  B.  2  Stra  842;  S.  P. 
are io  paper  Philmbrowv  v.  Ryland.  8  Mod.  354.  S.  P.  Hex  v.  Knollys.   1  Lord 

Raym.  18.  S.  P.  Copf^et  v  Delancet.  2  Ld.  Raym.  1066. 
Pcv  Cur.  We  allow  that  a  demurrer  is  an  admission  that  the  facts  alleged 
A  demurrer  are  true,  and  that,  in  such  a  case,  the  only  question  for  the  Court  is,  whether, 
admits  ali  assuming  such  facts  to  be  true,  they  sustain  the  case  of  the  party  by  whom  they 
such  mat  a^e  alleged.  Cut  it  must  be  rehiembered,  that  the  rule  is  laid  down  with  this 
lers.of  fact  qualification,  that  the  matter  of  fact  be  sufficiently  pleaded;  wherever 
cieotly  plea  therefore,  as  in  the  case  before  us,  it  is  not  pleaded  in  a  formal  and  sufficient 
dcd.*  manner,  a  demurrer  is  no  admission  of  the  fact.     See  Co.  Lit  72.  a.;  5  Co. 

69;  Dy.  21;  5  H.  7.  1;  Doct.  PI.  116;  Hob.dl;  Plowd.  13.  b.;  85,  a. 

*  Bnt  this  is  to  be  onderstood  aa  subject  to  the  alterations  that  have  been  introduced  in« 
to  the  law  of  demurrer  by   the  statutes  mentioned  ante  p.  5.  n.,  nnd  therefore,  if  the  de. 
inurrer  be  general  instead  of  special,  it  amounts,  it  is  said  to  a  confession,  though  the  mat- 
ter be  informally  pleaded:  I  bannd.  337.  b.  n.  (8);  and  therefore,  if  a  man  plead  a  demand 
of  u  rent,^nd  that  he  was  there  before  sunset,  and  cotinued  thereuntil  sunset,  and  that  no 
one  was  there  on  the  oihor  part,  to  which  there  is  a  domurrpr,  the  whole  fact  alleged  is 
thereby  confessed,  and  the  only  thing  that  remains  to  be  determined  h  whether  it  be  a  good 
demand;  Plowd    172.     So,  in  asjitze.  if  the  defendant  do  not  traverse  seisin  and   disseisin, 
bnt  plead  a  recovery  in  bar,  and  the  plaintiff  confess  and  avoid  the  recovery  by  his  replica> 
tion,  to  which  the  defendant  demurs,  this  is  a  confession   of  the  seisin  and  disseisin;  R.  2 
Roll.  22.     So,  in  assumpsit,  stating  a  grant  of  1000  trees  to  be  cut  down  in  three  ynn, 
and  that,  having  cut  down  800,  the  defendant  promised  to  allow  him   to  eut  down  the  re- 
maining 200.  if  he  would  not  cut  them  down  then,  to  which  the  defendant  pleaded  shat  he 
bad  cut  down  the  1000  trees  before  the  promise,   and  plaintiff  demurs;  the  demurret  is  a 
confession  that  he  had  cut  down  the  1000  trees  before  the  promise;  R,  Yelv.  196.     So  in 
covenant,  if  the  defendant  plead  covenants  performed,  and  the  plaintiff  reply,  assigning  a 
breach,  to  which  the  defonddnt  demurs;  the  defendant  by  his  demurrer  confesses  the  breach, 
and  contradicts  his  own  plea;  R.  Cro.  Fliiz.  829.     fn  debt  on  a  bond  conditioned  to  pay  if 
A.  died  without  issue  living,  the  defendant  pleads  that  A.  died,  having  issue  living,  apud 
B.,  and  the  pi  lintiff' demurs  for  want  of  a  good  venue;  tRe  demurrer  admits  that  A   had  iu- 
■ao  living  at  the  time  of  his  death;  R.  Dy.  13.  a.     So,  in  debt  on  bond,  conditioned  to  pay 
within  20  days  after  the  return  of  a  ship,  or  at  the  end  of   8  months,  and  ihiit  he  paid  witti- 
in  20  days  after;  and  the  plaintiflTrnpljes.  travi;r:>ing  the  payments,  to  which  the  defendant 
demur;);  the  demurrer  admits  the  breach,  and   it   was  therefore  holden   that  the  plaintiff 
should  recover;  R,  6  >fod    349;  Conu  Dig.  Pleader,  Q.  5.     So,  in  the  waste,  if  the  defen- 
dant demur  to  the  declaration,  and  if  it  be  determined  ngainst  him,  a  writ  of  inquiry  shall 
issue  not  to  inquire  of  the  w.-iste,  for  that  \a  confessed  by  the  demurrer,   but  to  inquire  of 
damages  only;  34  Hen.  6.  5.    So,  where  in. an  action  f  r  ciiminal  conversation,  the  defend- 
ant pleaded  not  guilty  within  nix  years;  and  the  plaintiff  joined  issue  on  the  first  plea,  and 
demurred  to  the  second;  and  there  was  verdict  for  the  plaintifl' intbe  issue,  but  the  demur- 
rer was  deiormincd    in   favonr  of  the   dcfi^ndant;  it  was  holden  that  the  defendant  Hhould 
have  judj^ment  on  the  demurrer,  and  that  the  plaintitr  should  not  have  judgment  for  his  da- 
mages, because  by  deniuning  to  the  plea  of  the  statute  of  liiikitations,  he  acknowledged  that 
the  action  had  not  been  commenced  within  the  six  years;  2  Wils.  85;  and  see  Dy.  226. 
But  if  a  count,  plea,  or  replication,  &c.  be  bad,  a  demurrer  thereto  is  no  confession   of  tho 
matter  alleged;  R.   2  Roll.  22;  1  Leon.  80.     And,  therefore,   if  a  plea  in  quare  impedit 
show  a  title  in  tba  King,  and  the  plaintiff  demur;  if  the  plea   be  bad,  tho  dcmurrar  is  no 
confession  of  the  King^s  title;  R.  2  Rol.  22;  R.  Ilob.  I(i4.     If  a  replevin  suppose  a  taking 
in  a  place  in  A.,  and  the  advowry  be  for  rent  in  B.,  and  the  plaintiff  say  that  B.  is  within 
A.,  a  detnurrer  thereon  is  not  a  confession  of  matter,  which  is  repugnant  and  impossible, 
and  the  ground  of  the  demurrer;  R.  1  Sid.  10.     So,  a  thing  not  material  or  traversable,  is 


DEMURRER,- Effed  of,  9 

2.  Axon.    H.  T.   1763.    C.  P.  2  Wils.    150.  S  P.  Batesv.  Cort.  M.  T.     |    12  J 

1824.  K.  B.  2  B.  &  C.  474.  A  demurrer 

Debt  on  bond,  witb  condition  for  the  payment  of  a  certain  sum  of  money  on  ^y  ®'*^®' 
a  certain  day;  thedefendant  pleaded  payment  before  the  day;  p'aintiff  replied  Jj'J|^^jj^**r 
that  the  defendant  did  not  pay  before  the  day,  el  de  hoc  pomt  se  super  patriam;  feet  of  lay  • 
defendant  demurred  and  plaintifi*  joined  in  demurrer      It  was  for  the  plaintiff  ing  open  to 
admitted  that  the  plea  at  first  was  bad,  but  it  was  insisted  that  the  plaintiif  bad  ^1>«  court, 
made  it  good  by  replying  and  tendering  issue  upon  it;  or  that,  if  the  issue  was  °°*  ^°*y 
immaterial,  there  ought  to  be  a  repleader.     It  was,  however,  urged  that  this^jl    '"    J 
was  a  case  where  defendant  had  not  joined  issue  to  the  country,  but  had  put  in^'demar 
h'unself  upon  the  judgment  of  the  Court,  and  though  the  replication  was  bad,  ^9  to,  bm 
yet  whenever  the  case  is  upi^n  a  demurrer,  the  Court  looks  for  the  first  fault,  the  entire 
which  is  in  the  plea  here;  and,  therefore,  judgment  ought  to  be  for  the  plain- r«cprd  for 
tiff;   and  of  that  opinion  was  the  Court,  and  gave  judgment  for  plaintiff.  their  jndg 

3.  Bellasyse  v.    Hester.    T.  T.     1696,  Ca.    Prac.   C.   P.    1689.    S.  P.  ^*^\",P/"' 

RoDTu  V,  Weddell.  ibid.  1667.  S.  P    Hastrop  v.  Hastings.   1  Salk.  0,atter  of 
212,  S.  P,  Rich  v.  Pilkingtov.  Carth.  17tf.  law.* 

The  piaintif  demurred  to  a  plea  in  abatement.     The  Court  decided  against  ,^^  ^^ 
the  plea,  and   gave  judgment  of  respondeat  ouster,  although   a  defect  in  the  e^r '  hn 
declaration  was  urged  as  fatal.  rofereiiee  to 

4.  Marsh  v.  Bultbel.  H.  T.   1822.    K.  B.  5  B.  4r  A.  607.  pleas  in  bar 

On  a  covenant  to  perform  an  award,  and  not  to  prevent  the  arbitrators  from  on|7t. 
making  an  award,  the  piaintiffdeclared  in  covenant,  and  assigned  as  a  breacti«  It  ie  olso  a 
that  the  defendant  would  not  pay  the  sum  awarded;  and  the  defendant  plead*  J''**'^^*^ 
ed,  that,  before  the  award  made,  he  revoked  by  deed  the  authority  of  the  ar- 1^|  ,^|^ 
bitrators;  to  which  the  plaintiff  demurred.     The  court  held  the  plea  good,  as  that  tbongh 
'  being  a  sufficient  answer  to  the  breach  alleged,  and  therefore  gave  judgment  on  the  re 
for  the  defendant,  altbough  they  also  were  of  opinion,  that  the  matter  stated  in  eord  the 
the  plea  would  have  entitled  the  plaintiff  to  maintain  his  action,   if  he  had  al-'^''^  "**y 
lodged  bv  way  of  breach,  that  the  defendant  prevented  the  arbitrators  f«*^'*^iJ^[htho 
making  their  award.  '  plainiiff.tbo 

coort  will  not  adjadge  ia  faveorof  sneh  right,  anleas  the  piiiintiflf  have  himiolf  pot  bis  ac- 
tion on  that  gronod.  ^,i^  ll^^l  -^^ 
5.  Humphreys  V.  Bethily.  T.  T.   1689    C.  P.    2  Vent.    198.  and   M.  T.  examiDing 

ibid.  '22S.  the  whole 

In  this  case  the  declaration  was  open  to  an  objection  of  form,  such  as  should  ncord  to  ad 
have  been  brought  forward  by  special  demurrer — the  plea  bad  in  substance;  JJ!^X®  ^^^ 
and  the  defendant  demurred  to  the  replication.     The  Court  gave  judgment  for  Ji^^^i 
the  plaintiff,  in  respect  of  the  insufficiency  of  the  plea,  without  regard  to  the  iS^t,  the 
formal  defect  iii  the  declaration.  court  will 

._- — only  conii 

XVIII.  AS  TO  THE  EFFECT  OF  PLEADING  OVER  ^f'  <»»• 

I.  Glasscock  V.  Morgan.  E.  T.   1663.   1  Sid.  18.  S.  P.  Fowle  v*  Welsh.    L    ^.^    I 
M.  T.   1822.  K.  B.  1  B.  *C,  29.  S.  P.  Fletcher  v.  Pooson.  T.  T.jy*";"?** 
1824.  K.  B.  Sid.  192.  rtince. 

This  was  an  action  of  trespass  for  taking  a  hook,  where  the  plaintiff  omitted  „        . 


not  confessed  or  admitted  by  a  demnrrer,  when  it  is  not  traversed;  R.  2  Salk.  561;  Com.  aided  by 
Dig.  Pleader,  a.  6;  Archiboid's  PI.  318.  pieediag 

*  If  the  plea  be  bad,  and  ihe  replication  bad  also,  and  the  defendant  demor,  the  plain- over.t 
tiflTsball  have  judgment;  I  Str.  302.  817;  4  Co.  84.  a;  Cro  Eiiz.  81:;;  8  Lev.  244.  R.;  1 
Rol.  406;  R.  2  Balst.  288;  R.  H  Co.    120.   133.  b;  R.  9  Co.  110.  b.;  R.  Popb.  209;  and 
see  Com.  Dig.  Pleader,  M.  2;  anless,  indeed,  the  replication  shows  that  he  had  no  cause  of 
action.  R.  2  Cro.  133;  R.  3  Co.  52.  b.;  R.  8  Co.  133.  b.  120.  b;  R.  Lutw.  609;  R.  Hob. 
14.  128;  Poph.  41.  2;  see  Com-  Dig.  Pleader,  3. 

t  In  iho  ca.se  of  Fonis  v.  William^,  C;i.  Prac.  C.  P.  1301.  a  quopro  is  addod,  whether  a 
distinct  ton  would  not  exist  where  the  nature  of  the  plea  is  Kuch,  ibnt  it  might  be  pleaded 
in  bur? 

t  A  pnrty,  tli'ni^h  he  In-  p!<^'ir1c.'l  "vcr  without  dcnn.irrinjj,  mnv,  however,  frequcntlv  avail 

VOL.  VTIl.  ^  2 


»  DEiMUlUlE  R.  -^Effect  of  not  dhiurring. 

arres^of  judgment,  held  that,  as  the  plea  itself  showed  that  the  hook  was  id 
the  posse<jsion  of  the  piaintiif,  the  objection,  which  would  otherwise  have  been 
fatal,  was  cured. 

2.  An'on.  T.  T.   1700.  K.  B.  2  Salk.  619. 
And  all  de       Pe^  Holt,  C.J.     If  a  man  pleads  over  he  shall  never  take  advantage  of 
fecu  m        ^^y  g|jp  jjj  ^j^g  pleading  of  the  other  side  which  he  could  not  take  advantage  of 
aided  b?     "P^"  a  general  demurrer.     See  Com.   Dig.  Pleader,  C.  &6;  E.  37;  Co.  Lit. 
pleading      303;  b.;  Prac.  Rep.  351. 

over.  3.  Spieres  v.  Parker.  H,  T.   1786.  K.  B.   1  T.  R     141.  S.  P.  Weston  v. 

Mason.  T.  T.   1764.  K.  B.  3  Burr  17!26.  S.  P.  Johnstone  v  Suttcw. 
M.  T.      1786.  Exch.  Cham.   1  T.  R.  546.    S.  P.  Nerot  v.  Wallace. 
H.  T.   1789.  K.  B.  3  ibid.  17.  S.  P.  Jackson  v.  Pesked,  H.T.  1813. 
K.  B.   1  M.  &  S.  234.  S  P.  CAwrBErx  v.  Lewis.  H.  T.    1820.  K.  B. 
3  B  &  A.  392;  S.  C.  3  Moore,  35.     S.  P.  Keyworth  v.  Hill.  T.  T. 
1820;  ibid.  685.    S.  P.  Pippet  v.  Hearn.  E.  T.   1822.  K.  B.  5  B.  fc 
A.  634.  S.  P.  Lord  Huntingtower  v  Gardiner.  H.  T,  1823.  K.  B. 
1  B.  &  C.  297. 
So  fanlta  ir     Per  Cur.     After  verdict  nothing  is  to  be  presumed  excepting  what  isex- 
the  pleading  pressly  stated  in  the  declaration^  or  what  is  necessarily  implied  from  those  facts^ 
are  in  some  which  are  stated.     Thus,  if  a  feoffment  he  pleaded  with<  ut  livery,  a  livery  is 
eases  aided  always  implied;  because  it  makes  a  necessary  part  of  ateoftment.     So,  if  the 
dicr*  ^"^      grant  of  a  reversion,  a  rent-charge,  an  advowson,  or  any  other  hereditament 
'  which  lies  in  gi'vnl,  and  can  only  be  conveyed  by  deed  be  pleaded,  such  grant 

ought  to  have  been  alleged  to  have  been  made^  deed;  and  if  not  so  alleged, 
it  will  be  ground  of  demurrer;  but  if  the  opposite  party,  instead  of  demurring, 
pleads  over,  and  issue  be  taken  upon  the  grant,  and  the  jury  find  that  the 
grant  was  made,  the  verdict  aids  or  causes  the  imperfection  in  the  pleading'^ 
r   15  1    *°^  *^  cannot  be  objected  in  arrest  of  judgment,  or  by  writ  ol  error. 
But  it  is  on ^"  Jackson  v.  Pesked.    H,  T.   1813.   K.  B   I   M.  &  S.  234.  S.  P.  Nerot 
\y  where  a  V.  Wallace.  H.  T.   1789.  K.  B.   3  T.  R.  25.  S.  P.  Westox  v.  Nea- 

lairandrea  son.  T.  T.    J 764.  K.  B.  3  Burr.  1725. 

-sonable  in       The  plaintiff  brought  an  action  of  trespass  on  the  case,  as  being  entitled  to 
tendment     jjj^  reversion  of  a  certain  yard  and  wall,  to  which  the  declaration  stated  a  cer- 

can  DO 

made,  that  liioiself  of  an   insufficiency  in  the  pleading   of  his  udvcr.«iary,  either  by  motion  in  arrest  of 
a  verdict      Judgment,  or  motion  for  judgment  non  obstanto  veredicto,  or  writ  of  error,  according  to-the 
will  ha?e     circumstancea  of  the  case.     And  it  has  been  also  scon  (supra,  p.  12.  n.)  tliat  upon  a  demur- 
that  effect.!  ^^^  arising  at  any  subsequent  stage  of  the  pleadings  the  Court  will  tulce  into  consideration 
the  sufficiency  in  law  of  matters  to  which  an  answer  in  fact  had  been  given. 

"^  The  extent  and  principle  of  this  rule  of  aider  by  verdict,  is  thus  explained  in  a  modem 
decision  of  the  Court  of  Km^*s  Bench. — where  a  matter  is  so  essentially  necessary  to  bo 
proved  that,  had  it  not  been  given  in  evidence,  the  jury  could  not  have  given  such  a  verdict, 
there  a  want  of  stating  that  matter  in  exprep j  terms  m  a  declaration,  provided  it  contains 
terms  sufficiently  general  to  comprehend  it  in  fail  and  reasonable  iotenomcnt,  wiU  be  cured 
by  a  verdict;  and  where  apcneral  allegation  must,  in  fair  construction,  so  far  require  to  be 
restricted  that  no  judge  and  no  jury  could  have  properly  treated  it  in  an  unrestrained  Fense, 
it  may  reasonably  be  presumed,  ai\er  verdict,  that  it  was  so  restrained  at  the  trial;  Jackt^on  v. 
Pesked,  1  M.  &  S.  234.  In  entire  accordance  with  this,  are  the  observations  of  Mr.  Ser- 
jeant Williams.  *'  Where  thc.e  is  any  defect,  imperfection,  or  omission  in  any  pleading, 
whether  in  substance  or  form,  which  would  have  been  a  fatal  objection  upon  demurrer,  yet  if 
the  issue  joined  be  such  as  necessarily  required,  on  the  trial,  proof  oi  the  facts  so  defee- 
lively  or  imperfectly  stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  that  ci- 
ther the  judge  would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the  verdict,  such 
defect,  imperfection,  or  omission,  is  cured  by  the  verdict;"  1  Saund.  21:8.  n.  (1);  Ste- 
phen's PI.  180. 

f  Lastly,  it  is  to  he  observed  that,  at  certain  stages  of  the  cause,  all  objections  of  form 
are  cured  by  the  different  statutes  of  jeofails  and  r.mondmentF;  the  cumulative  effect  of 
which  is  to  provide  that  neither  afler  the  verdict,  nor  judgment  by  confession,  nil  dicit,  or 
non  sum  informatus,  can  the  judgment  be  arrested  or  reversed  by  any  objection  of  that  kinff. 
Thus,  in  an  action  of  trespass,  where;he  plaintiff  omits  to  allege  in  his  declaration  on  what 
certain  day  the  trespass  was  committed,  which  is  a  ground  of  demurrer,  and  the  defendant, 
instead  of  demurring,  plotids  over  to  issue,  and  there  is  a  verdict  against  him.  the  fnuli  is 
cured  by  statutes  of  jeofliils,  (3  Bl.  Com.  3K)4;  1  ^nund.  *2*i8.  c.  n.  (1);  where  Mr.  Sar- 
geant  Williams  corrects  a  mistake  in  the  pas>$Dgeof  Bla.  Com.)  if  not  also  by  the  mere  eP> 
feet  of  pleading  over;  Siephrns' PI.  1??. 
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tain  injury  to  have  been  committed;  but  omitted  to  allege  that  the  reversion 
was,  in  fact,  prejudiced,  or  (o  show  any  grievance  which,  in  its  nature,  would 
necessarilj  prejudice  the  reversion;  the  Court  arrested  the  judgoient,  after  a 
verdict  had  been  given  in  favour  of  the  plaintiff,  and  held  the  fault  to  be  one 
.which  the  verdict  could  not  cure. 


XIX.  ARGUMENT  ON. 

(A)  At  uhat  time. 

BuRPETT  V.  Coleman.   M.  T,  1810.  K.  B.   J3  Ea8t,C7. 

The  plaintiff  brought  three  actions  of  trespass  against  three  several  defend- Where 

<«nts,  for  different  parts  whirJi  they  took  in  the  same  transaction:  one,  against  ^^ree  ac 

the  Speaker  of  the  House  of  Commons,  wh  >  justified  under  a  warrant  he  had  !|^""  7'^^^ 

^issued  by  order  of  the  Heu<«e,  for  arresting  and  committing  to  the  Tower  the  -ifn  '  ih* 

plaintiff,  o  member  of  the  House,  for  a  breach   of  privilege,   in  publishing   a  several  de 

libel  upon  the  House;  to  which  plea  the  plaintiff  demurred;  another  agamst  fendanta 

•the  Sergeant  at  Arms,   who  pU^aded  not  gulHy,   and  also  justified  under  the  for  different 

authority  of  the  Speaker's   warrant;  to  which  the  plalntiT  replied  an  excess P^^' ^''^J 

in  the  manner  of  executing  the  warrant,  by  a  military  force,  and  with  improp- : 'fu     *" 

J  •  I     ^  u    u-  •  •     J  *    *u  «  'jinloeaame 

«r  and  unnecessary  vtoJence;  on  which  issue  was  jomed  to  toe  country;  and    i    |»j    i 

the  thirdy  figainst  the  Constable  of  the  Tower,  who  received  and  retained  the  tranaactiona 
plaintiflT  q^  a  prisoner,  and  who  also  ju^^titicd  under  a  warrant  from  the  Speak- in  one  of 
-er  for  that  purpose;  on  which  issue  was  also  taken  to  the  country,  on  several  whieh  iarae 
facts  stated  in  such  justifi<:at ion,   and  notice  uf  t'ial  wa^  given  by  the  plaintiff  ^**  J<^'"<<1 
.in the  two  ia^t  causes,   which  stood   for  trial   at  bar  on  a  day   fixed;  but  the  °"  *  ^*"?'*' 
plaintiff,  though  still  within  the  time  allowed  by  the  gcnerul  rules  and  practice  gj^^  ""  j-J^i 
ef  the  C  )urt,  had  not  set  down  his  demurrer  in  the  first  cause  for  argument,  on  the  other 
The  Court,  on  the  motion  of  the  Attorney-General  on  behalf  of  the  Sergeant  two,  the 
•at  Anns  and  Constable  of  the  Tower,  postponed  the  trial  of  the  issues  in  these  coart  on  ap 
causes,  until  aflerthe  argument  of  the  demurrer  against  the  Speaker;  because  Rljjj'^f"  ?S 
4he  right,  just,  and  distinct  consideration  of  the  question  which  arose  on  the  ^^^  order  d 
issues  of  fact,  aad  the  true  measure  of  damages  in  the  causes  agamst  the  the '^^Qm^ 
Sergeant  at  Arras  and  the  Constable  of  the  Tower  depended,  in  a  great  mea-  rer  to  be  ar 
sure,  upon  the  decision  of  the  issue  in  law  joined  in  the  other  action  against  gned  fint.* 
4he  Speaker;  and  though  the  same  question  of  law  might  ultimately  be  raised  ^''^^  P^'iB* 
on  motion  in  the  two  former  actions,  yet  it  could  not  be  considered  so  conve-^^.    ^  l"  . 
niently  to  the  Court,  to  whom  the  decision  of  such  question  belonged,  or  so  ^^  ^^^ 
advantageously  to  the  party  who  should  prove  to  he  in  the  right,  as  upon  the  foandation 
demurrer,  which  presented  the  question  of  law  distinct  from  the  question  of  of  the  plain 
ifact  tiff 'a  right 

(B)  In  the  king's  bench.  l^  .l""?f** 

^     ''     ,  .     ^       ...  m  the  other 

la/.    Concilmm.  iwoactioaa. 

(a)  Jnoiwnfor, 
Tlie  eoncUktm^  dies  conciliiy  a  day  to  hear  the  counsel  of  both  parties,  was 

*  Formerly  (here  had  been  a  great  diversiiy  of  opinion  upon  the  question,  when  there 
-iwere  several  iasues  in  law  and  in  fact,  which  of  tfaem  should  bo  first  fried  or  determined;  aee 
Co.  Lit.  72-  a.;  Gilb.  C.  P.  57.  But  now,  where  there  are  several  issues  inlaw  and  io  fact, 
it  i^  optional  with  the  plaintiff  which  he  will  have  determined  first;  see  2  T.  R.  394;  2 
Snund.  oiK).  (n.  3.).  In  practice,  however,  it  is  usual  and  advisable,  when  there  arc  sever- 
al issues  in  law  and  in  fact,  and  the  course  of  the  proceeding  rests  with  the  parties  to  deter- 
mine  the  issue  in  law  first,  for  the  followini*  reasons:  first,  that  the  determination  of  an  ie- 
soe  in  lajHr  is  generally  more  expeditious  and  les^  expensive  than  the  trial  of  an  issue  in  fact: 
secondly,  that  if  the  issue  in  law  go  to  tlie  whola  cause  of  action,  and  he  determined  against 
the  plaintiff,  it  is  conclusive,  and  there  is  no  occasion  afterwards  to  try  the  issue  in  fact, 
whereas,  if  the  issue  in  fact  be  first  tried,  and  found  for  the  plaintiff,  he  must  still  proceed  to 
the  deteiminatton  of  the' issue  at  law;  and  if  that  be  fqpnd  against  him,  he  will  not  be  aU 
lowed  his  cosu  of  the  trial  of  the  issue  in  fact;  see  2  Saund.  'MO;  2  Marah.  364:  tliirdly, 
that  this  mode  of  proceeding  will  prevent  confusion  and  embarrassment  at  the  trial,  partic- 
ularly when  contin<^ent  damages  ai^  lo  be  assessed:  and,  lastly,  that  whether  ilie  demurrer 
go  to  the  whole  or  part  of  the  cause  of  action,  if  the  plaintiff  proceed  to  argue  it  first,  and 
the  Court  are  of  opinion  against  him,  he  may  amend  as  at  common  law;  but  aAer  the  cause 
•has  been  carried  down  to  trial,  he  cannot  amend  any  farther  than  is  allowable  In-  the  statures 
<of  amendments;  see  8  Blac.  9*^0;  Tidd.  Prac.  795. 
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formerly  moved  for  in  the  K.  B.,  upon  reading  the  record  in  court;  aee  Reg. 
Gen.;  2  Jac.  2;  S  Lil.  P.  R.  421 ;  but  now  it  is  a  motion  of  course,  which  on* 
\y  requires  a  counsers  signature.  Still,  however,  the  record  is  taken  pro  for-^ 
[  t7  J  ma  to  the  clerk  of  the  papers,  who  marks  it  "read,"  and  signs  the  initials  of 
his  name  on  the  brief,  or  motion  paper,  which  being  carried  to  the  clerk  of  the 
rules,  he  draws  up  the  rule  of  a  coitcilium  thereon. 

(h)  Rule  for. 

The  rule  for  a  concilium  is  a  four  day  rule.  It  has  been  determined  not  to 
be  necessary  to  serve  the  rule  for  a  concilium  upon  den>urrer  in  the  K.  B.,  or 
to  give  notice  of  putting  it  in  the  paper,  it  being  in  strictness  the  defendant's 
duty  to  search,  since  ho  must  expect  the  plaintiff  will  proceed;  see  ^  Stra. 
1242;  1  Chit.  Rep.  718;  but  in  practice  it  is  usual  to  serve  a  copy  of  the  rule 
on  the  defendant's  attorney,  and  it  seems  that  it  ought  to  be  served,  when 
there  is  a  real  demurrer;  see  Imp.  K.  B.  355. 

(c)  Sigmng^ 

Signing  a  concilium  is  considered  in  K.  B.  as  a  step  in  the  cause,  so  as  to 
make  it  unnecessary  to  give  a  term's  notice;  see  3  T.  R.  530. 

2<i,  Enfcring  cause  for. 

The  cause  is  entered  for  aijgurnent  with  the  clerk  of  the  papers;  see  Tidd. 
Prac.  796.     Copies  of  the  demurrer-book  on  brief  paper  mu.st  next  be  deliv- 
ered to  the  judges;  by  the  plaintiff's  attorney  to  the  chief  justice  and  senior 
judge,   and  by  the  defendant's  attorney  to  the  other  two  judges;  see  Arch. 
Prac.  K.  B.  ^il4.  215.     The  party  demurring  must  enter  the  exceptions  in- 
tended to  be  insisted  on  an  argument  in  the   margin  of  the  demurrer-books 
which  he  delivers  to  the  judges;  see  I  Smith's  Rep.  361.     And  if  each  party 
intends  to  take  objections  to  the  other's  pleadings,  each  should  state  his  ob-. 
jections  in  the  margin  of  his  paper-books,  Sec.  as  above  stated;  see  7  Taunt. 
72.     Afterwards,   upon  some  Tuesday  or  Friday  in  term,  the  demurrer  will 
be  called  on  for  argument,  in  the  order  in  which  it  stands  on  the  paper.     And 
if  argued,  the  counsel  for  the  party  demurring  is  first  heard  in  support  of  the 
demurrer;  ne.xt  the  counsel  for  the  other  party  is  heard  in  an«iwer;  and,  lastly, 
the  former  counsel  is  heard  in  reply.     One  counsel  only  on  each  side  is  allow- 
ed to  argue  the  demurrer;  see  Arch.  Prac.  K.  B.  9.     Those  demurrers  which 
are  not  intended  to  be  argued  are  set  down  on  a  paper,  called  the  common  pa- 
per, and  are  called  on  and  disposed  of  before  a  single  judge  in  the  early  part 
of  the  day:  those  which  are  to  be  argued  are  set  down  on  the  special  paper, 
and  argued  before  the  full  court;  see  ibid. 

3(/.  Motion  fvr  jui^mevd. 

If  there  be  no  argument,  the  counsel  moves  for  judgment  as  of  course;  see 

1  Arch.  Prac.  K.  B.  9;  and  if  either  party  neglect  to  deliver  the  books,  and 

the  other  deliver  all;  the  latter,   it  sepms,  may  move  for  judgment   upon  the 

demurrer  without  argument,  for  the  former  cannot  be  heard;  see  1  Sellon,836. 

L   18    1  (C^  In  C.  p. 

In  C.  P. 9  the  record  is  brought  into  court  by  the  clerk  of  the  dockets,  on 
moving  for  a  concilium,  which  is  a  motion  of  course,  requiring  only  a  ser** 
jeant's  name;  and,  the  motion  paper  being  handed  to  one  of  the  secondaries, 
he  will  mark  the  roll  as  read  in  court;  afler  which,  the  rule  is  drawn  up,  with 
the  secondary,  and  a  copy  of  it  served  on  the  defendant's  attorney;  and,  at  the 
time  of  drawing  up  the  rule,  the  secondary  will  set  down  the  cause  for  argu- 
ment in  the  court-book.  This  must  be  done  four  days  exclusive  before  the  day 
of  argument.  All  special  arguments  on  demurrers,  and  other  special  argu- 
ments, are,  by  a  late  rule,  to  be  heard  in  the  Common  Pleas,  on  the  day  next 
before  the  sitting  day  at  i^prius  in  Middlesex,  and  the  day  next  ader  the 
flitting  day  at  nisipAm  in  London,  and  on  no  other  days;  and  no  argument  is 
allowed  in  that  court,  on  the  four  last  and  four  first  days  of  the  term;  but,  if 
a  sham  demurrer  be  put  in  towards  the  end  of  the  term,  the  Court,  on  its  being 
mentioned  by  a  serjeant,  on  moving  for  a  concilium,  will,  it  seems,  order  it  to 
be  argued  on  the  last  day  of  term;  see  Imp.  C  P.  348.  352.  It  is  a  rule  in 
the  Common  Pleas,  tl.at  the  plaintiff's  attorney  shall  deiiver  all  the  demurrer 
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books  to  tbe  lord  chief  justice  and  the  rest  of  the  judges,  and  the  names  of  the 
sergeants  who  signed  the  pleadings  are  to  he  inserted  therein,  and  the  number, 
roll,  and  day  of  argument  set  down  on  the  outside  of  each  book;  see  Barnes, 
164.     The  exceptions  intended  to  be  insisted  upon  ia  argument  should  also, 
as  in  the  King's  Bench,  be  marked  in  the  margin  of  the  books;  see  1  Taunt. 
203;  and  if  each  party  take  objections  to  the  pleadings  of  the  other,  it  is  said 
to  be  the  duty  of  each  to  deliver  books,  ivith  the  points  intended  to  be  :nade 
on  both  sides,  stated  in  the  margin;  see  7  Taunt.  7*2,  73;  which  books,  by  a 
late  rule;  see  I  Taunt.  412;  are  to  be  delivered  to  the  lord  chief  justice  and 
the  other  judges,  two  days  (exclusive  of  the  day  of  such  delivery)  before  the 
day  on  which  the  cause  shall  have~t>een  set  down  for  argument.     It  was  for- 
merly a  rule  in  both  courts  that  the  party  neglecting  to  deliver  books  could  not 
be  heard,  until  he  had  paid  for  two  copies  of  them.     But  a  subsequent  rule 
having  declared  that  no  judgment  should  be  signed  for  the  non-payment  of  the 
issue  money,  the  courts,  in  the  construction  of  this  latter  rule,  have  held  it  to 
extend  to  the  paper  books  on  a  demurrer;  see  6  T.  R.  477;  1  Bos.  6f  Pul.  293; 
and  ot  coarse,  if  they  are  not  paid  for,  the  costs  of  them  must  remain  to  be 
taxed,  like  the  issue  money,  as  part  of  the  costs  in  the  cause;  see  Tidd.  Prac, 
19S. 


XX.  JUDGMENTS  ON. 

(A)  Ik  abatement. 
The  nature  of  the  judgment  for  plaintiff  on  demurrer  in  abatement  has  been 
already  noticed ,  vide  anli.,  vol.  1.  p.  69.       * 

(B)  In  bar.  I    19    ] 

Ist.  Rule  jor. 
H^The  Courts  having  given  their  opinion  on  the  demurrer,  a  peremptory  rule 
is  drawn  up  with  the  clerk  a^  the  rules  in  K.  B.,  or  secondaries  in  C.  P.,  that 
judgment  be  entered  for  the  plaintiff  or  tiefendant,  as  the  case  may  be;  see 
Tidd.  Prac.  798. 

2.  IfUerlocufory. 
(a)  Sif^ture  of. 
If  the  action  be  for  damages  in  assumpsit,  4rc.,  the  judgment  is  interlocuto- 
ry, and  the  platutiff,  aAer  giving  a  peremptory  rule  for  judgment  with  the  clerk 
of  the  rules  in  the  K.  B.,  or  secondaries  in  C.  P.,  should  sign  interlocutory 
judgment  on  four-penny  stamped  paper  with  the  clerk  of  the  judgments  in  the 
former  court;  see  I  Scl.  Prac.  375;  or  prothonotary  in  the  latter;  and  pro- 
ceed to  execute  the  writ  of  inquiry  for  assessing  the  damages;  see  Barnes, 
2^9;  or  in  an  action  on  a  bill  of  exchanofe  or  note,  he  may  have  them  assess- 
ed by  reference  to  the  master;  see  I  H.  Bl.  541 ;  Tidd.  Prac.  798. 

(6)  Molionin  an^eat  of  judpnerU. 
After  interlocutory  judgment  on  demurrer,  the  defendant  cannot  move  to 
arrest  the  judgment,  on  return  of  the  inquiry,  for  any  exception  that  might 
have  been  taken  on  arguing  the  demurrer;  see  Tidd.  798. 

3d.  Final 
The  judgment  is  final  in  an  action  of  debt  for   a  certain  sum;  see  Tidd. 
Prac.  799. 


XXI.  COSTS  ON. 

If  either  plaintiff  or  defendant  have  judgment  upon  demurrer,  he  shall  be 
entitled  to  costs,  and  he  may  have  execution  for  the  same  by  captoa  id  siUirfa- 
detuium,  fieri  facias,  or  e^sfi/;  see  J  &  9  W.  3.  c.  II.  s.  3;  this  statute,  how- 
ever, does  not  extend  to  demurrers  in  abatement,  nor  to  actions  where  the 
plaintiff  could  not  be  entitled  'o  damages,  if  he  had  verdict;  nide  ante,  vol.  1. 
p.  73;  and  Hullock  on  Costs,  145,  146.  And  where  a  defendant  pleaded,  at 
the  assizes,  a  plea  puis.  dar.  cont.  to  which  the  plaintiff  replied,  and  the  de- 
fendant demurred  to  the  replication,  and  had  judgment;  on  the  demurrer,  it 
was  holden  that  he  was  entitled  to  costs  since  the  plea  puis,  dar,  cont.  only; 
see  6  D.  &  R.  81 ;  Arch.  Prac.   K.  B.  286.      Where  the  judgment   is  final, 
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1  9A  ^^^  plaintifF  in  K.  B.,  afler  givin^^  a  peremptory  rule  for  judgment,  should  g^t 
L  ^  J  it  stamped  with  a  10s.  stamp,  and  may  immediately  proceed  to  tax  his  costs; 
and  the  master,  having  the  roll  brought  to  him  by  the  clerk  of  the  the  treasury, 
will  mark  the  amount  of  the  costs  thereon  as  well  as  upon  the  rule;  see  Imp. 
K.  B.  358.  In  the  C.  P.  the  plaintiff,  after  drawing  up  the  rule  wiib  4he  se- 
condaries, should  procure  a  IO9.  stamped  paper,  enter  an  inripUur  thereon, 
and  get  it  marked  by  the  clerk  of  rhe  warrants,  and  then  take  it  to  the  prorho- 
notaries,  and  their  clerk  will  sign  the  judg-meat,  upon  which  the  prothonanes 
will  tax  the  costs;  see  Tidd.  Prac.  799. 


XXII.  OF  WRIT  OF  INQUIRY   ON  DEMURRER. 

On  the  execution  of  a  writ  of  inquiry  after  judgment  on  demurrer,  the  de- 
fendant is  not  allowed  to  controvert  any  thuig  but  the  amount  of  the  sum  in 
A  demurrer  demand ;  see  1  B.  &  P.  368. 

lo'evidence    s  murret  to  ISbftfettce. 

trothofeV  ^'  CocKSEDGE  V,  Fanshaw.  E.  T.  1746.  K  B.  1  Doug.  119, 

ry  concla  ^^  ^**'*'  ^*  '^  *^®  province  of  a  jury  alone  to  judge  of  the  truth  of  facts 
sion  of  fact  and  the  credibility  of  witnesses,  and  the  party  cannot  by  a  demurred  to  evi- 
\vhich  the  dence,  or  any  other  means,  take  that  province  from  them,  and  draw  such  ques- 
jury  could  tions  ad  aliud  examen,  I  think  the  plain  ar)d  certain  rule  is  this:  The  demur- 
dV°^^'  re r  admits  the  truth  of  all  facts  which,  upon  the  evidence  stated,  might  be 
the  eW™  found  by  the  jury  in  favor  of  the  party  offerinfir  the  evidence, 
dence  de  2-.  OiBsoN  AND  Johnson  v.  Hunter    T.  T.  1793.  C.  P.  2  H.  Bl.»187. 

marred  to.       This  was  an  action  by  Hunter,  the  defendant  in  error,  as  indorsee,  against 
Gibson  and  Johnson,  as  acceptors  of  a  bill  of  exchange.     At  the  trial,  the 
So  that  on  plaintiffs  in  error  demurred  to  the  evidence.    The  instrument  was  in  the  words 

stantial  eyi      ^^^  months  after  date  pay  to  Mr.  Will,  Fletcher,  or  order,  five  hundred 
dence,  tbe  twenty-one  pounds,  79.  value  received,  with  or   without   advice.      (Signed) 
party  offer  Nath.  Hingston.     The*  bill  was  directed  to  Messrs.  Gibson  and  Johnson,  ban- 
\ng  the  evi  kers,  London.     The  demurrer  stated  the  following  indorsements:  "  William 
^^"''•j^\°°\Fletcher,"  »« A  Goodrich."  And  the  said   Hunter,   to  prove  the  issue  within 
join  in  de    j®*"®^  ^^  his  part,  shows  in  evidence,  by  Robert  Booth,  a  witness,  clerk  to 
mnrrer,  no  Livesey,  Hargreave  and  Co.:  that  ^Nathaniel  Hingston   drew  the   same   as 
[^1  1     agent  to  Livesey,  Hargreave,  and  Co.:  that   Li vesey,  Hargreave,  and  Co., 
len  tbe  par  used  to  send  down  to  the  said  Nathaniel  Hingston  blank  bills  of  exchange  for 
ty  demur     him  to  sign  as  the  drawer  thereof;  that  many  such  blank  bills  were  sent  down 
riogwilldi8tQg3(|jQf.  ^\^^^  when  they  ware  returned  to  livesey,  Hargreave,  and  Co.,  they 
miruDon     ™^^  "P  ^^®  blanks  with  the  sum  to  be  paid^  and  the  name  of  the  persons'  to 
tbe  record   ^hom  the  same  was  to  be  payable;  that  when  the  bills  were  so  drawn  and  fill- 
every  fact    ed  up,  they  were  carried  indiscriminately  with  "ther  bills,  to  the  house  of  the 
nnd  every    defendants,  for  their  acceptance;  that  Livesey,  Hargreave,  and  Co.,  gave  de- 
conclnsion  fendants  advice  of  the  bills  so  drawn  by  the  said  Nathaniel  Hingston;  that 
which  the   g^^}J  \n\\sy  indiscriminately  with  the  said  other  bills,  used  to  be  carried  two  or 
JJJ^^'gg^j^n  three  times  a  day  from  the  house  of  Livesey,  Hargreave,  and  Co.,  to  the 
daces  to      house  of  defendants  for  acceptance,  and  were  often  carried  wet;  that  the  ac- 
prove.         ceptance  of  the  biil  produced  was  the  acceptance  of  the  defendants;   that  Ro- 
bert Booth,  upon  those  occcasions,  used  to  see  the  defendant  Johnson:  that 
Livesey,  Hargreave,  and  Co.,  were  generally   indebted  to  the  defendants  up- 
on tbe  balance  of  accounts,  for  cash  advanced  by  the  defendants  to  the  said 
Livesey,  Hargreave,  and  Co. :  that  the  defendants  were  covered  for  these  ac- 
ceptances by  bills  \){  Exchange  given  as  a  security  for  the  same,  but  that  the 
bills  so  given  as  a  security  have  uot  been  paid;  that  no  such  person  as  William 
Fletcher,  in  the  instrument  and  indorsement  named,  existed;  and  that  the  name 
William  Fletcher,  so  indorsed,  was  not  the  hand-writing  of  any  person  of  the 

**  A  demurrer  to  evidence  is  a  proceeding  by  which  (he  judges,  whose  province  it  is  to 
determine  questions  of  law,  are  culled  upon  to  declare  what  the  law  is  upon  the  facts  in  evi- 
dence; see  1  Phillip's  Ev.  234;  5  Co.  104.  On  n  demurrer  to  evidence,  the  Court  may  draw 
the  same  inference  ihat  the  jury  would  have  drawn;  sec  3  T.  R.  182.  And  the  party  cannot 
take  advantage  of  any  objection  to  the  pleadings;  sec  Doug.  218. 
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name  of  Willinm  Fletcher.  And  the  said  Hunter  further  shows  in  evidence^ 
by  one  Stephen  Barber,  that  he  negotiated  the  instrUnii^ent  now  produced  wttb 
the  plaintiff  Hunter,  that  he  carried  it  from   Livesev^  Hargrea^e,  and  Co.,  to 

fet  it  discounted  for  them;  and  (hat  he  (  lid  Hunter  from  whom  ho  came;  that 
lunter  gave  him  the  value  for  the  instrument  in  monev,  and  he  took  it  hack  to 
be  indorsed  by  Livesey,  Hargreave,  and  Co. :  and  livit  it  was  indorsed  by  Ab- 
salom Goodrich,  by  procuration  of  Livesey,  Hari>:reave,  and  Co.;  that  the  in- 
strument  had  been  accepted  by  defendants  r#efore  it  was  carried  to  be  discoun- 
ted.    And  defendants  say,  that  the  aforesaid  matters  are  not  sufficient  in  law 
to  maintain  the  said  issue  within  joined  on  the  part  of  Hunter,  and  that  they, 
to  the  matters  aforesaid,  have  no  necessity,  nor  are  they  obliged,  by  law,  to 
answer;  and  this  they  are  read/  to  verify,  ^c.  .  Wherefore,  for  want  of  sufli- 
cient  matter  in  that  behalf  shown  in  evidence  to  the  jury  aforesaid,  the  said 
Thom&s  Gibson  and  Joseph  Johnson  pray  judgment,  &c.,  and  the  said  Hunter, 
for  that  he  hath  shown  sufficient  matter,  <Src.  prays  judgment,  Sec        And  the 
said  Hunter,  for  that  he  hath  shown  sufficient  matter  in  maintenance  of  the 
said  issue  in  evidence  to  the  said  jurors,  which  matter  the  said  defendants  da 
not  deny.     And  thereupon  all  and  singular  the  premises  being  seen  by  the  said 
Court  o(  OUT  said  lord  the  King,  before  the  King  him:4elf,  now  here  fully  under* 
stood  and  considered,  it  seems  to  the  said  Courr  here,  that  the  aforesayl  matter 
to  the  jury  afbreffaid,  inform  aforesaid,  shown  in  evidence  by  the  said  Hunter,  is 
sufficient  in  hiw  to  maintain  the  said  hsue  aimve  joined,  on  the  part  and  behalf  of 
the  said  Hunter.  Therefore  it  is  considered  ny  the  said  Court  of  our  said  lord  the    [  22   ] 
King,  before  the   King  himself  here,  that   the  said  Hunter  doth  recover  his 
aforesaid  damages,  by  the  jury   aforesaid,  in  form  aforesaid,  assessed.      This 
demurrer  to  evidence  was  set  down  for  argument  before  the  Court  of  King's 
Bench;  but  it  being  the  understanding  that  a  writ  of  error  was  to  be  brought, 
the  Court  gave  judgment  for  the  defendant  in  error,  without  argument.     Upon 
this  judgment  a  writ  of  error   was  brought   in    parliament ;  and    Lord   Chief 
Justice  Eyre  delivered  the  unanimous  ofunionsof  the  judges:-— The  questions 
doriae  tf;)on  a  proceeding,  which  is  called  a  demurrer  to   evidence,   and  whi  h, 
though  not  famUcr  in  practice,  is  a  proceeding  well  known  to  the  law.     It  is  a 
proceeding,  by  which  the  judges,  whose  province  it  is  to  answer  to  all  ques- 
tions of  law,  are  called  upon  to  declare,  what  the  law  i^  up^n  the  facts  shown 
in  evidence,  analogous  to  the  demurrer  up^>n  facts  alleged  in  pleading.     In  the 
nature  of  the  thing,  the  question  of  law  to  arise  out  of  the  fact,  cann«it  arise 
till  the  fact  is  ascertained.       It  is  the  province  of  a  jury  to  ascertain  the  fact, 
under  the  direction  and  assistiince  of  the  judge ;  the  process  is  simple  and  dis- 
tinct, though  in  our  books  there  is  a  good  deal  of  confusion  with  respect  to  a 
demurrer  upon  evidence  and  a   bill  of  exceptions,  the  distinct  lines  of  which 
have  not  always  been  kept  so  much  apart  as  they  ought  to  have  been.     In  the 
first  stage  of  that  process,  under  which  facts  are  ascertained,  the  judge  de- 
cides, wh' ther  the  evidence  offered  conduces  to  the  proof  of  the  fact  which  is 
to  be  ascertained:  and  there  is  an  appeal  from  his  judgment  by  a  bill  of  ex- 
ceptions.     The  admi^^sibtlity  of  the  evidence  being  established,  the  question 
how  far  it  conduces  to   the  proof  ot  the  fact  which  is  to  be  ascertained  is  not 
for  the  judge  to  decide,  but  for  the  jury  exclusively;  with  which  judges  inter- 
fere in  n  3  case,  but  where  they  havo  in  some  sort  substituted  themselves  in  the 
place  of  the  jury;  in  attaint;  upon   motions  for  new  trials.      When   the  jury 
have  ascertained  the  fact;  if  a  question  arises  whether  the  fact  thus  ascertain- 
ed maintains  the  issue  joined  between  the  parties,  or,  in  other  words,  whether 
the  law  arising  upon  the  fact  (the  question  of  law  involved  in  the  issue  depen- 
ding upon  the  true  state  of  the  fact    is  in   favour  of  one  or  other  of  the  par- 
ties; that  question  is  for  the  judge  to  decide.      Ordinarily,  he  declares  to  the 
jury  what  the  law  is  upon  the   fact  which  they  find,  and  then  they  compound 
their  verdict  of  the  law  and  fact  thus  ascertained.      But  if  the  party  wishes  to 
withdraw  from  the  jury  the  application  of  the  (aw  to  the  fact,  and  all  consider 
ration  what  the  law  is  upon  the  fact,  he  then  demurs  in  law  upon  the  evidence, 
and  the  precise  operation  of  that  demurrer  is,  to  take  from  the  jury,  and  to  re- 
fer io  the  judge,  the  application  of  the  law  to  the  fact.  In  the  nature  of  things, 


1 6  DEOD AND— Ao/ttTfi  of. 

therefore,  and  reasoning  by  analogy  to  other  demurrers,  and  having  regard  to 
the  distinct  functions  of  judges  and  of  juries,  and  attending  to  the  state  of  the 
proceeding  in  which  the  demurrer  takes  place,  the  fact  is  to  be  first  ascertained. 

The  main  question  (Hroposed  to  the  judges  is,  '^  Whether,  upon  the  state  of 
the  evidence  given  for  the  plaintiff  in  this  case,  it  was  competent  to  the  defen- 
dants to  insist  upon  the  ^pthty^s  being  discharged  from  giving  a  verdict,  by  de- 
murring to  the  evidence,  and  obliging  the  plaintiff*  to  join  in  demurrer  ?''  Your 
lordships'  question  is  confined  to  this  particular  case;  but  it  will  be  necessary 
for  me  to  proceed  by  steps.     All  our  books  agree,  that  if  a  matter  of  record, 
or  other  matter  in  writing,  be  offered  in  evidence,  in  maintenance  of  an   issue 
I  '^'^  J   joined  between  the  parties,  the  adverse  party  may  insist  upon  the  jury,  being 
discharged  from  giving  a  verdict,  by  demurring  to  the  evidence,  and  obliging 
the  party  offering  the  evidence  to  join  in  demurrer.      He  cannot  refuse  to  join 
in  demurrer;  he  must  join,  or  waive  the  evidence.       Our  books  also  agree, 
that,  if  parol  evidence  be  o!'ered,  and  the  adverse   party  depiurs,  he  who  of- 
fers the  evidence  may  join  in  demurrer  if  he  will.     We  are  therefore  thus  far 
advanced,  that  the  demurrer  to  evidence  is  not  necessarily  confined  to  written 
evidence;      The   language  of  our  books  is  very  indistinct  upon  the  question, 
whether  the  party  ollering  parol  evidence  should  be  obliged  to  join  in  demur- 
rer.    Why  is  he  obliged  to  join  in  demurrer,  when  the  evidence  which  he  has 
offered  is  in  writ  ng  }      The  reason  is  given  in  Croke's  report  of  Baker's  case ; 
Cro.   Eliz.  753;  S.  C.  5  Co.  101;  because,  says  the  book,  "there  cannot  be 
any  variance  of  matters  in  writing.^    So  this  appjies  to  parol  evidence,  which 
is  certain;  but  it  does  not  apply  to  parol  evidence  which  is  loose  and  indeter- 
minate, which  may  be  urged  with  more  or  less  effect  to  a  jury,  and  least  of  all 
will  it  apply  to  evidence  of  circumrtances,  which  evidence  is  meant  to  operate 
beyond  the  proof  of  the  existence  of  those  circumstances,  and  to  conduce  to 
the  proof  of  the  existence  of  other  facts.     And  yet,  if  there  can  be  no  demur- 
rer in  such  cases,  there  will  be  no  consistency  in  the  doctrine  of  demurrers  to 
evidence,  by  which  the  application  of  the  law  to  the  fact  on  an  issue  is  meant 
to  be  withdrawn  from|a  jury,  and  transferred  to  the  judges.     But  if  the  party 
who  demurs  will  admit  the  evidence  of  the   fact,  the  evidence  of  which  fact  is 
loose  and  indeterminate;  or,  in  the  case  of  circumstantial  evidence,  if  he  will 
admit  the  existence  of  the  fact,  which  the  circumstances  offered  in  evidence 
conduce  to  prove,  there  will  then  be  no  more  variance  in  this  parol  evidence 
than  in  a  matter  in  writing,  and  the  reasons  for  compelling  the  party  who  ofiers 
the  evidence  to  join  in  demurrer  will  then  apply,  and  the  doctrine  of  demurrers 
to  evidence  will  be  uniform  and  consistent.     Thai  this  is  the  regular  course  of 
proceeding,  may  be  collected  from  Baker's  case,  and  Wright  v.  Pindar,  Aleyn, 
18;  S.  C.  Style,  22. 

My  Lords,  the  answer  is,  ''  That,  upon  the  state  of  the  evidence  given  for 
the  plaintiff  in  this  case,  it  was  not  competent  to  the  defendants  to  insist  upon 
the  jury  beiqg  discharged  from  giving  a  verdict,  by  demurring  to  the  evidence 
and  obliging  the  plaintiff  to  join  in  demurrer,  without  distinctly  admitting  upofi 
the  record  every  fact,  and  every  conclusion,  which  the  evidence  given  for  the 
plaintiff  conduced  to  prove." 

Bent?  illarft.     See  Rifrht'  Writ  of. 

IDniUll*  Sec  tits.  Itanh^jyi',  Lien;  Payment;  Pleas',  "Set-off;  Tender; 
Trover. 

WtXtt^tXi  Sintf  B^nff atfOtt-     Sec  tit.    J^'aluralisation  and  Dcnizalioiu 

[  24  ]     BeoaatiH. 

All  things    1.  The  Lord  of  the  Manor  of  Hampstead's  Case.  T.  T.  1703.  K.  B.  1 
"^'^tem  Salk.220. 

are^rfeU        -^  ^^^^  ™®*  ^  loaded  waggon   upon  the  road,  and  the  cart,  endeavouring  to 
cd  as  deo     pass  by  the  waggon,  was  driven  on  a  high  bank,  and  overturned^     The  person 
dands.*       that  was  in  the  cart  was  thrown  just  before  the  wheels  of  the  waggon,  and  the 
waggon  ran  over  the  man  and  killed  him. 

*  By  this  is  meant  vvhatovcr  personal  chattel  is  the  immediate  occasion  of  the  dcatli  of 
nnv  rnnsonablc  orei*^^.  which  is  forfeited  to  the  King,  to  he  applied  topio««  use's,  and  disf 
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Pollexfen,  C.  J.,  and  Gregory,  J.,  gave  their  opinions,  that  the  cart,  wag- 
gon, loadings  and  all  the  horses,  are  deodands,  because  they  all  contrihutedfto 
his  death.  Pollexfen  at  first  doubted  concerning  the  forfeiture  of  the  cart;  but, 
looking  into  his  common -place  book,  he  grounded  his  opinion  on  this  case:-— 
One  riding  upon  a  horse  in  a  river,  the  horse  threw  him,  and  the  stream  car- 
ried him  to  a  mill,  and  the  wheel  of  the  mill  killed  him;  and  it  was  adjudged 
that  (he  horse  and  the  wheel  were  forfeited.  If  a  man  be  thrown  from  liis 
horse  by  the  violence  of  the  water,  then  the  horse  is  not  forfeited;  2  Cro.  48S. 
Lord  Cbando^scase;  where  the  inquest  found  him  killed  by  the  stream  of  the 
water.  It  is  said  in  the  books,  that  if  a  tree  shall  fall  on  the  branch  of  another 
tree,  and  both  fall  to  the  ground,  and  the  branch  kills  a  man,  the  tree  and 
branch  are  both  forfeited.  [  ^  i 

2.  Rbx  v.  Wheeler.  T.  T.  1704.  K,  B.  6  Mod.  187.  Bat  if  it  do 

It  appeared  on  an  inquisition  before  the  coroner,  on  view  of  the  body,  that  not  mchre 
the  wheel  of  a  forge  caused  the  death  of  the  deceased.     And  now  it  was  roov-  ^  drnth. 
ed  to  stay  process  for  seizing  it  as  a  deodand,  because  parcel  of  a  freehold,  as  ^l   ?   i* 
the  wheel  of  a  mill,  or  mill-stone,  which  were  agreed  to  be  freehold,  and  there-  miir\ffixed 
fore  not  capable  of  being  a  deodand.     Holt,  C.  J.  A  mill  is  a  known  thing  in  te  the  free 
law,  and  so  are  the  parts  thereof;  and,  therefore,  if  the  owner  of  a  mill  take  hold,  it  ii 
out  one  o£  the  mill-stones  to  pick  or  gravel  it,  and  devise  the  mill  while  the  BodDodaad. 
atone  is  severed  from  it,  yet  it  shall  pass  as  part  of  the  mill.  .    . 

S.  Rex  V.  Churchwardens  OF  AxMiNSTER.H.  T.I 664.  K.B.1  Lev.  136;  ^^^^^J'^ 

C.  Raym.  97.     S.  P.  Rex  v.  Wheeler.  T.  T.  1704.  K.  B.  6  Mod.  187.      bang  by  a 

The  deceased,  whilst  ringing  a  bell  in  the  church,  was  strangled  with  the  bell  rope,  it 
rope.     On  the  question,  what  should  be  the  deodand,  whether  the  rope  or  bell,  wm  doabt 
or  both.^  Hyde,  C.  J.  and   Wyndham,  J.,  were  of  opinion,  that  the  bell  was*^  T[^*^^*'^ 
not  forfeited.     The  other  two  seemed  to  be  of  a  contrary  opinion.     But  no^  «u  as*the 
judgment  was  given.  '^pe.  was  a 

tributed  In  alms  by  his  high  almooer,  though  formerly  destined  to  a  more  superstitious  pur-  ^^guid. 
pose;  see  1  H.  P.  C.  41^  Fleta.  lib.   1.  c.  25.     It  seems  to  have  been  origmally  designed 
as  an  expiation  for  the  spub  of  such  as  were  snatched  away  by  sudden  death;  and  for  that 
parpose  ought  properly*  to  have  been  given  to  the  holy  church,   in  the  same  manner  as  the 
apparel  df  a  stranger,  who  Wis  found  dead,  was  applied  to  purchase  masses  for  the  good  of 
his  soul.     An4ihis  may  account  for  that  rule  of  law,  that  no  deodand  is  due  when  an  infant, 
under  the  age  of  discretion,  is  killed  by  a  fall  from  a  cart,  or  horse,  or  the  like,  not  being  in 
motion;  whereas,  if  an  adult  person  falls  from  thenco,  and  is  killed  the  thins  is  certainly  for 
feited;  see  3  Inst,  57;  1  H.  P.  d.  42*2;  such  infant  being  presumed  incapable  of  actual  si% 
and  therefore  not  needing  a  deodand  to  purchase  propitiatory  masses;  1  Uomm.  3U0.     Thne 
stands  the  law,  if  a  person  be  killed  by  a  fall  from  a  thing  standing  still.     But  if  a  horse,  or 
ox,  or  other  animal,  of  his  own  motion  kill  as  well  an  infant  as  an  adult;  or  if  a  cart  run 
over  him,  they  shall,  in  either  case,  be  forfeited  as  deodands,  which  is  grounded  upon  this 
additional  reason,  that  such  misfortunes  are  in  part  owing  to  the  negligence  of  the  owner ; 
and  therefore  he  ia  properly  punished  by  such  forfeiture;  Bract.  L.  3.  c.  5.     Where  a  thing 
not  in  motion  is  the  ocoasion  of  a  roan  s  death,  that  part  only  which  is  the  immediate  cause 
is  forfeited;  as  if  a  man  be  climbing  up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it^ 
the  wheel  alone  is  a  deodand;  1  \T,  P.  C.   422.     But  wherever  the  tiling  is  in  motion,  not 
only  that  part  which  immediately  gives  the  wound  (as  the  wheel  which  runs  over  his  body), 
bat  all  things  which  move  with  it  and  help  to  make  the  wound  mere  dangerous  (as  the  cart 
and  loading,  which  increase  the  pressure  of  the  wheel)  are  forfeited;  1  Hawk.  P.  C.  c.  26. 
It  matters  not  whether  the  owner  of  the  thing  moving  to  the  death  of  a  person  were  con- 
cerned in  the  killing  or  not;  for,  if  a  man  kills  another  with  my  sword,^^e  sword  is  forfeit- 
ed; Dr.  &  Stud.  d.  2.  c.  51.     And,  therefore,  in  all  indictments  for  homicide,   the  instru- 
ment of  death  and  the  value  are  found  and  presented  by  the  grand'jury  (as  that  the  stroke 
was  given  by  a  certain  penknife,  value  sixpence),  that  the  King,   or  his  grantee,  may  claim 
the  deodand;  for  it  is  no  deodand,  unless   it  be  presented  as  such  by  a  jury  of  12  men;  S 
Inst.  37;  5  Rep.  110;  1  Inst.  144.     No  deodands  are  due  for  accidents  happenii^  upon  the 
high  sea,  that  being  out  of  the  jurisdiction  of  tlie  common  law;  but,  if  a  man  fell  from  a 
boat,  or  ship,  in  fresh  water,    and  is  drowned,  it  hath  been  said  that  the  vessel  and  car^o 
are,  in  strictness  of  the  law,  a  deodand;  3  Inst.  58;  1  H.  P.  C.  428;  Moll,  de  Jur.  Marit. 
2.  225. 

Juries  liavo,  however,  of  late,  periiaps  too  frequently,  taken  upon  themselves  to  mitigate 
these  forfeitoroi),  by  finding  only  some  trifling  thing,  or  part  of  an  entire  thing,  to  have 
been  the  occasion  of  the  death.  But,  in  such  cai^es,  although  the  finding  by  the  jury  be 
hardly  warranted  by  law,  the  Court  of  King's  Bench  hath  gencralljr  refused  to  in  erfore, 
on  behalf  of  the  Lord  of  the  Franchise,  to  assist  so  unequitable  a  claim;  Post,  on  Hemic. 
266. 

VOL.  vin.  3 
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At  any  rate  4.  Dryee  t.  Mills.  T  T.  Itl8.  K.  B   1  Stra.  61. 

•  deodand  j^  g^jj  action  for  trespass  for  taking  the  materials  of  a  house;  On  not  guilty 
«?ven\iieTi  p^^a^^dj  Parker,  C.  J.,  wouW  not  admit  the  defendant  to  give  evidence  of  tak- 
denct  to  ^ng  the  goods  as  a  deodand,  because  he  might  have  justified,  and  then  the 
treipais  for  plaintiff' would  have  had  an  opportunity  to  have  given  an  answet  to  it. 

J'ooi*  Benarttttf.     Se»tit.     iMuranee. 

HtpUXtntt  !tt  l^ltaMttg.     Sfefe  tits.     Pleab;  tteplietaiofi^;  Vc^ianch. 

SepaStUrfllSt  HCffht  OC     See  tit.     Common. 

BepOHft.    See  tits.  SxeciOiani  Payment  t^  Monty  intb  Courts  iViiicf|Ml 
and  Agent '^  Faianbroker, 

r  ^^  r     BepoBft  f tt  Ueu  oC  ISan. 

J.  RAIL  BELOW. 

(A)  Of  its  nature,  p;  26. 

(B)  WhEW,  AND  HOW,  TAKEN  OUT  OT  COURT,  p.  48. 

(€)  EffIBCT  of  IT,  ON  THE  PROC)EEOI5TGB  IN  tHE'CAUSB,  p.  88.  IR 

II.  BAIL  ABOVE,  n.  St.  n. 
III.  RETURN  OF  SHERIFF,  p.  32.  h. 

I.  tiAlL  BELOW. 

(A^i  Of  its  NATtJRB. 

Atoommaa  ,     gtickpoRb  v.  AuSrfcN.  M  T.  T.  iBOfi.  K,  B.  14  East,  468.  S.  P.  Wood- 
rtT'^i  not        ^^  ^'  MoxoN.  H.  T.  1810,  C.  P.  6  Tawit.  4dO;  S.  C.  2  Marsh.  186. 
jisiified  in       An  actioh  affdinst  a  sheriHTor  ah  esbnp^.     Tfa^  plhfniif^  hhti  issued  a  wrst^ 
dwtthargi«|(  by  which  the  defendant  was  commanded  tb  taVe  and  keep  the  body  of  one  A. 
adafendantg^  so  that  he  might  have  him  on  a  certain  day  at  Westminster,  to  satisfy  th6 
arreitttd  *>7p|aintiff  of  his  damages,  ^-c.     The  defendant,  before  the  return  day,  received 
niM>n  meiv  ^^®  money  due  from  his  prisoner ;  and  therefore  liberated  him,  before  he  had 
iDg  from      paid  it  over  in  satisfaction  to  A>  B.     The  return  defendanf  made  was,  that  h^ 
him  the  a    took  and  detained  the  prisoner  until  he  satisfied  him  (the  sheriff)  the  sum  in^^ 
moant  or    dorsed  on  the  writ  fiwr  execution.     A  verdict  had  bceii  given  for  defendant, 
the  debt      j^  j.y|g  ^^  g^j  jj  aside  Was  now  made  hbsolttte  by  the  Court,  Who  said:  the  writ 
and  Tosul    ^*®  ^^  heen  complied  with.     The  yhei  iff  is  strictly  no  agent  of  the  plaintifi*'?^ 
but  the  officer  of  the  Court,  for  the  execution  of  ita  process;  and  he  cvrtnut 
substitute  one  mode  of  proceeding  in  lieu  6f  another  which  be  is  conimanded 
to  pursue.     No  authority  can  be  shown  to  warrant  the  sheriff  in  levying  upon 
the  ffoods  under  a  writ  against  the  person    Then  can  the  plaintifis,  who  elected 
to  time  out  their  writ  against  the  person  of  their  debtor  have,  by  the  mere  atl 
of  the  sheriff,  his  own  responsibility  substituted  in  the  place  of  the  body  of  their 
debtot.     The  best  way  would  have  been,  for  the  Sheriff,  after  having  fkllen  in- 
to the  error  he  had  committed,  to  have  taken  the  earliest  opportunity  of  mov- 
ing the  Court  to  stay  proceedings,  on  payment  to  the  plain: is  of  their  original 
demand,  and  of  all  subsequent  rosts  tncorred  on  brining  the  mohey  into  court. 
Bat  now  ^'   ^^^^  ^'  J^'^ADBURY.  H.  T.  1804.  K.  B.  I  8rtlith.  Rup.  I«8. 

defendant  ^<B  ^^^  ^  ^^^  calling  upon  the  sheriff  of  Middlesex  to  bring  into  court  the 
may  be  dis  money  deposited  in  this  case  in  lieu  of  bail,  for  the  purpose  of  being  paid  over 
charged  up  to  the  defendant,  the  defendant  having  put  in  bail.  The  attorney  for  the  de^ 
^"  deposit  ftn|]f|iit  swore  that  the  defendant,  being  arrested,  went  to  him.  and  advised  him 
.  L  .  ^  to  make  a  deposft,'and  gave  orders  that  the  sheri  's  office  should  be  aearched 
sheriff  the  ^^  8®^^"  o'clock  the  next  morning,  in  order  that  the  deposit  might  be  made  a« 
ram  indora  ^P^edily  as  possible;  that  he  afterwards  called  upon  him,  and  made  a  deposit 
ed  on  the  of  the  debt,  and  10/'  The  sheriff's  officer,  on  the  other  hand,  swore  that  noth- 
writ,  and  ing  was  Said,  at  the  time,  concerning  a  deposit,  and  that  he  received  the  money 
101.  to  an  as  paynneht  of  the  debt  and  costs,  and  had  paid  it  to  the  plaintifl".  TTiere  was 
^^^'imT^'  no  receipt,  or  acknowledgment,  in  writing,  given  on  eitherlside.  It  was  urged, 
may  have  ^^^no^gs^  other  objections,  that  the  defendant  had  not  sworn  to  the  merits  of  the 
been  paid    case.     Per  Cur.     As  there  was  not  any  discharge,  or  receipt,  given  to  the  dt-^ 
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fendant,  to  show  that  he  had  paid  the  debt  and  coflts,  it  mutt  be  presumed,  that  ^'  ths 
the  money  was  paid  under  the  act  of  parliament.     The  sum  paid  is  what  was''''|jS'',^"** 
the  exact  sum  contemplated  by  the  act  of  parliament:  it  is  the  debt  and  the  10/. ;  moncr  uTio 
and,  we  think  that  something  like  this  should  be  understood,  that  it  will  be  pre-paid,  it 
Bumed  that  the  money  was  taken  under  the  act,  unless  a  discharge   is  given,  Bhall  beprs 
or  something  to  show  that  the  money  is  not  paid  under  the^ict,  in  order  to  pro-  Biim«d  to 
vent  it  from  being  converted  into  an  engine  of  great  oppression.     And,  as  to***7?  **••■ 
(he  objeotion,  that  the  defendant  did  not  swear  to  merits,  this  is  not  necessary  {hat  d 
fdiere  money  is  paid  as  a  deposit,  and  it  is  claimed  as  an  absolute  payment. — ;  poM,  »!«■■ 
Rule  absolute.!  |  28   ] 

(B)  Whbn,  and  how,  taken  out  of  court.  •  rsceiptb* 

1.   Harpord  and  OT0ER&  V.  Harris.  M.  T.  1813.  C,  p.  4  Taunt.  669.       fivsn  ror 
Defendant  being  arrested,  paid  the  debt  and  costs  to  the  sheriff's  officer  un-  ^^^*^^ 
der  the  stat  43  Geo.  3.  c.  46.  s.  2.  and  afterwards  put  it  bail,  who  were  excep-        ****** 
ted  to,  mnd  not  justifying,  surrendered  their  principal.     This  rule  was  obtained  f^  tkorMr» 
for  the  payment  so  made  by  the  defendant  to  be  handed  over  to  the  plaintiff,  on  or  bs 
on  the  ground  that  the  surrender  of  the  principal  was  a  perfecitnfi^  bail  within  for*  tlio  re 
the  meaning  of  the  statue.     Per  Ciir.     This  Htatute  was  made  for  the  benefit  ^jj*^"  ^"7  «f 
of  the  defendants,  and  we  consider  this  as  a  fulfilment  of  the  statute's  intent. —  !k!i|^^*  • 
Rule  discharged  with  costs.  ^  ctan^iho 

flam  90  deposited  with  him;  and  if  the  defendant  afterwards  doly  pat  in  and  perfect  bail; 
2.  CuADwicK  V.  Battye   M.  T.  1814.  K.  B.  3  M.  &  S.  283.    S.  P.  Gould 

V.  Brurt.  H.  T.  1819.  K   B.  I  Chit.  Rep.  145.  S.  P.  Harford  v.  HAR-Or  render 
ris.  M.  T.  181*2.  C.  P.  4  Taunt.  6G9.  S.  P.  Hill  v.  Chine.  M.  T.  1 822.  hinaelf;  be 
•C.  P.    I  Bing   103.   S.  P.  Eoelsten   v.  Adams.  M,  T.  1818.  C.  P.  8  «»«y  obtain 

Taunt.  557.  bach"*^Vln 

It  was  contended  in  this  cause  that  a  defendant  who  had  put  in  bail,  and  af-  J^^  ^  ^ 
terwards  rendered  in  his  discharge,  was  .not  entitled  to  have  the  money  depo-'|ioB.| 

*  By  the  stat.  43  G.  3L  e.  46.  ».  3.  rocitio^  that  it  is  expedient  that  pergoas  arrested  shonldt 
upon  making  such  deposit,  be  permitted  to  ^o  at  large,  until  the  return  of  the  writ,  wirhou^  . 
finding  bail  to  the  sheriff  for  their  appearance  at  the  return  thereof,  it  is  enacted  that  ''  al' 
persons  who  shall  be  arrested  upon  mesne  process,  within  those  parts  of  the  united  King* 
dom  of  Great  Britain  and  Ireland,  shall  be  allowed,  in  lien  of  giving  bail  to  the  sherilf,  to 
deposit  in  the  bunds  of  the  sheriff,  by  dellTering  lo  him,  or  to  his  under-sheriff,  or  other  offi- 
cers to  be  by  biro  anpoinred  fnr  that  purpose,  tiio  sum  indorsed  upon  the  writ,  by  virtue  of 
tlie  affidavit  for  holdmg  to  bail  in  that  action,  together  with  ten  pounds  in  addition  to  sueh 
sums,  to  answer  the  costs  which  may  accrue,  or  be  incurred,  in  such  action,  up  to  and  at  the 
tinie  of  the  reCam  of  the  writ;  and  also  such  further  sum  of  money,  if  nny,  as  shall  have 
been  paid  for  the  King's  fine  upon  any  original  writ,  and  shall  thereupon  be  discharged  from 
such  arrest,  as  to  the  action  in  which  he,  siie,  or  they,  shall  so  depesite  the  aura  indorsed  on 
the  writ;"  and  that  '*  tlie  .•sheriff  sliall,  in  every  such' case,  at  or  before  the  return  qf  the  aai<l 
writ,  pay  into  ;he  cour;  iu  which  such  writ  sfiall  he  returnable,  the  some  of  money  so  depos- 
ited with  him  as  aforesaid;  and  thereupon,  in  case  the  defendant  or  defendants  shall  afler- 
wards  duly  pat  ia  and  perfect  bail  in  such  action,  according  to  the  course  and  praotice  of 
•oeh  Court,  the  aum  of  money  so  deposited  and  paid  into  court  as  aforesaid  shall,  by  order 
of  the  Court,  upon  monon  to  be  made  for  that  purpose,  be  repaid  to  such  defendaot  or  de- 
feadants;  but,  in  case  the  defendant  or  defendants  shall  not  duly  put  in  and  perfect  bail  in 
such  action,  then,  and  in  such  ca$)o,  the  said  sum  of  money  so  deposited  and  paid  into  court 
as  aforesaid,  shall  by  order t)f  Court,  upon  a  like  motion  to  be  made  for  that  purpose,  be 
paid  out  to  the  plaiotiff  or  plaiatiffii  in  such  action,  who  shall  be  thereupon  authorised  to  en- 
ter a  coouiioo  appearance,  or  file  oomnMn  bail  for  such  defendant  or  defendants,  if  the  said 
plaintiff'  or  plaintiffs,  shall  so  tiiiok  fit;  such  payment  to  the  plaintiff  or  plaintiffs  to  be  made 
subject  lo  such  deductions,  if  any,  from  the  sum  of  ten  pounds  deposited  and  oaid,  to  aii- 
swer  the  costa  as  aforesaid,  as  upon  the  taxation  of  the  nlainiiff 's  costs,  as  well  of  the  suit 
as  of  Ilia  spplioatiQii  to  the  Court,  in  that  behalf,  may  be  found  reasonable.*' 

t  "  This  lias  basn  sometimes  arroneously  called  my  act.  The  truth  is,  I  altered  these 
olauses  a  little,  aodoMde  them  less  miacbievous  than  otherwise  tbey  would  have  been.  But 
I  am  afraid  they  are  productive  of  more  mischief  than  good,  after  all." — Pe^  Lord  EUenbo- 
rough,  C.  J.;  1  Smith,  128. 

X  For  this  purpose  give  a  brief  to  counsel,  to  move  for  a  rule  nisi,  upon  an  affidavit  stat- 
ing the  arrest;  depomt;  paymant  of  it  into  court;  and  that  bail  has  been  put  in  and  pcffect-' 
<od;  or  ^t  tbo  defendant  has  rendered;  as  the  case  may  be;  draw  up  the  role  with  tfce  clerk 
of  the  roleS}  and  serve  a  copy  of  it  on  the  plaintiif 's  attorney;  afterwards  move  to  make 
the  rule^  etiolate  upon  affidavit  of  serviee,  and  take  tlie  money  out  of  court  in  the  asoat 
w»v. 
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sited  in  the  hands  of  the  .shcriflf  in  lieu  t>f  bail  repaid  to  him  under  the  43 
Geo.  3.  c.  46.  sec.  2.  as  that  act  *.nly  allowed  the  defendant  to  move  the  court 
for  such  a  purpos^e  when  he  had  duly  put  in  and  perjcded  bail;  and  it  was  ur- 
ged that  the  legislature  did  not  intend  that  the  defendant  should  have  the  alter- 
native of  rendering   his  person,  or  perfecting  bail,  as  in  other  cases. 

Per  Cur,  The  statute  43  Geo.  3.  c.  46.  s.  2.  which  allows^the  deposit 
to  be  made,  directs  that  it  shall  be  returned  in  case  the  party j^shall  duly  put^in 
and  perfect  baily  and  though  the  present  surrender  does  not  meet  the  letter^  it 
meets  the  spii-tt  of  the  act,  and  is  a  substantial  compliance  with  its  directions, 
since  the  security  in  lieu  of  which  the  deposit  was  made,  the'defendant's  per- 
son, is  thereby  attained. 

3.  NuN.v  V.  Powell.  M.  T.  1803.  K.  B.  1  Smith.  Rep.  3.3.  S.  P.  Edelsten 
And  where  v.  Adams.  M.  T.  1818.  C.  P  2  Moore,  6i0;  S.  C.  8  Taunt.  557. 

money  is  A  rule  was  obtained  calling  upon  the'^ sheriff  of  the  county  of  L. Ho  show 
wo  depoiit    cause  why  certain  sums  of  money  deposited  in  his  hands  under  the  statute  43 

third^Denon  ^®®-  ^-  ^-  ^^'  ^'  ^-  ***  ^*^"  ^J  ^^''  ^^"^  *^®  appearance  of  the  defendant,  should 
the  court  "o*  ^®  P^i^  over  to  him,  tho  defendant  huvin.'  put  in  and  perfected  special  bail, 
will,  npon  and  having  surrendered  in  discharge  of  his  bail.  By  thc^affidavit  it  [appeared 
bail  being  that  it  was  the  money  of  the  applicant  himself  which  had  been  deposited  for  the 
pot  in  and  above  purpose.  But  it  was  also  shown  by  the  affidavit  of  one  A .  B.  tliat  he 
L  "^^  J  had  been  arrested  as  the  drawer  of  a  bill  of  exchange,  drawn  on  and^accepted 
'^^de  U  to  ^y  '^^  applicant  for  goods  purchased  by  the  former  for  the  latter^s  use,  and  de- 
IjQr^p^dt^livered  tohim;  in  consequence  of  which,  A.  B.  now  insisted  upon  an  equita- 
the  pej-Bon  ble  claim  to  the  money.  It  was,  however,  urged  on  behalf  of  the  defendant, 
by  whom  it  that  the  words  of  the  act  "  upon  perfecting  bail,  the  money  so  deposited  shall  by 
was  aetoai  order  of  the  Court,  upon  motion  made,  be  repaid  to  such  defendant,"  imported 
V^^j®PJ*J|*^  that  the  Court  could  only  look  to  him  as  the  party  interested  in  it. 
the  defend  '^^^  P^^  ^^^-  '^^^  ^^^  means  that  it  should  bona  fide  be  repaid  to  the  pcr- 
ant;  son  who  has  actually  deposed  it  to  him  whose  property  it  really  is.     As  to  the 

other  claims  upon  the  money,  we  cannot  enter  into  them  upon  the  present  ap- 
plication.— Rule  absolute. 

3.  Edelsten  and  another  v.  Adams.  M.  T.  1818.  C.  P.  2.  B.  Moore, 

610;  S.  C.  2  Taunt.  557. 
Tboogh  he  The  debt  and  costs  in  this  cause  having  been  paid  into  court  under  statute 
became  43  Geo.  3.  c.  46.  s.  2.  by  a  friend  of  the  defendant,  and  the  defendant  hav- 
ft  th^^  ing  subsequently  put  in  bail,  and  surrendered  himself,  a  rule  nt«t  that  the  mo- 
rooney  was  °®^^  might  be  returned.  The  opposition  was  grounded  on  an  affidavit  that  the 
paid.  defendant  had  become  bankrupt  since  the  money  vas  paid,  and  that  such  be- 

ing the  case,  the  assi^rnees  only  of  the  defendant  were  entitled  to  receive  it. 
Per  Cvr.  Our  power  in  these  cases  is  derived  wholly  from  the  statute,  and 
The  above  as  no  case  occurs  of  the  Court  ordering  a  detention  of  the  money  by  the  sheriflT, 
act  does  we  are  at  liberty  to  decide  on  equifab  e  principles.  *  The  question  is  simply 
"h*  A^^^^^  whether  the  plaintiff  has  a  r  ght  to  retain  the  money,  and  by  virtue  of  the  sta- 
tio^noHhe  *"**  he  has  not;  all  ulterior  considerations  must  rest  between  the  defendant 
Court  in  *^"^  the -person  whose  money  it  is.  Rule  absolute. 
>granting  4..P.AKKER  v.  Turner.  E.  T.    1813.  K.  B.  2  Chit."Rep,  71. 

time  to  pnt  A  sherifi*  having  brought  a  deposite  in  lieu  of  bail  into  Court  under  the  43 
*"  ^'^'to  **'^  ^®^'  ^'  ^:  '*^-  *'^®  plaintiff  obtained  a  rule  to  show  cause  why  the  same  should 
claim  made"^*  be  paid  to  him,  the  defendant  having  omitted  to  put  in  and  perfect  bail; 
by  plaintiff  ^]^^^  '*  ^^s  contended  that  the  statute  being  imperative  upon  the  Court  to 
for  the  mo  g've  the  plainti  the  deposite  upon  the  defendant's  non-appearance,  the  rule 
ney  deposit  niust  be  absolute.  Sed  ppi*  Cur.  The  statute  does  not  divest  the  Court  of  its 
?*hi^ k2 **^*®^'^®*'*'°  ^^  ^°  giving  time  for  pitting  in  bail;  and  there  must  be  an  affidavit 
ubuaaea.    of  merits  before  we  shall  grant  this  application. 

fondant*  be      tv.        ^'  ^*'''*'^  ""'  PaRsons.  T.  T.    1814.   C.  P.  5  Taunt.  623. 
iog  arrested     ^^^en^ant  had  been  arrested  by  a  wrong  name.     He  paid  the  amount  of  the 
by  a  wrong  8«ni  swom  to,  and  lOL  for  the  costs  to  the  sheriff;  at  the  same  time  protesting 
name,  depo  against  the  irregularity,  and  without  prejudice.     A  rule  nisi  had  been  obtain- 
sitlhe  Qsaal      *  Or,  according  to  the  7  and  8  of  Goo.  4,  to  comply  with  the  rpqiiisilions  of  that  net. 
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ed  by  tbe  plaintiff  to  have  the  money  deposited  paid  to  him.  [  ^0  1 

Std  per  Cur,     It  is  imposible  we  can  authorize  the  plaintiff  to  take  this  mo-iom  with 
ney  out  of  Court,  to  which  he  makes  no  other  title  than  by  having  arrested  a  opt  preja 
person  against  whom  no  writ  ever  issued,  and  who,  to  free  himself,  pays  thitf  ^.*£***  P'^^*^ 
money  without  prejudice.  llk«iroBt 

6.  Stewart  V.  Bracebridge.  T.  T.   1819.  K.  B.  2  B.  &  A.  770;  S.  C.    of  coart  on 

1  Chit.  Rep.  &29.  defendaot's 

Money  had  been  deposited  with  the  sheri If  under  the  49  Geo.  3.  c.  46.  in  cooimitting 
ilea  of  bail;  plaintiff  had  been  decreed  to  have  this  money,  save  and  except  a  to  perfect 
surplus  which  his  attorney  contended  he  had  a  right  to  retain  in  respect  of  cer-  '^^"' 
tain  poundage  payable  to  the  chief  clerk  in  court  on  all  moneys  paid  into  court,  Andoeither 
according  to  the  rule  5  Jac    1.    1607.  «he  sheriff, 

Sed  per  Cur,     This  does  not  fall  within  the  rule;  for  that  rule  only  applies ^^  "f  f|,J® 
to  cases  wherein  a  party  ai  his  awn  request  pays  the  money  into  court.    ^Here,  ^^^  j^  ^ 
however)  that  is  not  the  case;  for  it  is  paid  in  under  the  provisions  of  an  act  of  titled  to 
parliament,  not  by  the  party  to  the  suit,  but  by  the  sheriff     Then  if  this  fee  poandnge, 
does  not  fall  within  the  rule  of  court,  and  the  legislature  have  not  expressly  on  the  mo 
made  any  provision  for  its  payment,  it  cannot  be  allowed  bv  the  Court.  ''®J  being 

7.  Clarke  asd  awother  v.  Yeatf.s.  E.  T.   1822.  C.  P.  3  B.  &  A.  273.    ^f^^^J^^ 
This  was  a  ca.se  in  which  the  defendant  had  paid  to  the  sheriff  under  the  sta-  a  j  • 
tate  43  Geo.  3.  c.  46.  s.  2.  the  debt,  and  the  costs  of  arrest,  in  lieu  of  bail;  ^,^  ^m 
and  for  which  sum  the  sheriff  gave  a  receipt.     The  sheriff  not  complying  with  the  defend 
a  notice  from  the  plaintiff  to  deliver  over  the  money,  he  commenced  proceed- ant  be  pre 
ings  against  the  defendant.     But  the  Court  held  that  the  default  of  the  sheriffja<liced  by 
should  not  work  an  injury  to  the  defendant.     Rule  absolute.  ^^^  "**f'h 

8.  When  bail  above  is  not  put  in  and  perfected  in  due  time,  or  the  defend- J^^|;^®  *  * 
ant  has  not  rendered  himself,  as  it  has  been  seen  {anU,  p.  28.)  he  may  do,  the  ^     .J,   .. 
plaintitfis  entitled  by  the  express  words  of  the  statute  43  G    3.  c.  46.  s.  2.  ^  ^^^    " 
(aiUCj  p.  27.  n."^  to  have  the  money  deposited  and  paid  into  court,  paid  to  fected,  or 
him  by  order  of  the  Court  upon  motion  made  for  that  purpose;!  see  5  Taunt,  the  defend 
623.  <^Dt  have 

9.  Plate  v.Triscott.  M.  T.   1819.  K.  B.   1  Chit.  Kep.  675.  ed^TrnwIf 

The  copy  of  a  rule  f4>r  taking  out  money  deposited  in  the  bandit  of  the  sher-jj,^  depoait 
iff  in  lieu  of  bail  had  been  left  at  the  defendant's  last  place  of  abode,  and  ano-  will  be  paid 
ther  had  been  stuck  up  in  the  office.  A  rule  was  now  moved  for  to  show  cause  to  the  plain 
why  such  service  should  not  be  deemed  good,  upon  an  affidavit,  stating,  that  tiff.* 
inquiry  had  been  made  ai  defendant's  last  place  of  abode,  and  it  was  found  that  1^11 
he  was  gone  to  sea.  The  Court  granted  it,  and  afterwards  made  it  absolute.  ^"/  where 
See  I  Taunt.  433.  5  id  777;  7  id    145.  tlnn^t 

/ry\    T*  J.  CAOnot  DO 

(U)    JliFF£CT  OF  IT,  ON  THE  PROCEEDINGS  IN  THE  CAUSE.^!  perionally 

— — — ^— — eerved  with 

II.   BAIL  ABOVE^  a  nile  for 

*  For  lliis  purpose  make  an  afiidavit  s'ating  tho  arrest;  deposit  payment  of  it  into  court,  P?' 

and  that  bail  has  been  put  in,  or  not  perfected,  as  the  case  may  bo,  and  proceed  as  directed  P®*®»  '®*^ 
ante,  p.  28;  see  1  Arclib.  Pr.  K.  B.  p.  84.  iDg  a  copy 

t  The  101.  deposited  as  costs  is  to  be  subject  to  such  deductions  as,   upon  taxation  of  ^'^  J."®  "JJ* 
plaintiff's  costs,  as  well  of  tho  writ  as  of  his  application  to  the  Court  in  this  behalf,  may  be  **  «*'•**" 
found  reasonable;  see  45  G.  3.  c.  40.  s.  2.  ante,  p.  27  n.  •"*  *  "J* 

J  When  the  money  has  been  deposited  in  court  by  tho  sheriff  in  lieu  of  bail,  and  paid  out  pl^ce  of  a 
of  court  to  the  plaintiff,  he  may  still  enter  a  common  appearance,  or  file  common  bail  for  bode,  and 
the  defendant  it  he   ihink  fit,  and  so  proceed  in  his  action;  43  G.  3.  c.  46.  s.  3.     In  these  stickiog  it 
cases,  there  is  no  provision  made  by   the  act  wiih  regard  ip  costs,  if  he  should  not  event-  JP  i"  '"• 
ually  recover  more  than  that  sum;   nor  for  bis  refunding  any  part  of  it,  if  he  should  recover  a.  B.  office 
Jess.  hi^  been 

$  By  statute  7  and  8  G.  4.  c.  72.  s.  2.  it  is  enacted  hat,  whereas  by  an  act,  passed  in  the  deemed  saf 
forty-third  year  of  the  reign  of  his  late  Majesty  King  Georse  the  Third,  ante  p.  27.  ns.  ficieoC. 
persons  arrested  upon  mesne  process  were  enabled,  in  lieu  of  giving  bail  to  the  sheriff,  to 
deposit  in  the  hands  of  the  sheriff  the  sum  endorsed  upon  the  writ,  together  with  ten  poonda 
in  addition  to  such  sum,  to  uns'.ver  the  costs,  which  might  accrue  up  to  the  time  of  the  return 
of  the  writ;  and  also  such  further  sum,  if  any,  as  should  have  been  paid  for  the  King's  line, 
upon  any  original  writ,  and  should  thereupon  be  discharged  from  such  arrest;  and  whereas 
it  is  expedient  \p  extend  the  provisions  of  the  said  act,  and  to  enable  persons  who  have  been 
arrested  to  deposit  or  pay  into  the  court  in  which  the  writ  shall  be  returnable,  the  sum  in< 
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[  32  ]  HI.  RETURN  OF  SHERIFF* 

Bt|l6tfftf 0110,     See  titp.  Bankrupt ;   Chancery  ;    Coroner  ;   Erckmmtieal 
Cowi;  Evidence;  E-scUe  aiki  CmloMM;  JitHce  eflhe  P^iace;   WUneas. 

BcptfbStfOU-      See  tit    Ecclesiastical  Persons. 

9f -)UtQt     See  tits    Chwchwarden  ;  Constable  ;    Coroner  i  Cetpotaiimh ; 
Overseer  \   Principal  and  J3lgent;    Sher^, 

doned  apon  the  wvit,  together  with  an  additional  sum  aa  seeority  fbr  costs  to  abide  the  event 
of  the  suit,  inataad  of  |nittini^  in  and  perfeeting  hail  in  the  said  acticMi;  be  it,  tbeiefbre,  en- 
letcd,  that,  in  all  cases  in  wmoh  apv  defendant  shall  have  been  discharged  IK>in  erfesi,  iipen 
making  such  deposite  as  is  reouired  by  the  8aid  recited  act,  and  the  sum  so  deposited  soa]I 
have  been  paid  into  court,  it  snali  be  lawAil  for  such  defendant,  instead  of  putting  in  and 
perfecting  special  bail  in  the  action,  according  to  the  course  and  practice  of  fhe  court,  to 
allow  the  sum  so  deposited  with  the  sheriff,  and  by  him  paid  into  court  as  aforesaid,  togeth- 
er with  the  additional  svm  of  ten  ptmnds  to  be  paid  into  court  by  such  defendant,  aa  a  ftv- 
ther  security  for  the  costs  of  the  action,  to  remain  in  the  court  to  abide  the  event  of  ^e 
suit;  and,  in  all  cases  where  any  defendant  shall  have  been  arrested  and  shall  have  given 
bail  to  the  sheriff,  or  Rhall  h^ve  been  arrested  and  remain  in  custody,  it  shall  be  lawful  fbr 
•iioh  last-mentioned  defbodant,  instead  of  putting  in  and  perfecting  special  bail,  to  deposit 
and  pay  into  the  said  oourt  the  sum  mdo  sod  upon  the  writ,  together  with  the  amount  of  the 
King's  fine,  if  any,  upon  the  original  writ,  and  the  further  sum  of .  twenty  pounds,  as  a  secu- 
rity lor  the  costs  of  he  action,  there  to  remain  to  abide  :he  event  of  the  suit;  and  thereupon 
the  said  defendant  may,  and  he  is  hereby  required  to,  enter  a  common  appearance,  or  file 
common  bail  in  the  action  within  such  time,  as  he  would  have  been  required  to  have  pu:  in 
and  perfected  epeeial  bail  in  the  aetion,  according  to  the  course  of  the  said  court,  or  default 
thereof,  (he  plaintiff  in  rhe  action  is  hereby  empowered  to  enter  such  common  appearance, 
or  lUe  common  bail  for  the  said  defendant,  and  the  eause  may  proceed,  as  if  the  defendant 
had  put  in  and  perfec  ed  special  bail;  nnd,  in  case  iudgment  in  tne  said  ao  ion  shall  be  given 
for  the  plaintiff,  he  shall  he  entitled,  by  order  of  ine  court  upon  motion  made  for  that  pur- 
pose, te  receive  the  said  money  so  remaining  in,  or  so  deposited  or  paid  into  the  court  as 
aforesaid,  or  so  much  thereof  as  will  be  sufficient  to  satisfy  the  sum  recovered  by  the  judg- 
ment and  the  costs  of  the  applicatien;  and  if  judgment  be  given  in  the  said  action  for  the 
defendant,  or  the  plaintiff  discontinue  his  suit  or  be  otherwise  barred,  or  in  case  the  sum 
deposited  and  paid  mto  court  be  more  than  sufficient  to  satisfy  the  plaintiff,  the  said  money 
so  deposited  or  paid  into  court,  or  so  much  thereof  as  shall  remam,  shall,  by  order  of  the 
court  upon  motion  to  be  made  for  that  purpose,  be  repaid  to  such  defendant. 

Provided  always  and  be  it  onactnd  that  it  shall  and  may  be  lawftil  for  the  aaid  defendant, 
who  haih  made  his  election,  to  make  such  deposit  and  payment  as  aforesaid  at  any  time  in 
the  progress  of  the  cause  before  issue  joined  in  law  or  fact,  or  final  or  inierlocutoiy  jndg- 
ment  signed,  to  receive  the  same  out  of  court,  by  order  of  the  said  court,  upon  putting  m 
and  peifecting  special  bail  in  the  cause,  and  payment  of  such  costs  to  the  plaintiff  as  the 
said  Court  shall  direct.  Provided  also  and  be  it  further  enacted  that  it  shidl  and  may  bo 
lawftjl  for  any  defendant,  who  shall  have  put  in  and  perfected  special  bail  in  any  cause,  upon 
motion  tn  the  couriia  which  the  action  is  brought,  if  the  Court  shall  so  think  fit,  to  depoiit 
and  pay  into  court  the  sum  which  would  have  been  deposited  and  paid,  in  case  the  defend- 
ant had  originally  elected  so  to  <io,  together  with  such  further  sum  to  answer  the  costs  as  the 
Court  may  direct,  to  abide  the  event  of  the  said  suit,  and  to  be  disposed  of  in  manner  afore- 
said, nnd  thereupon  it  shall  be  lawful  for  tbe  said  court  to  direct  a  common  appearance  to  be 
entered,  or  common  bail  filed  for  the  defbndant,  and  an  oxoneretur  to  be  entered  upon  the 
bail  piece  in  the  said  cause. 

*  The  return  of  the  sheriff  is,  that  the  party  has  been  discharged  fVom  the  arrest,  under 
the  statute  43  Geo.  3.  c.  46.  s.  S.  on  depositing  in  the  sheriff's  hands  the  sum  endorsed  on 
the  writ,  with  ten  pounds  in  addition  to  answer  coats,  Ac 

f  A  deputy  is  a  person  who  exercises  an  office,  Ac.  in  another  man's  right,  whose  for- 
feiture or  misdemeanor  shallcauso  him,  whose  deputy  he  is,  to  lose  his  office.  The  common 
law  takes  notice  of  deputies,  but  it  never  recognises  under  deputies;  fbr  a  deputy  is  general- 
ly but  a  person  authorised,  who  cannot  authorise  another;  see  1  Lill.  Abr.  44o.  A  man  can- 
not make  a  deputy  in  all  cases,  except  the  grant  of  the  office  justify  him  in  it,  and  where  it 
is  to  one  to  execute  by  deputy,  ^c.  A  deputy  cannot  make  a  deputy,  because  it  imptiei 
an  assignment  of  his  whole  power,  which  he  cannot  assign  over;  but  l)e  may  empower  an- 
other to  do  a  particular  act;  see  Lil.  379;  1  Salk.  96.  A  judge  cannot  act  by  deputy;  see 
2  Hawk.  P.  C.  c.  1.  s.  9.  But  it  has  been  adjudged  that  recorders  may  hold  tneir  courts  by 
deputy;  see  1  Lev.  76. '  The  office  of  Custos  Brevium,  and  Chirographer  in  C.  P.  cannot 
be  executed  by  deputy;  see  I  Nels.  Abr.  644.  A  steward  of  a  court  may  appoint  a  deputy; 
and  acts  of  an  under  steward's  deputy  have  been  held  good  in  some  oases;  See  Cro.  Elis. 
534;  et  ante,  vol.  vi.  p.  470.  A  bailiff  of  a  liberty  may  appoint  a  deputy;  see  Cro.  Jac 
240.  Where  an  office  descends  to  an  infant,  idiot,  &c,  such  may  make  a  deputy;  see  9 
Rep.  47.  Where  an  office  is  granted  to  a  man  and  his  heirs,  he  may  make  an  assignee  of 
that  office,  and,  by  consequence,  a  deputy.  A  deputy  of  an  officer  has  no  interest  ineretn' 
but  doth  an  things  in  his  master's  name,  and  his  master  shall  be  answerable;  but  an  assignee 
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BtStCnt.*    See  tits.  CuHeayr  Dower;  Ejectmenti  Steir.  L  ^  ] 

I.  GENERAL  NATURE  OF,  p.  S5. 
II.  DISTINCTION  BETWEEN  DES<  ENT  AND  PURCHASE, 

p.  .35. 

111.  HOW  IT  DlJ'PfcftS  PlROM  DESCENT  «Y  tHE  CIVIL  LAW, 

p.  36. 
IV  RELATIVE  TO  WHO  MAY  BE  HEIRS. 

(A-  ALifcNH,  j>.  36. 

(B)  Bastards,  p.  37. 

(C>  Idiots  azd  lunatics,  p.  37. 

(D)  MONSTKItS,  p.  37, 

(E)  Papists,  p.  38. 

(F)  Persons  XTTAtNtfe*,  p,  38. 

V.  RELATIVE  YO  THE  DfeSCENT  OF  CORPOREAL  HERlS- 

DITAMENTS. 

(A)  By  TriE   COMAlON  LAV*-. 

lU.    Qf  %h  tHnte^  in  p6i$t9^ion. 

].  Oederal  renrarks,  p.  39.     3.  CtinonA  of  descents. 

(a)  InheHhihc^s  (tesceod  liQf?any  to  the  issue  of  Xhh  person  wh6  lust  died 
a6tinally  seifted,  p.  40.  (b)  Male  issue  shall  be  admitted  before  the  fbmale,  p. 
4^.  [c)  \fheii  mkles,  eldest  shsH  inhetit;  WheA  female,  they  shall  take  joint- 
ly, p,  43.  (<f)  Lineal  descendants  shaH  repre^rnt  their  anceMor  in  infinitum,  |  S4  1 
p.  >i4.  (e)  On  fttitnt^  of  lineal,  collateral  descent  (to  blood  of  fifst  t)Urchiiser) 
shall  tn&e  plftce  Mbjeei  to  th^  three  preceding  ruh^,  p.  45.  {J )  Proximity 
to  6bllllteral  trnc^or  Itist  seised  inusl  be  by  whol^  blood,  p.  48.  {$:)  Ifi  cot* 
laterkl  inheritftOtes  ttikle  stock  prefi^tfed  to  feiMile,  unleiss  eMate  deAcende<) 
from  female,  p  53. 

A.  Mode  of  tracing  an  heir  M  Hivr,  p.  53. 

9d\j,  Of  estates  in  remainder  or  rerersioki,  p.  54, 

(B)  Bt  STATUTE  LAW,  p.  55. 

(C)  By  custom. 

1st.  Borough  English,  p.  57.     ^.  Copyholds,  p.  57.     3d.  Gavelkind, 
p  67 

VI.  RET  ATIVE  TO  THE  DESCENT  OF  INCORPOREAL  Hft- 

REDITAMBNTS. 

(A)  Advowson,  p.  6B. 

(B)  Commons,  p.  60. 
(O)  DioifiTlEs,  p.  61. 

(D)  Franchises,  p.  64. 

(E)  OrpicBs,  p.  64. 

(F)  Rents,  p.  65. 

hatVi  an  Interest  in  the  office,  and  does  all  thiD|?s  in  his  own  name,  for  wtiom  his  grantor 
shall  not  answer,  unless  in  special  cases,  see  i'crmes.  De  Le  Ley.  A  superior  officer 
must  answer  for  ois  deputy  in  civil  actions,  if  he  is  not  gufiicient;  but  in  criminal  cases  ft 
is  6th6rwis«,  Urhef'e  deputies  are  to  answer  for  themselves;  ses  2  Inst.  lUl;  T)oct.  and  Stud* 
c.  4^. 

*  Ttie  doctrine  oF  descents,  or  law  of  inheritance  in  feo-simpTo,  is  a  point  of  »he  highest 
importincc,  and  is  indeed  th«  principal  object  of  the  law  of  real  property  in  England.  All 
the  rules  relating  to  purchases,  whereby  the  le)(al  course  of  descents  is  broken  and  altered, 
perpetually  refer  to  this  settled  law  of  inheritance,  as  a  datum  or  first  principle  universally 
Biiown,  and  upon  which  their  subsequent  limitations  are  to  work.  Thus  a  gift  in  tail,  or  lo 
a  man  and  the  heirs  of  his  body,  is  a  limitation  that  cannot  be  perfectly  understood  without  a 
previous  knowledge  of  the  law  of  descent.-*  in  fee-simple.  One  may  well  perceive  that  thi.s 
IS  an  estate  confined  in  its  descent  o  such  heirs  Only  of  the  donee  as  have  sprung,  or  shall 
spring  from  his  body;  but  who  those  heirs  are,  whether  nllhiH  children  both  mail  and  female, 
or  the  male  only,  and  (amohff  rhe  nwiles)  whether  th*-  eldest,  youngest,  or  other  son  alone, 
or  all  tile  sons  together,  shall  be  his  heirs;  this  is  a  point  that  must  bo  referred  back  to  the 
statiding  law  of  descents  in  fcc-pimple  \o  be  informed  of;  2  Bl.  Com.  201;  and  see  Com. 
Dig.  Dcscehta;  Bac.  Abr.  Doscehts;  3  Crtiise's  Dig.  372.  ^c;  Wood.  Vin.  Lee.  vol.  ii, 
251).  &c.;  Hal.  irist..C.  L.  c.  11;  Wright's  Ten.  174;  Gi^b.  Ten.  2.;  Dairy  nip.  Feud.  Prop._ 
4  edit.  c.  h.  p.  159;  Bl.  L.  of  Dcsc;  Watk.  on  Degc;  H.  Chitlv  on  Dcpc;  Rowe  on  Desc: 
Aid  fitobitison  dh  Gavelkind,  p.  30. 
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(G)  TiTiTEs,  p.  66. 
(H^  Wats,  p.  66. 

VII.  RELATIVE  TO  DESCENT  IN  SOME  SPECIAL  CASES. 

(A'l  Of  th»  crown,  p.  66, 
(B)  Of  heir  looms,  p.  67* 

VIII.  RELATIVE  TO  HOW  A  DESCENT  MAY  BE  QUALIFIEI> 
OR  DESTROYED. 

(A)  Bt  act  of  the  ancestor. 
1st.  By  a  devise,  p.  68.     2d  Bv  a  foeffment  and  re-enfoefinent,  74, 
3d.  By  fine  or  recovery,  p.  76. 

L  35    J  (B)    B»  OPERATION  OF  LAW,  p.  75. 

(C)  In  consequence  of  the  acts  of  third  parties,  p.  76. 


I    GENERAL  NATURE  OF, 

DeM^ent  is  Descent  or  hereditary  succession  is  the  title  whereby  a  person  on  the  death 
h  ^^  b  ^^^^^  ancestor  acquires  his  estate  by  right  of  representation  as  his  heir  at  law. 
heir^Buc^^ ^^  heir,  therefore,  is  he  upon  whom  the  law  casts  the  estate  immediately  on 
ceeds  lo  his^^^  death  of  the  ancestor,*  and  an  estate  so  descending  to  the  heir  is  in  law 
ancestor:     called  the  inheritance;  see  2  HI.  Com.  201 ;  3  Com.  Dig.  362. 

2.  Roe,  d.  Aistrof,  v.  Aistrof.  M.  T.  1778.  C,  P.  2  Bl.  Rep.  1228. 
And  is  so  Freehold  lands  were  settled  before  marriage  on  the  husband  and  wife  for 
inviolable,  )jfe^  remainder  to  the  heirs  of  the  husband  and  wife.  Copyholds  in  borough 
Jj^j^jI^^*"  English  were  also  settled  on  the  husband  and  wife  for  life,  remainder  to  the 
•d  or  vsri  ^^irs  of  their  two  bodies  in  Wee  manner,  and  to  the  same  uses  as  the  freehold. 
•d«t  This  was  an  action  of  ejectment  brought  to  recover  the  copyhold  lands  so  held 

as  above  stated.  A  verdict  had  been  given  to  plaintit^  subject  to  the  opinion 
of  the  Court.  Pet  Cur.  There  is  reason,  indeed,  to  suppose  that  the  par- 
ties might  not  mean  the  two  estates  to  go  in  a  different  channel.  But  this  is 
only  a  supposition,  and,  if  certain,  still,  as  this  is  a  legal  estate,  it  is  not  in  the 
power  of  the  parties  to  alter  the  legal  course  of  descent.  Jn  like  mmmer  only 
means,  that  both  estates  shall  be  entailed.  See  B  Co.  1 ;  Co.  Litt.  27.  a.;  Plowl. 
251 ;  7  Co.  40.  W.    1  Brownl.  46;  2  id.  334. 


II.  DISTINCTION  BETWEEN  DESCENT  AND  PURCHASE.^ 

The  difference  between  the  acquisition  of  an  estate  by  descent  and  by  pur- 
chase, consists  principally  in  two  points;  1st.  That  by  purchase  the  estate  ac- 
[  36  ]    quires  a  new  inheritable  quality,  and  is  descendible  to  the  owner's  blood  in  ge- 
r  neral,  as  a  feud  of  indefinite  antiquity.     2dly.  That  an  estate  by  purchase 

will  not  make  the  person  who  acquires  it  answerable  for  tho  acts  of  his  ances- 
tors as  an  estate  by  descent  will;§  see  3  Cm.  Dig.  452. 

*■  Yet  though  the  lands  are  cast  on  the  heir  by  the  luw  itself,  the  heir  has  not  plenum  domi* 
nium,  or  full  and  complete  ownership,  till  he  has  mnde  an  urtual  corporeal  entry  into  the 
lands;  for  if  he  die  before  entry  made,  hit*  heir  Khali  not  be  entitled  to  take  the  possession, 
but  the  heir  of  the  person  who  was  Inst  ac.'ually  seised.  Tt  is  not,  therefore,  onl^  a  mere 
right  to  enter,  but  the  actual  entry  that  makes  a  man  complete  owner,  so  as  to  transmit  the 
inheritance  to  his  heirs;  non  jus  scd  seisina  fucit  stipitem;  Com.  Dig.  Descent,  C.  6,  9,  10. 

f  For,  although  the  right  of  inheriting  be  known  to  the  laws  of  every  civilized  country, 
and  is  founded  on  the  best  principles  of  reason,  yet  it  is  not  derived  from  natural  low,  or 
which  can  belong  to  any  man  in  a  state  of  nature;  from  uhlch  it  follows,  that  the  numerous 
and  arbitrary  rules  by  which  its  course  is  either  directed  or  interrupted  can  never  properly  be 
estemed  or  objected  to  as  violations  of  natural  justice;  3  Cru.  Dig.  362. 

f  The  ncquisi:ion  of  an  estate  by  purchase  is,  in  lci»al  signification,  where  title  thereto  is 
vested  m  u  man  by  his  own  act  and  agreement,  by  some  kin/1  of  conveyance  either  for  mo- 
ney or  for  some  other  consideration,  or  freely  of  gift.  Sir  W.  Blackstone  has  enumerated 
the  following  modes  of  acquiring  an  estate  by  purchase: — jschcat;  occupancy;  prescription; 
forfeiture;  and  alienation. 

(  The  instances  in  which'a  person  takes  by  descent,  and  not  by  nurcliaso,  may  be  classed 
uuderthe  following  heads:  1st,  Where  an  estate  descends  in  a  regular  course  oi  succession 
from  father  to  son,  or  from  any  other  ancestor  to  bis  heir  at  law;  see  1  Co.  98.  a.  b.;  Watk. 
Descent,  28;  2ndly,  Where- the  ancestor  by  any  ^ift  or  conveyance  takes  an  estate  of  (Voc- 
hold,  and  in  the  same  conveyance  an  estate  is  limited  either  mediately  or  immediately  to 
his  heirs  in  fee  or  in  tail;  see  Shelley's  case,  1  Co.  104;  Watk.  Descent,  233;  4  Cru.  Dig. 
377;  Preston's   Estates,   263.  221;  11  Rep.   80;  5  Burr.  2615;  S.  C  2  Bl.  Rep.  687;  1 
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DESCENT.— »%o  imy  be  Ostrs.  ^ 

III.    HOW  IT  DIFFERS  FROM  DESCENT  BY  THE  CIVIL 

LAW. 

By  the  civil  law,  the  heir  is -defined  to  be,  he  who  is  universal  successor  to 
all  the  goods,  and  all  (he  rights,  of  the  deceased,  and  ivho  is  bound  to  acquit 
all  the  charges  and  burdens  of  the  said  goods^  I  Domat  b  1.  t.  1.  s.  1  p  ooS, 
And  (his  definition  eiobracnd  the  two  sorts  of  heirs  known  to  that  law,  viz.  those 
who  were  instituted  or  named  by  a  testament,  called  testamentary  heirs,  and 
those  to  whom  the  law  gave  the  inheritance  on  account  of  their  proximity  in 
blood,  who  were  called  heirs  to  intestates,  because  they  succeeded,  if  they  . 
were  not  excluded  by  a  testament,  ibid.  But  the  law  of  Eugland  makes  a  dis- 
tinctifin  between  these  two  sorts  of  heirs,  and  gives  them  dif^rent  names  For 
the  heir,  the  legal  understanding  of  the  common  law,  is  he  to  whom  land  tene- 
ments, or  hereditaments,  by  the  act  of  God,  and  right  of  blood,  do  descend  of 
Bpme  estate  of  inheritance.  And  by  the  common  law  a  man  cannot  be  heir  to 
goods  or  chatties;  for,  as  to  these,  the  person  who  succeeds  to  them,  is  call- 
ed in  law,  executor,  if  he  succeeds  by  the  appointment  of  the  deceased  in  his 
last  will  and  testament;  or  administrator,  if  he  succeeds  by  the  appointment 
of  the  ordinary  in  the  case  of  dying  intestate;  see  Co.  Litt.  by  Thomas,  vol. 
ii.  p.  156. 
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IV.  RELATIVE  TO  WHO  MAY  BE  HEIRS. 

(A)  Aliens,  a     v 

I.  It  has  been  scen^oiife,  vol.  i.  p.  465,  that  none  are  capable  ©^ inheriting ^*Jj*? 
lands,  unlei^  they  are  natural  born  subjects,  or  naturalized,  or  made  denizens,  rit 
And  it  may  be  laid  down  as  a  general  rule,  that  foreigners  are  not  aflowed  to   |  37  . 1 
possess  any  lands  within  this  realm  by  any  title.* 

2.  Doe,  d.  Duroorse,  v.  Joves.  T.  T.  1791,  It.  B.  4  T.  R.  300.  And  it  hta 

A.  B.    a  natural-born  subject  quttied  the  kingdom,  and  married  C.  D   an  beon  beM 
alien,  by  whom  he  had  a  son,  born  abroad.     The  question  was,  whether  this  ******  ^^ 
son  was  capable  of  inheriting  lands  in  England,  as  heir  tp  his  mother.     Lord  ^'Jo^'^''  ^ 
Kenyon  s.iid,  that  supposing  there  elkisted  any  doubts  respecting  the  meaning  ^hoM  f.ith 
of  the  statute  ^5  Ed.  9.  yet  the  subsequent  statutes  operated  as  a  parliamenta-  er  wu  a  fo 
ry  exposition  of  it;  particularly  the  statute  4  6.  2.  c.  21.  which  had  closed  the  reigner,  can 
question,  by  enacting. that  all  children  born  out  of  the  legiance  of  the  crown,  "^^  wherit 
whose  fathers  were  natural-bora  subjects,  should  be  natural-born  subjects;  and  ^"''^Hh  b» 
•also  the  statute  13  G.  2.  c.  ^1.  which  extended  the  same  privilege  to  gr&n<S- thouli *ih« 
children,  hut  still  confided  them  to  the  paternal  line;  from  which  it  clearly  fol-  latter  be  a 
lowed^  that  a  person  born  in  foreign  parts,  and  of  a  foreign  father,  did  Dot  de-  aataralbors 
rive  inheritable  blood  in  this  kingdom  from  his  mother.  sobject. 

(B)  Bastards.      Vide  anle^  vol.  iv.  p.  223.  8o« bastard 

(C)  Idiots  and  lunatics.  cannot  inhe 

Idiotcy  and  lunacy  are  no  impediments  to  the  heritable  blood  of  the  per-  "*' 

Vent.  372;  2  Bl.  Rep.  698;  2  T.  R.  444;  1  Ld.  Raym.  ;«6.     3rdly,  Where  an  ancestor  de-  **^ 

vises  hU  estate  to  his  heir  at  law;  1  Srr.  4S7;  WatK.  Cop.  125.  4thly,  Where  an  ancestor 
hy  deed,  or  by  bis  vvill.  limits  a  particular  estate  to  a  stranj^er,  or  either  limits  over  the  re- 
miinicr  (or  rather  a  reversion)  to  his  right  heirs,  or  leaves  the  same  undisposed  oi;  see 
Wiitk.  Descent,  271;  and  Mr.  H.  Chitty's  Treatise  on  Descents,  p.  4. 

*  Formerly,  also,  a  natural-born  subject  could  not  make  title  by  descent,  through  a  person 
who  vvn^i  an  alien.  But  the  stitute  11^12  Will.  3.  c.  6.  enables  all  natural  bom  subjects 
to  iDhcrit,  and  make  their  pedigree  by  descent  from  any  ancestor,  linenl  or  collateral,  al- 
though tlic  father,  or  mother,  or  otlier  ancestor  of  such  person,  by,  through,  or  under  whom 
they  derive  their  pedigree,  wras  an  alien,  in  the  same  manner  as  if  such  ancestor  was  natur- 
alizedi  or  naturat-bom.  Even  before  this  statute,  the  issue  of  an  heiress  by  an  alien  might, 
if  horn  in  this  coimtry,  have  inherited  to  his  mother,  though  not  to  his  father:  1  Sid.  201; 
1  Vcntr.  422.  By  the  statute  25  G.  2.  c.  39.  a  natural-bom  subject,  who  derives  his  pedi- 
gree through  an  alien  ancestor,  shall  not  inherit  by  virtue  of  the  statute  tl  &  VI  W.  3.  un- 
res.^i  ho  was  in  being,  and  capable  of  taking  at  the  death  of  the  person  lasr  seised,  to  whom 
hecl.iinns  as  heir.  But  this  act  is  declared  not  to  opornte  to  bnr  'he  claims  of  a  posthumous 
nearer  heir;  and,  tlierefore,  if  the  descent  were  cast  on  a  daughter,  and  a  son  was  bom  af- 
terwards, she  would  be  divested  in  his  favour;  and,  if  more  daughters  were  bom  after,  tliey 
Bbou\d  take  in  coparcenary  with  her  on  whom  the  descent  was  cast,  according  to  the  usu&l 
nile  of  descents;  sco  H.  Chittv's  Dcsc.  37. 
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^  DESCE  NT .—  Who  may  be  heirs. 

aad lunatics  sons  subject  to  such  aberrationdofthe  mind;  Co.  Litt.  2.  8;  and  ColUn&oQoo 

"Vy*  Lunacy. 

(D)  Monsters. 

SomoBcten      ^  monster  which  hath  not  the  shape  of  mankind,  but  in  any  part  evidently 

by^descent*  *^®^™  *^®  resemblance  ot*  the  brute  creation,  hath  no  'nheritable   blood,   and 
'cannot  be  heir  or  inherit  any  lands,  albeit  it  be  brought  forth  in  marriage;  but 
although  he  haJh  deformity  in  any  part  of  his  body,  yet  if  he  hath  human  shape, 
ho  may  be  heir;  S  Bl.  Com.  246,  247;  Co.  Liti.  7.  b.;  29.  b. 

(E^  Papists. 

Or  Papitto;  Papists  and  persons  profbssing  the  Popish  reTit?ion,  are  by  statute  It  &  1^ 
W.  3.  c.  4.*  disabled  to  purchase  any  lands,  rents,  or  hereditaments,  and  all 
estates  made  to  their  use  or  in  trust  for  them  are  void;  see  2  Bl,  Com.  293;  6 
Bac-  Ab,  273;  1  P.  Wms.  354.  'But  this  incapacity  is  merely  personal,  and 
does  not  destroy  the  iriherit^ble  quality  of  his  blood,  so  as  to  impede  the  de- 
scent to  other  of  his  kindred;  see  2  Bl.  Com.  257. 

[    38    "I  (P)    PkkSOXS    ATTAINTF.r. 

1.  Under  i\ic  title  of  attainder  aW/,  vol  i.  p.  491.  n.,  it  has  been  seen  that 
Nor penoM  persons  attainted  of  high  treason  or  feli  ny,  are  incapable  of  inheriting  lands  or 
Btuinted;  of  transmitting  them  by  descent  to  their  children;  and  see  1  Vent.  8.  a.;  391. 
b.;  Noy.  165. 
.  .  2.  Coi.LFNdti'ool)  V.  Paoe.  In  the  Exclicquer  Chamber.  I  Vent.  413. 
Uit  JUtfe^*  A.  and  B.  were  brothers;  A.  was  attainted,  and  had  issue  C.  and  died;  C 
|Mi,  Mi«h  purchased  lands  and  died  without  issue.  Held  that  B..!];  his  uncle,  could  not 
diMbiliiy  inherit  from  him,  because  'he  must  derivehis  descent  through  A.  who  was  the 
will  •T«n     precteding  ancestor  and  incapable;  see  Dyer,  274;  Cro.  Car.  543. 

t'^at'onot^  *  ^^  ^^"  ^^^  *^'**  enacted,  ••  that  every  Papist  who  flhall not  ahjoro  the  errors  of  his  re- 
/^^V.  X  ligioDi  ^^  taking  Aie  oMislo  ihe 'Government,  ana  itiaking  the  declaralion  against  ^nb- 
DI909.T  itantiation,  wftbtn'six  months hfler  be  has  attained  the  age  of  18  yebrs,  shall  be  incapable  of 
ittfaentiogtor  taking,  by  descent,  as  tvell  as  pBrfihase^  any  real  estates  whetseever;  a^d  bis 
a«jit«f  k4B,'bemg  a  Protestmnt,  shall  hold  then  to  bis  avsfl'iise  till  such  iliaie  as  he  Gem- 
plies  with  the  terms  of  theaci."  This  act  is  repealed  by  atalote  18  Gee  S.  c.  €0.  as 'to 
Papists  who,  within  six  months  aAer  the  passing  of  the  act,  or  their  coming  of  «ge,  should 
take  tho  obths  pretscrlhed  by  this  last  act. 

^  tTrti  tiedtrine  is  t^ios  explainrd  ^y  the'Hdh.  Chas.  Yoi'ke  ''Law  of  forfcitoie,  4  edit. 
32fad.  €6yr  It  fo't  ^nioeiplte  in  all  states,  wbei«  a  mantis  iiwither  a  subject  by  birth,  or 
hsyrcfle  Qonpact,  or  hee  tf^ylanUtrily  renonnced  the  mo^njil  •Mi^vtions^  M> -consider  4i(i»  as 
pot  within  their  oJsedience,  ot  .^en  notice;  ()ur,  when  he  l^as -forCbrted  his*civil  righis  bjr 
crime,  he  h  regarded  as  atiU  snbjest  lo  (heir  |)ow«r.  and  in  "every  respect  within  the  .Mrict 
cbnsideratibn  of  the  law;  that  the  ancient  rontri.on  law  of  T^ngland  clearly  proceeds  npop 
this  prrncffple.  ^herc  a  Dian  Was  not  capBl)^a  of  civil  rights  by  nature,  as  an  alien  born, 
and  never  naturalized,  being  noknown  to  the  law,  he  is  oxclttded  from  inheriting;,  and  the 
next  of  kin  within  the  aUegianoe^  who  did  not  daitn -under  him,  was  admitted;  or  where 
be  had  incarred  civil  disabilities,  by  his  owo  vokrntar)  act,  'not  criminal,  he  wbh  taken  to 
have  undergone  ckil  death,  find  the  next  in  descent  entered.  But  where  he  is  attainted  of 
•  treason,  or Telony,  the  law  will  not  pass  him  over;  and  marks  him  out  in  rei  ca emplum 
et  infamiiam.  Hence  it  is  thnt  thongh  he  was  never  in  possession,  nor  those  that  claim 
tinder  him  more  capable  of  inheriting  than  he,  by  reason  of  the  conscqu<  ntial  disability 
arising  from  the  attainder  of  the  ancestor;  yet  thc'estate  will.be  inturrnpted  in  its  course 
to  the  collatefal;  and  excheat. 

X  On  the  same  principle  it  was  in  Dyer,  4- .  a.  decidrd  (hat,  if  n  man  hns  two  sons,  and 
tfie  eldest  is  attainted,  and  afterwards  the  father  die^  seised  of  an  esute  in  fee  simple,  tbo 
younger  brother  cannot  inherit  from  the  Cithni;  for  iht;  e<der  biother.  thoagh  attainted,  is 
still  a  brother,  and  no  other  can  be  heir  to  the  father  while  he  U  alive.  This  was  consid- 
ered as  such  a  hardship  that,  in  1  H.  4,  Rot.  Pari.  vol.  iii.  440.  a  petition  was  preferred  by 
theComnpons  to  the  King,  praying  that,  where  the  eldest  son,  during  the  life  of  thn  father, 
was  dttaioted,  the  next  brother  might,  notwithstanding,  succeed  as  heir  to  his  father;  to 
which  the  King  answered,  '*  Let  the  common  law  run.*'  It  U,  however,  a  general  rule, 
that  the  attainder  of  a  person  who  need  not  be  mentioned  in  the  derivation  of  the  descent, 
does  not  impede,  let  the  ancestor  bo  ever  so  remote;  therefore.,  wheie  a  person  may  claim 
as  heir  to  an  ancestor,  without  being  obliged  to  derive  his  descent  thiough  an  attainted 
person,  he  will  not  be  affected  by. his  attainder.  Thus,  in  the  case  of  the  attainder  of  an 
elder  son;  if  such  elder  son  dies  in  the  life-time  of  his  iatlier,  without  issue,  the  younger 
•  son  will  then  inherit  fiom  the  faher.  because  be  can  derive  hi^  descent  from  him,  without 
claiming  throngh,  or  mentioning  his  elder  brother;  llob.  884;  Cro.  Car.  36.  So,  if  an 
alien  has  two  sous  born  in  England,  the  one  may  inherit  from  the  other,  though  ntwh  of 


DESCE^N T. — Of  Corporeal  HeredilmmtUs.  SI 

V.  RELATIVE  TO  THE  DESCENT  OF  CORPOREAL  HEREO-  f  39  1 

ITAMENTS.* 

{A)  By  the  common  law. 
Is:.    QT estates  m  -possession . 
I.    Qenerml  remarks. 
As  the  doctrine  of  descent  depends  on  the  nature  of  kindred,  and  several  de- 
^roe9-of  coosax^uinity,  a  true  notioja  should  be  obtained  of  thid  kindred  or  aU 
liance  in  bibod.     Gonaanguinity  or  kindred  is  defined  to  be  the  connexi^m  or 
relation  of  persons  descended  from  the  same  stock  or  common  ancestor.     This 
consanguinity  is  either  lineal  or  collateral;  lineal  consanguinity  is  that  which 
aubaista  between  persons  of  whom  one  is  descended  in   a  direct  line  from  the 
otber^  as  between  father,  grand-father,  and  great  grand-father.     Cellalerai 
eonsanguinity  is  that  which  subsists  between  persons  lineally  descended  from 
the  same  ancestor,  who  is  the  slirps  m  root;  the  stipcsy  trunk,  or  common  stocky 
but  who  do  not  descend  the  one  from  the  other;  as  brothers,  and  the  children, 
grand-children,  Sfc.  of  brothers;  see  2  Bi,  Com.  JQ2.  206.     The  method  of 
computing  these  degress  in  the  canon  law,  which  our  law  has  adopted  is  aa 
fbUows: — we  begin  at  the  common  aacoAtor   and  reckon  downwards,  and  in 
whatever  degree  the  two  persons,  or  most  remote  of  them  is  distant  fVom  the 
common  ancestor,  that  is  the  degree  in  which  they  are  said  to  be  related  to 
each  other  jt  s^^  ^  R'*  Com.  203. 

2,    Canoiis  qf  descenL'l 
^)   ItJuritances  descend  Uneallif  to  the  issue  oj  Ike  person  vfka  last  died  aclually 

seUed,^ 
1.  In  consequence  of  this  camn,  whenever  a  person  dies  seised  in  fee  sim-  *'*i'?"'3nc 
pie  of  a  real  estate,  as  pointed  out  in  note,  p.  35  having  issue,  it  inimediately  J^^^^j  ^^ 

them  e«B  ioherit  to  tbetr  ftther;  for  th»  descent  bf^ttveeo  ihAm  is  ironaediale,  tod  one  sltall 
inak*  a  title  in  a  writ  of  tnort  d^  ancestor  as  heir  to  bis  brother,  withont  mention  of  the 
father;  1  Vent.  418;  3  Cm.  Dig.  369. 

9ir  W.  BlMskstone,  vol.  ii.  266.  observer,  that;  eortaptioa  of  blood  being  looked  upon 
at  a  peceliar  hardibip,  therefore,  in  meat  if  eot  all,  the  new  felonies  created  by  parliament 
ainoe  the  reisn  of  ilearj^  VLIi.  it  U  declared  that  tbejr  shrill  not  extend  to  any  corroption  of 
blood.  B^y  *  atatnte  passed  in  7  Anne  it  was  enacted,  that  corroption  of  blood  sbonld 
oeaee  upon  the  death  of  the  two  grand4ons  of  Jac.IL  It  has,  howeve",  been  revived  by 
a  modem  sUtnte  39  Gee.  3^  9  •.  Bot  by  a  anbseqaent  one,  54  Geo.  3  c,  145.  ant£,  vol. 
ii.  p.  494.  n.  it  is  confined  to  bigh.Ujeaeon,  petit  treason,  aofd  mnrder,  and  to  the  orime  of 
abetting,  procnringt  or  eoaosejiing  the  same.. 

Aa  to  the  eflfect  on  the  descent  of  estates  tail,  vtde  post,  p.  66.  61. 

*  iVot  only  every  thing  which  falls  ander  the  deno'iiination  of  real  jostaia  deeoeada  to 
the  heir,  bot  also  heir  loouis»  and  all  each  other  chattela  as  are  annexed,  tev  or  oonneete4 
with,  the  freehold,  as  wainscots,  benches,  doors,  windows,  and  the  like^  Every  species 
of  tree,  whether  timber  or  not,  sianding  on  the  land  at  the  death  of  the  ancestor,  together 
with  the  grass  aetnally  growing,  theagb  ripe  for  cqtting,  descend  to  (he  h^ir.  Bat  corn 
and  every  other  vegetable  prodaoed  annually  by  laboar  and  oultivatioo,  go  to  the  execator 
or  adminiatrator  of  the  ancestor,  as  a  compensation  for  the  expense  of  raising  them;  3  Cm. 
Dig.  363. 

'  t  Here  it  may  be  remarked  that  the  civilians  take  the  aom  of  the  degrees  in  both  Iteee  to 
the  common  an<*,estor.  This  is  of  importance  to  know,  in  ascertaining  who  are  fntitled  (• 
the  administration  and  to  liie  dislributive  shares  of  intestate  personal  properly. 

t  All  persor^ai  hereditary  successions,  says  Sir^  Matthew  Hale,  may  be  distingnished  in- 
to three  kiudi,  via^  Ist,  in  the  deicend^nfi  line,  as  from  father  to  sen  or  daaghter.  nepbew- 
or  niece;  that  is,  grandson  or  graad'daughter;  2diy.  in, the  collateral  line,  as  from  brother 
to  brother  or  sister;  and  so  to  brother  andmster's  ehildren;  8dly,  in  an  ascending  line,  ei« 
ther  direct,  as  from  son  to  fither,  or  grandfather  (which  ia  not  admitted  by  the  law  of  Eng- 
land); or  in  the  transversal  line,  as  to  the  nncie  or  aunt,  great  naole,  orgreat  aifnt»  4rc. 
And,  becaase  this  iine  is  again  divided  into  the  line  of  the  faither,  or  tha  liae  of  the  motherr 
this  transverse  q«cendmg  8oocos«ion  is  either  in  the  line  of  the  father,  graodfather,  fco.  on 
the  blood  e/  the  father,  or  in  the  line  of  the  mother,  grandmether,  l^c.  on  the  blood  of 
the  mother.  The  former  are  called  agnati,  the  latter  cognati;  2  Hale  H.  C.  L  c.  11.  p« 
113,114. 

f  To  explain  the  more  clearly  both  this  and  the  snbseqnent  rales,  it  most  £nit  be  obsar- 
ved  that  by  law.  no  inheritance  can  vest,  nor  can  any  person  be  the  actual  complete  hair 
of  another  till  the  ancestor  be|»eviou8l>  dead  JWmo  esthiorosvioentisi  before  that  time 
the  person  who  i»  next  in  the  line  of  succession  ie  called  an  heir  apparent,  or  heir  prasump- 
tire.     Heirs  apparent  are  such  whose  right. of  inheritance  ia  indefeunble,  provided  they 


S8  '    DESCENT.— Coiwrwo/. 

[  40  ] 

ih«h«ir  of  descends  to  such  issue  on  which  the  freehold  in  law  is  cast' before  entry;  5 

the  penon    q^„    jy       375 

laflieuod.*  ®  .      .         r   u 

§  Bot,  although  lands  ahall  alwayii  descend  to  the  person  who  is  heir  at  the  time  of  the 
death  of  the  ancestor,  consistently  with  the  mle  that  the  freehold  bhall  never,  if  posnible. 
be  in  abeyance,  such  descent  may  be  defenied  by  the  bhihof  a  neaier  heir.  Thus,  where 
a  person  dies,  leaving  his  wife  eneiente^  the  com.  on  law,  not  considering  the  inf.int  en 
ventre  aa  mere  as  in  existence,  casts  the  freehold  on  the  person  who  is  then  heir;  b«t, 
when  the  postfaomos  child  is  bora,  his  guardian  may  etiter  open  sncb  heir,  and  take  the  es- 
tate from  him;  I  Inat.  U.  b.;  8  t'ru.  Dig.  375.  Such  heir  is  not  however,  entitled  to  any 
profiu  that  Accrned  before  his  birth,  because  the  entry  of  the  heir  was  congeable  till  the 
posthomos  child  was  born;  3  Wils.  516. 

ootlive  the  ancestor;  as  the  eldest  son,  or  his  issue,  who  must,  b^  the  course  of  the  com* 
mon  law,  be  lieir  to  the  father  whenever  he  happens  to  die.  Heirs  presomptive  are  sacb 
who,  if  the  ancestor  shoold  die  irnmodiaiely,  would,  in  the  present  circumstances  of  things, 
be  his  heirs,  but  whose  light  of  inheritance  may  be  defeated  by  the  contingency  of  some 
nearer  heir  being  born;  as  a  brother,  or  nephew,  whoso  presonnptive  succession  wvy  be  de- 
stroyed by  the  birth  of  a  child;  or  a  daughter,  whose  present  hopes  may  be  hereafter  cut 
off  by  tlie  birth  of  a  son;  nay,  even  if  the  estate  hath  descended,  by  the  death  of  the  own- 
er, to  such  brother,  or  nephew,  or  daughter,  in  the  former  cases,  the  estate  shall  I  e  divest- 
ed and  taken  awav  by  the  birth  of  a  posthumous  child;  and  in  the  lattep,  ii  shall  also  be  to- 
tally divested  by  the  birth  of  a  posthumous  son;  Bro.  tit.  Descent,  58;  2  Bl.  Com*  208. 

It  is  also  another  rule  of  the  common  law  respecting  descents,  that  no  person  can  pro- 
perly be  such  an  ancestor  as  that  an  inheritance  can  be  derived  from  him,  unless  he  had  an 
actual  sebin;  Co.  Litt.  16,  For  the  law  requires  this  notorieiy  of  posteasion.  as  evidence 
that  the  ancestor  bad  the  property  in  himself  which  is  to  be  traifRmitted  to  his  heir.  ThB 
■eisin,  therefore,  of  any  person  makes  him  the  root  or  stock,  &om  which  all  future  inherit- 
ance by  right  of  blood  must  be  derived. 

The  nature  of  the  seisin  which  a  person  acquires,  and  which  wil^  render  such  person  an 
ancestor,  to  whom  the  next  claimant  most  make  himself  heir,  depends  muterially  on  the 
question  of  whether  the  estate  was  obtained  by  purchase,  or  by  descent.  Where  any  per- 
son acquires  hereditaments  by  purchase,  and  such  hereditaments  are  of  a  corporeal  nature, 
he  generally  at  the  sane  time  also  acquires,  or  receives,  the  corporeal  seisin  or  posse«*sion, 
Watk.  Dese.  8.  Where  the  deed  of  purchnse,  or  Instrurnent  by  which  such  hereditaments 
are  conveyed  to  the  ancestor,  is  founded  upon  feudal  principles,  it  is  a  ways  attended  with 
aetoal  livery  of  seisin,  which  is  exactly  similar  to  the  investiture  of  the  feudal  law;  and, 
without  which  such  instrument  was  in  no  inst  moe  sufficient  to  transfer  an  estate  of  free- 
hold; Co.  Litt.  48.  a.  Where  the  instrument  deiives  its  essence  from  the  statute  of  usee 
(27  H.  8:  c.  10.)  the  cestui  que  use  is  clothed  with  the  actual  possession  of  the  lands  by 
the  operation  of  the  act.  And  in  case  of  a  devise  by  will  of  inhds  to  a  man  in  fee,  and 
who  dies  aAer  the  devisor,  the  freehold,  or  interest  in  law,  is  in  the  devisee  before  entry; 
and,  on  his  death,  his  heir  may  and  will  take  by  descent;  Co.  Lit.  111.  a  ;  1  Show:  71. 
As  to  ineorpo real  hereditaments,  and  as  to  reversions  and  remainders,  of  uhich  when  ex- 
pectant on  an  estate  of  freehold,  there  can  be  no  corporeal  seisin,  the  property,  whether 
vested  in  possession,  or  only  in  interest,  or  merely  contingent,  is  fixed  or  sctiUd  in  the  pur- 
chaser; at  the  time  of  the  purchase,  so  as  to  render  them  transmissible  to  his  heir;  Watk. 
Desc.  9.  10.  Whether,  however,  the  hereditaments  be  of  a  corporeal  or  incniporeal  na- 
ture, or  in  possession  or  expectancy,  the  purchaser,  on  the  purchase  being  completed,  And 
the  property  in  them  being  transferred,  becomes  immediately  the  root  or  stock  of  descent, 
Artd  the  hereditaments  become  descendable  te  his  heirs;  Watk.  Desc.  4.  In  the  instance, 
therefore,  of  a  purchase,  the  question  is,  whether  soeh  properly  was  legally  vested,  01  Gz- 
ed  is  the  purchaser,  so  as  that,  had  be  lived,  he  might  have  had  the  hctnat  possession  or 
enjoyment  of  it,*  and  he  may,  in  many  instances,  transmit  it  to  his  heirs,  though  he  never 
had  an  actual  seisin  of  it  himself;  and  even  where  he  never  had  any  kind  of  seisin  what- 
ever; for  it  is  a  rule,  that  where  the  heir  takes  any  thing  which  might  have  vested  in  the 
ancestor,  the  heir  shall  be  in  by  descent;  1  Co.  98.  a;  Moore,  140.  Thus,  ifi  the  case  of 
S  fine  leried,  or  recovery  suffered,  though  the  party  die  before  execution,  yet  the  execntion 
afterwards  shall  have  relation  to  iho  act  of  the  ancestor,  and  the  heir  be  in  by  descent; 
Shelley's  case,  I  Co.  93.  b.  106.  b.;  Co.  Litt.  861.  b.;  7Co,  88.  a.;  Burr.  2786.  The  cx- 
ecatton  of  the  writ  consisrs  in  the  delivery  of  soisin  by  the  sheriff' to  the  demandant;  but  it 
is  new  only  returned,  and  never  in  fact  executed;  S  T.  R.  179.  180.  And  in  the  instance 
of  an  exchange,  if  both  parties  to  the  exchange  die  before  either  enters,  the  exchange  is  al- 
together void;  but  if  either  of  the  parties  enters,  and  the  other  dies  before  entry,  bis  heir 
may  enter,  and  be  in  by  descent;  1  Co.  98.  a.  ■ 

But  where  a  person  takes  an  estate  by  descent,  he  thereby  acquires  only  a  seisin  in  law 
of  the  estate  descending,  unless  the  estate  were,  on  the  de-.th  of  the  ancestor,  held  by  any 
person  under  a  lease  for  years  (though  otherwise,  if  leased  for  an  etfiate  of  freehold);  for 
then  the  hen  had  not  merely  a  seisin  in  law,  bot  by  the  possession  of  such  lessee  for  years. 
Acquires  a  seisin  or  possession  in  deed;  Co.  Lit.  J 6.  a.;  8  Atk.  469;  Moore,  126;  Case, 
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«>.  It  is  a  strict  rule  ol  tho  law  of  descents,  that  the" father,  mother,  or  other  Bot  shall 
lineal  ancestor,  shall  not,  as  such,  be  the  immediate  heir  to  the  purchaser,  °®^®J^J*"® 
their  son,  or  other  lineal  descendant  ;t  l-itt.  s.  3;  :2  P.  Wms.  734.  tend.* 

(b)  Mnle  hs  fie  shall  br  admitlfd  before  the  female.']^  [   4"2  J 

*  The   totAl   excloBion  of  parents  and  al'  lineal  aaecstors  from  sncceeding  to  the  inheri- 
Unce  of  their   nflitprfng  is  pecaliar  to  oar  own  laws,  and,  as  aoch,  baa  been  deduced  from 
theaime  origtaal;  for,   by  ihe  Jewish  law.  on  failure  of  issue,- the  father  saececded  to  the 
soa.  in  ezclaaion  of  brethren,  unless  one  of  them  married  the  >vidow  and  raised  up  seed  to 
his  brother;  and  by  the  iaw-«  of  Rome,  in  the  first  place,  the  children  or  lineal  descendants 
were  preferred,  and  on  failure  of  these,  the  father  and  mother,  or  lineal  descendants,  soc^ 
ceeded,  together  with  the  brethren  and  ttisters,  tboogh  by  'he  law  of  the  12  tables,  the  mo- 
ther was  originally,  on    account  of  her  sex,  excluded;  see  2  B1.  Com.  210.      Hrnce  thi^ 
role  of  our  laws  haa  been  censured  as  absurd,  and   derogating  from  the  uinxinjA  of  equity 
and  natural  justice;  Cmig.   de  Jnr.    Feud.    1.  2.  t.  18.  s.  16;  Locke  on   Got.  Part.  s.  90. 
Mr.  Ittdtice  Blackslone  has  b  *wever  shown,  that  there  is   nothing   unjuAt    or  absurd  in  it; 
but  that,  on  the  contrary,  it  is  founded  on  very  good  legal  reason.      **  We  are  to  roflect,*' 
says  he,  **  in  the  first  place,  that  all  rules  of  succession  to  the  estates  aro  creatures  of  civil 
polity,  and  juris  pasitivi  merely.      The  right  of  property  which  is  gained  by  occupancy 
extends  natarally  no  further  than  the  life  of  the  present  possessor;  afler  which  the  Und^^hy 
the  law  of  nature,  would  again  be^  oine  common,  and  liable  to  be  seised  by  fhe  next  occu- 
pant; but  society,  to  prevent  the  misehief  thnt  might  ensue  from  a  doctrine  so   productive 
of'contenfion,  has  established  eeftvi;yances,    wills,  and  successions,  v\  hereby  the   property 
origiouf/y  g-iined  by  possession  ts  continn»'d,  and  transmitted  from  one  man  to  another,  ac- 
eording  to  the  ralee  which  each  state  has  respectively  thought  proper  to  prescribe.      There 
19  certainly,   therefore,  no  injustice  "done  to   individoals,  whatever  be  the  path  of  descent 
marked  out  by  the  muuicipAl  law.      If  we  next  consider  the  time  and  occasion  of  inlroda-! 
cing  this  rule  into  our  law,  we  shall  find  it  to  have   been  grounded  npon  very  sahstantiali 
reasons.     I  think  there  ii^  no  doubt  to  be  made,  but  that  it  was  introduced  at  the  same  timej 
with,  and  in  consequence  of,  the   feudel  tcnnreii;  for  it  was  an    expres.^  rote  of  the  feod.iI 
law  (2  Feud.  50.)  that   suceessionia  feudi   tatie  est   natura  quod   a»cendentet  non 
9uceedunt\  and,  therefore,   the   same  maxim    obtains  also   in  the   French  law  to  this  dny 
(Domat.  p.  2.  L.  2.  t.  2;  IVfonTe^q-  Esp.  L.  1,8.  1.  e.  38.)     Our  Henry  the  Tml^  indeed, 
among  other  restorations  of  the  old  Saxon  laws,  restored  the  right  of  succession  in  the  as- 
cending Hne  (LL.  Hen.    1.  c.  70  );  b  t  this  soon  fell  again   into  disuse;  for,  so  early    as 
Glanvirs  tilde,  who  wrote  under   fTenry  the  Second,  we  find  it  hid   down    as  established 
law,  (1.  7.  c.  I.)  that  haerediiaa  nunquam  aseendit,  which  hasiemained  an  invarinblo 
m^xtm  ever  since.     These  circumstances  evidently  show  thiM  rule  to  be  of  fftudal  original, 
and,  taken   in  that  light,  there  are    omo  arguments  in  its  f.ivour,   beaiides  those  which  are 
drawn  merely  from  the  reason  of  the  thing;**  2  Bl    Com.  211. 

t  That  is,  the  father  shall  not  taUetho  eiitate,  as  heir  to  hi^son,  in  that  capacity;  yet,  as 
father  or  mother  may  be  cousin  to  his  or  her  child,  he  or  slie  may  inherit  lo  him  as  such, 
notwithstnndtrig  the  relation  of  parent;  GaMwood  v.  Ninke,  2  P.  Wms.  613.  So,  if  a  son 
purchase  lands  and  dies  without  issue,  his  uncle  shall  h.<ive  tho  land  as  heir,  and  not  the  fa- 
ther, thoueh  the  father  is  nearer  of  blood;  Litt.  s.  8;  but  if  in  this  case  the  uncle  acquires 
actual  seisin,  and  dies  withoat  issue  while  the  father  is  alive,  the  lattei  ma\  then,  by  this 
circuity,  have  the  land  as  heir  to  the  uncle,  though  not  as  heir  to  the  son;  for  that  he  com- 
etU  to  the  land  by  collateral  descent,  and  not  by  lineal  ascent;  Craig  de  'ur,  F<ad.  '?*^4; 
Wright's  Ten.  182.  n  (Z.)  So,  under  a  limitation  to  «•  tho  next  of  blood  of  A.,*'  the  fa- 
ther would,  on  the  death  of  the  son  without  issue,  take,  in  exclusion  both  (tf  the  brothers 
and  uncle  of  A.,  who  would  have  first  succeeded  under  the  usual  course  of  descent  ^na 
heirs  of  A.;  for  a  father  is  nearer  in  proximity  of  blood  than  a  brother  or  an  iincle;  Liti.s. 
8.  Co.  L.  10.  b.ll.a;  8  Rep,  40  b;  1  Ven  .  4f4;  Hale,  C.  L.  323;  and  tiiis  is  the  reason 
why  the  father  is  preferred,  in  the  administration  of  the  goods  of  the  sou,  before  any  othar 
relation,  exepthis  wife  and  children,  H.  Chit.  Desc.  68. 

t  This  preference  of  males  to  females  is  entirely  ngreaUe  to  the  law  of  6ncce8sioo];atnong 

212;  Watk.  65.  n.  g.  This  seisin  in  law  alone  is  not  snfiicient  (0  make  him  an  ancestor; 
bat  io  order  to  onake  himself  the  stock,  or  root,  of  descent,  the  fountfain  from  which  the 
hereditary  blood  of  future  claimants  must  be  derived,  and  so  enable  him  to  tarn  the  de- 
scent and  render  ihe  hereditary  possessions  descendible  to  bis  own  beif>i,  it  is  requisite  that 
soch  heir,  who  thus  succeeds  to  the  estate  by  detcent,  should  gain  an  actual  seisin,  or  pos- 
session;  or,  what  is  equivalent  thereto,  aoeordeng  to  the  oalore  and  quality  of  the  estate 
descending;  Watk.  Desc.  86,  37,  67;  Ratctifle*s  case,  3  Co.  87.  This  actual  seisin  may 
be  acqaired  by  entiy  into  the  lands  descended,  if  of  an  estate  ia  poiseseion,  which  is  the 
usual  and  direct  mode  of  aoqairiii«  it;  v^hich  may  be  made  by  the  heir  himself,  or  by  his 
yaardiaQ  (if  be  is  under  age),  or  by  his  attocney,  or  even  a  stranger  entering  on  his  behalf. 
Bo  also  the  heir  may  acquire  an  actual  seisin ,vby  granting  a  lease  for  years,  or  at  will,  and 
the  entry  socfa  hie  leasee  onder  the  lease,  and  the  seisin  in  law  ca^t  upon  him  by  the  law, 
will  be  sotiicient  to  enable  him  to  grant  such  lease;  Plowd.  97  l87.  142;  6  Com.  Dig. 
Seisin  (A.  2);  Bae.  Ah.  Lease,  L.  6;  2  Stra.  1086;  H.  Chit.  Desc.  c.  4.  s.  8.  p.  48.  02. 
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Mklefl  are        Thus  sons  are  admitted  before  daughters;  but   daughters  succeed  before 
P""**   I  ®°  ***  collateral  relations,  and  in  all  cases  of  descent^  fcnsjiles  are  preferred    o  more 
descent.       remote  males;  our  law  steering  a  middle  course  l^citween  the  absolute  rejrc- 
tion  of  females,  and  the  putting  them  on  a  footing  wtth  males;  3  Cru.  Dig.  377. 
r    43   1  ^^^    fVh^nmaleSj  eldest  shall  inherii*.  when femateSj  they  almll  take  jmrUl}^* 

The  third    1*  When  any  person  die?  seised,  leaving,  several  sons  and  daughters,  the  in- 
caoon  com  heritance  goes  to  the  eldest  son  of  such  [lerson  solely,  and  exclusively  of  all 

prises  pri     the  brothers  and  sisters  of  such  eldest  8on;t  Rol.  Rep.  36;  Co.  Lkt.  34.  a^ 
raogeniture 

or  descent  ^^®  Jews,  and  among  the  statesof  Greece,  or  at  least  ain6ng  the  Athenians,  but  wa»  totaU 
to  the  eld  h  unknown  to  the  laws  of  Roiuft;  see  2  Bl.  Com.  2i3.  With  us,  the  true  rearan  for  pre- 
est  SOIL  ferringthe  males  mn^t  be  deduced  from  feojdal  prinpiples;  for,  by  tbe^genniQe  and  original 
policy  of  that  constitution,  no  female  could  ever  Kucce'  d  to  a  proper  fead,  inasoiocb  n« 
tbey  were  incapable  of  performing  thone  military  services,  for  the  sakf^  of  which  that  ejrS' 
tern  was  established.  Rut  our  law  does  not  extend  to  a  total  excluiioa  of  females;  it  on- 
ly postpones  them  to  males;  vide  supra. 

*  It  has  been  a  matter  of  considerable  speculative  disqaisitioi>«  whether  the  existeare  ol* 
the  law  of  primogeniture,  independent  of  its  injustice,  does  not  retaid  the  progress  of  na- 
tional improvement  It  has  been  on  the  one  hand,  maintained  tbat  th^  productive  nature  of 
the  soil  is  diminished,  as  it  is  contrary  to  reason  to  suppose  it  compatible  with  the  exertions 
of  a  few  favoured  individuals  to  render  a  country,  under  such  circumstmces,  as  productive 
as  it  would  be,  were  it  portioned  out  amongst  a  larger  class  of  persona;  and  that,  conse* 
qnently,  if  the  prosperity  of  a  people,  is  to  be  estimated  by  the  amount  of  their  property, 
and  their  advancement,  by  the  increased  production'  from  that  property,  the  system  wa^ 
erroneous.  Again,  as  far  as  regards  the  morals  of  a  people,  it  is  urged  that  this  arrange- 
ment of  property  engenders  the  baneful  vices  of  luxury  and  Assipation  on  the  one  hand* 
and  the  discontent  and  delinquency,  which  arp  the  olfspring  of  poverty,  on  theolh«T;  see  2 
Bl,  Com.,  edited  by  Mr.  Chitty,  p.  214.  n.,  and  Dawson  on  the  Causes  of  the  Poverty  of 
Nations.  Let  this  question,  however,  be  referred  to  the  arbitrament  of  experience,  and  the 
law  of  primogeniture,  in  the  restricted  operation  to  which  it  has  been  reduced,  since  the 
abrogation  of  the  feudal  system,  will  remain-  If  this  law  were  so  absolute  and  imperative 
that  none  could  escape  from  its  control,  the  arguments  above  stated  would  have  tenfold 
weight'  but  the  fact  is,  that  in  nearly  all  the  cases  to  which  those  argdments  refer*  it  is  by 
the  exercise  of  the  right  of. disposing  of  property  as  he  who  has  acquired  it  pleases,  and  not 
by  the  law  of  primogeniture^  that  such  large  portions  vest  from  generation  to  generation  in 
single  individuals.  And  till  the  legislature  enacts  that  no  man  shall  bestow  the  fruits  of  hia 
industry  and  good  fortune  on  whom,  and  with  what  liniitations.  he  chooses,  so  much  of  the 
system  complained  of  must  continue.  It.would  not  be  ditlicuU  to  show  that  the  evils  which 
tvould  flow  in  result,  from  such  a  breach  in  the  prest>ot  barrier  of  private  property,  would 
be  most  pernicious  to  the  well-being  of  the  state.  The  law  of  primogeniture  operatetv  only 
Upon  intestate  estaies,  a  very  small  portion  of  the  whole  wealth  which  is  enjoyed  from  one 
generation  to  another;  and  wiihout  acceding  to  the  correctness  of  the  reasoning  above  ci- 
ted, it  may  be  admitted,  that  if  this  law  were  ameliornted,  so  as  to  eniitle  the  eldest  born, 
to  such  superior  portion,  as  in  the  averige,  would  be  given  to  him,  had  the  distribution 
been  directed  by  the  intesiaie,  it  would  be  an  improvement;  oi  the  rule  which  governed  e 
departed  lawyer  and  statesman  (Sir  ^^amoe!  Romillx)  not  less  distinguished  by  his  domestic 
virtues,  than  hn  was  eminent  for  h'w  public  station,  might  well  be  adopted,  if  any  change 
were  contemplnted.  Having  seven  cbiidren,  he  divided  his  posseHsions  into  eight  parts^ 
and  giving  two  of  those  parts  to  his  eldest  son,  left  oiu^  to  each  of  the  re^t  of  bis  children; 
see  Considerations  on  .he  Law  of  Forfeiture,  &c.  by  the  Hon.  C.  Yorke;  2  Woode's  V.  S. 
25-2. 

-f  This  right  of  primogeniture  in  males  seems  anciently  to  have  obtained  ausong  the  Jews; 
see  Selden  de  Sncc.  Ebr.  c.  5;  Dnlrympl  p.  '67.  169.  4ih  edit  ;  2  lila.  Com.  214,  215. 
This  rule  is  clearly  of  feudal  origin.  When,  honorary  feuds  or  titles  of  nobility  began  to 
be  created  abroad,  it  was  found  nocer<sary,  in  order  to  preserve  their  dignity,  to  make  them 
impartible;  2  Feud.  56;  or,  hs  they  styled  them,  feuda  individual  and  in  codsequence 
descendible  to  the  eldesi  sen  alone:  Hale  H.  C.  L.  221.  These  reasons  occasioned  an  al- 
most total  change  in  the  UMthed  of  feudal  inheritances  abroad,  fto  that  the  eldest  male  be- 
gan oniyersaUy  to  succeed  to  the  whole  of  the  lands  in  all  military  tenures;  and  in  thiseon- 
ditioa  the  feudal  conttitniion  was  establinhad  in  England  by  William  the  Conqueror.  A« 
lata*  however,  as  the  reign  of  Henrv  the  Second,  we  find  that  knight's  fees,  on  estates  held 
by  military  services,  should  descend  to  the  eldest  sob,  and  secage  fees  should  be  partible 
einong  the  male  children;  Glanvil,  1.  7.  c.  S;  Mirror,  c.  I.  a.  8;  2  Bla.  C.  215;  Wright's 
Ten.  17^,  177 «  This  disiioetien,  however,  seemn  to  have  cemsedaboot  the  time  of  Henry 
111.:  or  according  to  Dalrymple.  p.  166.  in  the  reign  of-  Henry  H.  and  socttge  lands,  in 
imitation  of  lands  in  chivalry,. had  almost  entirely  fallen  into  the  right  of  accession  by  prl- 
mogeniture;  3  Cro,  854.  And  at  this  davt'lwith  the  exception  of  estates  pawning  a  course 
of  customary  deeceafc,  all  lands  in  this  couatcy  devolve  anirenelly  on  the  cdest  son  enly, 
exclu<ive  of  flU  thp  other  ehildien. 
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^.  A^  to  females  all  being  equalh  incapable  of  perfbrmlng  anv  military  ser-  Females 
vice,  there  could  be  no  reaaon  for  preferrinf^  the  eldest;  um'!  therotbre  Lilt.  s.  *"J^*  *** 
241 .  state«<,  the  law  to  be;  that  where  a  man  or  w  >man  seised  of  lands  in  fee  J^  *  *^*** 
hath  issue  but  daughters,  the/  shall  all  equally  inherit,  and  make  but  one  heir^ 
«aQd  are  called  parceners  by  deseent;  vide  post^  tit    Pareeners. 

[d)   lAneal  dtsccndaiUs  */«.«.'/  represent  their  ancesltrs  in  infinUum,,f  Canon 

This  rule  t)f  descent  is,  "  that  the  lineal  descendants  in  infimium  of  any  per-*oo»'th  4e 
son  deceased  shall  •  cpressnt  their  ancestor,  that  is,  shall  stand  in  ihe  ^ame  cj *•"««,  that 
place  as  the  person  hi rnself  would  have  d(»ne  had  he  been  living;"  Hale's,  H.  ^r*^-    t 
C5.  L.  c.  11.     This  right  transferred  by  representation,  is  infinite  and  unlimi'-^j-    .      * 
ed,  in  the  degree  of  these  that  descend  from  the  represented,  tor  the*son,  the^hall  repre 
grandson,  the  great  grandson,  and  so  aU  downwards  in  infinitum^  enjoy  the  sent  their 
same  privilege  of  represent aMon  as  those,  from  whom  they  derive  their  pedi- ancestors 
gree  had,  whether  it   be  in  descent  lineal   or  transversal;   Hale,  C.  L.  c    II.***  ifKfini 
And  from  her^ce  it  f«^llows,  that  the  nearest  relation  is  not  alwavs  the  heir  at     "** 
law;  as  the  next  cousin,  jure  pt'opi/)f/Mt/a/»;1  Inst.  10.  b.     Proximity  of  blood, 
therefore,  is  two  fold,  either  positive  or  representative.     If  is  positive,  when 
the  parties  claim  in  their  individual  right,  as  between  the  second  and  third  son 
or  between  the  uncle  and  grand  uncle;  it  is  reprssenta^ive,  when  either  of  the 
parties  claim  as  oeing  lineaHy  desrended  from  another,  in  which  case  he  is  en- 
titi^^d  to  the  degree  of  proximity  of  his  ancestor      Thus,  the  grond-son  of  the 
elder  son  of  any  person  proposed  is  entitled,  before  the  second  son  of  any  such 
person,  though  in  common  acceptation  nearer  bv  tvvo  degrees;  and  this  prin- 
ciple of  representative  proximity  is  by  the  law  of  England  so  peremptory,  that 
«  female  may  i^vail  herself  thereof,  to  the  total  exclusion  of  a  male  claiming  in 
hjs  own  right;  for  in  descents  in  fee-simple,  the  daughter  of  the  eldest  son 
shall,  as  claiming  by  representation  of  her  father,  succeed  in  preference  to  the 
second,  or  youngest  son*  sec  3  Cru.  Dig.  3^8,  379;  H.  Chitty's  Desc.  p.  84. 
(e)   On  failure  qj  iitieaf^  collateraLdesceiU  (fo  the  blood  of  pnf  puixkascr)  shall 

take  place,  subject  to  ihe  three  py^- ceding  rtiles.'l  On  failare. 

1.  The  fifth  rule  of  descent  is,  '^  that  no  failure  of  lineal  descendants,  or  is-  of  lineaU  . 

*  However,  the  tiicce%)on  by  pr  Imogen  it  a  re  even  a-nong  females  takes  place  as  to  the  ^^''^terai 
inheritance  of  the  crown;  vide  post,    p    66.     And  the  right  of  sole  snrce-tfton,    though  o^***^®"* 
not  of  primoffenitore,  was  also  established  as  to  female  dignities  and  titles  of  honour;  vi^e  shall  be  to 
po^i.p  ei.  ^  bl.odof    , 

t  TMa  mode  Of  represetitation  is  a  neoeiMary  coa^qaetice  of  the  doable  preference  given  "'''^  P"^. 
b^r  oar  law;  first,  to  ibef  mato  is8a«(  md  n>ext,'  to  tfin  first  born  ftmo<>g  the  males;  fee  2  Bl.  ^°^^^[  >•  «• 
Com.   218;  yet  this  representation  doea  not  appesr  to  have  been  estftbiished  in  the  time  of!"  ^^'^}^^  of 
Henry  II.  nor  omit  that  of  Henry  ill  ;  ibid.  219.  law,  first 

t  Thfti  is,  Hays  Mr.  W.  Bt^ckslone,  the  greet  principle  opon  which  the  law  of  collnteraf  P?J*^"*'**'», 
inh^rhance  depend;  that,  opon  failtire  ot  iMtfoe  In  the  last 'proprietor,  the  estate  shall  de-  ?'^^  oole,¥ 
scend  to  the  blood  of  the  first  purchaser;  or,  that  ir  shall  result  back  to  the  heirs  of  the  bor  ^^J^^* 
dy  of  that  »ncejifor,  from  whom  it  ehher  really  bos,  or  ill  supposed  by  fiotion  of  law  to 
htt^e  origin  illy  descended;  uooording  to  the  rale  laid  down  in  the  year  books;  M.  12  Edwc 
4.  14;  FitfcheHsert,  Afar.  t.  Descent,  *2;  Brook,  Abr.  t    Descent,  38;  Hale,  H.  C.  Ln  248; 
**  that  be  who  would  tmve  been  heir  to  the  father  of  th:;  deceased,  (and,  of  conrse  to  the 
tnother,  «r  any  other  real  or  sopposod  aneestor,)  Mholl  also  be  heir  to  the  son;  4  maxim 
(hat  wiH  hold  unirersatly,  eitcept  in  the  caste  of  a  brofher  or  sister  of  the  half  blood;  2  B. 
Cotn.  223. 

This  is  a  rale  almost  peculiar  to  onr  own  laws,  and  thase  of  a  sirellar  original.  It  ie  to 
be  fotmd  in  the  Grand  OoastOTOicff  of  Normnndy,  c.  26.  from  whence  it  was  introduced 
here,  and  is  f^lamly  dt'rived  from  th(4  feodnl  law.  For  when  feods  first  beeanise  heiedita- 
ry,  no  per^ion  coaid  .«acceed  to  nfewhtm  noPum<,  but  the  linoul  descendants  of  the  first  acc 
-qoirer,  who  was  called  the  perqoi^iitor.  So  that  if  a  person  died  seised  of  a  feud  of  his  own 
acquiring,  wtrhoot  leaving  issue,  it  did  hot  go  to  his  :Urotheri*.  but  reverted  to  the  donor.  If 
it  W!»  feudum  emfiquwiit  that  is,  if  it  had  descended  to  the  proprietor  from  any  of  his  an- 
cestors, then  bis  brothers,  and  such  other  collateral  relations  as  wore  descended  from  the 
person  who  first  acquired  it,  might  ^urceed. 

However,  in  proceed  of  tinve  wh6n  the  feudal  rigour  was  in  part  abated,  n  method  was 
iirr«n<ted  to  4et  in  the  «oliaMr&t  relafionn  of  'he  erantee  to  the  inheritai¥:e,  by  granting  hloi 
«  ftnfhftn  niMfum^  toliold  ut  feudnm  aniifiuum,  that  is,  with  all  the  qualities,  annexed, 
-of  a4e«d  deHved-Avffi  his  ancestors,  and  thnA  the  oollatttral  relations  were  admitted  to 
enieeeed  «Tea  in  {infinitum,  beoovse  they  might  have  been  of  the  blood  of  the  first  Jnia- 
gioary  purchaser.     Of  this  nature  are  all  the  grants  of  fee-simple  eirtntes  of  this  kiogdom; 
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suf**  of  the  person  (ast  seised,  the  inheritance  »hal1  descend  *o  his  collateral 
relations,  being  of  the  blood  of  the  first  purchaser,*  subjtct  to  iht  three  i  receding 

r  46  1  %  If  the  father  had  purchased  lands,  and  it  had  descended  to  the  son,  and 
But  where  the  son  had  died  without  issue,  and  without  any  heir  on  the  part  of  the  tit.er, 
an  e:<ta^o  it  should  never  have  descended  in  the  line  of  the  mother,  but  escheated;  fof 
has*  real I>  though  the  con^an^fcinet  of  the  mother  were  X\iB  consanguinei  of  the  son,  yet 
In a^co  r«  ^^®^  "WQre  not  of  consanguinity  to  the  father,  who  was  the  purchaser.  Hale, 
of  inhorit  ^^^'^«  '  ^^^^'  13.  a.  But  if  there  had  been  none  of  the  blood  of  the  graiid- 
anc(>to  the  father,  yet  it  might  have  been  restored  to  the  line  of  the  grandmother,  because 
person  last  her  consan^iivei  were  as  well  of  the  blood  of  the  father,  as  (he  mother's  con- 
fceiserl,none  sanguinity  is  of  ihe  blood  of  the  son.  Consequently,  also,  if  the  grandfather 
rSb^t''**  ^*^  purchased  lands,  and  they  had  descended  to  the  father,  and  from  him  to 
those  (hro*  ^^^  ^^^'>  ^^^^^  ^^^  ^^^  entered  and  died  without  issue,  bis  father's  brothers  or 
who  I  the  sisters,  or  their  descendants,  or,  for  want  of  them,  his  great-grandfather's  broth- 
inberitaace  ers  or  sisters,  or  their  descendants;  or,  for  want  of  them,  any  of  the  consan* 
hitih  pass  guinity  of  the  great-grandfather,  or  brothers,  or  sisters,  of  the  great-grandmother, 
^^'  or  their  descendants,   might  have  inheritod.     For  the  consanguinity  of  the 

T  r  II  great-grandmother  was  the  consanguinity  of  the  grandfather.     But  none  of  the 

that  iT**  line  of  the  mother,  or  grandmother,  (that  is,  the  grandfather's  wife,)  shou  d 
lands  de  ^*^®  inherited,  for  that  they  were  not  of  the  blood  of  the  first  purchaser.  Aad 
scend  to  a    the  same  rule  hf>Id3,   e  coiwerso,  in  the  case  of  purcha/ses,  in   the  line  of  the  f^ 

person  ex  mother,  or  grandmother  They  shall  always  keep  i«  the  same  line  in  which 
parte  pa    they  were  settled  on  the  6rst  purchaser;   Elale,  326;  Chitty's  Desc.  96. 

[  '^'^  1  3.  GoDBOL  V.  Freestone.  M.  T.  1693.  K.  B.  3  Lev.  406, 

ferna,Qone  ^  person  seised  of  lands  by  descent,  ex  parte  maiema^  made  a  feofimenf  of 
maf^'na  them  to  uses;  as  to  Black  Acre,  to  the  use  of  himself  for  life;  remainder  to 
can  inherit.  ^^^  ^"^^^^  ^^^  ^^^^  remainder;  to  the  heirs  of  his  body  on  his  wife  begotten,  re- 
ef vice  ver  mainder  to  his  own  right  heirs;  and  as  to  White  Acre,  to  the  use  of  himself  for 
8a4  Bat  ninety-nine  years,  if  he  should  so  long  live,  remainder  to  his  wife  for  life,  the 
wh'Te  a  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  to  himself  and 
edlj"  'ar  ^^^  ^®*''®*  '^^®  Court  decided  that,  up  m  the  death  of  the  husband  without  is- 
te  materna  ^"^>  ^^®  remainder  descended  to  the  heirs  (jf  the  feoffor,  ex  parte  matema;  be- 
acquires the  cause  the  ancient  fee  remained  in  him. 

character     for  there  is  now  in  the  law  of  England  no  sach  thing  as  a  grant  of  bl  fettdum  novum,  to  b«  , 

by  rneone     held  utnoounit  nnless  in  the  ease  ofa  fee-tail,  and  there  this  rule  is  atrtetly  observed,  and 

of  some       none  hvt  the  linenl  descendants  of  the  Brsi  douee  (or  purchaser)  are  adi|i>ttf*d;  bat  every 

ooovcy         grant  of  lands  in  fee-<imp}«  is,  with  os,  9l  feudum  fiooum,  to  hold  ut  untiquum,  as  a  fend 

ance  uf  the  whoso  antiqaity  is  indefinite;  and  therefore  the  collateral    kindred  of  the  grantee,  or  de- 

est.ite  or  a  ecendants  from  any  of  his  lineal  ancestors,   by  whom   the  lands  might  have  possibly  been 

new  par       panshased,  are  capable  of  being  called  to  the  inheritance;  2  Bl.   Com»  222.  228;  8  Ceo. 

chaser,  the  Dig  880. 

estate  will        *  It  shonid  be  here  noticed  that,  th  :>gb  it  i<  necessary  that  a  person  who  woaldaocceed 

become  de  mo^t  show  himself  to  be  of  the  blood  uf  the  first  purchaser;  >et,  where  the  persona  who 

sceiidibleto  inherit  succeed  or  derive  title  to  the  inheritance  by  virtne  of  reaiote  and  intermediato  de- 

his  heirs       scents  from  the  porchaser,  it  will  be  sufficient  if  they  are  related  by  half  blood  only  lo  the 

general. §      parchaser,  or  to  each  other  and  intermediate  ancestors  who  were  formerly  and  intermedi- 

No  convey  ately  seised  of  the  inheritance  in  the  regular  conrse  of  desRfnt  from  the  porchaser;  piovi- 

ance,  how   ded,  according  to  the  rule  wh'ch  follows,  they  are  the  worthiest  legal  relativesof  the  whole 

ever  of  a     blood  to  the  person  last  seised;  Rob.  Inh.  45. 

particular         f  Viz.   1st.  Preference  uf  males  lo  females  in  equal  degree,  ante,  p.  42;  2dlvt  Prime- 

estate  will   geniture  among  males,  and  coparceny  among  females,  ante,  p.  48.  and  8dly,  The  right  of 

alter  the       repre«:entation,  ante.  p.  44. 

t  But  it  must  be  observed,  that  inheritance  of  this  kind  cannot  be  created  by  any  act  of 
the  parties;  for  if  a  person  gives  lands  to  another,  to  hold  to  him  and  his  heiiB  on  the  part 
of  his  mother,  yet  his  heirs  on  the  part  of  his  father  shall  inherit.  For  no  person  can  create 
a  new  kind  of  inheritance  not  allowed  by  the  law,  therefore  the  words  **  on  the  part  of  the 
mother"  are  void;  see  8Cru.  Dig  382. 

§  For  instance,  if  a  person  be  seised  of  lands  as  heir  of  the  part  of  hii  mother,  and 
makes  a  feoffment  in  fee,  and  takes  back  an  estate  to  him  and  hit  heir«,  this  ia  a  new 
purchase;  and  if  he  dies  wi  bout  issue,  the  heirs  af  the  part  of  the  father  shall  inherit;  1 
Tnst.  12.  *b.  So  if  a  person  seised  of  lands  ex  parte  materna,  because  the  feoffment  ia 
fee  was  a  total  disposition  of  the  estate,  and  the  rent  was  acquired  by  purchase;  id.;  see 
Free.  inCJh.  !?!»:  1  Atk,  480. 
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<4.  GtodDTiiOHT,  D.  Alston,  v.  Wells.  T.  T.  1781.  K.  B.  Doug.  77  f.       sceotofihe 
A.  B.  aji^reed  for  the  purchase  of  the  estate  in  question,  and  paid  for  it,  but  revenion.* 
died   before   anj   conveyance  was   made,  having  by  his  will  devised  all  his  it  will  lome 
real    and   personal   estate  to   his  wife,    in  trust  to  educate   and   maintain  timfw  hap 
his  son,  until  he  should  attain  the  age  of  twenty-one  years;  and  afterwards  in  P*"*  ^^^* 
trust  to  convey  all  the  rest  of  his  real  estate  to  his  son  and  heirs.     And  after  ^^^.  f*^\'^ 
the  testator's  death,  the  estate  was  conveyed  to  his  wife,  who  died  befbce  the  ^^  |     '|^ 
son  attained  twenfy-one;  but  he  afterwards  attained  the  age,  and  died  in  pos-aod  the  otb 
session  of  the  estate.     The  lessor  of  tho  plaintiff  was  heir  at  law  on  the  part  ofer.eqoita 
his  mother;  and  the  defendants  were  his  heirs  at  law  on  the  part  of  his  father's  ble,  will  do 
mother.     Lord  Mansfield  said:  A.  B.  after  bis  purchase  was  owner  of  the  ■?•"**  "P*"* 
equitable  estate,  and  had  a  right  to  go  into  Chancery  to  compel  a  conveyance.  l^^JI^"*!, 
After  his  d^ath,  the  vendor  conveyed  to  the  widow,  which  conveycfnce  was  ab<  v^hieh  *cnc# 
solutely  in  trust  for  the  son.     He  outlived  his  mother,  by  whose  death  the  trust  th«y  will 
estate  was  completely  vested  in  biro,  and  the  legal  estate  descended  to  him  become  oni 
from  her.     The  question  was,  to  whom  the  estate  descended  on  the  death  of '•**•  *"^ 
the  son?  If  it  descended  from  the  mother,  the  lessor  of  the  plamtift*  took  it  as       48    | 
heir  at  law;  but  it  was  contended  that,  though  ho  was  heir,  there  was  a  ^'''^^t  U|*  ^°j**p^j 
for  the  paternal  heirs;  and  it  was  said  to  be  settled,  that  the  Court  would  suf- 1^^  ^^^  \\g^^ 
fer  a  trustee  to  recover  in  ejectment  against  a  cestui  que  trust.     A  case  so  cir-  of  descent 
cumstanced  as  this,  in  every  particular,  probably  never  existed  before,  and  per-  through 
haps  never  might  again;  but  cases  must  often  have  happened  in  which  the  ques-  ^'hich  the 
tion  would  arise,  viz.  whether  when  ces/ui  ^u^  trust  takes  in  the  legal  edtate,^     eetate 
possesses  under  it,  and  dies,  the  legal  and  equitable  estates  should  open  on  ^  ^ 
his  death,  and  be  severed  for  the  different  heirs.     Consider  this  case  first,  up- 
on authority;  and,  secondly,  upon  principle.     First,  no  case  has  ever  existed 
where  it  hf(s  been  so  held;  none  where  the  heir  at  law  of  one  denomination  has, 
on  the  death  of  the  ancestor,  been  considered  as  a  trustee  for  the  heir  at  law  of 
another  denomination;  who  would  have  taken  the  equitable  estate  if  that  and 
the  legal  estate  had  not  united.     Secondly,  on  principle,  it  seems  to  me  impos- 
sible; for  the  moment  both  met  in  the  same,  person ^  there  was  an  end  to  the 
trust;  he  had  the  legal  interest  in  all  the  profits  by  his  best  title.     A  man  could 
not  be  trustee  for  himself     Why  should  the  csta  o  open  upon  his  death  ?  What 
equity  had  one  set  of  heirs  more  than  another !     lie  mi^ht  dispose  of  the  whole 
if  he  pleased;  if  he  did  not,  there  was  no  room  for  Chancery  to  interpose,  and 
tho  ru)e  of  law  must  prevail,  q^iacufique  via  data;  therefore  I  he  lessor  was  en- 
titled.    If  tKe  question  was  doubtful,   then  in  the  C^-urr  of  King^s  Bench  the 
legal  right  must  prevail:  if  the  weight  of  opinion  and  argument  is,  that  the  le- 
gal estate  must  draw  the  trust  after  it,  the  case  is  still  stronger  against  the  de- 
fendant .     Judgment  for  the  plaintiff. 

(/)  Proximity  tocollafteral  ancestor-last  fetJted  must  he  hy  whole  6/ood.J 

*  Where  a  penon  seised  ex  parte  materna  imikes  a  feofTiiieiit  in  fee,  and  the  nie  is  ex- 
pressly limited  to  the  feoffee  and  his  heirs;  or  if  there  la  no  declaration  of  uses,  and  the 
feoflfment  is  not  on  sach  a  consideration  as  to  raise  a  nse  in  the  feoflfee,  so  th  t  the  nse  re- 
sults to  the  feofTer  in  either  case,  he  is  in  of  the  ancient  use.  and  not  by  purchase,  tboreforo 
the  descent  is  not  altered;  1  Tnst.  12.  b;    1  Rep.  100.  b. 

t  And  in  the  late  case  of  Langlej  ▼.  Sneid  (1  8ini.  and  Stn.  45,),  where  an  infant  died 
seised  of  an  equitable  estate,  dascending  ex  parte  materna^  the  legal  estate  being  vested 
in  trustees,  his  incapacity  to  call  for  a  conveyance  of  the  logdl  estate  (by  which  the  course 
of  descent  noigbt  have  lieen  broken)  was  held  to  be  not  a  sufficient  reason  to  induce  a  court 
of  equity  to  consider  the  case,  as  if  such  a  conveyance  had  actually  been  made,  it  not  be- 
ing according  to  the  terms  of  the  lease  any  part  of  the  express  duty  of  the  trusteee  to  eie- 
cute  such  conveyance. 

%  With  reference  to  this  and  the  preceding  rule,  it  is  to  bo  observed  that,  *'  in  order  to 
constitute  a  good  title,  the  party  must  be  the  nearest  collateral  heir  of  the  whole  blood  of 
the  person  last  seised,  on  the  part  of  the  ancestor  through  whom  the  estate  descended. 
When  Lord  Hale  speaks  of 'he  nearest  collateral  relation  of  the  whole  blood  of  the  person 
last  seised,  and  of  the  blood  of  the  first  purchaser,  ho  means  the  latter  branch  of  the  ei- 
proa^ion  as  a  qualification  of,  and  not  an  addition  to,  ths  first  branch,  that  the  collateral 
heir  of  the  whole  blood  must  claim  through  the  ancestor  from  the  estate  descended,  and 
thos  be  of  tho  blood  of  the  first  purchaser.  Per  Leach,  Vice-Chance II or.  Hawkins  v. 
9hewen,  1  Sim  and  Stn.  Rep.  267;  which  case  and  the  pedigree  anneied  to  the  ^ame  de- 
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Collateral        The  sixth  rule  or  canon  is,  thai  the  collateral  heir  of  the  person  last  seised 

heir  mast     must  be  his  next  collateral  kinsman  of  the  whole  blood  ^i  ^  Bl.  Com,  ^4. 
ba  oezt  col 

lateral  kina  >erve  attention.  On  acconnt  of  the  qaalifieation  reqnired  for  the  heir  to  be  of  the  blood  of 
man*  of  ^he  first  parchaaery  oracqnirer  ot  the  estate,  it  ma}  not  unfreqnently  banpan,  that  the  per* 
tbe  wltolo  'OB  upon  whom  the  rnheriiance  devolves  in  a  regular  and  legal  coarse  of  descent  or  snocea- 
blaod.f  B\on,  is  not  (as  independently  of,  and  lD}ing  aside  this  qnaliiication)  heir  or  next  of  kin  t» 
I  ^9  1  the  person  last  seised  of  il,  either  in  the  parterna)  or  maternal  line.  It  appeara  that  Lit, 
*  -'    tleton  and  hia  commentator.  Lord  Coke,  (Ten.  a.  6.  fo.  11.  b.)  have  laid  down  a  difierent 

doctrine,  **  teaching  the  necessity  of  tbe  person  who  inherits  being  always  heir,  or  thewor> 
thiest  and  nearest  relation  to  the  parson  last  seised;'*  hot  it  is  conceived  that  the  rales 
most  be  taken  together  in  a  connected  view;  and,  as  such,  the  rale  will  stand  chaa;  *'  tbct 
the  person  or  persons  who  inherit,  and  upon  whom  the  law  casts  the  inheritance  npon  the 
death  of  the  person  aeised,  irtnst  always  be  the  worthiest  and  nearest  of  such  of  tho  rela- 
tives of  the  whole  blood  of  the  person  last  seijted,  as  are  of  the  blood  and  cooaangoinity 
of  tbe  porchaser,  and  snch  as  are  not  incapacitated  by  the  first  rale  of  descent."  Rob» 
lob.  46.  47. 

*  Either  personally  or  jure  representationis,  which  proximity  is  reckoned  according  to  tb« 
canonical  degrees  of  consanguinity;  therefore  the  brother  being  in  tho  first  degree,  be  and 
bis  desccndanta  sball  exclude  the  uncle  and  bis  issuo,  who  is  only  in  tbe  second;  aee  2  BU 
Com,  924. 

f  That  is,  be  must  be  the  nearest  kinsman  of  the  whole  blood;  for  if  tliere  be  a  much  near- 
er kinsman  of  tho  half  blood,  a  distant  kinsman  of  t}:c  whole  blood  shall  be  admitted,  and  th& 
other  entirely  excluded;  nay,  the  estate  hhail  escheat  to  the  lord,  sooner  than  tbe  half  blood 
shall  inherit;  see  Grand.  Const,  c.  i252;  Uract,  fo.  65.  a.;  Britton.  c.  119.  10;  Aas.  pi.  27; 
hro,  Ab.  Tit.  Descent;  20  Litt.  s.  6  and  7. 

^  And  here,  says  Sir  W.  Blackstone  (2  Com.  226,)  it  must  be  observed,  that  the  lineal 
ancestcM*,  though  (according  to  the  first  rule)  incapable  of  succeeding  to  the  estate,  because 
it  is  supposed  to  have  already  passed  ibem,  are  yet  the  common  stocks  from  which  the  nexfr 
successor  must  spring* 

Tbia  total  exclusion  of  the  half  blood,  from  tlie  inheritance  being  almost  peculiar  to  our 
own  law,  is  looked  upon  as  a  strange  hardship,  by  such  as  are  unacquainted  with  the  reasons 
on  which  it  is  crounded;  see  2  Bl.  Com.  228.  But  this  circumstance  arises  from  a  misap- 
prehension  of  tncrule.  It  should  be  remembered  tliat)  the  great  principle  of  collateral  iu- 
beritances  being,  that  thd  heir  to  a  feudum  antiquum  must  be  derived  in  a  lineal  deacent  frotti 
tho  first  purchaser,  it  was  originally  requisite  to  make  out  tbe  pedigree  of  tbe  heir  from  tbe 
first  donee,  and  to  shaw  that  such  heir  was  his  lineal  representative.  But,  in  tbe  course  of 
time,  proof  of  an  actual  descent  from  the  first  feudatory  becante  impossible.  In  lieu  of  it,  it 
was  therefore  only  required  that  tho  claimant  should  be  next  of  the  whole  blood  to  the  person 
last  in  uosaession,  or  derived  from  the  same  couple  of  ancestors,  which  it  was  thought  would 
probably  answer  the  same  purpose,  as  if  he  could  tiace  his  pedigree  in  a  direct  line  from  tbe 
first  purchaser;  for  ho,  says  the  learned  commentator,  vol.  ii.  p.  228.,  who  is  A.  B.'s  kins^ 
man  of  the  whole  blood,  can  have  no  ancestors  beyond  or  higher  than  the  common  stock, 
but  what  are  equally  A.  B.'s  ancestors  also,  and  A.  B.'s  are  vice  versa  his;  he  is  therefore 
very  likely  to  be  derived  from  that  unknown  ancestor  of  A.  B.,  from  whom  the  inheritance 
descended.  But  a  kinsman  of  tbe  half  blood  has  but  one  half  of  bis  ancestor's  above  tbe 
common  stock,  tbe  same  as  A.  B.,  and  therefore  there  is  cot  the  saaie  probability  of  that 
standing  requisite  in  the  law,  that  he  be  derived  from  tlie  blood  of  the  first  purchaser,  ^{or 
should  this  be  thought  bard,  that  the  brother  of  the  purchaser,  though  only  of  the  half  blood, 
must  thus  be  disinherited,  and  a  n  ore  rcn.ote  relation  of  the  whole  blood  admitted,  n.erely 
upon  a  supposition  and  fiction  of  law;  since  it  is  only  upon  a  like  supposition  that  brethren  of 
purchasers  (whether  of  tho  whole  or  half  bloody  are  entitled  to  inherit  at  all;  for  it  baa  been 
seen,  tliat  in  feudis  stricte  novis,  neither  bretiirtn  nor  any  other  collaterals  were  admitted* 
As,  therefore,  the  reasonableness  «if  excluding  halt  blood  in  feudis  antiquis  has  been  seen,  if 
by  a  fiction  of  law  a  feudum  noiuui  be  mado  deseendible  to  collaterals,  as  if  it  waa  feudum 
antiquum,  it  is  just  and  equitable  that  if.  should  be  subject  to  the  same  restrictions  as  well  as 
the  same  latitude  bf  descent;  2  Bl.  Com.  229. 

Mr.  justice  Blackstone  (vol.  ii.  p.  231.)  is,  however,  forced  to  acknowledge  that  the  prin- 
ciple of  exclusion  is  in  some  cases  carried  too  far,  and  adduces  the  case  of  a  niau  having  two 
dons  by  different  venters,  in  which  instttnce  the  estate  would  descend  from  him  to  tbe  eldest^ 
the  entering  of  whom,  and  dying  without  issue  would  exclude  the  younger  son  from  inherit- 
ing the  estate,  because  ho  was  not  of  tlie  whole  blood  to  the  la&t  proprietor.  He  observes, 
that  this  carries  a  hardship  w  iih  it,  even  upon  feudal  principles,  for  the  rule  was  introduced^ 
only  to  supply  the  proof  of  a  dcEcent  ircm  the  first  purchaser:  but  here,  as  this  estate  noto- 
riously descended  from  tbe  fatlicr,  and  as  both  the  brothers  confessedly  spruLg  from  him,  it 
is  demonstabic  that  the  half  brother  must  be  ot  the  blood  of  the  fir»t  purchaser,  who  was 
oither  the  father  or  some  of  the  father's  ancestors.  When,  tiierefore.  tl.ere  is  actual  demon- 
stration  of  tho  thin^  to  be  proved,  it  is  hard  to  exclude  a  man  by  a  rule  substituted  to  supply 
that  proof  when  deficient. 

It  may  be  here  remarked,  that  both  previous  to  and  since  the  establishment  of  tho  doctrine 
of  trusts  in  the  Court  of  Chancer}',  the  rule  of  possessio  fratris  has  been  applied  to  such  es~ 
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2.  GooDTiTLBy  D.  Newman,  V.  Newman.    H.  T.  1774.  C.  p.  3  Wils.  516. 

A.  Newman  bein^  seised  ia  fee  of  four  messuages,  and  having  issue  four  It  has  been 
daughters,  died,  leaving  his  second  wife  ensient  with  a  son,  who  was  born  six  ^^^^^^7 
weeks  after  the  death  o:  his  father,  and  lived  five  weeks,  and  then  died;  his'^^^i!!*^. 
mother,  continuing  all  that  time  in  possession  of  the  houses,  residing  in  one  of  ^  nerpon 
them  with  the  two  daughters,  and  receiving  rept  for  the  others.     The  question  ean  be  soch 
was,  whether  this  was  such  a  seisin  as  would  exclude  the  daughters  from  in-  an  sneeator 
heriting.     It  was  argued  for  the  plaintiff,  the  heir  at  law  of  the  son  of  the  as  that  ao 
whole  blood,  that  the  son  died  last  actually  seised  in  fee  of  the  premises;  that,  inheritanGo 
vpon  the  death  of  the  father,  the  premises  descended  to  his  two  daughters,  ™*y,^J?  ^ 
who,  together  with  the  mother,  bemg  ensient  with  a  son,  were  then  in  rightful  {^'j^  onloss 
possession;  that,  upon  the  birth  of  the  son,  six  weeks  after,  the  estate  of  the  he  had  an 
daughters  was  divested  out  of  them,  and  the  mother  then  became,  and  was,  actnal  aei 
guardian  in  socage  to  her;  that  her  possession,   and  receiving  the  rents  and  aio-    For 
profits,  was  the  actual  possession  and  seisin  of  the  son,  and  would  carry  the^'^"  P^f" 
descent  of  the  premises  to  the  heir  at  law  of  the  son.     The  infant  son  was  in  go^e^jj'n 
possession  as  much  as  it  was  possible   for  an  infant  to  be;  for  he  was  born,  of  ^  g^„ 
iived,  and  died,  in  one  of  the  houses,  which  gave  a  title  to  the  heir  of  the  whole  diao  in  aoc] 
■blood;  for  the  law  would  presume  that  the  mother  entered  rightfully,  as  guar- age  is  the 
dian  to  her  infant  son,  and  not  wrongfully.     On  the  other  side,  it  was  con-  ''l??^'''^". 
tended  for  the  defendant,  that  the  rule  ofpossessio  frcUis  was  extremely  severe,  o' the  ward; 
«nd  ought  net  to  be  extended,  but  should  be  construed  as  favourably  as  possi- ii^^^^foVe,  a 
ble  for  the  daughters;  that  to  make  a  possessio  frcUrisy  their  ought  to  be  an  ac-  poathnmoas 
tual  seisin;  that  it  was  not  found  or  stated  in  the  Cjase;  that  the  mother  entered  son  was 
as  guardian  in  socage,  but  that  she  and  the  two  daughters  continued  in  posses-  horn,  his 
sfon  from  the  time  of  the  husband's  death;  that  six  weeks  after  the  husband^s  ?*^^!?®'  ^° 
death,  the  son  was  born,  and  died  in  the  same  house;  that  this  was  a  continu-  ^^["n^f 
ance  of  the  old  estate  in  herself  and  the  daughters,  or  in  the  daughters  only;  |he  lands 
for  the  law  would  adjudge  the  possession  in  thoso  who  had  a  lawful  right  to  the  whereof  the 
possession,  namely,  the  daughters;  and  the  Court  could  not   determine,  upon  father  died 
the  facts  stated  in  the  case,  whether  the  mother  was  in  possession  as  guar-  "^^^^'/j 
dian  to  the  son,  or  aa  a  trespasser,  or  for  her  quarantine,  in  order  to  b&vej^"  ^^^  ^^ 
<*©wer.  came  his 

De  Grey,  C.  J.,  having  stated  the  case,  delivered  the  unanimous  opinion  of  gaardian 
the  Court. — ^'^This  is  an  ejectment  brought  by  the  heir  of  a  posthumous  son,    [  51    1 
to  recover  the  premises  in  question,  which  were  purchased  by  his  father,  who  in  socage, 
died  seised  thereof  in  fee  simple,  the  4th  of  Jnne,  1760,  leaving  two  daughters  J"*^  **^«  '^^ 
by  his  first  wife,  and  his  second  wife  ensient  with  this  posthumous  son.     The      *  *?" 
wife  and  daughters  remained   in  the  same  house  where  the  father  died;  then  ^y  deemed 
this  wife  received  some  rent  for  the   houses;  and  afterwards,  in  July,  1760,  to  be  actnal 
the  son  was  born,  and,  m  his  life-time,  the  widow  received  more  rent;  then  It  seised  of 
the  son  died,  having  lived  five  weeks  and  three  days,  and  she  received  more  the  inhcri 
rent  after  his  death.     Lands  in  fee  simple  must  descend  to  the  heir  of  the  J*"***  '^  •■ 
whole  binod  of  the  person  last  actually  seised  thereof.     And  this  is  a  maxim  ^^^  ^^^^ 
in  the  law  of  England,  which  has  subsisted  for  ages,  as  appears  by  Bracton,  bleed.* 
vol.  ii.  p.  65;  Britton,  cap.   119.  p.  271;  Fleta,  vol.  vi.  cap.  l.s.  14.     Al- 
though this  may  sometimes  be  very  hard  upon  some  children  of  the  half-blood 

tates  as  fully  as  to  legal  ones;  eee  1  Inst.  14.  b.;  Dyer,  10.  b.;  and  3  Cru.  Dig.  896.  So, 
adTOwsona,  tiUies,  and  rents  descend  to  the  whole  blood,  provided  there  be  an  actual  scisiu 
by  presentation  te  the  church,  or  receipt  ofihe  tithes  or  rent,  but  if  the  eldest  son  dies  before 
the  church  becomes  vacan:,  or  any  receipt  of  tithes  or  rent,  his  brother  of  the  half  blood 
will  inherit,  aa  heir  to  his  father,  who  was  the  person  last  seised;  see  1  Inst.  15.  b.;  3  Rep. 
41.  b.;  3  Com.  Dig.  396;  1  Roll.  Abr.  628.  pi.  10,  11,  12,  and  13.  And  in  the  Institutes  (I 
Inst.  15.  b.)  Lord  Coke  says,  that  the  doctrine  of  the  half  blood  extends  to  offices,  courts, 
libertiea,  franchises,  and  commons  of  inheritance.  | 

Ad  exception  to  this  rule,  it  will  be,  however,  seen,  exists  in  the  case  of  the  descent  of  the 
erown  of  England,  and  of  estates  tail;  vide  post,  Ijiv.  VII. 

*  80,  the  possession  of  a  termor  for  years  is  the  possession  of  the  person  entitled  to  the 
freehold;  I  last.  15.  a;  3  Rep.  41.  b.  So,  the  possession  and  seisin  of  one  tenant  in  com- 
mon is  the  poesession  and  seisin  of  the  other,  and  it  has  been  determiped  that  such  a  Qos- 
seasion  will  exclude  the  half  blood;  Mod.  86%  Hob.  120. 
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of  the  person  last  actually  seised,  yet  we  must  take  the  law  an  it  is  an4  deter- 
mine accordingly.     The  question,  therefore  is,   whether  this  posthumous  son 
was  actually  seised  of  the  prembes  in  question.     Upon  the  death  of  the  fat  - 
er,  his  two  daughters  would  have  been  good  tenants  to  the  prsBcipo  before  the 
birth  of  the  posthumous  son,  who  could  not  lay  his  title  before  he  was  born; 
the  law  vested  the  seisin  in  law  in  the  daughters,  upon  the  death  of  the  father, 
and,  in  like  manner,  vested  the  seisin  in  law  in  the  son  the  moment  he  was 
born.     If  the  daughters  had  aliened,  or  been  disseised,  the  son  would  not  have 
'    been  actually  seised,  but  would  \>nly  have  had  a  riijht  of  entry  upon  the  pos- 
session of  thQ  alienee  or  disseisor.     This  was  the  ground  of  my  brother  HilP^ 
argument;  namely,  that  the  daughters  were  disseised  by  the  mother;  and  that 
the  son  died  having  only  a  right  of  entry,  so  was  never  actually  seised.     But 
the  daughters  were  in  actual  possession,  as  well  as  the  mother  (of  one  bouse) 
iVomthe  time  of  the  death  of  their  father  until  the  birth  of  the  son;  and  were 
also  in  actual  possession  of  the  other  three  houses  by  the  possession  of  Ihe 
tenants  thereof,  whether  any  rent  had  been  due,  received,  or  not  received,  be- 
fore the  birth  of  the  son;  3  Rep.  41,  42;  Moor.  125;  Co.  Lit.  M,  15.     And 
the  rent  which  was  due  and  received  before  the  birth  of  the  son  belonged  to 
the  daughters,   who  were  actually  seised;  for,   by  Babington,   C.  J.,  C.  P. 
Trin.  9  rTen.  6.  25.  a.,  if  a  man  has  issue  a  daughter,  and  dies,  his  wife  being 
cnsicnt,  the  daughter  may  lawfully  enter;  and,  if  she  dies,  her  heir  may  enter, 
and  take  the  profits  for  the  time;  and  aflerwards,  if  the  wife,  being  ensient  by 
the  ancestor  paramount,  is  delivered  of  a  son,  the  son  may  enter  notwithstand- 
ing that  the  heir  of  his  sister  is  in  by  descent;  but  he  shall  not  have  an  action 
of  account,  or  any  remedy  for  the  issues  in  (he  mean-time,  before  his  birth; 
because  their  entry  was  congeable  until  he  was  born,     And,  if  a  church  be- 
comes void,  and  the   sister  or  heir  present,   and   their  presentee   be  institut- 
ed  and   inducted  before  his  birth,  he   shall  not  have   the  advantage  of  the 
avoidance;    and   yet,   by   such    presentation,  he  shall  not  be  out   of  posses- 
sion.    At  the  time  of  the  birth  of  the   son  (in  the  present  case),   his  mother 
was  in  possession,  as  well  as  the  daughters.     The  moment  ho  was  horn,  she 
became  guardian  in  socage;  and,  upon  supposition  that  nothing  was  done  to 
hinder  it,  the  law  will  presume  that  she  entered  as  guardian  to  her  son   the 
moment  he  was  born;  and  nothing  appears  to  the  contrary  upon  the  facts  stat- 
ed in  the  case.     She   was  in,  without  any  declaration  how  she  was  in;  and 
acts,  without  any  words,  amount,  in  law,  to  an  entry;  for  acts,   without  words, 
may  make  an  entry;  but  words,  without  an  act  (viz.  entry  into  the  lands,  &c.), 
cannot  make  an  entry.     It  was  objected,  that  the  mother  being  in  one  house, 
and  receiving  the  rents  of  others,  was  a  disseisor,  or  that  it  was  in  the  daugh- 
ters to  make  it  disseisin;  Cro.  Car.  303;  and  that   if  one  enters   as  guardian 
who  is  not  so,  he^is  a  disseisor;   1  Roll.  Abr.  662.  (I.^  pi.  3.  in  answer  to  this. 
The  facts  in  this  case  are,  that  the  mother  continued  in  possession  from  the 
death  of  her  husband,  received   the  rents  under   leases;  her  possession  was 
general;  it  does  not  appear  that  she  ousted  the  daughters,  or  made  any  actual 
or  particular  cla^m;  she  might  continue   in  the  house  by  quarantine,  which 
continued  until  the  son  was  born;  and  the  entry  of  one  is  the  entry  of  others, 
who  have  a  right  to  enter;   1  RolK  Abr,  740,  741.     If  guardian  by  nurture 
make  a  lease  by  indenture  to  one,  being  under  the  title  of  the  infant,  render- 
ing rent  to  himself,  which  is  paid  accordingly,  yet  this  Is  not  any  disseisin  to 
the  infant;  1  Roll.  Abr.  659.  pi.  13.     It  is  to  be  observed,  that  the  title  of  the 
daughters  expired  on  the  birth  of  the  son,  before  any   election  to  make  the 
mother  a  disseisor  was  made,  that  the  law  will  not  presume  a  wrong;  there 
was  never  any  determination,  that  the  mother's  entry,  or  possession,  was  by 
wrong  in  a  case  like  this;  and  it  is  impossible  to  suppose,  in  this  case,  that  the 
whole  rents  and  profits  of  the  premises  in  question  were  not  applied  by  the 
mother  to  the  common  use  of  her  daughters,  herself,  and  her  infant  son.     In- 
deed, if  the  mother  had  entered  as  guardian  to  the  daughters,  she  not  being 
th£ir  guardian,  it  would  have  been  a  disseisin;  so,  if  she  had  entered  for>her 
^ower^  when  it  was  not  assigned  to  her.     The  possession  of  the  mother  and 
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daughters  was  the  possession  of  the  daughters;  and,  when  the  son  was  horn, 
the  estate  was  devested  out  of  the  daughters,  and  not  before;  then  the  son 
was  in  actual  possession  and  seisin  of  the  premises  by  his  mother,  who  had  a 
right  to  the  possession,  as  being  his  guardian  by  law;  namely,  the  person  next 
of  blood,  to  whom  the  inheritance  cannot  descend;  her  possession  was  the 
possession  of  the  son;  S  Rep.  42;  Moore,  125.  A  guardian  need  not  be  as- 
signed. The  seisin  of  a  guardian  of  a  son^by  the  second  venter  shall  oust  the 
daughter  of  the  first  venter;  8  Assise,  6.  Upon  the  whole,  we  are  all  of  opin- 
ion that  the  premises  in  question  belong  to  the  lessor  of  the  plaintifT;  and, 
therefore,  we  giye  judgment  for  the  plaintiff.     See  Prec.  in  Ch.  ^83. 

3.  Doe,  D,  Barnbtt,v.  Kee??.  M.  T,   1797.  K.  B.  7  T.  R.  386.  ^ "^  ^a*  1 

A  nnaa  died  having  two  daughters  by  different  venters;  the  mother  entered  bpve  deci 
as  guardian  in  socage,  and  received  the  profits.     The  question  was,  whether  ^^^^  ^|„^^ 
this  gave  such  a  seisin  to  the  daughters,  that,  on  the  death  of  one  of  them,  the  confirmed 
other  could  not  inherit  from  her.     It  was  contended;   tst,'That  the  entry  of 
the  mother  as  guarjlian  in  socage  and  her  receipts  of  the  profits  amounted  to  a 
sufficient  seisin  for  her  daughter;  that  this  point  was  sufficiently   established 
by  the   preceding  case;  *2d,  That  the  seisin  of  one  coparcener  was  the  seisin 
of  the  other,  and  the  entry  of  one  was,  in  law,  the  entry  of  the  other.     Where 
two  claim  by  the  same  title,  as  two  sons  from  their  father,  and  the.younger  son    |   53  ] 
enters,  the  law  will  presume  that  this  entry  was  not  to  gain  a  possession  dis- 
tinct firom  his  elder  brother,  but  merely  to  preserve  the  estate  from  a  stranger; 
therefore,  though  the  younger  son  die  seised,  and  his  heir  enters  by  descent, 
yet  the  entry  of  the  elder  brother,  or  his  hnir,   is  not  therefore  taken  away. 
That  if  the  law  put  se  favourable  a  construction  in  that  case,  where  the  young- 
er son  cannot  have  any  claim  for  himself,  a  fortiori  such  a  presumption  should 
be  made  in  the  case  of  coparceners,  who  make  but  one   heir;  and  so  it  was 
stated  in  1  Inst.  ^43.  b.  that  where  one  coparcener  enters  generally  and  takes 
the  profits,  this  shall  be  accounted  in  law  ithe  entry  of  both,  and  no  devesting 
of  the  moiety  of  her  sister.     On  the  other  side  it  was  argued,  that  their  was   . 
no  seisin  in  fact  by  the  elder  sister,  but  at  most  a  seisin  in  law;  and  (he  Court 
would  not  incline  to  extend  the  operation  of  the  rule,  excluding  the  succession 
.   of  the  half  blood,  beyond  the  strict  letter  of  it.     Lord  Kenyon  said,  that  noth- 
ing could  be  clearer  than  that  an   infant  micrht  consider  whoever   entered  on 
his  estate  as  entering   for  his  u«e.     The  Court  held  that  the  surviving  sister 
did  not  take  by  descent ;  but  the  lands  should  go  to  the  heir  of  the  whole  blood 
of  the  sistep  who  died. 

g)  in  collateral  inheritauces  male  slock  preferred  iofemahy  unless  estate  descended 

from  females. 
The  last  canon  or  rule  of  descent  is,  that  in  collateral  inheritances,  the  mate  ColUtcral 
stocks  shall  be  preferred  to  the  females,  that  is,  kindred  from  the  blood  of  the  maVeptock 
male  ancestor  however  remote,  shall  be  admitted  before  those  from  the  blood  preferred  to 
of  the  female  however  near,  unless  where  the  lands  have  in  fact  descended  [«"**'•»  ^* 
from  a  female;  2  Bl.  Com.  236,  ^^„'j"" 

3.  Mode  ofirac^nsr  an  heir  at  law,  from  the 

It  may  not  bo  here  unacceptable  to  introduce  in  the  note  an  epitome  of  the  letter.* 
manner  in  which,  according  to  the  table  of  descent  subjoined,  the  heir  at  law 
would  be  ascertained,  taking  John  Stylos  as  the  person  who  dies  seised  of  laiid, 

*  Sir  W.  Blac((stone  observes,  that  this  rule  was  established  in  order  to  effectuate  and  car- 
ry into  execution  the  fiflh  rule  or  principal  of  collateral  inheritance,  that  every  heir  roust  bo 
of  the  blood  of  the  first  purchaser;  for  when  such  first  purchaser  was  not  easily  to  be  discov- 
ered, afler  a  long  course  of  descents,  ^he  lawyers  not  only  endeavored  to  investigate  him  by 
takin<i;  the  next  relation  of  the.  whole  blood  to  'he  person  last  in  possession;  but  also'  consid- 
ering that  a  preference  had  b^en  givon  to  miles,  by  virtue  of  the  second  canon,  through  the 
whole  course  of  lineal  descent  from  the  first  purchaser,  they  judged  it  more  likely  that  the 
land's  should  have  descended  to  the  last  tenant,  from  his  male  than  from  his  female  ancestors. 
The  right  of  inheritance,  therefore,  first  runs  up  all  the  father's  side,  with  a  preference  to  tho 
male  stocke  in  every  instance,  and  if  it  finds  no  heirs  there,  it  then,  and  then  only,  resorts  to 
the  motfier'a  aide,  leaving  no  place  untried,  in  order  to  find  heirs  that  may  by  possibility  be 
derived  from  the  original  purcnaaer;  see  3  Cruise  Dig.  398. 
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which  he  acquired,  and  which  therefore  he  held  as  a  feud  of  indefinite 
antiquity.* 
I  54    I  ^dly.   Of  estates  in  remainder  or  reversion. 

Kellow  v.  Rowden.  T.  T.  Ifi88.  K.  B.  3  Mod.  253;  S.  C.  3  Lev.  286;  S. 
A  parson       C.  Carth.  126;  S.  C.  3  Salk.  178;  S.  C.  I  Show.  244;  S.  C.  Holt.  71.  336. 
who  claims      j^  j|^-g  ^^^g^  ^^^  Court  held,  that  where  an  estate  for  life,  or  in  tail,  is  created, 
der  or  ro      ^^^  ^^^  reversion  in  fee  expectant  thereon  descends  from  the  donor  or  settlor 
▼•raion  by  through  several  intermediate  heirs  before  it  falls  into  possession,  every  person 
descent,      claiming  it  by  descent  must  make  himself  heir  to  the  aonor  or  settlor,  and  take 
""•^  "Mtab  it  as  such,  and  not  as  heir  to  the  intermediate  heirs,  who  need  not  he  so  much- 
r   %^^      ^  named  in  action  brought  against  the  person  so  acquiring  the  possession  as 
h     t  ^   ^^^  ^^  ^^^  donor  or  settlor;  for  the  intermediate  heirs  never  had  such  a  seisin  ^ 
the  first  par  ^^  ^^  transmit  the  reversion  from  them  by  descent  to  Any  person  who  was  not 
chaser  at     ^^^^  to  the  donor  or  settlor.;]; 

the  time  ^  In  the  first  place,  says  Mr.  Justice  Blackstone,  succeeds  the  eldest  son,  Matthew  Styles 

when  it  (see  Genealogic.il  Table  annexed,)  ofiiis  issue  (No.  1;)  if  his  line  be  extinct,  then  Gilbert 
eomes  into  Stiles  and  the  other  sons,  respectively  in  order  of  birth,  or  their  issue  (No.  2);  in  default  of 
posses  these,  all  the  daugh'ers  togetner,  Margaret  and  Charlotte  Stiles,  or  their  issue  (No.  3.)    On 

sioD.f  failure  of  the  descendants  of  John  Stiles  himself,  the  issue  of  Geoffrey  and  Lucy  Stiles,  his 

parents,  is  called  in;  viz.  first,  Francis  Stiles,  the  oldest  brother  of  the  whole  blood,  or  his 
issue  (No.  4);  then  Olive  Stiles,  and  the  other  whole  brothers,  respectively,  in  order  of  birth, 
or  tlieir  issue  (No.  5);  then  the  sisters  of  the  whole  blood  all  together,  bridget  and  Alice 
Stiles,  or  their  issue  (No.  6).  In  default  of  these,  the  issue  of  George  and  Cecilia  Stiles, 
his  father's  parents,  respect  being  still  had  to  their  age  and  sex  (No.  7);  tlien  the  issue  of 
Walter  and  Christian  Stiles,  the  parents  of  his  paternal  grandfather,  [!So,  8];  then  the  issue 
of  Richard  aud  Anne  Stiles,  (be  parents  of  his  paternal  grnadfaiher's  father  [No.  9];  and  so 
on  in  the  paternal  grandfather's  paternal  line  or  blood  of  Walter  Stiles,  in  infinitum.  In  do* 
feet  of  these,  the  issue  of  WiHiaro  and  Jane  Smith,  the  parents  of  his  paternal  grandfather's 
mother,  [No.  10];  and  so  on  in  the  paternal  grandfather  s  maternal  line  or  blood  of  Christian' 
Smith,  in  infinitum,  till  both  the  immediate  bloods  of  George  Stiles,  the  paternal  grandfa- 
ther, are  spent.  Then  we  roust  report  to  the  issue  of  Luke  ard  Frances  Kerope,  the  par- 
ents of  John  Stile's  paternal  grandmother  [No.  11];  then  to  the  issue  of  Thomas  and  Sarah 
Kempe,  the  parents  of  his  paternal  grandmother's  father  [No.  12];  and  so  on  in  the  paternal 
grandmother's  paternal  line  or  blood  of  Luke  Kempe,  in  infinitum.  In  default  of  which,  we 
must  call  in  the  issue  of  Charles  and  Mary  Holland,  the  parents  of  his  paternal  grandmother's 
mother  (No.  18);  and  so  on  in  the  paternal  grandmother's  maternal  Ime  or  blood  of  Frances 
Holland,  in  infinitum,  till  both  the  immediate  bloods  of  Cecilia  Kempe,  the  paternal  grand- 
mother, are  also  spent.  Whereby  the  pati  mal  blood  of  John  Stiles  entirely  failing,  recourse  ' 
must  then  and  not  before  be  had  to  his  maternal  relations,  or  the  blood  of  the  Biucers  £Nos. 
14,  16,  16];  Willis  ISo,  17];  Thorpes'  [Nos.  18,  19];  and  Whites'  [No.  20],  in  the  same 
regular  successive  order  as  inlhe  natural  line. 

^  And  herein  the  descent  of  estates  in  possession,  does  not  apply  to  the  descent  of  es- 
tates'in  remainder  or  reversion,  expectant  on  an  estae  of  freenold;  see  3  Cru.  Dig  429. 
So  a  right  to  an  estate  in  remainder  or  reversion  (^oes  to  the  half  blood;  for,  where  a 
person,  having  such  a  right,  dies  before  the  estate  in  remainder  or  reversion  falls  into 
possession,  he  cannot  acquire  such  a  seisin  as  to  beeeme  the  stock  of  an  inheritanoe. 
Therefore  his  heir  of  the  lialf  blood,  if  he  is  heir  to  the  donor  or  settlor  of  the  re- 
mainder or  reversion,  will  become  entitled  to  it;  see  1  Ro).  Abr.  028.  pi.  6,  7,  8,  9; 
1  Inst.  14.  b.,  15.  a;  ibid.  n.  5;  1  Ves.  174;  2  B.  &  P.  64?. 

But  where  the  person  entitled  to  a  remainder  or  reversion  exercises  an  act  of  owners 
ship  over  it,  by  granting  it  for  life,  or  in  tail,  this  is  deemed  equivalent  to  an  actual 
seisin  of  an  estate,  which  is  capable  of  being  reduced  into  possession  by  entry,  and  will 
make  the  person  eiercising  it  a  new  stock,  a  ro.it  of  inheritance;  for  an  entry  being 
irupossible,  the  alienation  of  the  rema;nder  or  reversion  for  a  certain  time  is  allowed  to 
be  sufficient  to  change  the  descent;  because  such  alienation,  being  formerly  always  at- 
tended vvitl)  attornment,  was  deemed  equal  in  point  of  notority  to  an  entry  or  a  des- 
cent; sep  I  Inst.   ir>.  a;  8  Rep.  35.  b;  ibid.   191.  b;  9  Mo  .  263:  3  Cm.  D  s.  434. 

t  The  following  facts  are  disclosed  in  the  case  of  Jenkins  v.  Prichard,  2  Wils.  46:^-D. 
Smith,  in  consideration  of  his  maniage  with  Sarah  Madcy,  in  1716,  settled  the  premises 
in  qae«tion  to  the  use  or  himself  and  ihe  said  Sarah,  during  their  natural  lives,  and  the  life 
of  tlis  survivor  of  them;  reuiainder  to  the  heirs  of  the  body  of  the  said  Sarah,  by  the  saii 
David;  remainder  to  the  said  David  his  heirs  and  assigns  for  ever.  'I  here  was  issae  of  the 
marriage  one  daoghter,  named  Elizabeth,  and  no  other  child.  Upon  the  death  of  the  said 
Sarah,  David  Smith  married  a  second  wife,  and  by  her  had  issue,  Ann,  the  lessor  of  the 
plaintifi*,  and  no  other  child.  Elizabetn,  the  daughter  of  the  said  David  by  Sarah  his  first 
wife,  intermarried  with  John  Waters;  and  upon  that  marriage,  David  Smith  delivered  op 
the  possession  of  tlie  premises  to  John  Waters,  bat  did  not  execute  any  conveyance  there- 
of to  him.     In  1788  David  Smith  died,  having  i^sue  only  Elizabeth  by  his  fiiit  wife,  sod 


DESCENT, —By  [Stalule*  ?ft 

(B)    Br  STATUTE    LAW.  ^^  ^* 

The  descent  of  an  estate  tail  in  some  respects  differs  from  descents  of  fee- •^em^ of  an 
aim.ile.     Th^y  are  r«gulated  by  the  statute   De  Bonis  CondUianabilibuSy  and  j^'*J^*j  |*'^' 
thuH  comes  the  appellation  of  descent  by  slafule  law.  emed  by 

The  descent  of  an  estate   tail   resembles  that  of  a  fetidum  novum;  for  the  tb«  maiimi 
person  to  whom  an  estate  tail  is  originally  given,  or  limited,  is  the   first   pur*  stUinafa 
chaser  of  it,  and  none  but  those  who  are  lineally  descended  from  him  can  de-  "'  *'«?• 
rive  a  title  to  it  by  descent;  see  3  Cru.  Dig   438.  Nor'aflict 

The  maxim  seifsina  facit  stipiiem  'ante,  p.  35.  n.)  does  not  apply,  it  being  on-  ,^    i 

ly  necessary,  in  dertvmg  a  title  to  "an  estate  tail,  to  deduce  the  pedigree  from  ^^  ^^  ^y^J 
the  first  purchaser,   and  to  show  that  the  claimant  is  heir  to  him;  for  the  issue  ojeloaion  of 
in  tail  claim  per  formam  doni;  1  Cru.  439.       Nor  is  the  rule  as  to  the  exclu- lineal  an 
sion  of  the  lineal  ancestors  applicable,  inasmuch  as  it  must  have  passed  themceatora; 
already  before  it  came  to  the  stock  froni  whence  the  descent  is  now  to  be  de-^"^  males 
rived;  ride  an/«>  p.  40.     But  the  male  issue  in  tail  shall  be  admitted  before  the  J^^/p^ftJ 
female;  ar}kt^  p.  42;  unless  where  the  estate  is  limited  in  tail  female,  in  which  f^i^fe 
case  the  mail  issue  could  never  be  admitted;  H.  Chit.  Desc.  156.     The  thira  ma  •  >, 
rule,  of  descent  relating  to  primogeniture  and  coparceny  also  applies  in   the  According 
descent  of  estates   tail;  anfe,   p.  43.     The   right  of  representation  also  takes  *o  ^he  lawa 
place;  vide  ante^  p.  44;  and  the   issue   of  any  deceased  person  shall  stand  ^^   -.Y^^^^ 
the  same  place  as  the  person  himself  would   have  ^one   had   he  6een  lining*  eopareene 
that  is,  if  such  issue  are  capable  of  being  heirs  secmidum  formam  donif*  ry. 

See  Litt.   s.   33;  Co.   Litt.   25.  a.    id.  b;  5  Rep.  41.  b;  2  ft.  Rep.  695;  And  the 
Burr.  2609.  'ight  of  rep 

2.  Doe,  d.  Gregory,  v.  Whichelo.  t,  t.  1799.  K.  B.  8  t.  R.  21 1.  reeentation. 

Per  Lord  Kenyon,  C.  J.     In  »he  case  of  estates  tail,  the  half-blood,  coming  Th«  ^^  ^ 
within  the  description  of  the  entail,  may  inherit  as  effectually  as  the  whole  "^^^^^  ^ 
blood.     There  the  rule  of  possessio  fratris  does  not  apply.      Neither  does  it  in  jj^^^  ^^y. 
the  case  of  peerages.       Nor  does  that  rule  hold  even  with  respect  to  inheri-^^ii^  ante 

Ana  by  hie  aecond  wife;  and  abont  twelve  months  afler  Elizabeth  died,    leaving  iaene  one  P*    -Iw^ 
eon,  who  was  bora  after  the  death  of  David,  hia  grandfather,  Aod  died  an  infant,  aoon  after  '"•   ,  ^ 
the  death  of  hin  mother.     The  said  David  Smith  had  no  brother;  but  left  a  aiater,  named  ^°^"^  ""'* 
Jano  (married  to  one  Gilbert),  who   wae  heir  at  law  to  Elisabeth  the  daughter  of  David  ^^^  .  ®  *' 
Smith,  by  hi^  firai  wif«>  and  to  her  son;  and  apoR  the  death  of  John  Waters,  Gilbert  and  f  ^'PP  ^\ 
his  wife  entered  on  the  premises.     Ann,  tho  daughter  of  David  Smith  by  hissecoid  wife,  ™*  Wood 
claimed  the  estate,  as  heir  at  law  to  her  father;  and  brought  an  ejectment  againat  Gilbert  °®**  "®*** 
and  hia  wife.     Sergeant  Wilson  reports  the  Court  to  have  been  of  opinion  'hat  Ann  had  no 
title  to  tho  promises      Rot,   as  noticed  by  Mr.   Crdise,  Dig.  vol.  iii.   p.  431.    it  ts  tmly  ob- 
served by  >fr.    Watkins,  in  his   Essay  on  the  Law  of  Descents   (2d  edit.  148.  n.  g.),  that 
the  jodgment  is  evidently  mis-stated,  or  wrongfnlly  printed;  that  in  a  noteof  this. case,  tak- 
en by  Mr.  Sergeant  Hewit,  afterwards  Lord  Chancellor  of  Ireland,  the  adjudication  u  tboa 
given- — In  this  ea«e  it  was  clearly  agreed  that,  by  the  settlement  of  17 '6,  David  Smith 
waa  tenant   for  life;  his  wife  was  tenant  in  tail,  with  the  revernion  in   David  Smith,  and 
ihereapon    this  ^oint    was  mnde,   whether  the   reversion  in  fee   descended    opon  the^twO 
daaghters  of  David,  viz.  Elizabeth  by  his  first  wifo,  and  Ann  by  his  second   wife,  in  snch 
manner  as  that,  opon  the  determination  of  the  estate  tail,  which  descended  opon  Elizabeth, 
and  from  Iter  opon  her  son,  and  expired  by  his  death  without  issoe,  it  should  go  in  moie- 
ties; VIZ.  one  moiety  to  Ann  and  the  other  to  the  heirs  ef  Elizabeth;  ot  whether  it  should 
not  go  all  lo  Aon,  as  heir  to  her  father,  who  wus  last  actually  seised  of  the  reversion.     The 
jud^e^i  were  of  opinion,    "  that  though  the  reversion  descended  upon  ihetwo  daughters  of 
David  on  his  death,  yet  they  were  not  actually  seized  of  that  reveraion  during  the  continu- 
ance of  the  ostate  tail,  but   the  snme  was  eipectant  thereon;  and  as  whoever  takes  by  de- 
scent most  take  as  heir  to  him  who  was  last  acjtually  Meiied,  therefore  Ann  took  the  rever- 
sion wholly  as  heir  to  her  father.     And  as  to  this  1  Inst.  14,  15,  and  Kcllow  v.  Rowden, 
inCarthew    and  Shower,    were  held  to  be  authorities  in  point."     Loid  Akanlcy  has  ob- 
served, that  the  above  rase  was  mis-stated  in  Wilson;  as  also  the  reasoning  showed  it  matt 
h  ive  determined  in  favor  of  the  lessors  of  the  plaintiff. 

*  As  if  an  estate  is  limited  to  A.  in  tail  male,   and  A.  ha^  issue  two  sons,   the  eldest  of 

whom.  dies,  having  issue  a  daughter,  such  daughter  would  be  incapable,  by  reajron  of  her 

ser,   of  claiming  under  the  entail,    and  therefore  no  representation  could  take  place,  bat 

the  younger  eon  would  succeed  to  the  estate  on  the  death  of  the  father;  see  B.  Chit.  Dese* 

136. 

t  Because  the  descent    from  the  first  purchaser  or  original   donee  of  the  estate,  most  be 
strictly  proved;    and  when  the  lineage  is  thus  made  out  there  is  no  need  of  this  atzxiliary 

rot.  vm.  6 


4a  DESCENT.— Bj^*  Custom. 

[  57  ]   tances  in  fee 'Simple,  unless  there  be   an  actual  possession  of  (he  brother,  of 
that  which  has  been  deemed  eqaivalent  for  in  that  respect  there  is  a  diHerence 
between    freehold   and  chattel    leases  outstanding.        In  the   former  ea<e, 
unless  the  elder  brother  afterwards  obtain  possession  by  the  receipt  of  rent,  or 
other  acknowledgment,  the  descent  will  be  to  the  younger  brother  of  the  half 
blood  in  preference  to  the  sister  of  the  whole  blood;  but,  in  the  case  of  a  chat- 
tel lease  outstanding,  the  possession  in  the  tenant  is  the  possession  of  the  land- 
lord; and  there  the  rule  of  possessio  frairis  attaches;  mde  Doe  v.  Keen,  7  T. 
R.  390;  Co  Litt.  15.  a.  and  Jenk.  242.      In  this  case  it  clearly  appears  thai 
the  children  of  Elizabeth  Lemmon  took  estates  tail  nnder  her  wilL 

(G)  By  custom. 
l9t.  Borough  English  f  vide  ante,  tit   Borough   English,  vol.  iv.  p.  655. 
^dnly.   Copyholds;  ride  ante,  tit.  Copyholds,  vol.  6.  p,  S49. 
Sdly.  Gavelkind;  et  vide  posi^  til.  Gavelkind. 
The  descent  of  fands  held  in  gavelkind,  in  the  right  line,  is  among  all  the* 
sons  as  coparceners,  and,  in  default  of  sons,  omong  all  the  daughters  in  the 
same  manner;  but  though  females  claiming  in  their  own  right  are  preferred  to 
males,  yet  they  may  inherit  together  with  males  by  representation;  for  the 
right  of  representation  takes  place  in  customary  descents  as  well  as  in  descent* 
at  common  law;  Litt.  s.  2i0  "265;  Rob.  Gav.  gfO. 

The  particle  quality  of  lands  held  in  Gavelkind  is  not  confined  to  the  right 
line,  but  is  the  same  in  the  ooH ate ral  line;  1  Inst.  100.  a;  Rob  Gav.  9^.* 

eTideaee;  see  8  Cm.  Dig  4S9;  therefore,  if  tenant  in  tail  dies,  having  issae  by  ene  venter 
a  son  and  a  daughter,  and  by  another  venter  a  son,  and  the  eldest  sen  enters  and  dies  with- 
evt  issue,  in  this  case  the  son  by  th«  second  venter  woold  saeceed,  though  of  the  half  blood 
•nlj,  to  the  exclosion  of  tKe  daughter,  who  was  of  the  whole  blood  to  the  poraon  last 
•oised;  for  the  son,  by  prerogative  of  bis  sex,  had  a  preferable  claioo  as  heir  to  the  entail; 
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aod  see  S.  p.  Cro,  Elia.  28:  8  Rep.  165.  b.  The  reason  is  6bvions,  heeanee  the  issne  in 
tail  claims  per/ormam  doni^  that  is,  he  is  as  moeh  Within  the  view  and  intention  of  the 
f^  orsettemeot,  and  as  persontilly  and  precisely  desarihed  in  it.  as  his  ancestor;  but  this 
IS  not  all;  the  forfeiture  of  estates  lail  came  in  b>  the  consiruction  of  (be  statate  of  28  H. 
8.  The  jadges  resolved  that  the  gimerM  words  of  tho«e  statates  comprehended  heso  •»- 
tatea;  bat  then  such  laws  being  of  a  penal  kind  thoogh^ihey  aro  to  be  eonnitnicd  so  as  ta 
attain  their  fall  effect,  yet  they  are  to  be  coniirqed  strictly;  and,  howevir  they  might  ez-*^ 
tend  to  make  estatea  tail  liable  to  forfeitnre  where  they  are  actaally  in  the  ofTende  *s  pos- 
sessioii^  and  eonseqnently  in  his  power  to  ulleoate,  they  coald  by  no  rale  of  constmetioD 
he  extended  to  bring  conseqaential  disabilities  on  the  heir,  where  the  estates  have  not  boen 
in  the  offender's  possession;  see  Yorke  on  forfeitares,  p.  82.  4tb  edit. 

*  Upon  this  have  been  founded  many  diHCussioas  a^  to  (he  extension  of  partibility  in  the 
collatcnd  line  any  farthor  than  brothers;  bat  the  question^  it  is  ta  bo  believed,  has  ne- 
ver yet  been  decided  in  a  judicial  way.  in  the  case  of  Gooding  v.  Gooding,  vvhicb 
was  to  have  been  tiied  at  the  Spring  AssizeM,  at  Maid  tune,  in  1820)  but  was  aAer- 
wards  compromised  in  favour  of  the  heir  in  gavelkind,  (cited  H.  Chitty's  Descents^ 
168.)  the  question  was  between  James  Gooding,  the  son  of  John  Gooding,  a  fir^t  cou- 
sin, and  Richard  Gooding,  his  uncle,  the  elder  brother  of  the  plaintiff's  father;  the  lat- 
ter claiming  the  whole,  as  heir  at  common  law;  and  the  former  claiming  a  moiety,  ho 
share  to  which,  according  to  the  custom,  he  would,  a^*  repre^ienting  his  Qither,  have- 
been  entitled,  as  co-heir  in  gavelkind  with  his  uncle.  iTho  opinions  of  several  gentle- 
men in  the  profession  were  taken  on  the  cecasion,  viz.  Mr.  Pcckham,  Mr.  PrastoD|. 
and  Mr.  Butter. 

Mr.  Peckbam  and  Mr.  Butler  were  of  opinion  that  the  custom  did  not  extend  beyond* 
brothers;  tho  former  obRorving,  that  from  the  authorities  in  exenipliiyiiig  (he  custom  in  the 
transversal  or  collateral  line  being  thus  confined  to  ibc  cases  of  brothers  and  their  descend- 
ants,^takin^  jure  represeutationis,  and,  from  the  total  silence  in  the  books  as  to  any  further 
extension  of  the  custom,  ho  had  ever  drawn  the  conclusion  that  such  was  the  extent  of  tho 
custom.  Mr.  Butler  also  grounds  bis  opinion  on  the  want  of  precedents.  Mr.  Prcstoo 
writes  thus;  It  is  assumed  by  Mr.  Peckham,  that  the  custom  of  gavelkind  is  confined  to  sons 
and  bro'ihers;  but  I  have  always  understood  that  the  custom  of  gavcl-kir.d  extended  throufb 
all  the  branches  of  inheritance,  f  o  that  sons,  grand-unclos,  uncles,  and  nephews,  might  be 
co-heirs;  and  1  have  uevor  found  an  instance  in  which  tho  application  of  the  cn^1om  baa 
been  objected  to  tho  claimant,  even  when  the  claimant  has  been  in  a  more  remote  degree 
than  a  nephew.  In  the  Lite  case  of  Crump,  d.  Wooley,  v,  Norwood,  7  Tatmt.  36*-^.  i;  was 
taken  for  granted  thnt  a  iirphcw  might  tukc  as  hoir.  nnri  this  was  also  admiltcd  in  llobinson'a 


A  remainder  or  reversion  of  savcUand  lands,  being  but  the  rasidue  of  the  [  ^  1 
•state  In  land,  ahall  descend  In  the  same  manner  as  lands  in  possession  of  the 
same  tenure  would  do;  vide  antcy  p.  .06.  As  if  an  ancestor  dies  seised  of  garel- 
'kind  lands  in  reversion  or  remainder  in  fee,  or  fee*tail  expectant  on  an  estate  for 
life,  or  in  tail,  this  ahall  be  divided  among  all  the  heirs  male;  and  a  remainder 
in  borough  English  would  likewise  be  subject  to  the  same  customary  descent 
in  an  estate  in  p«»8session  of  the  ^vame  tenure;  and  where  borough  English 
lands  are  iB-settieraeat,  the  reversion 'which  remains  unsettled  is  considered  as 
part  of  the  old  estate,  and  will  descend  accordingly;  see  H  Chit.Desc.  243. 

It  is  a  rule,  that  the  customary  descents  in  gavelkind  or  borough  English 
cannot  be  altered  by  any  limitation  of  the  parties;  therefore,  where  A.,  seised 
in  fee  of  lands  held  in  borough  English,  made  a  fcoflrnent  to  the  use  of  himself 
and  the  heirs  male  of  his  body,  according  to  the  course  of  the  common  law, 
the  words  '^  arcording  to  the  course  of  the  common  law"  were  held  void;  for 
customs  which  go  with  the  land,  as  this  one  and  gavelkind,  and  fix  and  order 
4he  descent  of  inheritance,  can  only  be  altered  by  parliament;  Jenk.  Cent.  5; 
Dyer,  1 79.  b. 

VI.  RELATIVE  TO  THE  DESCENT  OF  INCORPOREAL 

HEREDITAMENTS,* 

(A)  Advowsons. 

On  'he  death  of  the  owner  of  an  advowson,  the  law  immediately  casts  the 

^descent  upon  his  heir,  and  he  thereby  acquires  a  seisin  in  law.     Such  seisin  in 

law  is  not  sufficient  to  make  the  heir  an  ancestor  from  whom  all  future  claim- 

GavHikind,  93.  Bevislon  v.  Huitscy.  It  is  true  that  do  aDthority  occurs  to  my  memory  in 
wfaiefa  a  more  remote  courai  has  succeeded.  On  the  other  hand,  I  am  not  atvare  of  any  au- 
thority which  can  exclude  any  of  the  descend^ntsi  of  an  uncle  or  aun>  from  taking  under  the 
custom  in  gavelkind  and  jure  representationia,  when  the  customary  heirs  are  in  the  different 
degrees  of  consan|(uinity. 

These  opmion^,  and  other  remarks  connected  wi)1i  the  subject;  wiU  be  found  at  length  in 
Mr.  Henry  Chi tty* 8  Treatise  on  Descents,  p.  163. 

*  It  may  not  be  inappropriate  to  notice  the  law  connected  with  the  descents  of  certain 
rights  appertaining;  to  reality,  wliich  are  oot  classed  in  the  text;  such  as  conditions,  powen, 
rights,  possibilities,  and  terms  attendant,  as  also  to  refer  to  certain  interests  in  land,  of  which 
the  courts  of  law  do  not  take  cognizance,  and  which  arc  nolely  under  the  guidance  and  pro- 
tection of  courts  of  equity.  A  condition  being  an  inheritance  entirely  of  a  new  creation, 
and  independent  in  its  nature  of  the  estate  to  which  it  is  annexed,  will  always  descend  to 
the  heir  at  law,  and  not  to  the  heir  to  the  estate;  and  he  will  bo  the  proper  person  to  enter 
-for  the  breach  of  the  condition;  thuR,  for  a  breach  of  a  condition  annexed  to  u  grant  of 
lands  in  gnvelkind  or  borough  English,  the  eldest  son  in  both  cases  will  be  entitled  to  enter. 
But,  on  the  entry  made  by  the  heir  at  law,  the  ancient  Chtate  will  be  revived;  the  heir  is  in 
of  the  old  estate,  and  c-nsequently  by  descent;  (Jenk  Cent.  249.  pi.  40;  Co.  L.  126.  176. 
a.  202,  a.  b;  1  Co.  95.  a.  99.  a;  F.  N.  B.  MH,  Watk.  I)«.sc.  267;  Rol.  Abr.  474;  Dyer, 
344.  a;  4  Co.  24.  a;  Co-  Cop.  82.  88.  1  Bac.  Abr  660.)  Thus,  if  a  man  makes  a  feoffment 
in  fee  of  lands  in  boroUj>h  English,  the  heir  at  common  l<iw,  tliat  is;  the  eldest  son,  ^hall  en- 
ter; but  the  youger  son  shall  enter  upon  him,  and  enjoy  the  estate;  (Gobb.  8.)  If  a  condi- 
tion be  annexed  to  lands  descending  ex  parte  matema  ^Co.  L.  1 1;  12  Lamb.  608.),  the  heir 
on  the  part  of  the  father,  who  is  heir  at  commen  law,  shall  enter  for  a  breach  of  the  condition; 
but  the  heir  on  the  part  of  the  mother  shall  enter  upon  him,  and  enjoy  the  land;  (1  And.  164. 
Shid.  edit.  22;  1  Inst.  U,  b;  2  Cru.  Dig.  44.  3rd.  edit.  363.)  but  this  doctrine  has  been  (ques- 
tioned, and  is  declared  by  Mr.  Preston  to  be  an  anomaly,  and  a  departure  from  first  prmci- 
pies;  Rob.  Gav.  B.  1.  c.  6.  p.  121;  2  Prest.  Abr.  427.  Conditions  arc  subject  to  forfeiture 
for  attainder.  By  the  common  law,  the  King  was  not  entitled  to  conditions  vested  in  per- 
sons attainted;  nor  were  they  forfeited  by  any  act  in  which  they  were  not  expressly  named; 
for,  by  tlie  general  words  of  all  hereditaments  "  they  would  not  pass,  although  clearly  here- 
ditamenls;"  Winchester's  case,  3  Rep.  I-  But,  by  the  33  H.  6.  c  20.  the  benefit  of  rights, 
entries,  and  conditions,  was  expressly  given  to  the  crown,  tiiat  is,  not  the  land  itself,  but  the 
benefit  of  the  condition  only,  by  which  the  land  might  bo  reduced  into  tlie  possession  of  tho 
parly  attainted,  had  be  not  been  attuintei  see  1  Hale,  P.  C.  24.4,  s.  4J  2  Hawk,  P.  C.  453. 
*.  26;    Sudg.  Pow.  171.  2nd  edit,;  H.  Cliit.  Desc.  250. 

As  to  the  descent  ef  powers,  it  should  seem  that  such  as  are  annexed  to  an  estate,  and  to 
\e  enjoyed  with  it,  will  descend  accordingly,  as  an  appendant  to  tho  same;  for  instance,  • 
power  may  be  given  to  the  grantee  of  a  rent,  which  is  limited  in  use  to  him  and  his  heirs,  to 
enter  and  hold  till  payment  of  the  arrears;  and  such  power  will  follow  both  the  descent  and 
alienation  of  the  rent;  but  as  to  :hoBc  powers  which  are  not  to  be  considered  as  appurtenant, 
hnt  powers  in  groes,  the  same  being  limited  for  an  estate  which  in  point  of  duration  is  of  im 
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*  J    ants  must  derive  title -,  but  it  is  required  where  tjie  advowson  is  in  grosfi,  that 

he  should  actually  present  to  the  church  hefore  he  can  require  a  seisin  to  make 
him  the  stoclc  of  descent,  which  presentation  makes  a  seisin  and  fee,  and  show« 

hereditary  nature,  will  descend  to  the  objects  of  the  limitation  of  the  power  in  the  same 
manner  as  has  been  already  noticed  with  regard  to  the  def%cent  of  remainders  and  reverhionB; 
it  being  sufficienly  evident  of.a  power  there  can  l^^no  seinin  which  can  caii&e  a  possessio  fra- 
tis,  and  render  the  same  descendible  as  an  estate  in  possession;  ante,  p.  fi4,  57. 

A  right  is  either  of  posseasion,  or-of  property.  These  arise  when  one  person  has  the  ac- 
tual possession  or  seisin  of  certain  Iand^4.  and  another  the  rij^ht  of  possession  or  seisin,  or 
thericht  of  property;  as,  if  a  person  enters  wron^^fully  into  the  lands  of  another,  the  disseis- 
or will  htiTe  the  actual  possession,  but  the  rightful  owner  may  enter  and  oust  him  if  be  please,  . 
as  the  right  of  possession  is  sliP  in  him.  But  in  this  case,  if  he  »hou1d  not  exert  his  right 
and  make  entry  within  a  limited  time,  Iiis  power  of  entry  is  taken  away,  and  ho  is  driven  to 
his  action  to  recover  the  sei^iin;  and  if  ho  should  not  avail  himself  of  such  his  possessory  ac- 
tion, he  would  have  only  a  ri(rht  of  property,  a  mere  right  left;  see  Walk.  Conv.  113;  Gilb. 
Ten.  21;  2  Blac.  Com.  195.  The  right  of  a  disseisee  will  descend  to  his  heir  at  la%v,  in  ll>e 
same  manner  as  an*estate  in  possession.  But  if  such  heir  Khould  die  also,  then  a  right  lilcc 
an  estate  in  expectancy,  \^ill  descend  to  a  brother  of  the  half  blood  in  preference  to  a  sister 
of  the  whole:  tor  there  can  be  no  seisin  to  cause  a  possessir)  fratris,  and  cnnblo  such  heir  of 
the  disseisee  to  turn  and  convert  the  descent  to  his  own  stock  of  heirs;  see  Watk.  Desc.  82. 
So  th«  wright  to  bring  a  writ  of  error  for  the  reversal  of  a  recovery  descends  to  the  person 
to  whom  the  land  would  have  descended  in  ease  the  recovery  had  not  been  suffered;  1  Leon. 
261;  Treat,  on  Recov.  305;  H.  Chit.  Desc.  253. 

Possibilities  descend  to  the  heirs  of  the  persons  entitled  to  the  same;  Bro.  Feoffment  to 
Uses,  '>9;  3  Co.  20;  Poll.  55;  Co.  L.  219.  b.;  Marks  v.  Mark.^  1  Stra.  131;  2  Blac.  C.  1290; 
2  Vent.  347;  1  P.  Wro.  56S.  b.  Being  but  the  title  or  right  to  estates  which  may  probably 
or  possibly  arise  in  future,  and  not  any  estate  in  proescnti,  they  are  of  course  descendible  in 
the  same  mrinner  as  remainders  or  reversions;  fur  there  can  b^  no  actual  seisin  of  a  possibil- 
ity, see  Chauncey  v.  Gravdon,  2  Atk.  618;  Forr.  123;  2  Burr.  ll'M-,  3  T.  R.  88;  H.  Chit. 
Desc.  254. 

Terms  assigned  to  attcn  1  being  consi'lorod  as  absolutely  annexed  to,  and  a  part  of  the  'n- 
heritance;  Whitchurch  v  Whitcburrh,  2  P  Wms.  236;  6  Cru.  Dig.  90;  2  Atk.  7*2;  descend 
with  the  same  to  the  heir,  and  follow  ail  alienations  made  by  him.  They  will  follow  all  es- 
tates created  out  of  the  inheritance,  and  all  incumbrances  subsisting  upon  the  same;  and  ape 
|go  (Connected  with  it.  'hat  equity  ^vill  not  suffer  them  to  be  severed  to  the  detriment  of  a  bo- 
na fide  purchaser;  8  P.  Wms.  328;  3  Atk.  476;  5  Bac.  Ab.  19;  1  Cru.  Dig.  510;  if.  Chit. 
Desc.  2'>5. 

Ne.\t,  as  to  the  descent  of  estates  considered  in  equity  as  real  property.  Of  this  nature 
are  trust  estate*),  equities  of  redemption,  ijic  benefit  of  contracts,  and  money  considered  us 
land. 

It  may  belaid  down  as  a  genera!  rule,  that  trust  estates  are  descendible  in  the  snme  man- 
ner as  legal  ones;  3  Crti.  Dig.  301.     So  equities,  being  still  inherent  in  the  land  until  fore- 
closed, will  de.Hcend  to  and  vesst  in  the  stime  persons  as  the  Innd  itself  would  in  case  there 
had  been  no  mnrfgngo  or  incumbrance  whatsoever;  5Bac.  Abr.  22;  Hard.  465.     It  isnutji 
pew  kind  of  inheritance  separate  and  distinct  from  the  original  one,  bu*  the  .<ame  inheritance 
descending  under  ihe  direcion  of  another  court  only;  H.  Cnitry's  Des.  274.     It  appears  to  be 
settled  that,  in  the  contemplation  of  a  court  of  equity,  there  may  be  a  seisin  of  an  equi'v  of 
redemption;  or,  at  all  events,  that  »here  are  certain  acts,  the  exercise  of  which  will  have*  ihe 
same  effect  in  equity  as  an  actual  corporeal  seisin  wo  dd  in  the  consideration  of  the  cQurt  of 
law;  ibid  274.     It  should,  there'ore,  seem  thai  there  may  be  a  possessio  fratris;   1  Co.  1*2|. 
b.;  2  P.  Wms.  713;  Hard.  488.  491;   1  Saund.  Uses  and  Trusts,  217,     But  there  must  have 
been  some  act  done  by  the  elder  brother,  equivalent  in  the  eye  of  the  court  of  equity  to  a  so 
isin  or  possession;  so  as  to  authorise  the  claim  of  the  sister.'    Thus»  the  receipt  of  the  reals, 
or  bringing  a  bill  for  redemption  will  amount  to  a  seisin;  Mor^ely,  72.  122;   1  A  k.  604. 

With  reference  to  coniracts  in  equity,  it  may  be  remarked,  tnat  where  an  ancestor  enters 
into  articles  of  ngreemen*  for  the  purchase  of  an  esate,  and  dies  previous  to  the  corapletiftn 
of  the  purchase,  although  such  an  interest  is  incapable  of  an  aclual  seisin,  and  at  law  cannot 
be  the  subject  of  a  descent,  yet,  in  consequence  of  the  rule,  that  equity  looks  upon  things  a- 
greed  to  be  done  as  actually  performed,  a  Court  of  Equity  will  consider  the  vendor  as  a  trus- 
tee for  the  purchaser,  or  his  neir,  of  the  estate  so  agreed  to  be  sold;  and  the  purchaser  as  a 
trustee  of  the  purchase  money  for  the  vendor;  and  the  estate  shall,  in  the  conternplation  of 
such  Court,  be  deemed  in  such  purchaser  from  the  time  of  the  execution  of  the  articles  of 
contract,  so  as  to  be  capable  of  being  devised  by  such  ancestor,  or  inheritable  by  bis  heir; 
Sufr  y.  &  P.  154;  H.  Chit.  Desc.  277.  *  ^ 

Again,  as  to  money  considered  as  land;  it  is  a  principle  of  our  courts  of  equity,  that  any 
thing  which  is  agreed  to  be  done  shall  be  considered  as  actually  performed.  Therefore, 
where  money  is  covenanted  or  agreed  to  be  laid  out  in  land,  equity,  whose  duty  it  is  to  en- 
cnforcc  the  execution  of  iigreements,  will  look  upon  the  money  as  real  estate  which  will  de- 
scend to  the  heir;  and  this  rule  of  equity  applies  not  only  to  money  covenanted  or  agreed, 
as  between  parry  and  party,  but  also  to  money  devised,  or  directed  by  will  to  be  laid  out  in 
]Wf^d*    fc^eism  does  not  appoir  to  be  necessary|iu  the  case  of  money  directed  to  bo  laid  ou( 
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at  the  same  time  how  it  arose,  and  is  the  proper  evidence  of  it.      Per   Lord   [  60  *] 
Hardwicke,  Rex  v  Ep.  LandaT,  "2  Strange.  10 10.      For  a  further  illustration 
of  this  part  of  the  law,  ride  anlv,  vol.  i.  p.  325. 

(B^  Commons.       Fuie  art/^*,  vol.  v.  tit.  Common. 
Of  coram' ma,  like  all  other  incorporeal  hereditaments,  there  can  be  no  cor- 
poreal entry  or  seisin.      But  of  such  commons  as  are  annexed  and  appertain 
to  any    house   or  land,   a  seisin    is   required   by   the    seisin  of  such  |house 
or  land,    and  without  any  exercise  of  such   right  of  common,  they  will    pass 
with  the  sainet      And,  even  though  the   right  has  been   put   in  use,  yet, 
it  a  seisin  has  not  been  obtained  of  the  principal,  to  which  the  same  is  annex- 
ed, the  right  will  descend,  not  to  the  heir  of  the   person  exercising  the  same, 
but  to  the  heir  of  the  person  who  was  last  seised  of  the  principal;  for,  the  ex-    I    61    1 
ercise  of  the  appurtenance  will  not  give  seisin  of  the  house  or  land  to  which 
the  same  is  annexed.       But,  of  a  right  to  common  in  gross,  there  can  be  no 
seisin  as  annexed  to  a  hou^^e  or  land,  benig  a  mere  personal  inher  tance;  but 
the  exercise  of  the  right  alone  will  give  what  is  equivalent  in  corporeal  here- 
ditaments to  a  seisin,  so  as  to  enable  the  person  exercising  such  righ*  to  trans- 
mit the  same  lo  his  e«tnt>ght  heirs;  see  H.  Chitty  on  Descent,  ^03,  204. 

(C)    DiOMTIES.*   ' 

It  will  be  seen  in  a  subsequent  part  of  this  work,  that  dignities  may  be  crea- 
ted by  writ  or  letters  patent.  It  appears  to  have  been  long  setrled  that,  where 
a  person  has  been  summoned  to  Parliament  by  the  usual  writ,  and  takes  his 
seat  in  the  House  of  Lords  by  virtue  of  such  writ,  he  acquires  the  dignity  of  a 
baron,  not  for  himself  only,  but  also  for  all  his  lineal  descendants,  both  male 
and  female;  I  Inst.  9,  b.  16.  b.  The  right  of  primrtgeniture  takes  place  in  the 
descent  to  males;  and,  in  default  of  males,  dignities  are  descendible  to  female 
heirs;  and  by  them  transmissible  to  their  descendants ;t  Skin.  436. 

in  land;  for,  in  the  case  of  Sweetapple  v  B>ndon  (J  Vem.  5:^G.,)  ilie  huHband  was  decreed 
eurteeeable,  though  the  money  had  not  been  inveiited  according  o  tiio  trust.  The  interest 
of  the  money  did  not  appear  to  have  been  received  during  the  coverture,  ciihcr  by  the  hra- 
band  or  the  wife,  so  aa  to  form  a  quafii-Heisin  of  the  principni;  nor,  in  fcict,  is  such  receipt  of 
interest  necessary  to  entitle  a  husband  lo  curtesy  of  money -land,  provided  the  money  still  -* 
continues  iiqpressed  with  the  character  of  land,  and  remains  unconveried  into  pergonal  prop- 
erty; but,  in  :he  case  of  a  descent,  it  is  conceived  ifiat  there  must  of  this,  as  of  other  trust 
estates,  be  some  act  equivalent  to  a  seisin,  in  ordfsr  to  ciui^e  u  posscssio  frutrin,  and  render 
the  owner  the  stock  of  descent;  Wutk.  De.<>c.;  H.  Chit.  Dcsc.  284;  Loigh  and  DulzcH  on  the 
Equitable  Conversion  of  Real  Proper  v.  ch.  4;  e*  |io<t.  tit.  Devise. 

*  All  dignities  were  formerly  nnnexed  to  the  possession  of  certain  estates  in  land.  They 
nsast,  conseqoeotly  hare  been  created  by  a  grant  of  those  estates,  snd  these  were  call^ 
dignities  by  tenaro.  They  appear  to  have  always  been  hereditary,  and  to  have  descended 
in  the  same  manner  as  the  castles  or  manors  to  vyhich  they  were  annexed;  so  that  the  de- 
scent of  dignities  of  this  kind,  in  the  male  line,  was  exactly  similar  to  that  of  estates  in  land 
held  in  fee-simple.  And  where  the  castles  or  man'irs  to  which  the  dignity  was  annexid 
were  entailed,  the  dignity  descended  to  the  person  entitled  to  xucb  castles  or  manore  under 
the  entail.  In  ancient  times,  the  tight  of  primogenitore  appears  to  have  taken  place  in  the 
desceoi  of  dignities  by  tenore  to  females  a;*  well  as  males.  For  Biacton,  in  treating  of  the 
partition  of  estates  among  coparceners,  says,  that  where  a  mansion  or  castle  was  caput  eO' 
miiatuB  or  baronia,  it  was  not  divisible  propter  jus  gladii  quod  divxdi  non  potest;  for 
by  spch  a  division  earldoms  and  baronies  would  be  destroyed.  Per  quod  defir.iat  reg- 
nwn,  quod  ex  eomitatibus  et  baroniis  dicitur  esse  eonstitum.  Now,  as  the  eldest  lis- 
ter had  a  right  to  the  principal  mansion  jurf  esnecicSt  to  which,  if  it  was  caput  comitatus 
or  baronia  the  service  of  attending  p/irli.tment  appears  to  have  been  always  annexed,  she 
would,  in  those  times,  have  bern  entitled  lothe  dignity.  And  this  was  exactly  conformable 
to  the  feudal  law.  in  which  an  indivisible  fend  descended  to  the  eldest  daughter.  The  de- 
scent of  earldoms  and  baronies  in  the  reign  of  Fdward  I.  appears,  ftoni  the  answers  of  (he 
parliament  of  England  and  S'^otland,  previoun  to  the  adjudication  of  the  succession  to  the 
crown  of  Scotland,  to  have  betMi  to  the  widest  danghter;  Raym  Feed.  vol.  it.  583.  And 
Lord  Coke  has  cited  a  charter  ofCdwaid  Hi.,  in  which  the  right  of  the  eldest  sister  to  the 
earldom  of  .  enibroke  is  fully  recognized;  4  Insu  c.  440;  3  Cru.  Dig.  2  5. 

t  Id  analogy  to  the  nature  of  dignities  may  be  mentioned  the  descent  of  arms  and  armo- 
rial bearings.  A  man  has  an  inheritance  and  foe-simple  in  these  (Co  Litt.  27.  a.  140.  b.) 
which  descend,  in  the  nature  of  gavelkind,  to  all  the  male  issue  and  their  posterity;  but  the 
eldest  shall  bear,  as  a  badge  of  his  birthright,  his  father's  arms  without  nny  difference  (be- 
ing more  wor*hy  of  blood);  Litt.  s.  5;  and  all  the  younger  brethren  shall  give  several  dif- 
ferences, et  additio  probat  minoritutem\  Co.  Litt  27.  a.  140.  b. 
Co  this  sabJQCt  Coke,  Co.  Litt.^27.  a.  has  the  following  remarks;  the  rule  that,  where 
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[  ^  J        When  dignities  by  writ  were  first  introduced,  they  were  probably  descendi- 
ble, in  default  of  maleR,  to  the  eldest  female,  in  conformity  with  the  rule  theo 

I  existing  respecting  the  descent  of  baronies  by  tenure.     But  in  course  of  time 

it   became  established,  that  when  a  person   possessed  of  a  dignity  by  writ 

i  died,  leaving  only  daughters  or  sisters,  as  the  dignity  was  of  an  impartible  na- 

ture, it  fell  into  a  dormant  state,  and  was  said  to  be  in  suspense  or  abeyance; 
3  Cru.  Dig.  219;  in  which  case  the  Crown  has  the  prerogative  of  terminating 
auch  abeyanoe  or  suspension,  by  nominating  any  one  of  the  co-heirs  to  it; 
ibid.  2^1;  so  in  all  cases  of  abeyance  of  dignities,  whenever  the  co-heirship 
determines,  by  the  death  of  all  the  daughters  or  sisters  but  one;  or  by  the  ex- 
tinction of  aH  the  descendants  of  such  daughters  or  sisters  but  one,  by  which 
there  remains  only  one  heir  to  the  dignity,  the  abeyance  is  terminated,  and  the 
person  who  is  the  sole  heir  becomes  entitled  to  the  dignity;  ibid.  226.  But  it 
nas  been  held  by  the  House  of  Lords  in  a  modern  case;  Barony  of  Beaumont, 
printed  case,  that,  when  a  barony  was  in  abeyance  between  two  persons,  the 
attainder  of  one  of  them  for  high  treason  did  not  terminate  the  abeyance  and 
[  63  ]    give  to  the  other  a  right  to  the  barony.* 

The  descent  of  dignities  by  writ  is,  in  some  respects,  diflferent  from  that  of 
lands;  for  possession  does  not  affect  it;  as  every  person  claiming  a  dignity  must 
make  himself  heir  to  the  person  first  summoned,  not,   as  in  the  case  of  lands. 

lands  are  given  to  a  man  and  his  heirs  male  he  hath  a  fee-simple,  becaase  it  is  not  limited 
by  the  giA  of  what  body  the  iisoe  male  shall  he,  ^nd  so  it  cannot  be  taken  by  the  eqnity  of 
the  statate  De  Donis,  extendeth  hat  to  lands  or  tenement),  and  not  to  the  iDheritaoce  fbat 
noblemen  or  gentlemen  have  in  their  armories  or  timis.  For,  where  a  nobleman  or  gea- 
lleman  hath  a  fee-simple  in  his  armories  or  arms,  yet  is  the  an  me  descendible  to  the  heiiv 
male  lineal  or  collateral.  For.  albeit  a  female  be  heir  at  the  common  law,  yet  iheshield^ 
aroiories,  and  arms,  descend  onto  them  that  are  abie  to  bear  them.  And  all  the  females  sf 
that  family,  in  respect  that  they  be  of  the  same  blood,  may,  in  a  leseoge  or  nnder  a  cur- 
tain, manifest  of  what  family  they  be,  by  exprensinff  the  armories  and  arms  belonging  to 
that  family;  and  the  hosbands  of  them  may  impale  them  or  qaarter  them  with  their  owa, 
as  the  ease  shall  require.  And,  for  distinction  and  better  explanation  hereof,  if  the  King  by 
his  letters  patent  ^veth  lands  or  tenements  to  a  man  and  to  his  heirs  male,  the  grant  is 
void;  for  that  the  King  is  deceived  in  his  grant,  inasmnch  as  there  can  be  no  snch  inherit- 
'  ance  in  lands  or  tenements  as  the  King  intended  to  grant.  Bat  if  the  King,  for  reward  €»€ 
service,  granteth  armories  or  arms  to  a  man  and  to  his  heirs  male,  withoot  saying  *'  of  the 
body,"  this  is  good,  and,  as  bath  been  said,  they  shall  d«>8cend  Accordingly. 

A  man  may,  with  the  King's  license,  grant  his  arms  to  another,  together  with  his  sor- 
name;  4  Inst.  126. 

*  When  the  King  terminates  the  abeyance  of  a  barony  in  favour  of  a  comnioner,  he  di- 
rects a  writ  of  sammons  to  be  issued  to  nim,  by  the  stile  and  title  of  the  barony  which  is  ia 
abeyance;  as  in  the  cases  of  Lord  Ferrers;  Journals,  vol.  xiii.  180;  and  Lord  Le  Despen- 
cer;  Ibid.  vol.  xxx.  408.  |>oth  cited  8  Cru.  Dig.  212.  Where  the  person  in  whose  favoor 
an  abeyance  is  determininl  is  already  a  peer,  and  has  a  higher  dignity,  then  the  Kin^  con- 
firms the  barony  to  him  by  lettets  patent;  and,  in  the  case  of  females,  the  abeyance  u  also 
det'*rmined  by  letters  patent.  Formerly  it  was  the  practice  to  confirm  the  barony  to  the 
,  co-heir  and  his  or  her  heirs;  but  now  it  is  more  properly  to  the  heirs  of  his  or  her  t>ody; 

for  no  one  can  be  heirs  of  the  body  of  the  person  in  whose  favour  the  rfbeyance  is  termm- 
atcd,  without  being  also  lineally  d»jtcended  from  the  person  first  summoned;  3  Cru.  Dig. 
223.  Where  the  abeyance  ofa  barony  is  terminated  by  a  writ  of  summons,  diflerent  opi- 
nions have  boon  entertained  refipecting  the  extent  of  the  operation  of  snch  a  writ.  Some 
eminent  persons  are  said  to  hnve  held,  that  where  a  barony  is  in  abeyance  between  the  de- 
flcendanis  of  two  co-heirs,  and  the  King  issues  his  writ  oi  summons  to  one  of  the  heirs  of 
the  body  of  the  two  hein,  the  abe>8nce  is  thereby  terminated,  not  only  as  to  the  per- 
son summoned,  and  the  heirs  of  his  or  h  r  body,  but  also  as  to  all  the  heirs  of  the 
body  of  snch  original  co-heir  But  the  better  opinion  seems  to  be  that  the  effect  of  a, 
writ  of  summons,  in  a  case  of  this  kind,  is  only  to  teiminste  the  abeyance,  as  to  the  person 
summoned,  and  the  heirs  ef  his  or  her  body;  and  that,  upon  failure  of  heirs  of  the  body  «^f 
the  person  so  summoned,  the  barony  will  again  fall  into  abeyance,  between  ih^  remaining 
heir  or  heirs  of  the  body  of  the  original  co-heir,  one  of  whose  heirs  was  so  summoned,  if 
any.  and  the  heir  or  heirs  of  the  body  of  the  other  co-heir.  This  latter  opinion  is  founded 
upon  a  principle  of  law  that  possession  does  not  affect  the  descent  ofa  dignity;  and  that  a 
writ  of  sammons  to  parliament  by  an  ancient  title  (as  the  summons  of  the  eldest  son  ofa 
peer  in  the  lifetime  of  his  father  by  the  name  of  an  ancient  barony  then  vested  la  the  fa- 
ther) will  not  operate,  so  as  to  give  anv  title  by  descent,  collateral  or  lineal,  different  from 
the  course  of  descent  from  the  ancient  barony;  and  that  he  who  claims  a  dignity  must  make 
himaelf  heir  to  the  person  on  whom  the  dignity  was  originally  conferred;  not  totho  peitaa 
who  last  SDJoyed  it;  see  8  Cro.  Dig.  ^28. 
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to  the  |>er8on  last  raised;  9  Cru.  Dig.  218.  In  consequence  of  ihis  principle, 
a  brother  of  the  half  blood  flhall  inhrrit  a  dignity  in  preference  to  a  siate  of 
the  whole  blood;  1  Inst.  15.  b;  S  Rep.  4^.  a;  Cro.  Car.  601 ;  Collins.  195;  8 
T.  R.  ^13;  W.  Jones,  96.  But  if  it  was  a  feudal  title  of  honour,  as  of  the 
Earldom  of  Arundel,  or  Barony  of  Barclay,  there  possessio  fratria  should  hold 
well,  because  the  title  is  annexed  to  the  land;  S  Cru.  Dig.  318. 

The  next  mode  of  creation  is  by  letters  patent.  An  advantage  exists  in  such 
creation  over  that  by  writ.      In  creations  by  letters  patent,  if  the  grantee  die 
before  he  takes  his  seat,  yet  the  dignity  will  descend  to  his  posterity;   12  Rep. 
71.     Where  a  dignity  is  created   by  letters  patent,  the  estate  of  inheritance 
must  be  limited  bj  apt  words,  or  else  the  grant  is  void.     Where  the  descent  is 
marked  out,  the  (ngnity  will  of  course  be  transmitted  to  any  class  of  heirs,  ac-* 
according  to  the  limitations  of  the  letters  patent.  The  usual  limitation  is  to  the 
heirs  male  of  the  body  of  the  first  grantee;  and  a  person   claiming  a  d'gnity 
of  this  kind  must  deduce  his  pedigree  entirely  through  males,  the  brother  to  the 
half  blood  bein^  capable  of  nheriting;  for  as  Lord  Coke  tiays  (1  Inst.  156). 
'^  the  issue  in  tail  is  ever  of  the  whole  blood  to  the  first  donee."     In  some  pa- 
tents, the  Umttations  are  restricted  to  heirs  male  by  a  particular  person;  and 
in  some  also  the  dignity  is  limited,  in  default  of  heirs  male,  to  the  eldest  heir 
femaJe;  3  Cru.  Dig.  pp.  179.  248  •-:49. 

It  is  frequent  to  call  up  the  eldest  son  of  a  peer  to  the  House  of  Lords,  by 
writ  of  summons,  in  the  name  of  his  father's  barony,  because  in  that  case 
there  is  no  danger  of  his  children  hosing  the  nobility  in  case  he  never  takes 
his  seat;  for  they  wiU. succeed  to  their  grandfather:  1  Bl.  Com.  4(X);  .S'Cro. 
Dig.  244;  H.  Chitty's  Dec.  220. 

It  was  resolved  by  the  House  of  Lords  (Journ  vol.  iv  150),  "  That  no  peer 
of  the  realm  can  drown  or  extinguish  his  honour;  but  that  it  descends  to  hi» 
descendants:  neither  by  surrender,  grant,  fine,  nor  any  other  conveyance  to 
the  King.''  So  also,  where  one  who  has  been  created  baron  by  writ,  and  has 
consequently  an  estate  tail  general,  accepts  of  an  earldom  to  him  and  the  heirs 
male  of  his  body,  his  former  title  is  not  merged;  for  the  earldom  does  not  at- 
tract the  barony:  but,  although  the  earldom  should  become  extinct,  the  baro- 
ny will  nevertheless  descend  to  the  heir  general;  1  Inst.  15.  b.  n.  3;  Collins, 
162.  195.  286.* 

(D)  Franchises.  1^1 

Franchises  are  enumerated  by  Blackstone  as  being  counties  palatine,  cor- 
porations, rights  to  hold  courts  leet,  manors,  waifs,  wrecks,  treasure  trove, 
royal  fish,  deodands,  to  have  a  court  o(  one's  own,  or  liberty  of  holding  pleas, 
and  trying  causes;  to  have  the  cognizance  of  pleas;  to  have  a  bailiwick  e.i- 
empt  horn  the  eheriifofthe  county,  fairs,  markets,  rights  of  taking  toll;  and, 
in  respect  of  game,  a  forest,  chase,  park,  warren,  or  fishery  endowed  with  priv- 
ileges of  royalty;  2  Bla.  c.  37,  38.   "  Of  such  the  only  seisin  of  course  which 

*"  Heoce  it  ToMowfl,  says  Mr.  ChiUy  on  Descent,  p.  222.  that  nobility,  when,  once  ac- 
f|nircd«  cannot  be  lost  or  transferred  hy  any  other  p  wer  bat  that  of  parliament,  except 
death  or  attainder;  Neville*a  ease,  7  Rep.  3.S;  1  Kla.  rooi.  402.  For  dignities  of  every 
description,  even  in  tail,  are  snbjected  to  forfeitare  by  the  attainder  for  treason  of  the  per* 
eon  poMOflsessed  of  it.  and  call  only  be  revived  by  reversal;  Id.  litid.  Bat  in  eases  of  at- 
tainder offf'lonyja  dignity  in  tail  is  only  forfeited  daring  tb^lifo  of  the  person  attHiiiied;  and 
will,  aAer  his  decease,  descend  per  forma m  doni;  1  Inst  892.  b.,Corraption  of  blood  has 
not  an\  effect  on  the  descent  of  entailed  dignities;  as«  for  insunce,  a  son  n:ay  make  him- 
■elf  heir  to  a  dignity  notwithstanding  the  attainder  of  his  father,  who  never  caine  to  the 
possession  of  the  same;  1  Inst.  16.  b;  3  Rep.  41.  b.  8.  T.  R.  218;  2  Hale,  P.  C.  866;  6 
Lord's  Joarn'il,  30.  466.  4B9;  bat  it  is  otherwise  with  limitations  to  heirs  general;  1  Inst. 
8.  a.  391  b.;  for  the  blood  of  the  person  attainted  being  thereby  corropted,  no  pedigree 
can  be  dedimed  thr«>agh  him;  ao  that  the  dignity  wilt  escheat  to  the  crown,  and  is  thereby 
for  ever  e&tingnished;  Ibid.  As, therefore,  n  dignity  cannot  be  sorrendered,  merged,  or  ei- 
tingoUhed,  or  otherwise  lost  or  transferred,  except  in  ihe  cases  before  mentioned,  it  follows 
that  they  are  not  within  the  stntate  of  limitaiioiis,  and  may  conseq  ently  be  claimed  ufter 
any  lapse  of  time;  and  we  are  furnished  with  instances  of  the  recognition  of  claima  after 
their  having  been,  sat  it  were,  in  abeyance  for  many  centuries;  Journals,  vol.  izzi.  630. 
537;  Skin.  R.  437;  Collins,  323;  11  Rep.  1;  4  Inst.  336;  2  r;ro.  Pari.  Ca.  167,  168; 
Chief.  Prcrog.  116;  8  Cra.  Dig.  202:  H.  Cbitty  en  Descents,  222. 
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e^n  be  obtained,  is  by  tbe  exercise  of  the  peculiar  right  which  sach  franchise 
bestows;  for  there  cannot  be  a  corporeal  seisin  any  more  than  of  the  other  in- 
corporeal hereditaments  which  have  been  noticed;  sec  Chitfy  on  De8centy225^ 

(E)  Offices'. 

All  offices  which  concern  or  relate  to  land,  or  which  are  to  be  exercised 
wtthin  any  particular  district,  are  considered  real  property,  and  are  classed  a- 
mong  the  number  of  incorporeal  hereditaments  •  As  to  the  estate  which  may 
be  had  in  an  office,  many  of  the  great  offices  of  state  were,  and  still  continue 
to  be  hereditary;  4  Inst.  68.  127;  o  Bac.  Ab.  199;  D/er,  ^285;  7  Mod.  125. 
Some  offices  are  described  to  be,  and  are  called,  offices  in  fee;  yet  the  estate 
in  them  is  not,  strictly  speaking,  an  estate  in  fee-simple;  for  it  is  only  inherita- 
ble as  afeudum  novt/m,  by  the  lineal  descendants  of  the  first  grantee  of  the  of- 
fice; and  would  not,  on  failure  of  lineal  blood,  descend  in  the  collateral  line; 
3  Crug.  Dig.  116.  Offices  which  are  of  a  real  nature,  and  which  may  be 
granted  in  fee-simple  are  also  entailable  within  the  statute  De  Donut;  Co.  I  itt. 
20.  a;  7  Rep.  33.  b;  1  Roll.  Ab.  838;  H  Chitty's  Desc.  208  Where  an 
office  is  unalienable,  thoueh  it  may  be  granted  in  tail  by  the  crown,  as  in  the 
case  of  (he  office  of  Earl  Marshal^  yet  it  cannot  be  entailed  by  the  person  pos- 
sessed of  it;  3  Cru.  Dig.  120,  W.  Jones,  96;  Collins's  Claims,  181. 

Where  an  office  descends  in  coparcenery,  it  is  usual  to  appoint  a  deputy  to 
I  65  1  exercise  the  same,  not  under  the  degree  of  a  knight;  and  thus  the  omces  of 
Earl  Marshal  and  High  Constable  may  be  exercised;*  D/er,  285;  Keilw^ 
no.  b.  Seisin  of  an  office  may  be  obtained  by  exercise  thereof,  or  by  receipt 
of  the  profits  and  fees  issuing  out  of  the  same;  Roll.  Ab.  270;  5  Lac.  Ab«r 
Office;  2  Lev.  108. 

(F)  Rents. 

The  right  to  a  rent  service  is  real  property,  and  descendible  to  the  person 
entitled  to  (he  reversion  of  the  lands  out  of  which  it  issues;!  3  Cru.  Dig.  3'25^ 
A  rent  charge  of  inheritance  is  also  a  real  property  descendible  to  the  heir. 
But  from  (he  moment  that  a  payment  of  it  hecomes  due  that  payment  is  per- 
sonal property,  and  will  go  to  the  executor  or  administrator;  1  P.  Wms.  180; 
3  Cru.  Dig.  327. 

(G    T.THCS. 

] .  Tithes  in  the  hands  of  lay   impropriators  may  be  held  in  fee  simple,  fee 

*  It  was  formerlv  held  on  a  quHstion  of  this  natare,  and  Lord  Coke  saya  the  saine,  that 
if  a  man  holds  an  office  and  diex,  having  ianau  two  daaghtera,  the  eldeat  daoghlei  taketh 
husband,  he  shall  execute  the  oth'^e  solelv,  and  before  marriage  it  shall  be  exercised  by 
aome  sufficient  deputy;  Dyer,  285;  Keifw.  170.  b,  S,  C.  4  Inst.  127;  see  Co.  Lttt.  I66< 
a.  From  this,  it  might  be  concluded  that  an  office  descends  to  the  elde^it  sister  only  as 
soon  as  she  is  married.  And  in  a  late  contest  about  the  officeof  G  eat  Chamberlain,  which 
arose  in  consequence  of  the  late  Duke  of  Ancaster^  ieaying  his  two  siMters  co^heiresaes, 
one  of  whom  (the  eldest)  was  married  to  Mr.  Burrell  (since  created  Lord  Gwyder),  the 
Attorney-Creneral  made  a  report,  in  conformity  to  the  doctrine  laid  down  by  Lord  Coke,  aa 
to  the  office  of  High  Constable.  But  afterwards,  when  the  case  came  before  the  House 
of  Lords,  the  judges  gave  it  as  thnir  opinion,  **  that  the  office  belongs  to  both  sisters;  thajt 
the  husbind  of  the  eldest  is  not  of  right  'o  execute  it;  and  that  both  sisters  may  execute  it 
by  deputy,  to  be  appointed  by  them,  such  deputy  not  beinvof  a  degree  inferior  to  a  knight, 
nnd  to  be  approved  of  by  tbe  King."  And  the  Lords  certified  accordingly;  Harg.  n.;  8 
Co.  Litt.  165.  a.  (9.);  2  Bro.  P.  C.  146;  Journ.  Dom.  Proc.  25th  May,  1781;  Pari.  Reg. 
1780,  1781,  vol.  4.;  H.  Chit.  Desc.  209. 

t  But  from  the  moment  that  a  payment  of  rent  becomes  due,  it  is  then  personal  proper- 
ty; therefore,  whnre  the  person  entitled  to  a  rent  set  vise  outlives  the  day  on  which  it  be- 
coMies  due,  it  will  go  to  hi:*  executor  or  administrator;  but  if  tbe  lessor  dies  on  the  day  pre- 
ceding the  day  of  payment,  the  rent  will  go  to  the  heir,  as  incident  to  the  reversion.  Al- 
though rent  muxt  be  demanded  at  fsunsi-t  of  the  day  on  wt>ich  it  is  payable,  if  the  lessor 
intends  to  take  advantage  of  a  condition;  >et  rent  is  not  due  till  the  last  minute  of  tbe  na- 
tural day.  In  the  case  of  leases  made  by  tcnant.o  in  fee,  at  under  a  power,  if  tbe  lessor 
dies  on  the  day  of  payment,  but  before  midnight,  the  rent  will  go  along  with  the  land  to 
the  heir,  or  the  person  in  remaindor  or  reversion;  because  the  lessee  has,  till  tbe  last  in- 
stant, to  pay  his  rent;  consequently,  the  lessor  d\  ing  t'efore  it  was  completely  due,  his  per- 
sonal representatives  can  make  no  title  to  it.  Hni  where  a  lease  is  made  by  a  bare  tenant 
for  life,  which  determines  at  his  death,  there,  if  the  person  entitled  to  the  rent  lives  to  tbe 
beginning  of  the  day  on  which  it  is  payable,  it  will  vest  in  his  oersonal  representative;  1 
Saund-  287.  n.  II;  IP.  Wm?.  179;  8  Cru.  Dig.  325. 
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tail,  for  life,  or  years;  are  assests  for  the  payments  of  debts,  and  are  govern-    [  66   ] 
ed  by  the  sanic  rules  of  descent  a?  temporal  inheritances,  and  have  all  other  Tithes  de 
similnr  incidents  belonging  tj  them;  :)  Cru.  Dig.  61.  6i;  Co.  L.  159;  id.  ib.«cend  like 
62.     Seisin  ol'tithc:*,  which  will  enable  the  person  taking  by  descent  to  convey  j®'".?^"*  'f 
the  same  to  bis  ovfn  heirs,  can  only  be  acquired  by  actual  receipt  of  tithes,  as  *  ' 

they  issue  out  of  the  land^;  for  there  is  not  any  land  itself  of  which  he  can  ob- 
tain a  seisin;   H.  Chit.  Desc.  *200. 
2.  DjE,  D.  LuSHfN'GTO»,  v.  THE  BiSHOP  OF    Laxd.iff.    T.  T.     1807.  C.  P.   2 

N  R.  49i. 
In  this  case  it  appeared  that  a  rectory  in  Kent,  formerly  belonging  to  one  j%y^   ^^^ 
of  the  dissolved  monasteries,  had  been  granted  by  Henry  the  Third  to  a  lay-Qoc,  howev 
man,  to  be  holden  in  fee  by  knight's  service  in  capUe,     The  Court  held  that  or,  Bobjeet 
the  lands  were  descendible  according  to  the  custojn  of  gavelkind,  but  that  the  to  the  ens 
tithes  devolved  according  to  the  rules  of  the  common  law,  and  said:  the  law^^"?  ^^^^ 
of  gavelkind,  unlike  other  customs,  must  have  existed  time  out  of  mind;  and* 
is  not  good  if  it  commenced  only  just  before  the  reign  of  Richard  the  First. 
As  it  is  an  established  notion  of  law,  that  a  layman  was  incapable  of  having 
any  tithes  until  the  dissolution  of  the  monasteries,  and  that,  till  that  time,  tithes 
could  only  belong  to  the  church,  it  is  impossible  that  there  should  be  any  an- 
cient descent  with  respect  to  them.     They  could  not  descend  from  ancestor  to 
heir,  because  they  could  not  be  in  the  hands  of  any  private  individual. 

(H  Ways. 
It  has  been  said,  that  a  way  cannot)  like  a  right  of  common,  be  in  gross,  but 
must  be  claimed  as  appendant  or  appurtenant  to  a  house;  Yelv.  159.  In  such 
cases  a  seisin  is  acquired  by  the  seisin  of  such  house;  H.  ^hitty's  Desc.  206. 
But  it  seems  t4iat  it  may  be  quaiti  appendant  to  a  house,  and  thus  pass  by  a 
grant  of  the  same ;  Cro.  Jac.  1 90.  And,  if  a  right  of  way  may  thus  be  in 
gross,  it  is  conceived  that  the  owner  must  acquire  that  which  is  tantamount  to 
a  seisin;  namely,  he  must  exercise  his  right  of  way  before  he  can  transmit  the 
eame  to  his  own  heirs;  H.  Chit.  Desc.  206. 

VII,   RELVTIVE  TO  DESCEIVTS  IN   SOME  SPECIAL  CASKS. 

(A)  Op  the  cROW>r.* 
The  crown  is,  says  Sir  W.  Blackstone  (1  Bl.  Com.    191.)  by  common  law 
and  constitutional   custom,   hereditary  in   a  manner   peculiar  to  itself;  and 
though  the  right  of  inheritance  may  from  time  to  time  bo  changed,  or  limited 

^  It  haa  been  said,  that  the  king  may  porchajie  landd  to  him  and  his  hein;  and  that  such 
lands,  au  al-w  lands  descending  lo  him  ffom  an  ancestor^  nhall  go  to  hin  heir,  in  case  lie  is 
removed  from  the  royal  state;  Plow.  234.  And  it  \n  (aid  down  by  Lord  Kale,  that  **  ptfr- 
cbases  made  before  accession  to  the  crown,  or  descenu  from  collateral  ancestors,  after 
descent  of  the  orown,  vest  in  a  n^ttnral  capacity;  and,  therefore,  in  the  re-ademption  of 
the  crown  by  Edward  the\Foarth«  there  wtis  a  special  act  to  give  to  the  king  all  the  posses- 
sions of  Henry  the  Siith.  Bat  such  lands  nre  qoalified  and  nfTected  different  y  from  those 
of  other  persons.  They  will  pass  by  letters  patent  only,  and  without  livery;  and  the  grants 
of  the  u  will  not  be  affected  by  non-age  et  timiliter\  Co.  L.  10.  b.  n.  4.  Lord  Coke  nays, 
tiMt  all  the  lands  and  possessions  whereof  the  king  is  seised  jure  corona,  shall  teeundum 
jui  corOTi'B  attend  upon  ihe  croVrn;  and,  therefore,  to  whomsoever  the  crown  descends, 
those  lands  and  possessions  descend  also:  and  that  the  lands  and  the  crown  are  coneomU 
taniia;  Co.  L  16.^;  7  Co.  10.  12,;  9  Co.  123.  Therefore,  if  the  king  parchase  lands 
to  him  and  his  heirs,  he  is  seised  thereof  f'tcre  corona;  a  fortiori  when  he  porcfaases 
l*ind<<  to  him,  his  heirs  and  saccessora;  Co.  L.  16.  a.  So  if  lands  in  gavelkind  descend  to 
the  king  and  his  brother,  the  king  shall  take  one  moiety,  and  his  brotner  the  other;  bat  if 
the  ki.ig  dies,  his  moity  shall  descend  to  his  eldest  son,  and  not  according  to  the  rates  of 
descent  in  gavelkind;  (or  the  king  was^eiflodof  his  moiety  jure  corona,  therefore  it  shall 
attend  the  crown,  and  conseqaently  go  to  the  eldest;  Plow.  200.  a;  Co.  L.  15.  b.  And 
where  a  man,  who  is  king  by  deMont  of  the  part  of  his  mother;  Co.  L.  15.  b;  parchases 
laod-i  to  bitn  and  his  heirs,  and  dies  without  issne,  this  land  shall  descend  to  the  heir  of  tho 
part  of  tlie  mother;  Oiongh  in  the  case  of  a  subject,  'ho  heir  of  the  part  of  the  father  should 
have  thetn.  8o,  if  an  usnrper  porchasct  lands,  and  the  right  heir  resome  the  crown,  he 
shall  have  the  purchase;  and  e  eonverao,  an  ofiurper  shall  have  the  purchases  made  by  a 
rightrai  king;  ao  long  as  be  has  the  crown;  lb.  n.  4.  So  that  the  king  can  have  frothing 
in  bisnatardi  capacity  anleas  in  right  of  his  dachy,  or  an  estate  tail  by  the  statute  De  Do- 
nh;  and  dochy  lands  would  now  be  in  the  crowa  (7  Mod.  78.)  if  not  kept  tfei^arato  by  ^ 

vol..  VflT  7 
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[67  I  by  act  of  parliament,  as  was  done  at  the  Revolution  in  1688,  still,  under  such 
Kniitations,  the  crown  continues  hercdftary.  This  rule  is  admirably  illustrated 
by  Sir  W.  Blnckstone,  by  an  Historical  Sketch  of  the  Titles  of  the  Kings  of 
England.  The  rules  of  inheritance  which  govern  the  descent  of  private  es- 
tates, are  in  general,  equally  applicable  to  the  descent  of  the  crowo ;  5  Bac.  Abr. 
tit.  Prerog.  A.  1.  Wood.  V.  L.  69;  I  Blac.  Com.  193.  The  few  differences 
wirich  exist  were  introduced  on  grounds  of  political  necessity.  The  general 
doctrine,  thai  all  the  daughters  of  the  father,  who  died  seised,  are  entitled  to 
his  estate  on  failure  of  a  male  heir;  see  Lilt.  sect.  241 ;  does  not  apply  to  the 
descent  of  the  crown*  so  that  the  eldest  daughter  of  the  last  king  is,  under  such 
circumstances,  exclusive  heiress  to  the  throne;  Co.  l.in.  15.  b;  7  Co.  12.  b; 
1  Blac.  Com.  194;  1  Wood  69.  So  the  rule  of  possessio  frairis  does  not  holdf 
on  the  descent  of  the  crown;  nor  is  half-blood  an  impediment  in  such  case. 
Therefore,  if  the  king  has  issue  a  son  and  a  daughter  by  one  venter,  and  a 
son  by  another  venter,  and  die,  on  the  death  of  the  eldest  son  without  issue, 
the  younger  brother  is  entitled  to  the  crown,  to  the  exclusion  of  the  daughter^ 
Plowd.  245;  4  Inst.  TO6;  Co.  Litt.  16.  b;  I  Woodn.  69.  Even  the  doctrine 
which  anciently  prevailed  in  law  of  descents,  that  when  the  eldest  son  Was  al- 
ready provided  for,  the  nest  brother  should  take  the  rest  of  their  father's  in- 
heritance, was  never  adopted  as  a  rule  of  public  succession;  1  Bla.  Com.  200; 
Chilty  on  the  Prerogatives  of  the  Crown,  9. 

j    Q9  1  (B>  Of  hkir  looms. 

Heir-looms  are  such  goods  and  personal  chattels,  as,  contrary  to  the  nature 
of  chattels,  shall  go^by  special  custom  to  the  heir  along  with  the  inheritance,, 

and  not  to  the  executor  of  the  last  proprietor.^ 

— ■—  II- 

VIII.  RELATIVE  TO   HOW  A  DESCENT   MAY  BE  QUALIFI- 
ED OR  DESTROYED. 

(B)  By  act  op  the  ancestor. 

the  BtatQte  I  H,  4,  which  provides  that  when  the  duchy  lands  come  to  the  king,  they  shall 
not  be  under  soch  governnient  and  regnlations  as  the  demesne  and  posiessioos  belonging  to 
the  crown;  for  the  act  says,  quod  ioliter  et  tali  modo  et  per  tales  offieiares  et  minU" 
trot  gubernenturt  ac  $i  ad  eulmen  dignitatis  regia  OMumpti  tninime  fttisoent; 
.  Raym.  90.  The  trearare,  and  other  valuable  chattels,  are  ao  necessary  and  incident  to  (he 
crown,  that  in  case  the  king  dies,  they  sliall  go  with  the  crown  to  the  successor,  and  not  to 
the  executors;  11  Co.  92;  2  Roll.  Abr.  211.  The  ancient  jewels  of  tho  crown  also  are 
beir.loonis,  and  shall  descend  to  the  successor,  and  aie  not  devisable  by  testament;  Co.  L. 
IH.  b.  But  it  hath  been  said,  that  the  king  may  dispose  of  them  in  his  life-time  by  letters 
patent;  Cro.  Car.  S44;  H.  Chit.  Desc.  266. 

*  They  are  cenerally  suoh  things  as  cannot  be  taken  away  without  damaging  or  dismem- 
bering thefreenold;  otherwise  the  general  rule  if,  that  no  chattel  interest  whatsoever  shall 
^  go  to  the  heir,  notwithstanding  it  be  expressly  limited  to  a  man  and  his  heirs,  but  shall  vest 
^  in  the  executor;  Co.  Litt.  388.  But  deer  in  a  park,  fish  in  a  pond,  doves  in  a  dove- house, 
&G.,  though  in  themselves  personal  chattels,  yet  they  ate  so  annexed  to,  and  so  necessarj 
to  the  well  being  of  the  inheritance,  that  they  shall  accompany  ibe  land  wherever  it  vests, 
by  either  descent  or  purchase;  Ibid.  8.  For  this  reason  also  the  ancient  jewels  of  the 
Crown  aro  held  to  be  heir  looms;  Ibid.  18;  for  they  are  necessary  to  maintain  the  state, 
and  support  the  dignity  of  the  sovereign  for  the  time  being.  Charters  Kkewise,  and  deedi, 
court-rolls,  dnd  other  evidences  of  the  land,  together  with  the  chests  in  which  they  are 
contained,  shall  pass  together  with  the  land  to  the  heir,  in  the  nature  of  heir  looms,  and 
ahall  not  go  to  the  executor;  Bro.  Abr.  tit.  Chattels,  1^.  B}  special  custom  also,  in  some 
places,  carriages,  utensils,  and  other  household  implements,  may  bo  hoir^fooms;  Co  litt. 
18.  185;  but  such  custom  must  be  strictly  proved.  On  the  other  hand,  by  almost  general 
custom,  whatsoever  is  strongly  affixed  to  the  freehold  or  inheritance,  and  cannot  be  severed 
from  thence  without  violence  or  damage,  quod  ab  adibus  non  facile  revellitur^  [Spelm. 
Gloss.  277.)  is  become  a  member  of  the  inheritance,  and  shall  thereupon  pass  to  the  heir; 
as  chimneyspieces,  pumps,  old  fixed  or  dormant  tables,  benches,  and  the  like;  12  Mod.  520. 
Other  personal  chattels  there  are,  which  also  descend  to  the  heir  in  the  nature  of  heir-Uiorr.s, 
as  a  monument  or|tombstone  in  a  church,  or  the  coat-armour  of  bis  ancestor  there  hung  up, 
with  the  personal  and  other  ensigns  of  honour,  suited  to  his  degreee.  In  this  case,  albeit 
the  freehold  of  the  church  is  in  tho  parson,  and  these  are  annexed  to  that  freehold,  yet  the 
parson  or  any  other  cannot  take  them  away  or  deface  them,  but  is  liable  to  an  sction  f  om 
the  heir.  Pews  in  the  church  are  somewhat  of  the  same  nature,  which  may  de«c<  ud  by 
custom  immemorial  (without  nnv  eccle!<iftstical  concurrence)  from  tbc  ancestor  to  the  heir: 
3Tiftt.  202;   12  Rep.  105. 
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1st.  Byadfvi$-,  Where  a 

1.  In  debt  againat  the  heir,  the  defendant  pleaded  that  he  had  but  the  Ihird  ^•**'*®^  f^^ 
part  of  twentv  acres  bv  descent.  The  issue  was,  whether  he  had  not  the  whole,  ij^j,. ^^  i,^^ 
It  was  found  that  the  oblifiror,  his  father,  devised  the  whole  to  his  wife,  until  the  vame  es 
the  defendant,  his  son  and  heir,  should  come  unto  the  full  age  of  24  years,  and  tate  m  the 
fro;n  thenceforth  to  him  and  his  heirs.     Judtrment  was  given  for  the  plaintiff,    f    ^^   I 
for  rhe  fee-simple  descended  to  the  son;*    Dyer,   r21.  pi.  28;  sec  Cro.  Eliz.  '»w  woald 
S.'W;  I  Roll.  Abr.  626;  Vaugh.  271.  ^^mltdB'' 

jpeadent  of  the  will,  the  heir  shall  take  by  descent,  aod  act  under  the  will.t 

2.  NoTTivoBAM.v.  JfiN^vmos.  T.  T.   1700.  K   B.   1  Salk.  2.13;  S.  C.  I  Ld. 

Raym.  568;  S.  C.  1  Com.B2.  Where, 

The  facts  of  this  case  where  these:  HL  had  three  sons,  A  ,  B.8l  C,  and  de- ^jj^'^/of** 
vised  hia  lands  to  B.,  his  second  son,  after  the  dentb  of  his  wife,  to  hold  to  hini|."®  -fa 
and  bis  heirs  for  ever;  and,  for  want  of  such  heirs,  then  to  hie  own  right  heirs  ^^  ^^  ^^^^ 
H.  died,  and  B.  entered  and  died  without  issue,  leaving  the  oldest  son.  b^  devise 

Ef  per  Cur,     The  second  son  had  only  an  estate  tail,  and  the  eldest  shall  was  afler 
take  bv  descent,  and  not  by  ihe  will;  and  so  the  dovise  over  is  void  in  point  of  "^  estate 
limitation;  for  his  intent  was,  that  the  land  should  descend  from  himself,  and  *****  '^®  *^® 
not  fi*om  his  son  B.     If  the  devise  over  had  been  to  a  stranirer,  it  had  ^^^'^  held  void  in 
yoid.  aid  B.    had  taken  a  fee;  but  here  is  only  an  estate  tail,  and  the  words poi^i ^f lim 

♦  Again  (vide  2  Rep-  512.  Cholml  y's  ease,  ef  1  Ld.  Rayin.  628,  527;  Salk.  288;  Co-  '{f^lj".'  ""^ 
Oiyns,  t>2>  if  there  he  ji  tenant  for  life,  remainder  to  B.,  his  son  in  tail  male,  remainder  to™"^'*^^'* 
A.  and  tha  heirs  male  of  his  body,  remainder  to  A.  in  fee^  and  A.  having  another  son,  C,    ^^^^^    \^ 
devise  hm  reniainder,   after  the  death  of  B.,   wilhoot  issae,   to  C.   his  second  son  in  tail  ^^'^^  "V  ^® 
male;  ihi.^  devise  cnn  never  take  eflect,  and  therefore  is  void;  becavse  the  estate  tail  inthe'^®°^*^ 
fccher  will  descend  at  the  same  time,  and  take  place   of  the  estate  tail  devised,   and  then 
the  devia<*e  will  take  the  oM  entail   by  descent,  which  will  ezclnde  the  new  estate  limited 
bj  the  will    because  the  will  gives  no  more  nor  otherwise  than  the  devisee  wonid  have  tak- 
en bv  ihti  entail,  as  is  apparent  b^  the  comparison  of  the  descents;  for  the  estate  tail  de- 
VHeJ  expiree  a:qui$  pa$tibu$  with  the  estate  tail    in  A.  the  father.     Bat  (vide  Yelv.  149. 
Moor.  344)  if  in  the  preceding  case,  the  rereraion  ezpeetani  upon  the  determination  of  the 
estates  tail  h<id  been  in  A.,  the  devisor,  instead  of  a  remainder,  the  devi«e  to  C.  his  second 
•on   in  tail  had  been  cood,  thoogh  it  could  never   by  any  possibility  have  taken  effect   in 
possession;  beeaose,  In  that  ease,  tenant  in  tail  wonld  have  held  of  him  in  reversion,  and 
he  of  the  ehief  lord,  snd,  conseqnently,   the  devisee  of  the  reversioner  wonld  have  been 
entitled  by  the  devise  to  the  services  which  tenant  in  tail  is  to  perform  during  the  conlinn- 
atice  of  the  estate  tail,  and  which  would  otherwise  descend  to  the  heir  general  of  the  tes- 
tator; ao  that  the  effect  of  the  will  wonld  then  be,  thai  B.  would  from  thonceforth  hold  of 
C.  iastO'id  of  holding  of  A.,  and  C.  woald  hold  of  the  chief  lord   and  the  lord  should  avow 
upon  C.  m-rde  et  forma  prtBdieHi.     The  will  wonld  thus  take  effect  by  creating  a  seign- 
ory  «nd  tenancy,  though  it  could  never  take  eflect  in  possession. 

t  This  rule,  that  the  devisee  rfiall  be  in  erf  the  elder  title,  viz.  by  descent,  has  been  said 
by  <ome  to  have  been  adopted  in  favour  of  the  heir,  that  he  might  be  in  of  kis  better  title, 
and  thereby  toll  an  entry,  or  have  a  warranty.  But,  if  that  were  the  ease*  he  would  be 
entitled  to  an  election  toftake  either  under  the  will  or  under  the  devise,  as  might  be  most  to 
his  advantage;  but  that  he  cannot  do;  vide  Styles,  148.  The  rule  seems  rather  to  hava 
been  adopted  in  favour  of  third  pemoas,  viz.  of  the  lori,  for  the  preservatioa  •fthateaafs 
(whi'^h  was  a  valuable  thing  before  the  statute  ef  Marlbridge),  and  of  creditors  for  the  pre- 
.a«rva:ion  of  their  debts. 

A  curious  oonsequence  follows  from  this  rule  of  law,  as- to  the  descent  to  the  heir,  in 
case  the  heir,  to  whom  the  devise  is  made,  qua  heir,  be  a  'daughter,  and  there  is  a  posthu- 
mous son  born;  for,  in  such  case,  the  son  shall  have  the  land,  and  not  the  daughter;  be- 
eaase,  it  being  the  intent  of  the  father  to  give  his  lands  in  like  manner  as  they  would  have 
gone  at  common  law,  as  at  .common  law  the  birth  of  the  son,  had  the  lands  descended, 
would  have  divested  the  lands  out  of  the  daughter,  so  it  shall  also  notwithstanding  the  de- 
vise; vide  B  E.  4  b. 

t  And  the  alteration  of  an  estate  in  reversion  that  the  law  easts  on  the  heir  into  an  es- 
tate in  remainder,  which  is  given  by  a  devise,  is  not  a  difference  concertiing  the  estate,  tf» 
point  of  e$t€ite.  between  what  the  law  directs  and  what  the  devise  directs;  in  such  case, 
all  the  differepee  Is,  in  the  manner  how,  and  time  when,  the  heir  shall  come  to  the  estate. 
And,  therefore,  if  a  man  devise  land  to  his  wife  for  life,  remainder  to  J.  S.  (he  being  the 
devisor's  neit  heir)  in  fee,  this  devise  is  void,  and  he  shall  be  in,  aA^  the  death  of  his  wife, 
bv  deseent,  which  is  the  more  worthy  and  elder  title,  and  not  by  purchase  by  way  of  re- 
mainder; Sty.  148;  1  Roll.  Abr.  026.  D;  2  Leon.  lOl;  8  id.  118;  Str.  491 ;  Foam.  Posth. 
Works*  8». 
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I   70   ]    <'  heirs"  can  import  nothing  more  than  issue,  for  B.  could  not  die  without  hcird, 
living  heirs  of  the  father.* 

3.  Hurst  v.  the  Earl  of  Winchelsea.  M.  T.   1759,  K.  B.  2  Burr.  880; 

S  C.  1  Bl.  Rep.  187. 
Nor  is  this       A.  heing  seised  in  fee,  on  her  marriage  the  lands  in  question  were  settled  to 
rale  confin  j]^g  „gg  of  A.  for  life,  remainder  (suhject  to  a  certain  term*  to  J.  H.  son  of  A. 
eiandeMhe^^*^  ^'^®'  remainder  to  trustees  to  preserve,  remainder  to  the  firs»  and  other  sons 
statute  of    ^^ ^  H.  in  tail  male,  remainder  to  such  uses  as  A.  should  by  deed  or  will  ap- 
wUla;  it «   point;  and,  in  default  of  appointment,  to  the  use  of  A  ,  her  heirs  and  assigns 
qnally  ap    lor  ever.     A.,  by  will,  during  the  coverture,  appointed  the  lands  to  J  H.,  her 
P'?J?  *®       son,  (who  was  her  heir  at  law)  in  feo,  suhject  to  the  payment  of  her  debts. 
in'Dunin  *  Upon  the  death  of  J.  H,,  who  survived  his  mother,  his  heirs  ex-parte  paiema 
aoM  of      contended  that  he  was  a  purchaser,  and  his  heirs  ex-parte  mafema  that  he  was 
powert.t     ill  ^7  descent.^     Lord  Keeper  Henley  sent  a  case  with  this  question  to  the 
[  71   J    Court  of  K.  B.,  and  that  court,  consisting  of  Lord  Mansfield  and  Dennison, 
Forter,  and  Wilmot,  Justices,  certified  that  J.  H.  took  the  estate  by  descent 
The  Lord  Keeper  decreed  accordingly;  but  an  appeal  was  brought  in  the* 
House  of  Ix>rds,  which  was  afterwards  coHipromised, 
Charging       4.  Clarke  v   S>titii.   E.  T.   1700    C.  P.   1  Com.  72;  8  C.   1  Salk.  241. 
an  eatata         A.  B.,  seised  in  fee,  devised  lands  to  his  wife  for  life,  and  af^rr  her  decease 
devised  to    jq  jjjg  Qg^t  h:'ir  at  law.  and  to  his  or  her  heirs,  provided  such  heir  should  pay 
law  wiih^    ^001,  to  such   person  or  persons  as  his  wife,  by  will  or  other  legal  writing, 
money  to     should  appoint,   and  that  his  land  should  stand  charged   with  the  said  100/. 
be  paid  to   The  devisor  died,  leaving  a  daughter,  who  had  one  son,  and  died.      The  wife 
yoanger      died,  without  making  any  appointment  to  whom  the  100/.  should  be  paid.  The 
cnildron;         s  ^^^^  ^  devUe  of  aa  estate  for  life  to  the  hoir  at  law  will,  if  do  fbrther  diapositioa  be 
made  thereof,  be  void,  because  the  foe- simple  which  descends  apon  him  drowns  (he  par- 
ticular estate  for  life;  8  Leon.  26. 

t  For  if  lands  coioe  to  a  man  by  descent  from  his  mother,  no  heir,  it  has  been  already 
noticed  ante,  p.  47.  on  the  part  of  his  father,  shall  ever  be  heir  of  those  lands,  but  his  heirs 
00  the  part  of  his  mother  shall  inherit:  in  the  same  manner  as  the  heirs  of  the  mother,  on 
the  part  of  tbe  mother,  shall  not  succeed  to  an  estate  actually  descended  to  the  son  fVom 
his  father. 

t  Upon  this  ease,  (he  learned  author  on  the  Treatise  of  Powers.  Sogd.  Pow.  4th  edit. 
331.  has  made  tbe  following  observations:-^**  This,  it  most  be  allowed,  was  a  very  extrap> 
ordinary  decision.  It  may  be  ritht  to  hold  that  the  instrument  shall  operate  as  a  proper 
will,  aa  to  the  words  and  general  eficct  of  it*  but  upon  what  solid  principle  a  man  can  be 
held  to  take  that  by  descent,  which  never  vested,  or  had  a  chance  of  vesting,  in  his  ances- 
tor, it  la  not  easy  to  conceive.  The  grounds  of  the  determination  were  quite  foreign  to  the 
question.  The  principle  of  the  decision  connot  even  be  supported  by  any  plausible  fiction, 
nor  does  policy  require  the  adoption  of  it;  for,  in  the  general  run  of  cases,  it  n  ust  be  whol- 
ly immaterial  whether  the  appointee  take  by  descent  or  porchase.  It  should  be  observed, 
that,  in  the  oaae  referred  to,  the  power  was  reserved  to  the  person  who  made  the  settle- 
mentr  and  who  was  at  that  time  seised  in  fee.  It  may  not,  therefore,  be  deemed  a  general 
authority  that,  in  every  ease  of  a  beneficial  power,  the  heir  of  the  donee,  being  the  appoin- 
tee, take«  by  descent,  although  the  donee  himself  never  had  any  interest  in  the  estate." 

But  Mn  SugdiiU  must  not  bo  understood  to  mean,  aa  bis  language  would  seem  to  import, 
that  ihedonoG  had  not  an  interest  in  tbe  land,  which  would  have  descended  to  the  heir,  in 
default  of  appointment,  fur  the  fee  was  clearly  limited  to  her;  but  his  meaning  probably 
wan,  thai  the  donee  was  not  ancestor  quoad  the  appointed  fee.  It  seems  to  be  impossi- 
ble, indeed,  without  confounding  all  our  ideas  in  regard  to  the  essential  discriminating  qual- 
itiei  of  a  power  and  an  ownership,  to  hold  that  a  teatamentary  appointment  to  the  heir  of 
the  donee  is  void,  as  in  the  case  of  a  devise.  In  tbe  instance  of  a  devise,  the  heir  has  an 
antecedent  title  under  the  ownership  of  his  ancestor;  bu*  in  the  case  of  an  appointment  bis 
title  aa  heir  is  ulterior  to  the  appointment;  for,  as  appointee,  he  claims  immediately  under 
the  inntrnment  creating  tbe  power,  tbe  limitation  being  read  as  if  inserted  in  that  instra- 
pnent.  Tbe  fact,  that  the  power  and  ownership  may  subsist  unconfoonded  in  the  same 
person,  seems  to  involve  the  admission  that  the  titles  derived  from  these  difi*eient  sources 
p}ay  be  subject.^  of  distinot  contemplation,  and  cannot  bo  so  blended  aa  to  produce,  by  their 
joint  result,  an  ^iiTct  incident  to  simple  ownership.  The  point  was  lately  raised  in  tbe  case 
of  Laogley  v.  Sne}d,  7  J.  B.  Moore,  165;  S.  C.  3  Bro.  and  Bin.  243;  and  I  Sim.  and  Stq. 
45;  but  the  opinion  of*  the  Court  of  Common  Pleas,  to  which  a  case  from  Chancery  was 
sent,  being  that  the  will  of  the  testatrii  (the  determination  of  whose  coverture  had  enabled 
her  to  dispense  with  the  power,  ?f  she  pleased)  did  not  operate  as  an  appointment,  bat  took 
(sffect  out  of  her  owaer^hin,  it  wbq  not  necessary  to  decide  the  question. 
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aoQ  of  the  daughter  entered,  and  died  without  issue;  and,  on  a  dispute  be- 
iweea  the  heir  maternal  of  the  son  and  the  heir  paternal,  the  question  was, 
whether  the  son  took  by  purchase  under  the  will,  or  by  descent  ?  And  it  was 
resolved  by  the  whole  Court,  that  the  heir  took  by  descent,  and  not  by  the  will; 
for  it  wooJd  be  mischieTous,  if  every  little  legacy  should  alter  the  course  of 
descent,  and  thereupon  the  heir  might  plead  to  the  obligation  of  his  ancestor 
reins  per  desceni.  See  Cro.  Eliz.  83S.  919;  Moore,  644;  !2  Atk.290;  7  Ves. 
aeS.  ,  OrforD»y 

6.  Alla^n  v.  Hcbbr.  T.  T.   1748.  C.  P.  2  Stra    1270;  S.  C.  1  Bl.  Ilep.22.  ^^^r 

On  reins  per  dcMceni  pleaded,  it  appeared  that  the  ancestor  devised  the  lands         ' 

to  the  heir  for  payments  of  debts.     The  Court  held  that,  notwithstanduig  they  ^^||   ^  ^ 

were  a  charge  on  the  land,  yet  the  heir  was  in  by  descent ;  for  the  tenure  was  rent  cbaroe 

not  altered.  to  the  testa 

e.  Emerson  v.  Inchbibd.  T.  T.   170].  Sittings  at  Guildhall.   1  Lord     tor's  wid 

Raym,  728.  o«^5  '»  "<>* 

The  father  devised  hereditaments  to  his  son  and  heir  in  fee,  but  chargeable  ^°^){j*q  l\ 
with  debts,  and  an  annuity  or  rent  charge  payable  to  his  widow.'    It  was  held  the  estate 
by  Holt,  C.  J.,  that  the  hereditaments  descended  to  the  son  and  were  assets,  as  will 
because  whenever  the  devise  conveys  the  same  estate  as  the  law  would  make  make  ths 
by  descent,  but  charges  it  with  incumbrances,  the  heir  takes  by  descent,  and  ksir  take 
not  by  purchase.  v  •**' 

7.  Hedobr  V,  RowE.  T.  T.   1683.  C.  P.  3  Lev.  127.  [U   \ 

A  man  seised  of  lands,  a  parte  maiema  devised  them  to  his  executors  for  ^^ ^  ^j^  ^ 
payment  of  his  debts  (or  16  years,  and  afterwards  to  one  that  was  his  heir  oiaw  will  b« 
parte  uuUema;  the  question  was,  whether  he  took  by  descent,  or  by  purchase,  th«  same, 
under  the  will;  and  Charlton,  before  whom  the  case  was  made,  inclined  that  althoogb 
be  took  by  purchase,  that  being  the  best  for  him;  because,  then  the  heir  a^*^™)^®^" 
parte  patema  might  inherit  before  the  heir  a  parte  maiema^  and  so  both  heirs  ^^  ^|^  ^^^ 
be  inheritable.     But  Pemberton,  Wyndham,  and  Levinz,  held  that  the  devise  i|  ^m  be 
was  void,  as  he  should  take  by  descent,  it  being  no  more  than  if  the  devisor  most  benefi 
bad  made  a  lease  for  16  years,  and  then  devised  the  reversion  to  Ris  heirs;  and  eial  for  the 
they  said,  the  descent  fr^m  him  to  the  heir  a  parte  peUerna  or  mo^ma  was  only  ^^^^  ^^  ^^ 
a  conseouence  arising  out  of  the  nature  of  the  estate.  the  d«viJ^ 

8.  Bkittam  v.  CuARNocK,  H.  T.   1676.  K.  B.  2  Mod.  286;  S.  C.         inj  „ot  by 

1  Freem    ^248.  descent. 

On  rnns  per  descend  pleaded  to  debt  on  bond  against  defendant  as  heir,  a  There  sra, 
special  verdict  was  found,  fro:n  which  the  facts  appeared  as  follows:  the  father  however, 
was  seised  of  a  messuage  and  three  acres  of  land  in  fee,  and  devised  the  same  two  cases 
to  his  eldest  son  (the  defendant^  and  his  heirs,  within  four  years  after  his  de-!^^'^^"*^ 
cease,  provided  the  son  paid  20  pounds  to  the  executrix,  towards  the  payment  jj^^  ^^  ^^ 
of  the  testator's  debts,  i^c.     The  father  died;  the  son  paid  the  20  pounds. — ^„t  .  ^i^ 
The  question  was,  if  this  messuage,  &.c.  was  assets  in  the  hands  of  the  defc^n-tinction; 
dant.     Per  North,  G.  J  and  Atkins,  J.  Where  the  heir  takes  by  a  will  with  a  where  the 
charge,  as  in  this  case,  he  doth  not  take  by  descent,  but  by  purchase,  and  ehdrge  ie 
therefore  this  is  no  assets.  Sf  coiar*^ 

wbore  by    way  of  charge;  vis.  Gilpin's  case,  Cro.  Car.  161.,   asd  thecaee  here  abridged;  tion  ;  and 
9.  Clarke  v.  Smith.  E.  T.   ItOO    C.  P.   1  Com.  72;  S.  C.   I  Salk.  241. 
S.  P.  Chapli.v  v.  Leroux.   E.  T.   1816.  K.  B.  5  M.  ^  S.  14. 
Per  Car.     (Gilpin's  case,  1  Cro.   1 01.)  that  if  a  man  devises  land  to  hisBatssch 
heir  in  fee  upon  a  condition,  his  heir  shall  take  by  purchase;  and  the  opinion^"®*  l"*^* 
(i  Mod.  Rep.)  by  two  judges,  thst  if  a  man  devises  land  to  his  heir,  paying  ^0/.  ^*^"qJ,'J!^ 
the  heir  shall  take  by  the  will,  and  not  by  descent,  are  unintelligible  and  ill- 1„  an'mtelU 
reported.  gible. 

10.  Chapun  v.  Lrroux.  E.  T.  18 '6.  K,  B.  5  M.  &  S.  14. 
A  testator  devised  his  lands  to  his  widow  for  her  life  or  widowhood,  remain-  And  it  has 
der  to  bis  son  (who  was  his  heir  at  law),  and  he  charged  the  lands  with  \5^^QH.^  been  held 
to  be  paid  within  one  year  after  a  certain  event,  and  in  default  of  payment,  he  that  a  limit 
devised  the  lands  to  G.  T.,  his  heirs,  &c.  to  raise  the  money  by  sale  or  mort-  i°«  *■  •** 
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oatory  de    gage,  and  subject  to  this  and  other  charges,  he  devised  the  lands  to  his  said 
■oTbreak    *^°»  ^^^  heirs,  executors,  administrators,  and  assigns;  it  was  contended  that 
tile  descent.  ^^^  ^^^  *^*'^  '^"'^^  *  ***'"®  ^®®>  ^^  *  ^®^  determinable  on  the  event  of  the  incum- 
brances being  unsatisfied,  and  ronnequently  a  different  estate  from  that  which 
he  would  have  taken  as  heir  both  in  quantitity  and  quality;  but  the  C(>urt 
held,  that,  whether  it  was  executory  devise,  or  not,  ^alluding,  probably,  to 
the  argument,  that  the  truntee  t  ok  only  a  power  of  sale,)  the  heir  took  b^ 
j*  7S  1   decent. 
Where.  n.  Doe,  d.  Pratt,  v.  Timins.  E.  T.  18 1 8.  K.  B.  1  B.  &  A.  630. 

therefore,        A  testator  devised  his  lands  subject  as  to  part,  to  certain  annuities  to  W.  J 
Uiere  was  a  or  his  assigns,  intrust  for  the  testator's  grandson,  W.  R.  J.,  (who  was  his 

the'beir\t  ^^^^  **  '*^''  *"''  ^^^  *8®  of  21,  and  then  the  grandson  to  be  put  in  poRsession 

law,  with    of  the  estates,  and  to  beat  his  disposal;  but,  if  he  should  not  arrive  fo  21 

an  execnto  yoars,  then  over  to  the  other  persons,  '^  in  the  same  manner'*  as  to  the  grand- 

ry  devisee  son.     There  was  also  a  power  of  distress  and  sale,  given  to  an  accountant  in 

J*' l^*'**®  default  of  payment.     It  was  held,  that  this  power  and  the  executory  devise 

aaain  Sr    ^'^  "°*  break  the  descent.     Bay  ley,  J.,  observed  that,  where  the  estate  is  gi- 

years  of      ^^"  *®  *^®  ^^^^  ^^  ^*^»  expressly  subject  to  an  annuity,  or  charges,  it  does  not 

age.  the      break  the  descent;  and   Haynsworth  v.  Pretty  (Cro.  Eliz.  83S.)  is  a  strong 

Court  held  authority  t<>  show  that  an  executory  devise  over  has  not  this  effect.     There  is 

thai  he  took  no  difference,  whether  there  be  an  express  devise  to  the  heir  at  law  or  not. 

by  descent  Suppose  the  whole  will  here  had  consisted  of  the  alternate  limitation  to  the  ex- 

parcbLe.^  ecutory  devisees,  that  would  have  been  an  executory  devise  to  take  e^ect  od 

the  grandson's  not  attaining  21 ;  in  the  interim  the  estate  would  have  deBcend" 

ed  on  the  heir  at  law.     T  can  see  no  reason,  therefore,  why  the  heir  at  law 

here  should  not  take  by  descent ;  and  there  are  strong  reasons  why  he  should. 

The  case  of  Scott  v.  Scott,  (Atnbl  383;  S.  C.  1  Eden.  458),  has  received  a 

sufficient  answer  in  argument  at  the  bar.* 

12.  Redding  V.  Rotston.  H.  T.    1792.  K.  B.  1  Com.  123;  S.  C.|l  Salk. 

242,  S.  C.  2  Ld.  Rajm.  829. 
In  this  case  it  appeared  that  A.  B.  had  two  daughters,  one  of, which  had  i»- 
However,  gy^  ^  g^,j,^  ^^  whom  and  his  heirs  for  ever  the  testator's  land  was  devised.  And 
es^e  in  *'*^®  question  was,  whether  the  son  should  take  all  by  devise,  or  the  one  moie- 
qnantity  or^X  ^y  ^^^^cent,  and  the  other  moiety  by  devise;  for  then,  as  to  that  moiety  he 
quality  is  took  by  descent,  his  aunt,  the  other  daughter,  would  be  coparcener  with  him. 
devised  And  it  was  argued,  that  where  two  titles  concur,. the  elder  shall  be  preferred; 
than  wonld  and  that  as  to  one  moiety,  which  the  grandson  had  by  the  devise,  he  had  the 
to  ^he^'h"^  same  estate  in  it,  and  no  other,  by  the  devise  than  he  would  have  had  without 
by  descent  '^^  ^^^  therefore,  since  the  devise  worked  no  alteration  in  point  of  estate  as  to 
thf>  heir  '  that,  the  grandson  should  take  it  in  poiiori  jure,  which  was  by  descent.—- 
will  take  by  But  it  was  resolved  by  the  Court  that  the  grandson  should  take  all  by  the  de- 
parehase.f  vise,  and  could  take  a  moiety  by  the  descent  as  heir,  and  a  moiety  by  the 

devise. 

• 

^  In  this  case,  Lord  Northinrten  decided,  that  a  devise  by  a  man  to  his  eldest  son  in  fee, 
with  «  limiiation  over^  on  hU  dying  under  21.  without  issue,  gate  hioa  a  differeal  es- 
tate from  that  which  be  would  have  taken  by  descent 

It  bad  been  contended^  that  it  was  at  variance  with  all  the  other  eases  on  the  sobject, 
and  bad  not  met  with  the  general  approbation  of  the  profe.tsion;  for  Mr  Serjeant  Hill«  in 
a  Dote  to  his  Ambler,  states,  that  the  judgment  is  right,  bot  that  the  reasons  given  for  it 
are  wrong;  and  then  cites  authorities,  to  show  that  an  executory  devise  over  does  notbieak 
the  descent. 

t  If,  tberefore.  a  man  make  a  devise  in  tail  to  his  heir  at  law,  it  w  good:  for  the  law 
would,  by  its  operation  on  a  descent,  give  him  an  estate  pore  and  absolute,  which  the  de- 
vice does  not;  Amb.  888.  So,  if  an  estate  is  devised  by  a  man  to  his  two  dangbters  who 
would  take  by  descent  as  coparceners,  so  that  they  are  joint -tftnants  under  the  devise» 
such  devise  would  be  good:  Cro.  Eliz.  481;  1  Leon.  112;  Gonldst  141.  pi:  58;  8  Lev. 
127.  128. 

So,  if  a  man  have  land  in  borough  English  and  also  guildable  land,  and  devise  all  bis 
lands  to  his  two  sons,  and  die,  they  shall  take  jointly,  and  the  younger  shall  not  have  a 
distinct  moiety  in  borough  English,  nor  the  elder  in  the  guildable  land,  but  they  are  both 
joint  tenants;  Owen.  66.     And  the  law  wonld  be  the  sumo  if  one,  hating  several  sons,  and 
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Qndly   By  a  feoffment  and  rc'-enfeofftneni.  J  '^^    I 

Doe,  d.  Balch,  v.  Tutt.  T.  T.  1768.  C.  P.  cited  3  Doug.  773,  ^J.*"^*'* 

ThU  was  an  action  of  ejectment.  'A  special  verdict  had  been  found,  ^^^^^f^ff^m^^ 
stated,  that  M.  \f .  being  seised  in  fee  of  an  estate,  of  which  the  premises  in  ^  feofTroettt 
question  were  an  undivided  moiety,  on  her  marriage,  conveyed  to  trustees  and  to  the  om 
their  heirs,  to  the  use  of  them  and  their  heirs,  upon  trust,  to  permit  her  to  re-  of  hit  ma 
ceive  the  rents  and  profits  to  her  separate  use  during  life,  and  to  grant  and  teraal  boira 
convey  the  estate,  or  any  part  thereof,  to  the  use  of  such  person  or  persons,  *y^^*^_^^ 
in  fee  or  otherwise,  as  she,  whether  married  or  sole,  by  deed  or  will,  should  f^gp),|g,^2 
appnin*;  and,  ^r  want  r>f  Huch  a',>pointment,  to  the  use  of  the  husband  for  life,  pretsly  to 
remainder  to  her  first  and  other  sons  in  tail,  remainder  to  her  daughter  in  tail,tb6  ose.of 
as  tenants  in  common,  remainder  to  her  right  heirs;  that  the  marriage  took  tbo^  hain, 
effect,  and  she  died,  leaving  her  husband  and  an  only  daughter,  an  I'^^^'^^tZ^f^^AJeDt 
that  the  husband  afterwards  died,  and  then  the  daughter  died,  being  still  un-,||^||  ^f^^f^ 
der  age,  and  without  issue;  that  the  lessor  of  the  plaintiff  and  one  N.  were  the  to  the  pator 
heirs  at  law  of  the  daughter,  ex  parte  matemoy  i.beinff  the  sons  of  two  deceased  nal  boin.* 
sisters  of  the  m>ther,i  anJ  that  on  the  daughter's  death  they  entered  on  the 
estate;  that  the  lessor  of  the  plainrifT  and  the  surviving  trustee,  by  lease  and 
release  reciting  as  above,  and  that  N.  had,  for  a  certain  sum,  agreed  to  pur- 
chase the  lessor  of  the  plaintiff's  moiety,  had,  in  consideration  of  the  stipulat- 
ed price^  conveyed  that  moiety  to  IV.  in  fee;  that  on  the  same  day,  by  lease 
and  release  also  reciting  as  above,  the  trustee  had  conveyed  the  other  m'^iety     [  '^^  ^ 
in  fee  to  N.;  that  \.  died  seised  of  all  the  estate^  leaving  the  lessor  of  the 
plaintiff  his  heir  at  law  ex  parte  matema^  and  the  defendants  his  heirs  at  law  ex 
parte  paiema.     The  question  on  the  special  verdict  was,  whether  the  moiety 
conveyed  by  the  surviving  tilkstee  alone  to  N.,  (for  which  moiety  only  the  ac- 
tion was  brought,)  belonged  to  the  lessor  of  the  plaintiff  or  to  the  defendants. 
The  Court  unanimously  decided  in  favour  of  the  latter,  though  it  was  contend- 
ed (he  legal  estate  should  follow  the  old  use  which  had  come  to  N.  by  descent 
ex  parte  vMtema. 

Sdly.   By  fine  or  recovery. 
Roe,  d.  Crow,  v.  BALiVivRaE.  H.  T    1793    K.  B    5  T.  R.   104. 

A.  being  a  tenant  in  tail  by  purcharte  under  his  mother's  marriage  settle-  ^°^  "• 
ment)  with  remainder  to  B.  in  tail,  with  remainder  to  himself  in  fee,  by  ^©sc^^W  J|J*"e*«j- 
from  his  mother,  suffered  a  recovery,  and  declared  the  use  to  himself  in  f^^f parte  pa 
and  afterwards  died  seised,  intestate,  and  without  issue.     The  Court  was  oi' terna  may 
opinion  that  the  lessor  of  the  plaintiff  who  claimed  as  heir  to  A.,  exparte  tiw-in  ioido 

boifig  aeised  of  gavel  kind  laodii,  devised  them  to  his  wns.  who  were  heim  by  ihe  coafoinj®****  **• 
for  in  toch  cobb  thrij  woald  be  joint  lanants  Uy  the  devise,  and  ibe  sorvivor  shoald  have 
the  whole;  whereas  if  the  i.iodB  had  descended,  they  woold  have  been  in  the  natore  of  par- 
ceners; Bear's  case,  t  Leon.  112.  113.  Mr.  Fearne,  in  one  of  his  opinions,  sajs,  (Fearnc'i 
Opi.  128.  see  6  Crn.  Dig.  161,)  that  a  devise  to  the  heir  and  another,  ns  tenants  in  com- 
mon, will  not  prevent  the  heir  inking  his  moiety  by  descent;  for,  sappo^e  a  testator  deviset 
a  moiety,  or  any  other  oodivided  share,  of  his  real  estate  to  a  stranger^  making  no  dispo- 
sition of  aU  the  remaining  nndivided  !*lMre,  soch  remaining  sh  ire  would,  of  course,  descend 
to  hiaheir  at  law,  and  h«  most  hold  it  in  common  with  the  devisee  of  the  ondiyided  Nh'tre 
devi^d.  It  waa  clear,  therefore,  thai  an  h»j|r  mi«»ht  take  by  descent,  as  tenant  in  common 
with  a  devisee,  an  nndividei  pnrt  of  the  estate  of  which  his  ancestor  was  solely  seised;  and 
it  appeared  to  be  immaierial  whether  the  share  he  to  takes  is  expressly  devised  to  him  or 
left  Qonoiiced  by  the  will,  for  if  expre«ly  devised  he  takes  it  in  common,  and  if  not  no- 
ticed he  Ukes  it  in  the  same  manner;  and  a  devise  to  two  or  more,  as  tenants  in  common, 
is  in  efiWct  a  devise  of  one  nndivided  part  to  one,  and  of  another  part  to  another.  So 
thai  under  such  a  devise  to  an  heir  and  a  stranger,  as  tenants  in  common,  the  heir  takes  as 
if  one  undivided  moiety  waii  devised  to  a  stranger,  and  the  renidoe  to  himself;  that  i*,  in 
the  fiame  manner  as  it  oo  dispotfitioD  tt  all  of  sue  residue  had  been  expressad  in  the  will, 
in  which  case  he  would  have  Uken  by  descent;  and,  therefore,  the  same  estate  being  de- 
vised to  him  in  auch  residue,  as  he  would  have  taken  by  descent,  the  general  rule  respects 
ing  deviMs  to  an  heir  extends  to  it. 

*  On  the  same  principle  it  has  been  determined,  that  a  conditional  surrender  in  fee  by  a 
person  seised  of  a  copyhold  estate,  ex  parte  materna.  and  admittence  of  the  mortgagee, 
will  break  the  line  of  descent,  like  a  feoffment  and  re-enfeoffment,  and  that  the  esUte  will 
go  to  the  heir  ex  parte  pat  ema;  Doc  d.  Harman,  v.  Morgan,  abridged  ante^  toI.  vi.  tU. 
^'Opyhold,  p.  S53. 
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t«red  fcy  A  tema,  wa§  entitled  to  the  estate;  because  A.  being  tenant  in  tail  by  purchase, 
corerv  "tevi  *"^  ^^^  recovery  merely  expanding  and  enlarging  that  entail  into  a  fee,  the 
•4 by  him.*  ^^^  "^"^  ^®  considered  as  depending  on  the  same  title;  and  the  recovery  had 
destroyed  both  the  remainder  to  B.  and  the  maternal  reversion. 

(B)    Br  OPERATION  OP  LAW. 

The  descent  of  lands  is  in  some  cases  affected  by  the  consequences  of  an  at- 
tainder. One  of  the  consequences  of  the  attainder  is  the  corruption  of  blood 
of  the  person  attainted,  which  formerly  extended  to  all  kinds  of  attainder;  but 
the  statute  54  O.  3.  c.  45.  has  abolished  both  the  corruption  of  blood  and  the 
forfeiture  of  kinds  after  death  in  every  case,  except  treason,  petit  treason,  and^ 
murder,  which  remam  as  at  common  law.  So  that  now,  on  attainder  of  ordi- 
nary felony,  the  criminal  only  forfeits  his  goods  and  chattels,  and  the  profits  of 
the  land  during  life,  while  his  real  estate  comes  in  the  ordinary  channel  of  de- 
I  7g  1  scent  to  his  heir,  who  is  thus  also  restored  to  a  full  capacity  to  inherit;  see  1 
Ch.  C.  L.  735.  The  effect  of  this  corruption  ot  blood,  which  takes  place  botb 
upwards  and  downwards,  is,  that  an  attainted  person  can  neither  inherit  landa* 
or  hereditaments  from  his  ancestor,  nor  retain  those  of  which  he  is  already  m 
poraession,  nor  transmit  them  by  descent  to  any  heir;  but  the  same  shall  es- 
cheat to  the  lord  of  the  lee,  subject  to  the  King^s  superior  right  of  forfeiture; 
and  the  person  attainted  shall  also  obstruct  all  descents  to  his  posterity,  in  alf 
cases  where  they  are  obliged  to  derive  a  title  through  him  to  a  more  remote 
ancestor;  see  BLC.  26! ;  4id.  388;  Co.  L,8.  a., 292  291;  1  Hale, 356;  Bac. 
Abr.  Forfeiture,  G.  Burn,  J.,  Forfeiture,  III.  But  it  is  a  general  rule  that^ 
where  there  is  nonnecessity  to  name  or  derive  title  through  a  person  attainted' 
in  making  out  a  claim  by  descent,  the  corruption  of  the  blood  by  the  attainder 
of  such  person  will  not  impede  or  vitiate  the  same,  though  the  ancestor  to 
whom  the  pedigree  is  to  be  traced  be  ever  so  remote.  Estates  tail  are  not  af- 
fected by  the  corruption  of  blood  of  any  lineal  cr  collateral  ancestor;  H.  Chit. 
Desc.  p.  350. 

(C)    In    CONSEQUBNCE   of   the    acts   of    third    PARTtES. 

A  descent  may  be  affected  by  the  acts  of  third  parties,  amounting  to  an  ous- 
ter, or  amotion  of  possession.  By  the  ouster  of  the  owner  of  an  estate,  the 
actual  seisin  is  in  the  person  committing  the  injury;  and  the  disseisee,  or  per- 
son ousted,  has  no  nK>re  than  a  right  which  will  be  transmitted  to  his  heirs  in  a 
regular  course  of  descent,  in  the  same  manner  as  if  clothed  with  the  posses- 
sion (Watk.  Desc.  823^;  but  with  this  exception,  that  not  being  attended  by 
the  actual  seisin  or  possession,  it  would  not,  after  the  death  of  the  disseisee, 
and  a  descent  to  his  heir,  be  subject  to  the  rule  of  posse^no  fratris;  for  if  one 
is  disseised  and  dies,  and  the  right  descends  to  his  heir,  and  such  heir  dies  al- 
so, leaving  a  brother  of  the  half  blood,  and  a  sister  of  the  whole  blood,  and 
without  having  ever  recovered  the  possession,  the  brother^of  the  half  blood 
would  succeed  to  the  inheritance,  and  not  the  sister  of  the  whole.  And  here 
it  may  be  observed  that  such  right  is  not  capable  of  being  transferred,  or  the 
interest  of  the  owner  so  far  exercised  over  the  same,  as  to  enable  him  to  be- 
come an  ancestor  by  any  of  the  modes  before  specified  in  the  instance  of  ee- 
tates  in  possession;  see  1  Cru.  D  262.  For  such  heir  having  had  only  a 
right,  and  no  actual  possession  or  seisin,  he  could  not  have  turned  the  descent; 
so  that,  on  his  death,  the  person  should  succeed  who  cr^uld  make  himself  heir, 

*  In  the  ease  of  a  tenant  in  tail  by  deiicent,  if  it  be  desirable  to  destroy  the  descent  ex 
parte  maffrna,.and  make  the  estate  descendible  among  the  beira  general,  a  conveyance 
shoold  be  made  to  troiitees  af\er  theiec  very  has  been  perfected,  and  a  re-conve\ance  tak- 
en from  them  to  the  nses  required,  with  the  nitimate  o^e  to  the  tenant  in  tail  in  fee,  by 
which  meons  the  ohimate  fee  will,  as  in  the  case  of  a  feoffment  and  re  enfeoffment  by  a 
tenant  in  fee  ex  parte  maierna,  have  been  acquired  by  purchase,  and  will  then  be  de- 
scendible to  the  hein  on  tho  father's  side;  see  Gov.  on  Rec.  311,  812.  Where  a  man, 
tenant  in  tail  by  purchase,  with  the  reversion  in  fee  ex  parte  matema,^  levies  a  fine  with 
proclamations,  the  estate  tail  becomes  eitinguished.  and  the  reversion  then  comes  into  pos- 
soMton;  Rud  this  being  the  old  fee,  will  consfqut^ntly  descend  to  the  heir  on  the  m«iher's 
side,  and  not  to  the  heirs  general;  the  only  efTeei  of  the  fine,  in  such  case,  being  to  bring 
the  estate  into  possession;  1  Cruise,  274;  Carth.  257.  261 ;  Rice  v.  Langlordi  Cartb.  140; 
Dyer,  311.  pf.  84:  Walk.  Defc.  292. 
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not  to  such  heir  of  the  disseisee,  but  to  the  disseisee  himself,  he  beiil|r  the  per** 
8oa  who  was  last  artually  seised.     For  thuugli  the  disseisin  deprived  him  of 
the  actual  possession  or  seisin,  yet  it  only  related  to  the  time  of  such  disseisin 
made,  and  would  n'>t  have  relation  to  any  prior  event;  so  that,  as  he  was  once 
actually  seised,  that  actual  seisin  shall  not  be  in  this  case  ab  imtio  defeated; 
but  the  pedigree  shall  run,  and  the  claim  be  made,  from  him,  as  being  so  seis- 
ed; see  Wat.   Desc.  d.*9;  H.  Chit.  Desc.  348.     By  the  ouster,  the  estate  of  the 
person  divest«d  of  the  possession,  and  of  his  descendants  or  heirs,  is  reduced 
to  a  right  of  possession,  by  virtue  of  which  he  may  enter  at  any  time  on  the 
person  committing  the  ouster;  see  3  Bla  Com.  175.     But  if  such  person  dies,    I  Tf    I 
the  estate  descends  to  his  heir,  and  the  right  of  possession  becomes  two-fold ; 
the  actual  right  of  possession  is  in  the  disseisee  or  his  representatives,  and  the 
apparent  right  of  possessession  is  in  the  heir  of  the  disseisor;  and  this  right  of 
.  entry  la  tolled,  that  is,  taken  away,  by  |ho  descent,  except  in  certain  cases  on 
account  of  the  disabilities  of  the  persons  entitled  to  enter;  and  by  such  descent 
the  interest  of  the  disseisee  is  reduced  to  a  right  of  action;  3  Bla.  C.  377;  H« 
Chit.  Desc  349;  Watk.  on  Descents,  p.  83. 

IStBttttV'     See  tits  MarUaly  Couti  of;  Soldiers. 
9tBttfi  8t?0rdH  OC     See  tit.  Devise, 

SesttoQfifSr  oi:  Concealfns,  Snstruments.    See  tits.  BUisand 

JVoles;  Bonds;  Coin;  Deeds. 
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I.  WHEN  IN  CUSTODY  ON  CIVIL  PROCESS,  p.  Il, 
II. CRIMINAL  PROCESS,  p,  7d. 

1.  WHEN  IN  CUSTODY  ON  CIVIL  PROCESS. 

1.  Wilkinson  v.  Jacques.  T.  T.   1789.  K.  B.  3  T.  R,  392. 

The  defendant  had  escaped;  and  the  creditor  having  recovered  against  the  A  detaiaor^ 
warden*  and  the  defendant  having  afterwards  satisfied  the  warden,  and  ob-  F°*^  ^ 
tained  a  release,  slill  continued  to  reside  in  the  Fleet,  going  in  and  out  '^l^cn-  *j**   "^^ 
ever  he  pleased.     In  the  meantime,  the  plaintiff  lodged  a  detainer  against  him;  fonwho  vol 
and,  the  warden  having  refused  to  permit  him  to  go  at  large,  he  obtained  a  ontarily  re 
rule  to  show  cause  why  he  should  not  be  discharged  out  of  custody.  •»des  within 

The  Coari  said,  there  was  a  detainer  by  another  creditor,  who  found  the  de-*l**  waJUof 
fendant  in  the  Fleet,  to  whom  it  was  indifferent  on  what  account,  or  by  what  ^  l^"*    * 
mcanB,  he  was  there.     If  he  were,  in  fact,  within  the  walls  of  the  prison  at 
the  time,  that  is  sufficient;  for,  then  he  would  not  be  arrested  in  the  ordinary 
manner,  but  could  only  be  detained. 

2.  Q  IS  V,  Reynolds.  T.  T.   1814.  K.  B.  3  M.  ^  S.    144.  [   73   ] 
A.  arre-;ted  B.;  B.  put  in  bail  above,  and,  afler  the  bail  had  justified,  re- And  after 

ceired  a  rule  of  court  for  his  discharge  from  custody.    In  the  interim  between  bail  hare 
the  justiii  ation  and  receipt  of  the  order,  A  lodged  a  fresh  detainer  against  B.  josiified,  a 
with  the  officer  in  charge  of  him.     It  was  urged,  that  the  defendant  was  con-^^""j^ 
structively  liberated  from  custody  as  soon  as  his  bail  had  justified,  and  was,  ™^ged  a 
consequently,  not  liable  to  this  detainer,  in  conformity  with  a  rule  of  court,  by  Mioft  the 
which  it  was 'ordered  that  a  defendant,  having  been  lawfully  delivered  from  ar*  defendaoi» 
rest  sliall  not  again  be  arrested  at  the  suit  of  the  same  plaintiT.  if  he  haa 

Per  Cur.  After  the  bail  have  justified,  it  is  the  invariable  practice  to  serve  "j^*  ^'?. 
a  rule  for  this  allowance  on  the  plainti  f;  and  then  the  party  obtains  a  rule,  jigcharae 
and  is  entitled  to  be  discharged  on  filing  common  bail.     As  the  defendant  has  t,Bi  ^e  atiil 

*  If,  whilst  the  dofondant  is  in  cusiody,  any  o  her  bailabio  writ  be  lodged  with  the  ihe-  '^^l"*'*  *»® 
rifT,  at  the   suit  of  the  game  or  of  an^  other  plaimiff,  the  otiicor  in  who90  custody  be  is,  19  P'l'on. 
bound  at  hi>9  peril  to  detain  him,  until  rG^iilarly  discliarged  from  this  second  writ;  it  is  the 
officer's  duty,  therefore,  to  sparch  the  shoriff '«  office,  to  soe  if  there  be  any  detainers  lodged 
there  against  a  person  in  his  custody  before  ho  discharges  him;  sco  Arch.  rrnc.  K.  B.  73.  A 
d'*tainef  is  in  flict  an<nv  ixnTfrisdjiqiont;  nvo  X  Kol.  ^2\{. 

vol..  vni.  .8 
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^  -  DETAINER. 

^So  a  party  wilfully    remained  within   the   walls  of  the    prison,   the  detainer   imiet    fce 
wrongfullpr  y\^^y^^  as  lawful.     See  2  B.  &  P.  341 ;   1  T.  R.  59l ;  3  id.  392;  4  i.l  493. 
noTeniiiM^-  G^haway  v.  Bond.  M.  T.   1813.  K.  B.   MSS.  n.  I  Chit.  Rtp.  580.  S. 
to  be  die  P.  HowsoN  v.  Walker.  T.  T.   1771.  C.  P.  2  '•  K  8*23,  S.  P.  Davibs 

charged  v.  Chipfendale.  M  T.  1800   C.  P,  2  B.  &  P.  28*s5. 

from  auhte  p^y  Ckar,  A  defendant  who  hae  been  wrona folly  arrested  is  not  entitled  far 
ot^enf  4e  ^^  discharged  out  of  the  custody,  from  sabsequent  detainers,  where  there  has 
where thare^®^'^  no  culluaioa  between  the  creditors  at  whose  suit  the  defendant  was  de* 
151  no  colla  tained  and  the  person  by  whom  he  wa«  onginally  arrested;  and  it  appearing^ 
sioD,  and  that  the  detainers  were  ignorant  of  the  circumstances  under  which  the  original 
the  plaintiflT arrest  took  place.  The  latter  found  the  defendant  io  custody,  and  treated  him^ 
in  the  sec  ^g  ^y^^y  j^^d  a  right  to  do,  as  being  properly  in.  custody.  We  mnst,  therefore, 
iB°anac'*°"  discharge  the  rule  which  has  been  obtained,  to  liberate  the  defendant  from 
qoainted  ^^®  present  detainer,  and  without  costs;  as.,  in  order  to  fix  the  plaintiff  with 
with  the  cir  costs,  it  ought  to  have  been  shown  that  he  had  a  share  ia  the  illegal  proceed* 
comstaDcefl  ing.  See  2  Borr.  1048. 
of  the  orig4.  Barkley  v.  Faber.  T.  T.  1819.  K.  B.   1  Chit.  Rep.  579;  S.  C.  2  B.  8t 
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ihedetahier      ^^  appcarcd  that  the  defendant  had  been  originally  arrested  by  A.  B.;  that 
wag  lodffed  *  ^^  ^^^  been  obtained  by  him  to  be  discharged  out  of  custody,  on  the  ground 
against  the  ^^^  defect  in  the  affidavit  to  hold  to  bail;  and  that  a  detainer  had  been  lodged 
defendant,  against  him  by  the  present  plaintiff,  pending  the  discussion  of  that  rule,  which 
pending  a    had  been  subsequently  made  absolute    A  rule  had  been  obtained  to  discharge 
role  for  dis  the  defendant  from  such  detainer;  but  it  being  sworn  that  the  detainer  was 
him  o'°f  of  ^>^^^"^  *"y  collusion  or  fraud  between  the  present  and  the  original  plaintiffy 
castody;      ^^^  ^^^^  ^^^  plaintiff  and  h  s  attorney  were  not  cognizant  of  the  fact  of  the  de- 
fendant  being  in  custody  until  they  saw  an  account  of  the  former  motion  m  the 
the  aTtor™  newspapers,  the  Court  discharged  the  present  rule;  observing,  that  if  they 
r   79    I    ^^'6  lo  give  a  contrary  decision,  a  person  under  an  arrest  at  the  suit  of  oner 
ney  who      person  would  be  privileged  from  all  other  process  during  such  imprisonment^ 
lodged  the  which  would  be  productive  of  great  inconvenience  and  suspension  of  justice. — 
detainer      Rule  discharged. 

"i?*^  r*'*i  ^-  ^^^^^^  V-  Stuart.    M.  T    1802.  K.  B.  3  East,  89. 

In*     IS  ^^  appeared  that  the  plaintiff's  attorney,  by  whom  a  detainer  had  been  lodgs- 

privileged  ®^  against  the  present  defendant,  had  been  present  at  a  reference  at  which 
from  being  the  defendant  was  attending  to  be  examined  under  a  rule  of  court,  anu  was  the 
hoiden  to  attorney  for  the  plaintiff  in  the  caui^c  which  had  been  referred.  It  was  swora 
bail,  on  the  that  he  knew  nothing  of  the  sheriff's  officer  being  about  the  house  at  the  time 
ground  of  Qf  the  defendant's  being  examined  before  the  arbitrators  (as  the  fact  was,  nor 
attendaifce"  ^^^  concerned  in  the  defendant's  arrest  in  the  first  instance;  but  that,  having 
on  an  arbi  been  informed  by  his  client,  at  whose  suit  the  detainer  was  loi'ged,  of  the  ar- 
tration  ntr  rest,  which  took  place  on  the  morning  af)er  the  defendant  had  been  examined, 
deraraleofhe  had  in  consequence  lodged  a  detainer  against  the  defendant  in  the  course 
*^®'"*»  ""^  of  the  same  morning.  So  that  it  appeared  that  the  plaintiff  in  the  second  ac- 
fore  the'ori^*®"'  ^^^  ^^®  attorney,  had  not  been  instrumental  in  procuring  the  first  arrest, 
ginal  afreefe^^t  ^^^V  lodged  a  detainer  against  the  defendant  afterwards.  But  the  Court 
was  iJlegalvaaid,  that  as  the  plaintiff's  attorney  was  cognizant  of  the  occasion  on  which  the 
the  Ceiirt  defendant  was  at  the  place  where  he  was  arrested,  the  rule  to  cancel  the  bail 
allowed       bond  on  filing  common  bail  must  be  made  absolute,  with  costs. 

bai?to*be  ^-  QuiK  v.  Reynolds.  T.  T.    1814    K.  B.  3M   &S    144, 

tiled.  It  appeared  that  afler  the  justification  of  bail  the  defendant,  who  had  been: 

Though  in  arrested  by  the  plaintiff,  obtained  a  rule  of  Court  for  his  discharge,  when  he 
geoeral  the  was  informed  that   a  detainer,  at  the  suit  of  the  plaintiff*,  had  been  lodged 
t^d  against  him.     It  was  sworn  that  the  sum,  for  which  such  detainer  was  lodged, 

oharge  ada^*®  *^"®  ^^  ^^®  **"^*^  of  the  first  arrest;  from  which  it  was  contended,  that  the 
fendant       detainer  was  a  second  arrest  for  the  same  cause. 

from  a  de        Per  Cur.     We  cannot  decide  this  question  upon  affidavits;  an  action  must 
taiuer  on     bebrouffht  for  a  malicious  holding  to  bail. 


"    DETINUE.  » 

11.  WHEN  IN  CUSTODY  ON  CRIMINAL  PROCESS.  Ap^wnin 

1.  D.iNTREfcv.  Justice.  H.  T.   17S5.  K.  B,  Ca.  Temp.  Hard.  190.       c^tody  for 
Defendant  being  in  custody  of  the  sheriflTof  M.,  upon  a  charge  of  felony,  if^^J  "*i 
application  wiis  made  for  leave  to  charge  him  with  mesne  process.   The  Court  ^{(i,  ^^^^ 
granted  the  role.  prveess 

2.  Basket  v.  Raynee.  M.  T.    17.35.  K.  B,  Ca.  Temp.  Hard,  170, 
The  plaintiff  obtained  an  injuncti'^n  in  Chancery  against  the  defendant  for  On  m«tioa 
printing  Bibles,  who  was  then  in  contempt  on  the  said  injunction,  and  a  prison-  i*^  coort,  or 
er  in  the  King's  Bench  for  a  libel.     The  plaintiff  moved  for  liberty  to  charge  ^^^jj"^* 
him  with  an  attachment.     Lord  Uardwicke  — To  charge  a  person  who  is  in  ^^^ 
custody  here  on  a  criminal  prosecution  with  civil  process,  is  a  motion  of  course    i    sO   I 
and  a  judge  may  grant  it  at  his  chambers. 

Be tetmftiatf  OIC  OC  SbXttt     See  tits.  Malicious  ArrtH;  Malicious  Pro 
^ectitiofi.  < 

Betfnrt    See  tits.  Debt;  Detinue, 


9etfnue,  Action  of. 

I.  REI.ATIVE  TO  THE  GENERAL  NATURE  OF,  p.  80. 
n.  RELATIVE  TO  WHEN  MAINTAIN ABI  E,  p.  81. 

III.  RELATIVE  TO  BY,  AND  AGAINST  WHOM,  MAINTAIN- 

ABLE, p  8L 

IV.  RELATIVE  TO  THE  AFFIDAVIT  TO  HOLD  TO  BAIL, 

p.  82. 
V.  RELATIVE  TO  THE  PLEADINGS. 

(A)  Declaration,  p.  83. 

(B)  Pleas,  p.  84. 

VL  RELATIVE  TO  THE  EVIDENCE,  p.  85. 
Vn.  RELATIVE  TO  THE  VERDICT,  JUDGMENT  AND  COSTS, 
p.  85. 
VIIL  RELATIVE  TO  THE  EXECUTION,  p.  85. 


1.  RELATIVE  TO  THE  GENERAL  NATURE  OF. 
An  action  of  detinue  is  the  proper  form  to  be  adopted  for  the  recovery  of  a 
personal  chattel,  and  at  the  same  time  damages  accruing  to  the  plaintiff  from 
its  detention,  especially  as  this  is  the  only  remedy  by  suit  where  a  chattel  can 
be  regained  in  specie,  unless  m  those  cases  where  the  party  can  recover  pos- 
e3««ioQ  in  replevin;  and,  even  in  this  form,  it  is  at  the  election  of  the  defend- 
aikt  whether  he  will  deliver  the  specific  giiods,  or  pay  the  value  as  estimated 
by  the  jury;  see  3  Bla.  Com.  146;  Wils.  r20;  Co.  Litt.  296;  Com.  Dig.  tit. 
Detinue;  Petered.  Sup.  to  Blackstone,  133. 

MHiM^^H^tai^^Ha^kaBM  «>^M^I^^  *-^WHMiM^  ^_«H^^«« 

II.  RELATIVE  TO  WHEN  MAINTAINABLE.  I  ^*   1 

Bbaumo.vt  V M.  T.   1675.  K.  B.  2  Mod.  140.  n         •    ' 

Per  North,  C.  J:  Where  a  person  of  quality,  intending  a  marriage  with  a  J^^^°^^ 
lady,  presented  tier  with  a  jewel,  and  the  marriage  not  taking  effect,  he  brought  present 
an  action  of  detinue  asrainst  her,  and  the  Court  were  of  opinion,  that  the  pro- m^de  with 
perty  was  not  changed  by  this  gift,  being  to  a  special  intent;  and  the  plaintiff  a  special  ia 
recovered.  ^^^^' 

*  This  action  is  only  suntnin  ible  for  llie  recovery  of  a  personal  chattel,  and  not  for  real 
property;  see  Cro.  Jac.  39.  Therefore  it  lien  not  for  a  house,  sec  Cro.  Jac.  39.  Ami  it  is 
requbite  that  the  thin^  detained  should  be  capable  of  being  specifically  identified,  or  clearly 
distinguishable  from  the  other  property;  hence  it  will  not  lie  for  money,  unless  in  a  box;  sec 
Cro.  Eliz.  4.57;  I  Inst.  286;  nor  corn  out  of  a  sack;  because  these  things  have  no  peculiar 
mark  or  quality  whereby  they  may  he  ascertained  or  known  from  other  things  of  the  same 
kind,  so  as  to  re-deliver  them  to  the  plHinliff;  see  Co.  Litt.  286;  Bac.  Ah.  Dotmue,  (B);  2 
Bulst.  308.  But  it  lies  for  d  horae  or  cow;  sec  F.  .N.  B.  322;  or  for  deeds  or  oiher  writings, 
if  the  plaintiff  can  desoribo  what  thoy  arc,  although  (he  date  bo  not  mentioned:  see  Bac. 
Ab.  Detinue:  (B)  Bull.  N.  P.  50. 
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III.  RELATIVE  TO  BY,  AND  AGAINST  WHOM,  MAIN^ 

TALNABLE. 

1.  Roberts  v  Wrthbrai.l.  E.  T.  169.5.  K.  B.  1  Salk.  ^i23;  S.  C.  5  Mod. 
19'^;  S.  C.  Camb.  .361.  S.  P.  Wilkin  v.  Despard.  H.  T.  1793.  k. 
B.  5  T.  R.  1 12. 
^h^^h'^^lh  ^-^  ^^®  navigation  act,  14  Car.  2.  c.  18.  certain  goods  are  prohibited  to  be 
riahi  io*poa  i">P^'"t®<l  here,  under  pain  of  forfeiting  them,  one  part  to  the  Kin^,  another  o 
8^»ion  of  ^""  <>f  them  that  will  inform,  seize,  or  sue  for  the  same;  and  it  was  adjudged 
g»od9  ma^  in  this  case,  that  the  subject  may  bring  detinue  for  such  goods  as  the  lord  may 
maintain  de  replevin  for  the  goods  of  his  villein  distrained;  for  the  bringing  the  action  vests 
tinae.*        ^  property  in  the  plaintiff. 

Bat  detinue  ^'  -^^tkinson  v.  Baker.  E.  T.   1791     K.  B.  4  T.  R.  229. 

does  not  '^^®  declaration  by  an  administratrix  in  detinue  to  recover  certain  indent- 

lie^gainst   ures  of  bargain  and  sale;  and  release  alleged  that  A.  B.  being  seised  for  his 
an'he.r  who  own  Ufe  of  certain  freehold  estates,  conveyed  them  to  his  heirs  and  assigns, 
\    B^  \    and  that  the  defendant  as  heir  became  possessed  of  them  by  finding.     On  de- 
is  possessed  ^jurrer,  Per  Cnr,     If  an  estate  pvr  auter  vie  be  limited  to  a  man,  his  heirs, 
of  property  ^^^  assigns,  and  if  it  be  not  devised,  it  goes  to  the  heir,  under  the  statute  of 
occiipaat.t  ^^*^"*^3»  ^"^  '^  liable  to  the  same  debts  as  a  fee  simple  is.     Where  it  is  granted 
to  a  person,  his  executors,  administrators,  and  assi^Tis.  the  executors  take  it, 
subject  to  the  same  debts  as  personality  of  any  description  is,  and  by  statute 
14  Geo.  2.  it  is  distributable.     The  first  limitation  here  i^  to  the  heirs;  and  in 
the  ordinary  course  of  this  species  of  property  it  goes  to  the  heir  at  law,  be- 
cause it  is  a  real  estate.     Ho  is  entitled  to  it  as  a  special  occupant,  and  has, 
consequently,  a  right  to  detain  the  possession  of  the  documents  which  belong 
to  it. 


IV.  RELATIVE  TO  THE  AFFIDAVIT  TO  HOLD  TO  HAIL. 
1.  Reo.  Gk\.  H  T.   1808.  K.  B.  .9  East.  325. 
No  (wre^n       No  person  can  be  holdnn  to  special  bail  in  trover  or  detinue  without  a  spe- 

shall  be  •  Although  he  rvever  had  acuml  possession,  ihcrefore  an  lioir  may  maintain  tliis  action  for 

bolden  to      nn  heir-loom;  see  Bro.  Ab.  Detinue,  pi.  65.     So  if  goods  bo  delivered  lo  A.  to  deliver  to  B. 

special  ball  the  latter  may  support  this  action,  the  property  being  vested  in  him  by  delivery   to  his  u«:c; 

in  detinae    see  2  Saund.   47.  a.  n;  1  Bro.   Abr.  fit.   Detinue,  pi.  30.  452;  Rol.  Abr.  606;  Com.  Dig. 
Detinue,  n. 

A  party  who  has  only  a  limited  or  special  property  in  the  chattel  may  also  support  this  ac- 
tion, as,  if  a  bailee  deliver  goods  to  another,  ne  may  bring  an  action  of  detinue  against  him, 
because  he  has  tlie  actual  poKsession,  and  is  responsible  over  to  the  original  bailor;  see  Rol. 
Abr.  67;  but  if  the  plaintiff  has  not  the  right  tu  immediate  possession  of  the  goods,  and  hitf 
interest  be  enly  in  reversion,  he  cannot  maintain  an  action  of  detinue;  see  Bro.  Ab.  Deti- 
nue, 7  T.  R.  9. 

t  The  gisf  of  this  action  is  the  continued  and  wrongful  detainer,  and  not  the  original  ta- 
king; see  6  Bl.  Com.  137;  tfiereforeit  may  bo  sustained  against  any  person  who  has  aeqired 
Sosscssion  of  the  chattel  by  lawful  me^uis,  as  by  bailment,  finding,  or  borrowing;  see  F.  N. 
E.  138;  and  it  is  said,  that  if  the  defendamt  took  the  goods  tortiouslv  detinue  cannot  be  sup- 
ported, because  by  the  trespass  the  property  of  the  plaintiff  in  the  chattel  is  divested,  which 
ought  to  bo  unabated  in  him  at  the  commencement  of  the  suit;  see  Com.  Dig.  Detinue  (D); 
Vin..  Abr.  Detinue  (B)  pi.  2;  Cro.  Eliz.  824;  6H.  7,  9;  though  the  accurac\'  of  this  docrrino 
appears  questionable;  see  Cro.  Eliz.  828;  for  it  has  been  determined,  that  if  a  trespasser  die 
possessed,  the  property  is  not  thereby  altered,  and  de.inue  will  lie  by  or  against  bis  execa« 
tors;  see  1  Saund.  246.  a;  W.  Jones,  173,  174.  ' 

This  action  cannot  in  any  case  be  supported  against  a  person  who  never  had  possession  of 
the  goods  in  question,  as  against  personal  representatives  on  a  baiitncnt  to  the  deceased,  un- 
less they  came  actually  into  their  possession;  see  2  Bulst.  308;  but  if,  after  the  death  of  the 
bailee,  a  stranger  take  the  property,  detinue  lies  against  him;  see  Rol.  Abr.  607;  nor  does  it 
lie  against  a  bailee,  if  before  demand  he  lose  theni  by  accident;  see  ib.  b.  2;  tit.  Detinue, 
pi.  s.  3:',  40;  tlK)ugh  if  he  wrongfully  deliver  the  goods  to  another;  he  will  continue  liable; 
86c  2  B.  &  A.  704. 

In  thiiii  action,  if  the  defendant  acquired  possession  of  a  chattet  belonging  to  a  feme  covert 
before  the  marriage,  the  husband  alone  must  sue,  because  thclaw  transfers  (he  property  to  him, 
'  qnd  the  wife  has  no  interest,  (he  wron<;ful  detention  being  the  cause  of  action;  sec  sid.  172; 
Nov,  70;  Bui.  N.  P,  r)0;  and  if  goods  be  delivered  lo  a  feme  covert  anterior  to  the  marri- 
age, .Mod  afterwords  bo  detained;  the  action  must  be  brought  against  the  husband  and  wife; 
see  Co.  Litt.  3r>l;  but  if  the  bailment  were  to  them  botii  subsequent  to  the  marriage,  thehus" 
bapd  must  be  sued  alone;  see  RoL  Rep.  128,  and  see  iit.  Baron  and  Feme. 
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c\n\  application  to  the  court,  and  an'order  being  tKereupon  made  for  that'pur- jodgM  or 
pose  by  the  Lord  Chief  Justice,  or  one  of  the  judges.  der;* 

2.  Le  Writ  v.  Tolcher.  M.  T.  1738.  C.  P.  Barnes,  79.  |    83  ] 

It  was  re'iolved  in  this  case  that  no  defendant  could  be  held  to  bail  without  a  And  the 
judge'8|order  "T*®  f^^J, 

3.  Reo.  Ge!^.  H.  T.  1808  Ex   8  Price,  507.  ^'*!'*'*  "  ^' 

Ordered,  that  no  p(*rsori  be  held  to  special  bail  in  an  action  of  1  rover  or  de-  i^'„'^  g^ 
tinue,  without   an  order  by  the  Lord  Chief  Baron,  or  one  of  the  Barons  of  «beqaer. 
this  Court. 


V,  RELATIVE  TO  THE  PLEAblNGS. 

(A)    DeCLARATION.t 

1.    Mills  n.  Graham  M.  T.  1804.  C.  P.  1  N.  R.  140. 

In  detinue,  the  declaration  alleged  that  the  plaintiff  being  possessed,  &c.,I^  isasaal 
casuaUv  lost,  ^c,  and  that  the  defendant  then  and  there  found  the  same;  ne-^J*'***  *" 
verrhelesss  he  refused  to  deliver  the  same.  The  defendant  pleaded  the  gene-  *.  ^ju *? 
ra!  i««9ue;  there  was  no  evidence  of  loss  nor  finding;  the  plaintiff,  however,  ||,q  ^^f^„j 
had  a  verdict.  On  motion  to  set  it  aside,  on  the  ground  that  it  had  not  been  am  acqair 
proved  that  the  goods  were  lost  by  the  plaintiff,  and  found  by  the  defendant,      ed  the 

The  Court  said,  in  trover  the  plaintf!  alwavs  allei^es  a  finding,  hut   never  g"«^"  hy 
proves  it;  and,  from  the  very  nature  of  the  thing,  it   is  of>en  incapable  of  proof  ^/*.^'",?'  ^"^ 
A  wrmgful  conversiin,  or  a  wrongful  detainer  after  domanl,  is  con:sidered  as  tjJnls  Mt 
evidence  of  finding;  and  we  can  see  no  reason  for  making  a   diHtinction  be-traverea 
tween  an  allegation  of  finding  in  an  action  of  trover,  and  su^'h  an  allegation  m  hlet  ooder 
an  action  of  detinue.      If  the  allegation  were  strictly  true,  it  could  scarcely  the  plea  of 
ever  be  proved  in  either  case,  Qnless  the  defendant  had  himself  acknowledged  ***'  debet. 
the  finding.     Besides,  if  the  allegation  of  a  particular  bailment  is  material,   it 
is  also  traversable;  but  the  pica  of  the  def^^ndant  here  is,  that  he  docs  not  de- 
tain in  manner  and  form  as  the  plaintiff  has  alleged.      This  does  not  apply  to 
the  finding,  therefore  that  point  need  not   now  be  decided;  because,  if  it  be    L   ^"^    I 
material, it  ought  to  be  traversed,  in  order  to  put  in  issue,  which  has  not  been 
done  in  ♦his  '^ase. 

^.  Krttlev.  BaoMSALL.  M  T.  1738.  K.  B  Willes,  118.  dUntiiTn 

Tn  detinue  the  plaintiff  declared  that  he  delivered  to  the  defendant  certain  tfhooldtft  te 
things,  specifying  them  to  be  kept,  and  to  be  deliirered  to  the  plaintiff  when  re- a  reqaeit 
quired;  that,  nevertheless,  the  defendant,  though  oflen  requested,  had  not  de- by  the  plain 

*  \nleceieni  to  ihig  rule  the dePenlint  migiir  have  been  hoMeii  'o  bail  in  detiime  withou*  1     ?" 
any  special  application  to  the  Court;  see  PetersdoHT's  B:ii!,  38.      And  it  was  sufficient  forj".    °^^ 
the  affidavit  'o  contain  a  general  staternen  that  the  defend  int  had  possessed  himself  ofdivers  o®"Ver,  «c. 
goods  and  chattels  of  the  pluiniiff  of  a  certain  specified  value,  which  he  had  refused  to  deli- 
ver to  the  plaintiff,  and  had  convertud  the  same  to  his  own  use:  see  Cowp.  5*29;  I  Wills.  835. 
But,  even  at  that  period,  an  nflid.ivit  stating,  that  **  the  defendant  bad  converted  and  dispos- 
ed of  divers  ;^oo<ls  of  the  plaintiffs  of  the  value  of  2501.,  which  he  refli.^cd  to  deliver,  though 
the  plaintiff  bad  demanded  the  same'  und  that  neither  the  defendant  npr  any  person  on  his 
behalf  had  offered  to  pay  the  plain! iff  the25^M  ,  or  the  value  of  the  goods;**  had  been  hoid- 
eo  iDsuflicieat,  as  it  did  not  disclose  in  positive  rorms  any  legal  cause  of  action  against   the 
defendant;  for  although  it  was  alleged  that  tlie  dofendnni  refused  to  deliver  up   ihc  property, 
it  did  not  appear  tint  tJie  "oods  over  were  in  his  p<v>:"s  ion:  »ee  7  T.  R.  550;  I  H.  Bl    81^. 

Since  the  introduction  of  the  rnlea  of  coart,  which  order  that  no  person  shall  be  holden 
to  bail  in  detinoe  witboot  ajodges  order,  the  affidavit  mast  fully  set  forth  and  detail  thecir- 
camstances  onder  which  the  defendant  obtained  possession  of  the  property,  its  partiealar 
kind  and  valoe,  and  manner  in  which  tbo  defendant  converted  and  applied  it  to  his  own 
iwrposes;  see  2  M.  &  S,  563. 

t  This  action  is  transitory:  see  Com.  Dig.  tit.  Action  (B);  unlem  against  josticos  of  the 
peace  and  others;  see  21  Jao-  1.  c.  12.  A  certain  degree  of  accaracy  and  precision  is  re- 
quired in  describing  the  chattel ;  see  Co  Lit.  286.  b. ;  though  it  is  not  necessary,  we  may 
remember,  to  stale  the  date  of  a  deed;  see  Bac.  Ab.  Detrnae  (B.)« 

X  in  cases  of  special  bailment  it  is  advisable  to  declare  at  least  in  one  conn!  on  the  batl- 
n^ioot;  see  I  N.  R.  140.  And.  as  debt  and  detinue  may  bejoined,  if  itbe  doobtful  wheth- 
er a  contract  b^  the  defendant  for  the  purchase  of  the  chattel  can  be  proved,  it  is  proper  to 
insert  a  cooo^  m  debt  for  goods  sold,  kc.  in  addition  to  that  in  detinue  for  the  chattel,  so 
that  the  plaiatrff  may  bo  able  to  recover  under  one  of  the  forms  of  action ;  see  Bro.  Abr. 
Joinder  of  Action,  97. 
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livered  the  same,  or  any  part  thereof,  to  the  platntifT,  but  refiised,  and  still  iV  th 
refuse,  to  deliver  the  same,  S^. '  There  was  am  ther  count  which  contatncd  no 
demand.     It  was  ubjeeted  that  a  demand  ought* to  have  been  alleged 

Pt  r  Cur.     Though  there  be  no  request  in  one  county  a  demand  in  the  f >ther 

Bat  the  mt  will  suffice;  for  if  one  of  the  counts  be  good,  both  will  hold  on  general  de« 

er«J  things  murrer. 

DMd  Mtbe  ^'  Pa»^'«y  v.  Hor  LY.  M.  T.  1773.  C.  P.  2  Blac.  853. 

dUtinoilv  ^"  detinue  for  two  books  of  entries  of  admissions  and  surrenders  in  a  copj- 
valaed  in  hold  manor,  two  other  books  belonging  to  the  said  manor,  and  divers  court^roUs 
the  declara  and  writings,  to  the  value  of  5^)01.  On  the  general  issue  pleaded,  a  verdict 
tioQ.  Yfij^g  found  for  the  plaintiff,  as  to  the  two  books  of  entries  and  admissions,  va- 

lue 100/.  each,  with  damages  20i.  and  costs  40s.,  and  as  to  the  residue,  for  the 
defendant.  It  was  afterwards  moved  in  arrest  of  judgment,  that  the  several 
things  sued  for  ought  tp  have  been  sepatately  valued  in  the  declaration.  But^ 
by  the  Court,  the  nature  of  this  action  requires  that  the  verdict  and  judgment 
be  such  that  a  specific  remedy  may  be  had  for  recovery  of  the  goods  detain- 
ed; or  a  satisfaction  in  value  for  each  several  parcel,  in  case  they  be  not  de- 
livered. This  is  as  well  done  by  severing  the  values  in  the  verdict,  as  in  the 
declaration,  which  is  of  no  use :  as  in  case  of  a  judgment  upon  verdict,  the  ju- 
ry must  assoHS  the  damages  according  to  their  evidence;  and  in  case  of  'udg- 
ment  by  default,  a  writ  of  inquiry  roust  be  awarded  for  the  same  purpose. 
See  Bro.  Ab.  Detinue,  (B.) 

(B)  Pleas. 
The  general  issue  in  detinue  is  non  detintty  which  denies  the  detention  of  the 
goods,  and  puts  in  issue  the  plaintiff  V  right,  or  former  possession  of  them,  and 
under  it  may  be  given  in  evidence  a  gifl  irom  the  plaintiff,  or  any  other 
fact,  to  prove  that  the  property  in  the  chattel  is  not  in  him;  see  Co.  Litt.  283; 
though  the  defendant  cannot  show  that  the  goods  were  pledged  to  him  and  re- 
main unredeemed,  but  must  plead  such  matter  specially ;  see  Bull.  N«  P.  51; 
Co.  Litt.  283.  But  it  is  no  plea  to  a  declaration,  averring  that  the  plaintiff" 
had  delivered  certain  goods  to  the  defendant  to  be  kept  safe;  that  after  the  de- 
livery one  J.  S.  stole  them  out  of  his  possession:  see  4  Co.  83.  b;  Cro.  £liz. 
815.  AlUer  if  it  were  a  special  bailment  to  keep  them  as  his  own;  see  Cro. 
.Eliz.  815, 

r  85  1  

^        ^  VL  REJ  ATIVE  TO  THE  EVIDENCE. 

The  defendant   may   avail    himself  of  any    material  variance  between  the 

facts  stated  in  the  declaration  and  those  substantiated  in  evidence;  therefore, 

in  detinue  for  the  recovery  of  a  bond  for  iOO/.  on  bailment,  if  the  defendant 

plead  that  he  did  not  receive  a  bond  for  that  specific   sum,  and   if  it  be  found 

^  that  he  received  one  for  a  larger  amount,  there  must  be   a  verdict  for  the  dc- 

^^  fendant;  because  the  bond    apparently,  and  on  the  face  of  it,  is  not  the  same 

^  as  the  plaintiff  sought  to  recover;  see  2  Rol.  Abr.  703, 

VII.  RELATIVE  TO  THE  VERDICT,  JUDGMENT,  AND  COSTS. 

Where  the  action  is  -brought  for  several  distinct  chattels,  the  jury  ought  to 
find  the  value  of  each  particular  thing;  see  10  Co  1 19;  2  Blac.  854;  but  a 
flock  of  sheep  is  entire;  see  10  ;^o.  119;  and  if  the  jury  neglect  to  ascertain 
the  value,  the  omission  cannot  be  supplied  by  writ  of  inquiry;  see  Salk.  206. 

The  form  of  the  judgment  is  in  the  alternative,  that  the  plaintiff  shall  either 
recover  the  thing  in  question,  or,  if  he  cannot  have  it  in  specie,  the  value 
thereof,  and  his  damages  for  the  unjust  detainer,  with  full  costs;  see  Cro. 
Eliz.  1 16;  Tidd's  Forms,  302. 

VIH:  RELATIVE  TO  THE  EXECUTION. 

Upon  a  judgment  in  detinue  the  execution  is  for  the  goodS;  or  their  value, 
with  damages  and  costs;  see  Tidd.  1008.  7th  edit. 

S^tlSStatlft.     See  tits.  Executor  and  nddminiBtrator, 
9^WtitiOXi-    See  tits.  Inswrancc;  Witness. 
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DEVISS.  ei 

Where  a  widow  is  suspected  of  (eignini?  herself  pregnant,  with  a  view  to 
prod  lite  a  supposititious  child;  the  presumptive  heir  may  have  a  ^vrit  de  venire 
tnspiciendn  to  examine  whether  she  he  pregnant  or  not;  and  if  she  be  pregnant, 
to  keep  her  under  a  proper  restraint  till  she  be  delivered;  see  1  Inst.  8.  b.  n. 

W^WBZ-     See    Cttrlesy;  Extcuior  and  MrmntHraior ;    Orantn;    Legacy;    L^'^.J 

T  U8t8, 

I.  RELATIVE  TO  THE  ORIGIN  AND  GENERAL  NATURE 
OF  DEVISES;  AND  HEREIN  OF  THE  STATUTE  OF 
WILLS,  p.  95. 

II.  RELAHVE  TO  THE  DIFFERENCE  BETWEEN  A  DEVISE 

AVD  A  TESTAMENT,  p  96. 

III.  RELATIVE  TO  THE  GENERAL  REQUISITES  OFDEVISES. 

^A)  Parties  to  the  ubvise. 

Ist.  Am  to  who  may  be  devi$ors  and  deviaees.. 
1.  Aliens,  p.  97.     2.  Bastards,  p.  98.     3.  Corporation,  p.  98.     4.  Duress, 
persona  under,  p.  98.     5,  Femes  covert « 

{a)  When  thej  may  be  devisors,  p.  98.     (6)  When  thej  may  be  devisees, 
p  9d. 
6.  Idiots  and  innafics,  p.  100.     7.  Infant». 

(as  When  they  may  devise,  p.  101.  (6   When  they  may  be  devisees,  p.  101.     . 
8.  Jotnt-tenants,  p.   102.      9.  King  and  Queen  Consort,  p.  103.     10.   Pa- 
pists, p.  lO^     II.  Persons  uncertain,  p.  109.     1^.  Traitors  and  felons,  p.  105. 
2d.  As  to  the  effect  of^a  subBeqncnt  rttnoval  of  a  disabilifyyp.  104. 
(B)  Seisin  op  testator,  p.  104. 

(G)  That  thbrb  be  a  fit  strsjEcr  for  the  drvisb  to  operate  on. 
1st.  Advowsons,  p.  106.  !2d.  Annuities,  p.  108.  9d.  Chattels  real,  p.  108. 
4th.  Commons,  p.  108.  5th  Contingent  estates  and  interests,  p.  108. 
6th.  Corodies,  p.  110.  7th.  Copyholds,  p.  110.  8th.  Dififnity,  titles  of,  p. 
no.  9th.  Entry,  rights  of,  p.  110.  10  h.  Kquitie  of  redemption,  p.  112 
nth.  Fee-simple,  estates  in,  p.  I  IS,  12th.  Franvhises,  p.1 1^2.  13th.  I  ivf>B,  es- ,  g-  . 
tates  for,  p.  112.    14th.  Manors,p  1 1  2.    15th.  Mortgages,  p.  1 1  ft.    16th.  Offices,  ^  • 

p.  1 12.    nth.  Poseibilities,  p.  1 13.  18th.  Powers,  p.  1 13    KHh.  Rents,  p.  1 13. 
iOlh.  Tithes,  p.  113.     2 ist    Trust  estates, ,p   113.     22d.   Ways,  p.  1 13. 

(D)  That  the  directions  polxtbo  out   bt  the  statute  of  erauds  be 
attended  to. 
1st.  In  what  cases  requisite,  p.  113.     2d.  What  these  dirertinns  are. 
I.  That  the  devise  be  in  writing,  p.  114.     2.  That  it  be  .s.gned,  p.    115. 
3.  That  it  be  attested. 

(a)  What  is  sufficient. 
1.  In  general,  p.  117.     2.  When  thcro  are  separate  instruments,  p.  122. 

(b)  At  what  time  attestations  should  take  place,  p.  123.     (c.  As  to  who  may 
be  witnesses  d    123 
IV.  REIATIVE  TO  THE  COVSTFTTCTION  OF  THE  FORMAL 

PARTS  OF  A  DEVISE,  A\D  Oi    WHAi  THEY   liN    GEN- 
ERAL CONSIST. 
(A   General  ritlrs  of  construction. 

Iflt.  Invention  of  testator. 

(o  In  general,  p.  126.  (b)  As  to  whrre  two  opposite  intentions  are  expres- 
sed in  a  will,  p.  128.  (c)  As  to  where  a  particular  and  general  intention  are 
both  expressed,  p.  129. 

2d.  In  relation  to  heir  at  law,  p.  130.  3d.  With  reference  to  modes  of  ex- 
pression. 

1.  That  words  are  to  be  taken  in  their  ordinnry  sense,  p.  136.  2.  That  all 
the  words  are  to  be  taken  together,  p.  137.  3.  As  to  where  expressions  admit 
of  two  interpretations,  p.  138.  4.  That  words  are  to  be  taken  in  their  gram- 
matical sense,  p.  138.     5.  As  to  technical  expressions. 

(o;  In  general,  p.  1.39.  (6)  As  'o  where  a  term  is  used  to  which  the  law  has 
annexed  one  idea,  and  common  opinion  another,  p.   140,     (c)  Where  a  ternsi 
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I    88  1    has  obtained  a  definite  technica^'mea'^ing,  p.  141. 

6.  As  to  where  there  mav  exist  two  constructions,  p.  14S.  7.  As  to  trans- 
posing words,  p.  144.  8.  As  to  supplying  words,  p.  147.  9.  Ah  to  changing 
words,  p.  l5l.  10  As  to  rejecting  words,  p.  151.  11.  As  to  where  the  same 
words  occur  twice,  p.  152. 

4tb.  As  to  the  different  clauses  being  explanatory,  p.  152.  5th.  Asio  false 
additions  or  ivisiakes,  p  154.  6th.  As  to  when  inconvenience  or  absurdity 
wpuld  accrue  from  the  construction  of  a  devise,  p.  156.  7th.  As  to  the  ad- 
mission of  parol  evidence,  p.  156.  8th.  As  to  how  far  the  construction  oi  a 
devise  may  be  varied  by  subsequent  events,  p.  159. 
(B)  In  particular. 

1st.  With  reference  to  the  creation  of  a  devise,  p.  ^59.  2d.  With  reference 
to  the  description  of  the  devisees. 

1.  In  general,  p.  162.     2.  As  to  particular  expressions. 

(a)  Children. 

(ai)  What  class  of  objects  the  term  comprehends. 

(a  2)  In  general,  p.  162.  (6  2)  Where  there  is  a  specified  number,  p.  163. 
(c  2)  As  to  the  limitations  over,  p   16.'3. 

(6)  Descendants,  p.  164.     (c)  Heir,  p.  165.     (d)  Issue,  p.  166.     (e)  K'ln- . 
drcd',  p.  166.     (/)  Next  of  kin,  p.  167.     (^)  Next  of  testator's  name,  p.  167.  < 
(h)  Posterity,  p.    167.     (•)  Relations,  p.  167.     (k)   Sons,  p.  168.     {I)  Stocky 
family,  or  house,  p.  168.  , 

3.  As  to  where  a  devisee  is  rightly  described,  but  misnamed,  p.  168.  4« 
As  to  where  a  person  is  properly  named,  but  misdescribed,  p.  169. 

3d.  With  reference  to  the  property  conveyed. 

1.  As  to  what  expressions  will  carry  the  realty  ^ 

(a)  General  rule,  p.  170.     (b)  Particular  expressions,  p^  171. 
r   89  J        4th.  With  reference  to  the  quantity  of  property  acquired.  '' 

1.  In  general. 

(a)  Introductory  expressions,  p.  179*  (6)  When  restrained  by  subsequent 
words,  p.  180. 

2.  As  to  a  general  devise. 

(a)  When  confined  to  freehold  lands,  p.  181.  (h)  Operation  of  as  to  rever- 
sions, p.  184.  'C'  Operation  of  as  to  copyholds,  p.  187.  (d)  Operation  of  as 
to  mortgages  and  trust  estates,  p.  187.  (e)  Operation  of,  in  regard  to  lapsed 
or  void  devises,  p.  188.  (/)  Operation  of,  in  regard  to  undisposed  interests, 
p,  189.     {g  Operation  of,  on  a  power  of  appointment,  p.  190. 

3.  As  to  whether  property  acquired  since  making  the  will  passes. 
(a)  In  general,  p.  190.     (6)  In  the  fase  of  republication. 

(a  I)  General  rule,  p.  190.  (h  \)  Where  the  opject  of  republication  is  ap- 
parent on  the  face  of  the  instrument,  p.  191. 

4.  As  to  the  effect  of  particular  forms  of  expression. 

(a)  In  general. 

(a  1)  All  my  lands,  p  191.  (6  1)  All  my  mortgages,  p.  191.  (c  1)  All  my 
lands  out  of  settlement,  p.  192.  (d  1)  Appurtenances,  p.  192.  {e  1)  Copy- 
holds to  which  I  became  entitled,  on  the  death  of  my  father,  p.  192.  (/I) 
Estates,  for  thc»  purchase  whereof  I  have  contracted,  p  193.  {g  1  Farms, 
p.  193.  {h  1)  Groundrents,  p  193.  [I  I)  H  mse,  p.  194.  (m  i)  Ladds^  p. 
195.  (n  1)  Lands,  tenements,  and  hereditaments,  p.  195.  (o  1)  Messuages, 
p.  195.  (p  1)  My  part,  p.  196.  (9  1)  Premises,  p.  196.  (r  1)  Share,  or 
portion,  p.  197.     (.9  1)  Stock  upon  farm,  197. 

(b)  Reference  to  tenure,  or  occupancy. 

(a  I)  Now  in  the  tenure  of,  p.  198.     (6  1)  Now  in  the  occupation  of,  p.  199. 
L  ^^    I        (c)  Reference  to  locality,  or  other  words  of  description,  p.  200. 

5.  As  to  customary  freeholds,  p.  ^^^06 . 

5th.  With  reference  to  the  quality  of  the  estate  conveyed. 
1.   Fee-simple. 

(a)  General  rule,  p.  207.  (6^  Effect  of  appointment  of  trustees  of  inherit 
lance,  p.  213.     (c)  Effect  of  particular  expressions. 
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(d  1)  AU  my  freehold  and  lease1)old  estates,  p.  ^14.  (b  1)  All  ray  real  pro- 
J)ertv,  p.  21  4.  (c  1  All  the  rest  and  residue  of  my  estate,  p.  2 15.  d  1)  Es- 
tate", p  2^5.  (c  1)  hereditaments,  p.  "22-i.  (/  1)  Inheritance,  p.  222.  {pr\) 
Interest,  p.  222.  (A  I)  Part,  p.  222.  (t  1)  Property,  p.  222.  fk  1)  Quit 
Rents,  p.  223.  (I  1)  Real  Elects,  p.  223.  (m  1)  Remainder,  p.  223.  (n  I) 
Residue,  p.  224.  (o  n  Right,  title,  and  interest,  p.  224.  p  1 )  Share,  p.  2 .'4. 
{q  n  To  be  freely  possessed  and  enjoyed,  p.  224.  (r  1)  AYhatever  else  I  haye 
not  disposed  of,  p.  226. 

(d)  When  implied. 

(a  1)  General  obversations,  p.  226.     (6  1)  From  a  charge  being  imposed. 

(a  2)  On  the  devisee,  or  on  the  devisee  in  respect  of  the  land. 

(a  3)  Of  a  gross  sum. 

(a  4>  In  general,  p.  231.  (6  4)  For  payment  of  debts  and  legaci^sT^  p.  239. 
(c  4)  After  payment  of  debts,  p,  234. 

(h  3)  Of  a  >  annual  sum,  p.  235. 

(62)  On  the  devisee  in  respect  of  the  annual  profits,  p.  237. 

(o  1)  From  a  limitation  over,  or  a  dy^ing  under  a  certain  age,  p.  237.     (d  \)    [  91  ] 
From  a  devise  to  trustees  for  purposes  requiring  a  fee,  p.  238.     (e  1)  From 
the  devise  of  a  smaller  estate  to  the  heir  at  law,  p^  243.     ( /*  1 )  From  a  devise 
to  several,  to  be  equally  divided,  p  243.     'g  1)  From  analogy. 

(a  2)  A  where  a  joint  devisee  takes  a  fee,  p.  243.  (6  2)  As  where  an  ab- 
solute interest  is  previously  given  in  a  chattel  interest,  p.  244. 

{k  n  Effect  of  an  aletrnative  devise  in  fee,  p.  244.  {k  I)  Effect  of  an  in- 
definite devise  limited  in  defeasance  of  a  fee,  p.  245. 

{e)  As  to  whether  cross  executory  limitations  can  be  implied  among  devisees 
in  fee,  p  245. 

2.  Estate  tail. 

(a)  General  rule  as  to  the  creation  of,  p.  245.  (6)  As  to  construing  particu- 
lar words  as  words  of  limitation  or  of  purchase. 

(a  I)  Rule  in  Shelley's  case,  p.  250.     (6  1)  Particular  expressions. 

(a  2)  Heirs  of  the  body. 

(a  3^  General  rule,  and  herein  of  the  effect  of  words  of  explanation,  p.  257.' 
(6  3)  Effect  of  superadded  words  of  limitation,  p  258.  (c  3)  Effect  of  words 
of  modification ,  p.  259. 

{b  2)  Children,  p.  264.     (c  2)  Childrrn  and  postority,^p.  266.     {d  2)  Issue. 

(o3  Greneral  rule,  p.  266.  (6  3)  Exemplifications  of  the  rule,  p.  267. 
(c  3'  E  -ect  of  words  of  limitation,  p.  274.  (o  3^  Effect  of  words  of  modifica- 
tion inconsistent  with  an  estate  tail,  p  275  (e  3)  Effect  of  words  of  addition 
or  explanation,  p.  280.     (e  2)  Son,  p.  281.  [  ^^  J 

(c>  In  what  cases  implied,  p.  282.  {d)  As  to  transposing  the  limitations  of 
two  devises,  p.  286.  (e)  As  to  construing  a  limitation  with  reference  to  others 
ojusdem  generis,  p.  286.  (/^  As  to  connecting  a  will  with  another  instrument, 
so  as  to  give  the  first  taker  an  estate  tail,  p.  286.  {s^^  As  to  construing  a  cod- 
icil as  distinct  from  a  devise,  so  as  to  give  an  estate  tail,  p.  287.  (ft)  As  to 
what  expressions  raise  cross  remainders  among  devisees  in  tail,  p.  287. 

3.  Estate  for  life. 

(a)  Where  there  are  no  words  of  limitation,  p.  291.  (6)  Where  words  of 
limitation  are  added,  p,  292.  (c)  Where  an  express  estate  for  l.fe  is  given, 
293. 

4.  Terms  for  years,  p.  294.     5   Estates  Executory,  contingent,  or  vested, 
(a)  As  to  estates  vested,  or  contingent. 

(a  T)  General  rule,  p.  294.  {h  I )  In  default  of  objects  of  preceding  limita- 
tions, p.  298.  (c  \)  Where  a  particular  estate  intervenes,  p.  300,  {d  I)  Ef- 
fect of  the  contingency  not  accruing  on  subsequent  limitations,  p.  301. 

{b)  As  to  executory  devises. 

1.  General  rules  connected  with,  p.  302.     2.  In  what  cases  allowed, 

(a)  With  reference  to  the  properly  conveyed. 

(a  I  ^  Estates  of  inheritance,  p.  305.     (b  1)  Estates  not  of  inheritance,  p.  306. 

\b)  With  reference  to  the  period  within  which  the  limitation  is  permitted. 
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(a  t)  As  to  th6  eataies  of  inherit aace,  p.  306.     (6  1)  Estafeffjiot  of  inherit- 
[  9^.  ]   aoce,  p.  314. 

3,  Distinction  between,  and  contingent  remainders,  p.  316.  4.  As  to  liiD»i> 
tations  over,  after  an  executory  device  of  the  whole  interestj  p.  316.  6.  As 
to  cross-remainders  connected  with^  p.  317. 

7.  Estates  conditional. 

(a)  General  nature  of,  and  whether  precedent  or  subsequent,  p.  317.  (&) 
As  to  particular  conditions. 

a  1)  In  restraint  of  residence,  p.  319.  (6  1)  To  assume  a  certain  name,  p. 
320.  (c  1)  In  restraint  ef  ahcnation,  p.  321.  (c2  1}  In  restraint  of  marriage^ 
^p.  323.     («  1)  To  receive  no  wages,  p.  327. 

(c)  As  to  the  performance  of  conditions,  p.  328. 

8.  Eestates  joint  or  in  common,  p.  328. 

6th,  Limitations  to  survivors,  p.  331 .  7th.  As  to  what  words  will  make  the 
property  devised  liable  to  debts  and  legacies. 

1.  Considered  as  to  the  mode  of  direction. 

(a)  With  reference  to  the  fund . 

(a  1)  Where  no  fund  is  specified,  p.  335.  (5  1)  Where  a  fund  is  specified^ 
p.  335. 

(6)  With  reference  to  the  parties  to  whom  the  direction  is  made* 

(a  1 )  Where  to  executors  geoerally,  p.  336.     {b  I)  Where  to  executors  be- 
ing devisees,  p.  336. 
V.  RELATIVE  TO  REGISTERING  DEVISES,  p.  33X 

VI.  RELATIVE  TO  THE  EF FICT  OF  A  DEVISE. 
(A^  In  barring  dower,  p.  337« 

(Bj A  JOINTURK,  p.  339. 

(^C)   AN  ESCHEAT,  p.  339. 

(D)  In  severiho  joint  tenancies,  p.  339. 

(E)  Its  effect  on  contingent  uses,  p.  340. 

(F)  On  the  rights  of  creditors,  p.  340. 

(G)  As  connected  with  the  doctrine  of  merger,  p.  340. 

VII.  RELATIVE  TO  THE  REMEDIES  AT  LAW  CONNECTED^ 
WITH  DEVISES. 

(A)  Form  op  action. 
1st.  Where  devisee  is  plaintiff,  341.    2iid.   Where  devisee  is  defendanf, 

p.  34i. 

(B)  Ple.\ding8,  p.  342, 

(C)  Evidence. 
Ist.  On  plaintiff's  part. 

1 .  By  devisee  of  freehold. 
(a)  Seisin  of  testator,  p.  34!2.     {h)  Execution  of  the  will,  p.  S42.     (c)  DeaA 

of  the  testator,  p.  345. 

2.  By  devisee  of  leasehold  property, 
(o)  Execution  of  lease,  p.  345.     (6)  Prohate  of  will,  p«  345.     (c)  Assent  of 

executor  to  the  hequest,  p.  346. 

3.  By  devise  of  copyhold. 

(a)  Admittance  of  testator,  p.  346.  (h)  Execution  of  will,  and  in  some  ca- 
ses surrender,  p.  34B.     (c)  Admittance  of  devisee,  p.  346. 

VIII.  RELATIVE  TO  THE  REVOCATION  OF  DEVISESw 
(A)  Express  revocations. 

1st.  By  means  of  a  subseqtient  will. 

1.  In  what  cases  it  in  general  produces  such  effect,  p.  346.  2.  Where  the 
the  second  will  is  not  complete,  per  «e,  p.  318.  3.  Where  two  wills  are  incon* 
sistent,  p.  348 

2d.  By  means  of  a  codicil,  p.  349.  3d.  By  means  of  a  witten  declaration,  \k 
349.     4th.  By  cancellation,  or  obliteration. 

1.  What  amounts  to,  p.  349.  2.  As  to  a  partial  obliteration,  p.  351.  S. 
Where  there  are  duplicates,  p.  352.  4.  Admissibility  of  parol  evidence  to  ex- 
plain an  apparent  act  of  revocation,  p.  35';?. 
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(B)   ImPLIBD  REVOCATIONS. 

l8t.  General  rule,  p.  352.  2d.  Marrit|[e,  or  tKe  birth  of  a  child,  p.  35S. 
Sd.  Subsequent  convey ance  or  phange  of  estate,  f   95  1 

{a)  General  doctrine,  p.  357.  (6)  What  convsyaoce  or  change  has  that  ef- 
fect, p.  357. 

(C)  Partial  revocations,  p.  363. 
IX.  RELATIVE  TO  THE  REPUBLICATIOiV  OF  DEVISESJ 

(A)  Modes  of. 

fat.  By  re-execution  of  a  will,  p.  364.  Sndly.  By  codicil,  p.  365.  Sdly. 
By  cancelling  a  revocation,  p.  366.  4thly.  By  surrender  to  the  use  of  a- will, 
p.  367.  5thty.  In  consequence  of  a  conditional  revocation  not  taking  effect, 
p.  369. 

(B)  Effect  OP  republic atiov, -p.  368. 

X.  RELATIVE  TO  THE  A    OIDANCE  OF  A  DEVISE. 

(A)    Ab  INITIO. 

Ist.  In  consequence  of. the  parties'  incapacity. 

L  As  to  the  testator,  p.  369.     2.  As  to  the  devisee,  p.  369. 

Mly.  In  consequence  of  the  nature  of  the  property,  p.  369.  3dly  In  con- 
sequence of  the  limitations  in  the  will  being  too  remote  as  to  vesting,  p,  369. 
4lh]y.  In  eoosequence  of  the  uncertain  mode  in  which  the  property  is  convey- 
ed, p.  370 

(B)  Bt  matter  ex  post  facto. 

l«t.  In  consequence  of  devisee's  death,  p.  375.     Sdly.  By  waiver,  p'  376. 

I.  RELATIVE  TO  THE  ORIGIN  AND  GENERAL  NATURE  OF 
DEVISES;  AND  HEREIN  OF  THE  STATUTE  OF  WILLS.* 

*  The  power  of  devising  iands  existed  in  'he  time  of  the  Sixonn;  Spel.  Tr.  Feud.  22; 
Wriglit*e  Ten.  17^  9  Inet.  7;  but,  upon  the  estnbHshinent  of  the  Normnos  it  was  taken  a- 
way,  as  inconmstent  with  the  principles  of  the  feudal  Inw;  and  although  many  of  the  res- 
traints on  alienation  by  devise  were  removed  before  Glanville  wrote,  yet  the  power  of  devis- 
•ing  lands  was  not  allowed  for  a  long  time  after;  the  cause  of  which  has  been  imputed  partly 
to  an  apprehension  that  the  infirmity  and  consequent  imposition  to  which  a  testator  was  ex- 
cised, rendered  aneh  deTise  suspicious,  and  partly  to  this  species  of  conveyance  not  being 
attended  with  that  notoriety  and  public  dmignation  of  the  successor,  which,  in  descents,  is 
apparent  to  the  neighbourhood,  and  which  the  simplicity  of  the  common  law  always  required 
in  every  transfer  and  new  acquisition  of  propertv.  but  which  did  not  exist  in  the  case  of  a 
^▼ise;  I  &ol.  Abr.  608;  1  Bl.  Com.  374,  875;  Wright,  Ton.  173  But  whatever  inconven- 
iences might  be  incident  to  this  mode  of  alienation,  to  take  effect  after  tho  death  of  the  own- 
«r,  it  was  soon  found  that  there  was  no  other  way  of  reiiderins  real  property  subservient  to 
die  easnaities  that  arise  in  family  affairs;  for  in  direct  successions,  ab  int.:.>tato,  pf  real  es- 
tataa,  the  succession  was  governed  by  the  political  conseqaenced  of  a  positive  system,  which 
«oi»titur«d  the  eldest  son  only  heir. 

Daring  the  anpension  of  this  power,  therefore,  which  continued  from  the  rcign  of  Henry 
Ike  Second  to  the  latter  end  of  that  of  Henry  the  Eighth,  the  necessity  of  familv  arrange-. 
mmm  nade  the  people  ready  to  receive  with  avidity  any  contrivance  to  reinstate  tfiem  in  the 
fMMsessionof  the  valuable  priri lege  of  devising;  Gilb-  Oev.  9;  Hale's  Hist.  C.  L.  232;  and 
the  ingenaity  of  the  ecclesiastical  soon  ftirniebed  them  with  a  means  by  which  they  might  sub- 
«t«otiiiUyY  though  not  directly,  enjoy  this  privilege,  under  colour  of  a  declaration  of  uses.  But 
th€i  practice  of  devising  the  use  of  lands  carried  the  power  of  disposing  of  real  property  much 
furtaer  than  was  oonsistent  with  the  nature  of  tenures;  it  tended  to  deprive  ttie  lord  of  his 
wardship,  profite  of  marriages,  and  reliefs,  and  the  King  of  his  primer  seitiin,  livery,  and  fines 
for  alienation.  This,  together  with  many  other  inconvenience:*  that  flowed  from  the  doctrine 
«f  usee,  was  removed  by  the  statute  27  H.  8.  which,  by  trnn<)ferring  the  possession  or  legal 
•state  to  the  use,  necessarily  and  compulsively  eonsoUdated  them,  and  so  had  the  effect  of 
wholly  destroying  all  distinction  between  them,  till  tho  means  to  evade  this  statute,  and  by 
▼ery  strained  construction,  to  make  its  operation  dependant  on  the  intention  of  parties,  was 
invented.  The  consequence  was,  that  lands  once  more  became  alienable,  unless  by  con- 
reyance,  to  take  effect  in  the  life-timeof  the  proprie  or;  Harg,  Notes  to  Co.  Lit.  lU.f  How- 
ever, the  bent  of  the  times  inclined  strongly  in  favour  of  alienation,  and  ihe  necessity  ofthero 
iMiag  some  mode  by  which  men  might  render  their  property  subservient  to  family  purposes 
was  so  obvious,  that  the  legislature  found  it  necessary;  wiiliin  a  vory  few  years,  to  interfere 

t  The  eCntntes  of  wills  being  in  the  affirmative,  were  held  not  to  take  away  thA  custom  of 
dsvistng;  and  formerly  it  was  of  importance,  in  many  caves,  to  resort  to  the  custom  of  de- 
hieing,  as  bein|  most  beneficial  for  the  devisee.  Bat  now  the  two  powers  being  assimila- 
Cad,  and  made  for  the  meat  part  eommensarate,  it  can  seldom  happen  that  it  should  be 
to  call  in  aid  the  power  by  cnatom,  though  it  is  possible^  as  when  the  enstom 
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C  97  1   IIJ.  RELATIVETOTHK  GENERAL  REQUISITES  OF  DEVISES. 

(A    Parties  to  thf.  devise.. 
1st.  tSts  to  wlw  may  be  dcvxsws  and  dtvisees, 

1.  ^lUm^ 

in  the  regulation  ofthis  species  of  conveyance:  and  the  Crown  was  easily  prevailed  on  to  give 
its  assent,  by  a  statute  niHde  for  that  purpose  to  the  establishment  of  dovifies;  especially  as 
it  was  done  in  n  manner  <bat  could  be  but  of  small  detrin^ent  to  the  miiiarv  tenures,  wliich 
were  then  upon  their  decline  in  this  country.     For  this  purpose  an  act  was  passed,  ?S  H.  3. 
entitled,  "  The  Act  of  Wills,  Wards,  and  primer  Seisins,"  reciting  that  persons  of  landed 
property  could  not  conveniently  maintain  hospitality,  nor  provide  for  tbeir  families,  the  edu- 
cation of  their  children,  or  payment  of  their  debts,  out  of  tnoir  goods  and  moveables;  it  there- 
fore enacts,  that  all  and  every  person  and  persons,  having  manors,  lands,  tenements,  or  here- 
ditaments, may  give  and  dispose  of  them,  as  well  by  last  will  and  testament  in  writing,  as 
by  any  act  executed  in  their  life-time,  in  the  following  manner:  if  they  held  in  socage,  fhcy 
might  devise  the  whole;  and  if  they  held  of  the  King,  or  of  any  other  person  by  knight  i»er- 
vice,  they  might  devise  two  parts,  or  as  much  as  should  amount  to  the  yearly  valoe  of  two 
parts  in  three,  in  certainty,  and  bv  special  divisio»is,  so  as  it  might  be  known.     By  the  34  <& 
35  H.  8.  c.  6.  intituled,  **The  Uiil  concerning  the  Explnnafion  of  Wills,"  reciting  thai  sev- 
eral doubts,  questions,  and  ambiguities,  had  arisen  upon  the  stat.  32  H.  8;  it  was  enactccf, 
sec.  3,  that  the  words,  estate  of  inheritnnce,  used  in  that  statute  should  mean  only  nn  estate 
•in  fee-simple.     And  it  was  further  enacted  by  sec.  4,  "  That  all  and  singular  pereon  and  per- 
sons having  a  solo  estate  or  interest  in  fec-simp)e,  or  seised  in  Tee-simple,  in  co- parcenary, 
or  in  common  in  (ce-simple,  of  and  in  any  manors,  Iand^',  tenements,  rents,  or  other  here- 
ditaments, in  possession,  reversion,  or  remainder,  or  of  rents  or  services  incident  to  any  re- 
vision or  remainder,  shall  have  full  and  free  liberty,  power,  and  authority  to  give,  rfisposc^ 
will,  or  devise  to  any  person  or  pcrsonjs  (ctccpt  bodies  politic  and  corporate,)  by  his  last  will 
and  testament  in  writing  as  much  as  in  him  of  right  is  or  shall  be,  all  his  said  manors,  lands, 
tenements,  rents,  nnd  hereditaments,  or  any  of  them,  or  any  rents,  commons,  or  other  profits 
or  commodities  out  of,  or  to  be  perceived  of  the  same,  or  out  of  any  parcel  thereof,  at  hia 
own  free  will  and  pleasure.*'     Under  the  authority  of  the  above  statutes,  no  more  than  two- 
thirds  of  land  hold  by  knight  service,  either  of  the  King  or  of  a  subject,  could  be  deviled; 
but.  in  consequence  of  the  abolition  of  military  tenures,  and  the  conversion  of  knight  service 
nnd  all  the  other  old  modes  of  holding  lands  into  common  socage,  the  operation  of  these  statn 
utes  was  extended  to  nil  freehold  estates  in  fee-simple. 

The  legislature  also  found  it  nece^^sary,  for  reasons,  which  will  be  stated  in  a  future  part 
ofthis  work,  to  add  further  regulations  to  this  mode  of  conveyance,  which  wero  efi'ecied  by 
the  statute  of  frauds  and  perjuries,  passed  in  the  29th  yeur  of  the  reign  of  Chiirles  JI.;  Com» 
Dig.  Devise;  Bac.  Ah.  Will*  and  Testaments;  Vin.  Ab.  Devise;  Crui>e.  Dig.  Devise;  Pres- 
ton on  Estates,  tit.  Wills;  2  Hi    Com.  :^75;   Powell  ^n  Devises,  chap.  1 

*  The  idea  of  a  devise  of  land  was  eridently  taken  from  the  testament  of  the  Boman 
law,  which  was  at  all  times  HlloMed  in  England  with  respect  to  personal  property,  hot 
the  power  of  devising  lauds  being  given  by  positive  statutes  is  only  co>exteiisive  with  the 
words  of  those  statotes.  A  devise  is  therefore  founded  on  diiTerent  principles,  and  govern- 
ed by  diflferent  roles,  from  a  testament  which,  in  ihe  English  law,  is  only  an  instrcnient  to 
transmit  personal  property;  tor  a  devise  is  considered  not  so  Uiuch  in  the  natoie  of  a  tes- 
tament as  of  a  conveyance  delivering  the  uses  to  whirh  the  land  t«hall  be  subject  after  th» 
death  of  the  devisor.  The  word  testament  was,  in  the  Roman  law,  applied  only  to  dis- 
poaitions  which  contained  the  institution  or  appointment  of  an  heir  who  was  to  take  all  the 
property  of  the  estates.  All  other  dispositions,  in  which  there  was  no  heir  named,  were 
trailed  codicils,  or  donations  in  contemplation  of  death.  But  the  English  law  does  not  ad> 
mit  of  such  distinctions;  for,  a  devise  does  not  necesscirily  imply  the  appointment  of  a  ge- 
neral heir,  or  a  disposition  of  all  the  testator's  lands,  but  only  those  which  are  particiilarly 
mentioned;  and  the  rcsidae  descends  to  the  heir,  as-if  no  such  partial  devise  has  been  made^ 
6  Cra.  Dig.  p.  6. 

*  It  has  been  seen  (ante,  vol.  i.  p.  465.  n.)  that  the  disubility  of  an  alien  to  hold  free- 
holds for  his  own  benefit  is  not  to  b  considered  as  a  penalty  or  forfeiture,  but  it  arises  mere- 
ly from  the  policy  of  the  Inw.  In  the  case,  therefore,  of  Knight  v.  Deplessis,  2  Ves.  sen. 
^60.  where  this  objection  wss  urged  to  the  validity  of  a  devise,  though  the  point  did  sot 
then  cnll  for  decision.  Lord  Hardwicke  said,  that  he  could  not  cite  a  case  that  such  a  will 
would  be  good,  but  he  did  not  remember  any  doubt  or  distinction  made  between  a  part 
conveyance  or  devise  to  an  alien;  for  an  alien  might  take.     The  only  consideration,  there- 

PTiables  an  inf.mt  of  fourteen,  or  txfetne  covert,  to  devise  lands;  I  lost,  111.  b.  n.  4;  5 
Hep.  35.  a. 

The  power  of  devising  continued,  however,  as  to  socage  lands  situated  in  cities  and  bo« 
jronghs,  and  also  as  to  all  lands  in  Kent,  held  by  the  custom  of  gavel-kind;  Rob.  Gav.  234^ 
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2.  Bastards*  L   98  ] 

3.    Corporaiiona.^ 

4.  Diireftsny  perstms  ti«der.  J 

5.  jPVmM  Covert. 

(a)  When  ftmea  covert  may  deviae.^ 

fere,  wdnld  be  for  whoj'e  benefit,  aid  ir  lie  might  take  for  the  benefit  of  the  crown.     There 

Was  no  rale  of  law,  or  apon  the  stutate  of  wills,  in  the  way,  why  he  might  not  take  by  de- 

riee.     This  opinion  of  Lord  Hardwicke  w  countenanced  by  the  opinion   of  the  conrt  in 

Godfrey  ▼.  Dixon;  Godh.  275;  Nny.  187;  that  on  a  cevenant  to  stand  seised,  an  ase  will 

arise  to  an  alien ;  for  it  follows  that  before  the  statotes  of  osea  and  wilts,  a  declaration  of 

the  use  to  an  alien  by   will  woatd  have  been  good;  and  then  it  is  clear  that  a  devise  aHer 

the  stafates  of  wiUo  to  any  person  who  was  capable  of  taking  before  by  a  will  disposing  of 

an  Dse,  is  valid.     Then  the  qoestion  is,  to  whoso  use,  or  for  whose  benefit  he  shall  take; 

with  regard  to  which  the  role  is,  that  the  lands  belong  to  the  King,  but  do  pot  ve^t  in  him 

danns  the  life  of  the  alien  oniil  office  found;  and,  therefore,  a  recovery  by  an  alien   tenaat 

in  tail,  will  bar  the  remainders,  he  being  tenant  of  the  land;  but  if  he  die  before  office,  the 

law  casts  the  freehold  and  inheritance  upon  the  King  for  want  of  heirs,  an  alien  having 

none;  Goaldsb.  102;  4  Leon.  84;  9  Co.  141 ;  and  Powell  on  Devise,  Ch,  7. 

*  ITtevitimate  children  born  at  the  time  of  making  the  will  may  be  objects  of  a  devise  by 
any  description  they  have  acquired  bv  reputation.  In  the  case  of  a  devise,  therefore,  to 
the  natural  children  of  a  man  or  woman,  or  both,  it  is  simply  necessary  to  prove,  that  the 
objects  in  question  had,  at  the  time  of  making  the  will,  acquired  the  reputation  of  being 
snch  children.  It  is  not  the  fact,  which  the  law  will  not  inquire  into,  but  the  reputation 
of  the  fact  that  eatiiles  them.  The  only  questions,  theref)re,  that  can  now  be  raised  on 
snch  devises  are,  whether,  upon  the  construction  of  the  will,  ic  is  clear  that  illegitimate 
children  were  the  intended  objects  of  the  testator's  bounty;  for,  let  it  be  remembend  that 
though  illegitimate  cbi  dren  in  ene  may  take  under  any  description  adequately  describing 
them,  yet  it  has  lopg  been  an  established  rule,  that  a  devise  to  children*  tons ,  daughters, 
or  igMue,  imports  prima  facie  legitimate  children,  or  issue,  excluding  those  who  are  ille- 
gitimate, agreeably  to  the  rule,  qui  ex  damnato  coitunaseuntur  inter  liberos  non  cont" 
putentur;  nor  will  circumstances,  or  expressions  affording  mere  conjecture  of  intention, 
he  a  ground  for  their  admission;  3  Anstr.  684;  6  Ves,  530;  1  Ves.  &  Bea.  .484;  Powell 
on  Devises,  by  Jarman.  p.  842. 

t  Bodies  politic  and  corporate  are  expressly  disabled  by  the  statute  34  and  85  Hen.  8. 
c  5.  fl.  14.  from  taking  by  devise,  in  conformity  to  the  spirit  of  the  laws  against  mortmain. 
It  was,  however,  formerly  held,  in  consequence  of  the  statute  43  Eliz.  c.  4.  in  support  of 
charitable  uses,  that  a  devise  to  a  corporation  for  a  charitable  use  was  valid  as  operating 
in  the  nature  of  an  appointment.  But  now,  by  the  9  Geo.  2.  all  devises  to  chartable  uses 
are  rentlered  void,  except  such  as  shall  be  made  to  the  two  universities,  and  the  eollegen  of 
Eton,  Winchester,  and  Westminster.  Bnt  the  King,  being  both  a  l>ody  politic  and  corpo- 
rate, is  incapable  of  taking  by  devise;  1  Eden.  10;  6  Cru.  Dig.  17 

t  This  operates  as  a  dij^qadlification  of  a  person  as  a  devisee;  for,  although  not  expressly 
provided  against  in  the  statute  34  II.  8.  it  seems  necessarily  to  be  implied  from  the  words 
in  the  act,  «*  at  bis  free  will  and  ple«sare.**  And  consonant  thereto  it  was  held  by  Rolle. 
C.  J.  (Sty,  427.)  that,  if  a  man  mokes  his  will  in  his  sickness,  by  the  over  importunity  of 
his  wife,  to  the  end  of  having  quiet,  this  should  be  said  to  be  a  will  by  restraint,  and  should 
not  be  a  good  will;  see  Dyer.  143.  b.;  Raymond.  334;  1  Chit.  Rep.  66;  Com.  Dig.  tit. 
Device,  H.  1.  But  there  most  be  actual  proof  of  some  undue  importunities  of,  or  restraint 
upon,  the  devisor,  as  the  law  will  not  avoid  a  will  regularly  mode;  Uep.  in  Ch.  125;  3  Ch. 

§  Married  women  are  expressly  disabled  by  the  statute  of  wills  from  devising  their  lands; 
4  Co.mi.  b.;  Hob.  225;  '  o.  Lit.  112.  b.;  Dyer,  364;  Swinb.  88;  Godb.  14;  PI.  22  ,  id. 
143;  PI.  178;  3  Com.  Dig.  tit.  Devise,  H.  3.  and  note;  1  D.  4"  R-  81;  Cro.  Jac.  426; 
Cro.  Eliz.  48;  1  Dow.  289.  But  as  has  been  seen,  ante.  vol.  4.  p.  65.  since  the  authori- 
ty of  courts  of  eqaity  has  been  fully  established,  and  the  doctrine  of  powci-s  and  trusts  ex- 
tended, to  answer  thosts  purposes  of  family  arrangement,  which  could  not  be  obtained, 
whiUt  the  strictness  of  common  law  conveyances  prevaiUd,  ntodes  have  been  adopted  by 
which  fvmea  covert  may,  by  Hgreement,  retain  or  procure  in  that  situation  the  same  pow- 
ers over  their  own  estates,  real  as  well  as  pergonal,  as  they  possessed  while  sole.  If  such 
agreement  be  made  before  marriige,  it  may  be  made  without  a  fine  or  recovery;  if  after 
marriage,  there  must  be  a  fine  lovied,  or  recovery  suffered;  because  the  pioperty  of  a  feme 
covert,  pending  the  coverture,  cannot  be  alTect'd  by  any  act  of  herself  O'  her  husband,  un- 
leas  through  the  medium  of  those  species  of  common  assuirance. 

This  li  clfeciod  by  rvvomovles  of  sett.cmenti  viz.  either  by  way  of  trust,  or  byway  of 
power  over  an  use;  2  Ves.  191.  Tbo  luttur  ih  the  mc»st  usual  mode  of  m.-Jciog  such  settle- 
ment; as  if  a  woman  oouvey  an  estate  tu  the  use  of  herself  for  life,  remainder  to  the  use  oi 
such  persons  a.s  she,  by  any  wrilin^r,  &r;.,  slull  appo.nl;  and,  in  default  of  appointment,  to 
her  own  right  heirs,  the  execution  of  such  power  reserved  to  her  will  be  supported  in  Chan- 
cer\%  and  by  courts  of  law  too:  for  tho  statute  of  27  Hon.  8.  has,   by  transferring  uses  into 
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L  ^^    I  (b)  When  femes  covert  may  be  devisees  * 

poMcssion,  incorpornted  the  estate  and   the   use  together;  in  consequence  of  u-hich,  U8«i 
create'i  by  powers,  or  any  other  means,  are  become  legal  e^tateg,  and  may  be  judfjed  of  in 
courts  of  law.      It    is  observable,  that  pv«jry  appointment,  when  executed,  takes  its  effect, 
by  virtue  of  thai  execution  of  the   power,  as  it  the  limitation  in  the  instrument  of  appoint- 
naeni  bad  been  contained  in  the  deed  croainjr  the  nmven  for  it  takes  effert  oui  of  the  estate 
of  fhe  author  of  the  power  at  the  time  of  ;ho  «r«ilion  of  the  power,  and  consequently,  if 
the  author  of  the  power  has  an  estate,  at  the  time  of  its  creation,  out  sf  which  he  can  then 
carve  such  an  estate,  as  the  power  has  for  its  object  the  creation  of,  that  estate  will  spring 
up  when  it  is  executed;  as  the  power  will  then  operate,  as  to  its  effect,  on  the  estate  out  of 
which  the  limitation  is  to  arise,  as  if  it  had  been  liinited  when  the  power  was  created.    And 
when  a  feme  sole,  contracting  as  to  the  disposition  of  her  property,  instead  of  immediately 
hmiting  it  to  a  particular  person,  limits  to  a  person  or  persons  to  be  a(lerwar<Ib  appointed, 
the  disposition  of  the  property  is  considered  as  takine  place  then,  though  the  nomination  of 
the  appointee  of  it  is  not  made  until  the  execution  of  ine  power  by  the  actual  appoiotmenc. 

The  deed  of  settlement,  and  not  the  deed  of  appointment,  is  considered  in  equity  as  the 
alienation;  and  when  a  feme  sole  contracts  that  the  person  to  take  by  her  settlemet  made  in 
prKsenti  shall  be  nominated  by  a  deed  in  writing,  or  by  a  will,  or  other  instrument  in  nature 
of  a  will,  &c.,  to  bo  executed  in  future,  the  latter  instrument  does  not  take  eflect  as  a  deed 
or  mstrument  of  alien  ition  made  by  her  under  the  character  of  a  feme  sole,  but  merely  as 
an  appointment  of  the  person  to  take,  pnrHunnt  to  the  mode  prescribed  in  the  original  con> 
tract.  If  the  disposition  of  the  property  of  a  feme  bolo  be,  on  her  marriage,  lef\  to  rest  on 
an  agreement,  by  which  she,  in  consideration  of  that  marriage,  acrees  with  her  husband, 
that  she  may,  by  wiiting  under  hand  executed  in  the  presence  of^  witnesses,  or  by  will,  dis- 
pone of  her  real  estate,  such  an  agreement  between  nusband  and  wife  gives  her  a  right  to 
come  into  a  court  of  equity,  after  the  marriage,  to  compel  her  husband  to  carry  it  into  exe- 
cution, and  to  join  with  her  in  a  fine  to  settle  the  estate  either  on  such  trusts,  or  to  such  us 
es,  as  would  give  effect  to  the  agreement;  see  2  Ves,  64,  61*?;  6  Bro.  P.  C.  152;  2  Eq.  Ca. 
Abr.  157;  Ambl.  468;  2  Eden.  239;  8.  C.  1  Bro.  P.  C.  466;  Siigden  on  Powers,  3rd  edit, 
148:  nor  is  it  material  as  between  the  parties  themselves,  whether  the  articles  were  made 
before  or  after  the  marriage;  witli  this  qualification,  that  the  heir  cannot  be  affected  by  the 
contracts  of  the  wife  during  coverture.  In  the  late  case  of  WorraU  v.  Jacob,  3  Mer*  266. 
post-nuptial  articles  were  decreed  to  be  carried  into  execution  under  these  cireumstanoes.  A 
man,  on  separating  from  his  wife,  entered  into  a  covenant  with  a  third  person,  to  release  to 
trustees  a  reversionary  estate  in  fee  in  some  property,  to  such  uses  as  the  wife  by  deed  or 
will  should  appoint;  in  consideration  of  which  the  covenantee  agreed  to  indemnify  the  hus* 
band  against  the  debts  of  the  wife.  The  wife  made  a  will,  and  the  court,  at  the  suit  of  her 
devisee,  decreed  the  execution  of  the  husband*s  covenant,  and  that  the  trustees*  covenant  to 
indemnify  the  husband  against  the  debts  of  the  wife,  was  a  valuable  consideration  to  support 
the  deed  against  creditors.  The  husband  having  become  bankrupt,  his  assignees  were  de- 
creed to  join.  It  seems  that  a  feme  covert  does  not  forfeit  her  interest  under  articlee  by 
adultery,  as  she  does  her  right  to  dower  at  common  law.  by  statute  13  Ed.  I.e.  34;  SeagraTe 
V.  Seagrave,  13  Ves.  439;  see  further  as  to  will^  in  the  nature  of  appointments  by  femes  co- 
vert. Grigby  V.  Cox,  1  Ves.  sen.  517;  Duke  of  Marlborough  v.  Lord  Godolphin,  2  Ves.  soil 
75;  Henley  v.  Phillips.  2  Aik.  48;  Ross  v.  Ewer,  3  Atk.  160;  Socket  v.  VVray,  4  B.  C.  C. 
4d3-Compton  v.  Collinson,  1  H.  Bla.  3'^f4;  Fcttiplace  v.  Gorges,  1  Ves.  jun.  46;  S.  C.  3 
B.  C.  C.  8;  Goodill  v.  Brigham,  1  Bos.  A.  Pul.  IvS;  and  cases  there  referred  to;  I>oe,  d. 
Hodsden,  v.  Staple.  2  T.  R.  684;  Reid  v.  Shergold,  10  Ves,  :^0;  Parkes  v.  White,  II  id. 
209;  Driver  v.  Thompson,  4  Taunt.  294;  Lee  v.  Muggeridgc,  1  Ves.  &  Bea.  118;  Dillon  v. 
Grace,  2  Scli.  and  Lef.  456,  et  ante,  vol.  iv.  tit.  Baron  and  Feme. 

But  although  an  instrument  in  nature  of  a  will,  executed  by  a  feme  covert,  uudor  a  power, 
by  deed  or  will,  to  declare  and  limit  her  real  property  to  such  persons  for  such  estate  tliere- 
in  as  she  shall  direct,  does  not  take  effect  strictly  and  properly  as  a  will,  taking  i*s  inception 
OS  an  independent  act  of  the  mind  at  the  time  of  its  execution,  but  as  an  appointment  or  de- 
pendent act,  referring  back  to  the  settlement  out  of  which  it  issues,  amd  by  which  it  is  cre- 
ated, and  deriving  from  that  all  its  operative  faculty;  yet,  in  all  other  respects — viz.  as  to  the 
external  form,  and  its  action  upon  the  estate  settled,  it  partakes  in  all  respects  the  nature  of 
the  instrument  to  which,  by  the  terms  of  the  settlement,  it  is  to  be  analogous;  therefore,  the 
same  disqualifications  that  create  a  nonability  to  devise  in  other  cases  extend  also  to  this 
case;  3  Atk.  897;  S.  C.  2  Ves.  jun.  298;  1  Powell  on  Dev.  by  Jarman,  Ch.  v. 

A  woman  whose  husband  has  abjured  the  realm,  or  who  has  been  banished  for  life  by  actPof 
parliament,  may  in  all  things  act  as  a  feme  sole,  and  may  therefnre  make  a  will  of  her  lands; 
1  Inst.  183.  a.;  2  Vem.  104. 

As  to  the  devise  of  copyhold  e*8tates,  it  has  been  held  tliat,  where  a  woman  surrendered  to 
the  use  of  her  will,  and  afterwards  married,  the  surrender  was  suspended  during  the  marriage; 
and  that  a  disposition  by  will,  of  the  copyhold,  by  the  wife,  was  void;  notwithstanding  that, 
by  articles  previous  to  Uie  marriage,  the  husband  had  agreed  that  she  bhould  have  power  to 
devise  it;  Ambl.  627. 

*  A  married  woman  is  not  thereby  disabled  from  being  a  devisee  in  a  will.  And,  although 
flhe  cannot  take  any  thing  from  her  nushand  directly  by  deed,  yet  neitlier  the  custom  of  de- 
vising, nor  the  statute  of  wills,  disqualify  a  wife  from  being  the  devisee  of  her  husband,  be- 
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6.  Idiois  and  htnaticw*  [  100  ] 

7.   Ir^anis.  All  natural 

(a)   When  they  may  devise. "^  pe'^ona, 

(6)    Wken  fhey'may  be  devisees.  who  are  tw 

Doe,  d  Clarke,  v.  Clark::.  H.  T.  1796.  C  P.2  H.  Bl.  399  S.  P  Scatter- J|'^^  ^  ™ 
WOOD  ▼.  Edge.   I  S«!k.  4W.  S  P.  Snowe  v.  Cuttler.  I  Lev.  13*5.  156;  ^  ^i,|  j, 
Sid.  15S;  1  Keb.  567;  2  Keb.  1 1.  S.  P.  Taylor  ▼.  Biddall.   1  Freem.  made,  and 
244;  S.  C.  t>  Mod.  292.   S   P    ViraaR  v.  Ybirworth.    9  Mod.  8.  S.  P.  who  are  ca 

GULLIVRR  ▼.  WiCKETT.   1   Wlls     105,  S.  P.  ANDREWS  V.  FuLHAM.    T.  T.  P«H«  ^^  »<^ 

1738.  K,  B.  2  Sir.  1092.  jj;"^^'"! 

The  testator  devised  to  his  bnither  H.  C.  and  his  assigos  for  his  life,  re-  pgrcbaM 
maiader  to  the  use  and  behoof  of  all  and  every  such  child  or  children  of  his  bsing  caps 
said  brother,  as  should  be  living  at  the  time  of  the  decease.     H.  C.  died,  leav-  ble  of  lak 
ing  several  children  and  his  wife  pregnant,  who  was  delivered  seven  months  i'lS  ^y  de 
after  of  a  daughter.     The  question  was,  whether  the  posthumous  child  took  ^''^'JV' ^^ 
•ay  tfainy  under  this  devise?  ."    .        ' 

The  (5>urt  said:  it  is  plain  on  the  words  of  the  will  the  testator  meant  that  |*^ '^"j^* 
all  the  children  whom  his  brother  should  leave  behind  him  should  be  benefit-  Yalidity  of 
ted.     In  equity  there  are  two  classes  of  cases  on  this  subject:   1st,  When  the  a  devise  to 
bequest  is  in  the  nature  of  a  portion  or  provirtion  for  chilaren,  a^id  there  an  af-*"  infant.^ 
ter-bom  child  takes  his  share  with  the  rest;  of  which  class  is  the  case  of  Mil-f^^^  altbo* 
lar  V.  Turner,  1  Ves.  85;  the  2d,  Where  the  bequest  arises  from  some  motives  \^^  doubt 
of  personal  affection,  and  there  it  is  confined  to  children  actually  in  existence,  ^d,  ibat  an 
Ot  this  second  class  was  the  case  of  Cooper  v.  Forbes  2  Bro.  Ch.  Ca.  38.  infant  tn  es 
which  therefore  makes  a  striking  difference  between  that  case  and  the  present,  se,  at  the 
Here  the  bequest  is  not  confined  to  children  living  at  the  death  of  the  testa-  *inie  when 
lor,  but  is  kept  open  till  the  death  of  hi^  brother      It  seems,  indeed,  now  sct-JJJJ^  ^ 
tied  that  an  infant  en  ventre  sa  )nere  shall  be   considered,  generally  speaking,  \^q  ^  ^^^1 
as  born  for  all  purposes  for  his  own  benefit;  Lancashire  v.  fjancaahire,  5  T.  tee,  it  was 
R.  49.     And  in  a  sensible  treatise  lately  published,  Walkings  Law  of  De-  at  one  time 
•oents,  142.    after  the  discussion  of  the  in^erestR  of  posthumous  issue,  the  "rmi»«d, 
whole  is  summed  up  by  saying,  "  It  is  now  laid  down  as  a  fixed  prmciple,  that  whether  a 

cause  the  devise  does  not  take  effect  till  the  death  of  the  husband,  by  which  the  marriage  ih  jnfuQt  gf^ 
dissolved,  and  they  cease  to  be  one  person;  Lit.  s.  168:   1  Inat.  11 2.  n.      Where  lands  are  ^gn^rg  ga 
devised  to  a  feme  covert  for   an  estate  of  inheritance,  the  husband  is  seised  of  them  in  her  y^,^^  ^^ 
t\fAii  durine  their  joint  lives,   and  in  case  be  has  isBuc  by  her,   ciipoh^e  of  inheriting,  born  gQj,(||inable. 
alrve,  be  takes  a  further  estate  for  his  life  in  the  wife's  inheritance,  whether  legul  or  equita-  |^  |^  ^^^ 
hloy  as  tenant  by  the  curtesy,  and  subject  to  that  estate,  the  lands  descend  to  the  wife's  however' 
beify  general  or  special,  according  to  the  term  of  the  limitation.  Nothing  but  an  alienation  by  |,iQarlv  set 
fine,  or  recovery,  can  prevent  this  devolution  of  the  property,  unless  indeed,  with  regard  to  ..  ^  -^  ^ 
estates  in  fee  simple,  uie  devisee  survive  her  husband,  in  which  case  her  personal  incapacity    ^  mRtivaw 
beinc  removed,  she  may  dispose  of  the  property  by  will,  or  any  other  mode  of  disposition; 
S6^  1  Powell,  by  Jarmnn,  ^55.  d. 

*  A  m4  or  lanatie  persen  cannot,  daring  the  insanity  of  his  mind,  make  a  testament  of 
lands  or  goods;  bat  if  during  hi^  Incid  intervals,  be  make  a  testttrnent,  it  will  be  good; 
8wiob.  72.  Lord  Eldon  lately  mentioned  in  the  Hou^e  of  Lords,  bis  having  been  concern- 
ad  in  a  caose,  in  which  a  gentleman,  who  had  been  some  time  insane,  and  was  con6ned 
at  Riehmond  had  made  a  will.  It  was  of  large  contents,  proportioning  ths  different  divi- 
•ioos  with  the  most  prudent  care,  with  a  dno  regard  to  what  he  h  d  previoa«ly  done  for  the 
•bjects  of  bis  bounty,  and  yet,  in  every  respect,  parsoant  to  what  he  had  declared,  beforo 
his  malady,  he  intended  to  have  dene.  And  it  wns  held  he  was  of  sound  mind  and  judg- 
ment M  the  time;  vide  his  Lordship's  jodgment  in  M'Adam  v.  Walker,  1  Dew,  179. 
With  respect  to  wills  of  real  estate,  the  statute  of  frauds,  in  imposing  the  necessity  of  an 
attestation  by  witnesses  in  the  testator*s  presence,  has  provided  the  means  of  ascertaining 
the  state  of  the  testator's  mind  at  the  moment  of  execution,  and  it  is  their  duty  to  be  satis- 
fied of  bis  sanity  before  they  attest;  1  Powell  on  Devises,  by  Jarman,  p.  18L 

t  Persona  under  the  age  of  21  years  are  incapable  of  devising  their  lands.  Bat  if  there 
be  a  local  cnstom  that  lands  and  tenements  within  a  certain  district  shall  be  ^evisible  by 
all  persons  of  the  age  ef  15  years  er  upwards,  a  devise  of  such  iasds  by  an  infant  of  1ft 
will  he  good;  Perk.  ^21.  M.  86.  H.  6.  6. 

An  infant  may  devise  thegunrdishithip  of  his    child  by    virtue  of  the  stutntG  12  Car.   2, 
c.  24.  and  it  has  been  contended  that  such  a  disposition  will  draw  aAcr  it  ihe  land  asinci- 
deoC  to  the  gaardiauship;  but  this  point   has  not  been  dctern^ined;  Vaugh.  177;  6  Ciu. 
Dig.  14. 
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wherever  such  consideration  would  he  for  his  henefit,  a  child  en  ventre  aa  mere 
shall  be  considered  as  absolutely  born." 
[  102  1  a    Jaini-tenanfs* 

Swift,  d.  Neale,  v.  Roberts.  E.  T.  1764.  3  Burr,  1488;  S.  C    1  Bl.  Rep. 

476. 
The  wills  A.  B.  and  C.  D.  were  seised  of  the  premises  in  question,  as  joint  tenants  in 
of  joint  ten  f^^  ^  g^  ^^^  jj,g  20th  of  January,  1754,  made  his  will,  and  thereby  detised 
rendered"^' '"  these  words:  "  Impritnis,  I  give  and  bequeath  all  my  part,  right,  title,  and 
good  by  a  interest,  which  I  have 'in  an  estate  jointly  with  my  sister  C.  D.,  to  my  wife 
severance  Jane."  Afterwards,  by  indenture  of  lease  and  release,  A.  B.  and  his  sister 
of  the  joint  made  a  partition,  and  severed  the  joint  tenancy;  and  the  estate  in  question 
tenancy.!  ^y^g  conveyed  to  A.  B.  in  fee.  The  question  was,  whether  the  will  was  good 
as  to  this  estate. 

The  Court  was  clearly  and  unanimously  of  opinion,  that  a  will  made  by  a 
joint  tenant,  during  the.  continuance  of  the  jointure,  was  not  a  good  will,  even 
as  to  a  share  of  his  estate,  under  the  statute  of  wills,  notwithstanding  a  subse- 
quent severance  of  the  joint  tenancy,  by  a  partition,  unless  there  was  a  re- 
publication of  it  after  the  partition. 

9.  King  and  Qtieen  Consort. % 

*Tt  is  laid  down  by  Littleton  (nee  287.),  and  conSrmed  by  Lord  Coke  (Co.  Litt.  185. 
a.;  Perk.  sec.  500.),  speaking  of  devises  by  the  cusrom,  that,  if  mere  be  two  joint  tenants 
of  lands  in  fee-simple,  within  a  borough  where  lands  and  tenements  are  devisable  by  tes- 
tament, and  if  one  of  the  two  joint  tenants  devise  that  which  belongs  to  him,  and  die,  thio^ 
devise  is  void;  becaase,  no  device  can  take  effect  till  after  the  death  of  the  devisor;  and  bj 
his  death,  all  the  land  presently  comes  by  law  to  his  companion  who  snrvives,  by  the  sur- 
vivorship; for  he  does  not  claim,  nor  is  entitled  to  the  estate  by  the  deceased  joint  tenant, 
bnt  by  a  title  paramoant.  And,  therefore,  alihoogh  his  title,  and  that  of  the  devisee,  com- 
mence at  one  and  the  same  instant,  and  althoagh  an  instant  (according  to  its  common  sig- 
nification) is  an  indivisible  time,  and,  as  it  is  well  expressed,  the  ending  of  one  time  and 
the  beginning  of  another;  yet,  in  consideration  of  law,  and  for  the  purposes  of  jostice, 
there  is  priority  of  time  in  an  instant;  and,  therefore,  in  this  case,  the  survivor  is  preferred 
to  the  devisee;  for,  as  Littleton  expresses  it,  the  former  claims  by  the  death,  the  latter  af- 
ter the  death;  and  therefore,  altbongh  the  titles  commence  at  one  instant,  yet  the  law  al- 
lows priority  of  time  in  ihat  instant,  which  Littleton  distingoishes  by  per  and  post.,  And, 
altbongh  joint  tenants  are  not  mentioned  in  the  st.itote  82  Hen.  8.,  nor  expressly  excepted 
in  84  Hen.  8.,  yet  they  are  thereby  tacitly  precluded  from  devising,  not  only  by  not  being 
therein  expressly  empowered  as  tenants  in  coparcenary  and  in  ci  mmon  are,  but  by  the 
power  of  devising  being  confined  to  persons  sole  seised;  1  Powell  on  Dev.  chap,  v, 

t  Nor  bv  subsequent  survivorship;  1  Eq.  Ca.  Ab.  172.  178.  And,  though  the  joint  ten- 
ancy be  avoided  by  an  incident  which  has  relation,  as  to  somi^  purposes,  to  the  original 
commencement  of  that  tenure,  and  operates  to  avoid  it  ah  initio:  yet  such  relation  will 
not  give  efficacy  to  a  will  made  when,  in  course  ot  common  law,  the  tenure  was  joint; 
Poph.  87;  3  Rnp.  26.  a.;  1  And    348;  S.  C.  Moore,  2r.4. 

i  It  is  stated  in  Brooke*s  Abr.  til.  Prerogative,  5,  to  have  been  laid  down  by  Fortescnor 
in  35  Hen-  6.  that  the  King  could  not  devise  land  by  his  testament;  but  it  appears  from 
the  Rolls  of  Parliament  that  the  kings  of  England  ware  in  the  practice  of  conveying  lands 
to  trustees  to  the  use  of  their  wills;  and  it  has  been  enacted  by  a  modern  statute,  39  &  40 
Geo.  3.  c.  88.  a.  4.,  that  His  Majesty,  His  heirs,  und  successors,  may,  by  will,  devise  any 
manors,  messsnages,  lands,  tenements,  and  heieditametits,  purchased  by.  or  which  shall 
eome  to  His  Majesty,  His  heirs,  or  successors,  out  of  any  moiie^s  issued  and  applied  for 
the  use  of  his  or  their  privy  purse,  or  with  any  other  monies  not  appropriated  to  any  pub- 
lic service,  or  nny  manors,  &c.  which  hnve  come  to  His  Majesty,  or  shall  come  to  Hioi, 
His  heirs,  or  successors,  by  gift,  devise,  orduKceiU,  or  otherwise,  from  any  of  His,  or  their, 
anceators.  or  any  other  person  or  persons,  not  being  Kings  orQ,i?eens  of  this  realm.  The 
same  statute  (s.  8.),  after  reciting  that,  by  the  law  of  England,  the  Queen  Consort,  wife 
of  the  king  wns  capable  of  taking,  granting,  or  disposing  of  property,  as  if  Siie  were  a 
feme  sole,  but  that  doubts  had  arisen,  how  far  this  capacity  for  grmting  or  disposing  of 
property  extended;  and  e:«pecially  whether,  during  the  life  of  the  Kinj^,  her  husband,  it  in- 
cludnd  the  power  of  dovining  and  i)£queathing  by  iast  will  and  testanieot;  and  reciting  that 
His  Majct)'  was  desirous  that  Hi'r  Majesty,  during  the  King's  lifo,  should |iave  full  power 
by  horlas!  will  and  testament  to  dispo:<e  of  any  manors,  messunges,  land«,  tenements,  and 
hereditiiments,  purchased  by,  or  in  tiust  for.  Her  Majesty,  or  which  should  thereafter  vest 
in  Her  Mjijosty,  or  in  nny  other  person  in  trust  for  Her.  as  fully  as  if  She  were  sole  and 
unmarried;  it  is  ensicted.  that  it  Bhall  be  lawful  for  Her  Majesty,  by  her  last  will  and  testa- 
ment in  writing,   iitteMcd  by  three  or  more  witnesses,  to  disporc  of  such  estate  as  She  IH 
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10.  Pcipw/5.*  I  103  ] 

1 1 .  Persons  uncertain. 
Batr  v.  Amherst  axd  Norton     M.  T.  1663    K.  B   T.  Raym.  82. 
A.  B.  hy  will  devised  all  his  lands  in  K^nt  and  Sussex  lo  one  ofhis  cousin's  A  devise  to 
I^.  A.'s  dauzrHters,  that  should  raarrv  with  a  \otton  within  fitteen  vears.    N  ^  P^rtonun 
A.  had  rhree  daughters,  E  ,  A  ,  and  M.     Stqihcn  Norton  married  E  ,  and  on  (^*'^**l'  f* 
a  question  between  the  heirs  at  law  and  the  devisee,  who  should  have  the  land,  thedaugh 
one  obje':tion  taken  by  the  heir  at  law,  was  that  the  devise  was  void  for  uncer-  urs  of  A. 
tainty  as  to  the  person,  for  two  might  marrry  with  a  Norton.      But  th^  Court  as  shall 
agreed  that  the  devise  was  good,  notwithstanding  the  uncertainty;  for  that,  al-'"*"'^  • 
though  the  words  were  not,  who  should  first  marry  with  a  Norton,  yet  it  was  ™*"     - 
aJi  one,  because  the  law  supplied  tl.ese  words,  and  therefore  it  should  not  be  j^ortoD*  is 
presumed  that  more  than  one  should  marry  a  Norton,  especially  as  the  words  good.f  * 
of  the  will  fixed  in  a  single  person;  and  they  said  there  whs  a  difference  when 
there  was  uncertainty  in  the  event,  and  uncertainty  in  the  person.  The  sabie 

12.    Trrtilors  and  felons. I  quent  re 

2d.  Jis  to  the  effect  of  a  suhseqtient  removal  of  a  disahiUiy.  "[^^iOd  1 

H\WE  V.  Burton.  E.  T.  1687.  K.  B.  Comb,  84.  S.  P.  HfiaBERT  v.  Tor- J  Jjsebili 
BALL,  I  Sid.  \6-I\  S.  C.  Rd.  84-  S.  P.  Arthur  v.  Bokeintham.  11  Mod.  ty  whichex 
lo7.  •  iited  at  the 

A  B.  when  of  full  age  declared,  in  the  presence  of  several  witnesses,  that  period  of 
his  will  made  when  under  age  should  stand.     \i  was,  however,  adjudged,  ™.*j^^°8^**® 
that  the  will  was  void,  on  account  of  the  infancy  of  the  devisee  at  the  time  of  ^^^  ^^{J 
the  first  {)uhlicatton.§  li^l,  ^  ^^ 

(B)  Seisin  OP  TESTATOR. II  viee  ether 

Bruxker  v.  Cook.  T.  T.  1767.  K   B.  U  Mod,  121;  I  Salk.  2S7.  '^w*  ^o>^- 

A  persrm  devised  all  such  sums  of  money,  lands,  tenements,  goods,  chattels,  It  is  in  gen 

find  estates  whatsoever,  wherewith  at  the  time  of  his  decease  he  should  be  pos-  ^^  necee 

sarj  that  a 
aaihuriaed    by  that  statate  to  grant  by  deed;  and,  bv  the  9tb   section,    the  like  power  is 

given  to  all  fatare  Qaeens. 

In  the  case  of  IVf.^rwood.  d.  JennoH,  v.  Darrell,  Ca,  Temp.  Ilardwicke,  p.  91.  a  Pa- 
pist was  held  anable  to  take  by  will.  Bat  siirce  the  statute  of  the  18  G'  3.  c.  60.  wliieh 
repeals  ^o  mach  of  ibe  statute  of  the  II  &  12  \V.  3.  c.  4.  .ss  dUablrs  persons  educated'in 
the  Popish  religion,  or  profensing  the  same,  under  ihe  circumstances  therein  mentioned,  to 
inherit,  or  tnko  by  descent,  devise,  or  limitation  in  possession,  reversion  or  remainder, 
within  the  kingdom  of  England,  Sic.  provided  such  persons,  within  the  time  limited  by  the 
act  of  the  18  Geo.  3.,  take  the  oath  pse^cribed  thereby;  Papists  complying  with  the  oath, 
are  Cripnblt*  of  being  devisees  of  real  property. 

f  So  a  device  may  be  to  A.  or  B.  which  shall  have  issue  first;  or  to  the  first  son  of  A. 
that  shall  have  issue;  Lit.  Rep.  256. 

t  Such  parties  canno^  devise.  The  lands  of  a  traitor  are  forfeited  to  the  King  by  stat.  6 
Ed.  6.  c.  I  l.s.  9.;  and  those  of  a  felon  escheat  to  the  King,  or  the  intermediate  lord;  see 
Swinb.  97, 

Acts  of  Parliament,  at  this  day,  in  making  an  offence  felony,  generally  save  the  corrup- 
tion of  blood,  which,  otherwise,  would  be  a  consequence  of  it-  and  the  effect  of  sach  a 
Biiring,  is,  ta  cause  the  land  to  descend  to  the  heir  (1  Hawk,  107;  3  Inst.  47.)  nncontrel- 
Jed  hy  any  will  or  disposition  of  the  owner.  he  stat.  64  Geo.  3.  e.  146.  generally  call- 
ed Sir  9.  Romiily*s  act,  takes  away  corruption  of  blood  as  a  consequence  of  attainder, 
except  incasei  af  high  treason,  petit  treason,  and  murder;  and  see  anfe,  vol.  ii.  p.  490.  n. 

§  But,  if  the  will  h«id  been  re-putilished  after  the  devisee  attained  his  full  age,  it  would 
hjve  been  good;  1  Salk.  238. 

It  Lands  conir<icted  for  tnay  bo  devised.  There  must,  however,  be  express  articles,  or  a 
positive  agreement,  binding  within  the  statute  of  frnudi,  for  the  purchase  of  an  eetate  en- 
tered into,  and  completed,  before  the  execution  of  the  will,  otherwise  sanh  estate  will  not 
p?..ssby  it;  2  P.  Wms.  629;  1 1  Ves.  jnn.  550.  The  trae  principle  is,  that  where  the  con- 
tract is  such  as  could  have  been  enforced  against  the  devisor  at  tho  time  of  hi;*  decease,  the 
c^lnto  wliioh  U  tho  subject  matter  of  the  contract,  or  failing  that,  tho  benefit  of  the  con- 
tiact,  belongs  to  the  devisee  as  heir;  but,  if  frocn  a  defect  of  title,  or  any  other  cause,  the 
contract  w  is  not  binding  on  the  devisor  or  ancestor  at  his  death,  his  devisee  or  heir  will 
hive  no  equity  to  say,  they  will  take  the  es'ate  with  its  defects,  or  have  the  purchase-mo- 
D»;y  laid  out  in  iho  purchase  of  another;  10  Ves.  597;  1  Ves.  sen.  218. 

Sometimet?  contracts  are  entered  into  with  leasees,  giving  them  an  option  to  purchase 
within  a  prescribed  period;  and,  if  this  option  he  not  discharged  in  the  lessor's  life-time, 
it  raises  a  question  as  to  the  cflfect  of  a  subsequent  exercise  of  it  npon  the  representative 

vol..  VTII.  10 
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deTMor        sessed  or  iDveflted,  to  his  wife.     Nine  yean  after,  the  testator  received  a  sum 

•hoaid  be    of  money  in  right  of  his  wife,  which  he  laid  out  io  the  purchase  ot  an  estate  ia 

"'"^  5?'*°  Kent,  of  the  nature  of  gavelkind,  and  died  without  having  re-published  his 

will.     The  heir  at  law  of  the  testator  entered,  and  his  widow  brought  an  eject* 

ment  to  recover  the  possession.     The  jury  found  a  special  verdict,  stating  the 

r  105  1    ^^^^^  facts;  and  that  by  the  custom  of  gavelkind,  any  tenant  being  seised  of 

lands  in  fee,  might  devise  the  same  bv  will  in  writing      The  Court  was  of  opi' 

nion  that  the  lands  did  not  pass;  and  Lord  Holt  said:  the  lands  purchased  af^ 

ter  the  execution  of  the  will  did  not  pass  by  it,  because  the  law  of  England  was 

plain  as  to  this  point  by  all  the  precedents;  and  the  law  was  the  sane  of  lands 

devised  by  custom,  as  of  lands  devised  by  statute;  and  whenever  a  will  was 

pleaded,  it  was  always  said  that  the  testator  was  seised  in  fee,  and  being  so 

seised  made  his  will,  which  plainly  showed  that  it  was  absolutely  necessary  he 

Th«re  are    ^^^"1^  ^^  seised  in  fee  at  the  tinoe  of  making  his  will  ;t  and  see^  as  to  espy- 

however,'  holds,  antCy  vol.  vi.  p.  415. 

soiirefew    2.  BuNTER  v.  CooKE.  M.  T.  1707.   K.  B    I  Salk  238;  S.  C.    11  Mod.  129. 

exceptionr^.    A  person  devised  his  manor  of  A.,  and,  subsequent  to  the  execution  of  his 

rach  u  in   ^jjj^  ^^^  before  bis  decease,  a  tenancy  escheated.     It  was  admitted,  that  the 

tenanciee  ••  ^*      comprised  in  the  tenancy  would  pass  to  the  devisee. 

cheated.  3.  RoE,  D.  Hale,  v.  Wego.  T.  T.  1796.  K.  B.  6  T.  R.  tOa. 

So  a  devise     •^'  ^-  devised  the  nmnor  of  King's  Walden,  with  the  appurtenances  and  all 

of  the  ma  his  messuages,  lands,  tenements,  and  hereditaments,  in  the  parish  of  King'il 

neroperates  Walden,  to  C.  D.,  who,  aOer  making  his  will,  purchased  a  copyhold,  parcel  of 

npoa  copy   the  said  manor,  and  held  of  himself  as  lord  of  the  manor ;  and  the  same  was  sur- 

red  U^     rendered  to  the  use  of  A.  B.  and  his  heirs.     It  was  held,  that  this  copyhold 

rarrender     Passed  by  the  will  of  A.  B.,  because,  in  the  eye  of  the  law,  the  copyholders  in 

to  him  aAdr  t^o  manor  are  only  tenants  at  will  to  the  lord,  who  is  seised  of  the  freehold 

warda-t       and  inheritance  of  the  whole.     Now,  when  the  lord,  in  this  case,  made  his  will 

it  operated  upon  the  whole  manor,  including  the  demesnes  and  services;- and 

when  the  copyhold  was  purchased  by  the  lord,  it  was  still  part  of  the  manor, 

and  passed  by  a  devise  of  the  manor. 

(C)  That  there  be  a  fit  subject^  for  the  devise  to  operate  on,^  - 

claims  of  his  devisee,  or  heir  and  personal  representative.  It  is  now  settl<»d  that  in  such 
a  case,  the  rents,  nntil  an  election  to  purchase  be  made,  belong  to  the  heir,  or  devisee;  bat' 
that,  when  it  is  made,  the  parcbase-money  goes  to  the  personal  representative  of  the  ven- 
dor, as  in  other  cases;  14  Ves.  591.  696.  If  such  parchnser  sub  mode  elect  not  to  pnr- 
chase,  the  property  of  course  remains  unconverted,  being  in  the  same  situation  as  if  no 
contract  had  been  entered  into;  1  Powell  on  Dev.  by  Jarman,  168. 

In  the  case  of  lands  contracted  for,  or  a  trust  estate,  the  equitable  right  mu^t  continue 
undisturbed.  And,  where  the  devise  is  of  an  estate  in  remainder,  or  reversion,  it  must 
not  be  divested  or  turned  to  a  right;  6  Cm.  Dig.  86. 

*  And  must  continue  seised,  or  entitled,  till  the  time  of  his  death;  11  Mod.  28;  Holt, 
748;  Bro.  Abr.  tit.  Devise,  pi.  Ifi;  4  Burr.  1961;  8  Ves.  282. 

-f  Upon  a  writ  of  error,  in  the  House  of  Lords,  this  judgment' was  affirmed;  8  Bro.  P. 
C.  19. 

X  And  a  term  (or  years,  purchased  by  a  testator  afler  the  execationnof  his  will,  pauses  by 
it,  because  it  is  only  a  chattel  real;  and  the  will,  in  this  case,  operates  ss  a  testament,  and 
not  as  a  devise,  either  by  the  custom,  or  by  the  statute  of  wills;  1  P.  Wms.  676;  3  Atk. 
176;  6  Cm.  Dig.  37, 

§  The  words  used  in  the  34  &  85  H.  8.  are  manors,  lands,  tenement*,  rents,  or  other  ho- 
redhaments,  in  possession,  reversion,  or  remainder.  In  these  words,  every  species  of  real 
property,  whether  corporeal  or  incorporeal,  is  included. 

II  Estates  created  by  devise  may  be  either  legal  or  equitable. 

Legal,  As  by  devise  of  lauds,  or  of  an  use.  since  the  statute  for  transferring  uses  into 
possession. 

lE,quiiahle^  As  Brst.  by  devise  of  an  use  before  the  statute  for  transferring  nses  into  pos- 
session; secondly,  by  devise  of  a  trost  in  eqnity. 

First.  By  devise  of  an  use;  and  it  is  clear  that  an  use  mij;ht  have  been  devised  previous 
to  the  statute  of  nses;  Fitzh;  Dev.  22;  30  H.  6. 

As  a  devise  of  land  supposes  a  consideration,  it  will  lodge  botli  the  land  and  use  in  the 
devisee,  if  no  use  be  limited  upon  it;  and  it  cannot  be  averred  io  be  to  any  other  use  than 
to  the  use  of  the  devisee,  for  that  would  be  an  averment  contrary  to  the  design  of  the  will 
appoaring  in  the  words  of  it.     Bat  if  an  nse  be  expreeied,  it  will  enore  to  the  use  of  eesfui 
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lit.  MvtneMns.^    ,  [^  106  | 

Law  v.  the  Bishop  of  Lincoln.  M.  T.  1779.  C.  P.  2  Bi.  Rep.  1240»  S.  R 

anicj  vol.  i.  p.  31  J.    S.  P.  id.  p  313. 

W.,  by  will,  gave  to  J,  L.  the  next  turn  or  presentation  of  the  church  of  G.  '^^^  i*®*^ 
ailer  the  death  of  P.  the  then  possessor,  and  after  the  death  of  J.  L.  to  revert  P'®*^."*^ 
to  the  heir  of  P.,  the  then  possessor,     it  was  contended  by  the  heir  at  law  oi^^^MeA 
que  use,  and  will  be  ezecoted;  for  a  devisea  only  hu  an  implied  oie  when  no  olber  is  lim- 
ited, 9ind  expresBum  faeit  ceisare  taciturn;  2  Vent.  312. 

Thus  where  H.  aeiaed  of  lands  held  by  Icnight-serTice,  deriAd  two  parts  of  them  to  D. 
and  his  heirs,  to  the  nse  of  T.,  his  brother,  and  his  wife,  and  aAerwatds  to  the  use  of  the 
•aid  T.  and  his  heirs  males;  it  was  ngreed  (bat  a  devise  might  be  to  the  use  of  another; 
IIartop*8  rase,  Leon.  253;  et  tid.  Moore.  107.  So  it  is  said,  that  if  a  man  devise  land  to 
another  in  fee,  he  hath  the  nse  and  title  of  it;  but  if  it  be  limited  to  iiisnse  for  hta  life  only, 
the  nse  of  the  fee  shall  be  to  the  heir  of  the  devisor;  for,  by  the  limitation,  bis  intent  shall 
be  taken  to  be  otherwise  than  it  would  have  been  taken  if  this  limitation  had  not  been; 
Popham,  4;  Fitzh.  Dev.  22.  And  the  better  opiDion  seems  to  be.  that  an  use  so  devised 
will  be  executed  by  the  statute  27  Heo.  8.  of  uses;  2  Ld.  Raym.  875;  Harg.  &  Botl.  Co. 
Lit.  277.  278.  did.  26.  Tho^e  who  enteitain  the  contrary  ooinion  contend  that,  as  the 
statute  of  OSes  preceded  the  statute  of  wills,  it  could  not  extend  to  estates  created  under  a 
^wer  that  bad  no  existence  until  the  latter  statute  imported  it ;  for,  although  it  be  true  that 
as  the  statute  of  noes  speaks  of  persons  seised  to  uses  by  virtue  of  wills,  yet  this  roost  have 
applied  to  landjj  which  were  devisable  by  custom,  as  where  a  person  seized  of  lands  devisa« 
b)e  by  cosCom  devij^ed  them  to  A.  and  his  heirs,  to  the  use  ofn.  and  his  heirs;  or  to  uses  at 
eomm  •n  law;  as  wliere  a  feoffhieut  whs  made  to  A.  and  his  heirs,  to  the  use  ofB.  and  his 
heirs,  and  B.  devised  the  use  To  nses  o*  this  description  it  is  admitted  the  statute  extend- 
ed; but  it  is  said  to  be  diffloolt  to  conceive  how  uses  created,  nnder  the  testamentary  pow- 
er siven  by  the  atatne  of  w4lls,  can  be  within  the  statute  of  uses. 

But  if  we  consider  that  the  statute  of  uses  w«s  a  r«*medial  law  made  to  remove  the  many 
frauds  and  inconveniences  that  were  incident  t  >  uses  in  the  shape  they  assumed  at  that 
time,  it  seems  by  no  means  difficult  to  conceive  that  the  benefit  of  it  should  in  construction 
be  extended  to  subjects  nut  in  extstenee  at  the  ti'ite  of  the  making  of  it,  but  whieh  were, 
when  introduced,  obnoxious  to  similar  mischiefs.  It  is  perfectly  clear  from  the  previsions 
therein  roepeeting  naes  created  by  will,  that  the  legislature  hud  that  species  of  nse  in  its  con- 
•ideration,  and  was  of  opinion  that  it  was  equally  open  to  olijection  as  those  created  in  any 
other  manner.  The  thing  then  respecting  which  this  qaention  arises,  viz.  uses  created  by 
wills,  did  exist  at  the  time  when  the  statute  of  uses  was  enacted,  and  was  amongst  those 
instances  to  which  Ibe  remedies  applied  by  the  statute  were  pointed;  the  only  question  then 
neems  to  be,  whether  a  statute  made  touching  .i  certain  thine  may  not  be  extended  to  an- 
other thing  of  the  same  nature,  and  in  the  same  dt'gree  of  mischief,  though  not  existing  un- 
til afterwards.'     Now  instances  of  this  kind  are  by  no  means  unfrequent  in  our  books. 

Secondly — ^Through  the  medium  of  u^es  and  trusts. 

The  distinction  t>etween  an  use,  trusr^  or  confidence  executed  by  the  statute  27  H.  8. 
(for  all  these  terms  are  nsed  to  describe  the  beneficisi  interest  meant  to  be  operated  upon 
by  the  statute.)  and  mere  trusts  not  so  executed,  is,  that  in  the  former  case  by  the  words  Of 
the  statnte  which  are,  *'  that  any  person  who  shall  have  any  such  u:4e,  &c.  shall  from  thence 
forth  stand  and  be  seised,  &c.  of  such  lands,  &c.  to  all  intents,  constructions,  and  purpo- 
oes  in  the  law,  of  and  in  such  like  est.-ites  as  they  had  or  should  have  in  nse  or  confidence 
of  or  in  the  same.*'  By  the  force  of  which  words  tho  legal  estate  is  executed,  namely, 
trannferred  to  the  use,  and  the  eeMui  que  use  bis  the  legal  estate  in- him  in  the  same  de- 
gree aa  before  he  had  the  use.  the  consequence  of  which  is,  that  as  to  persons  in  esse,  the 
legal  estate  becomes  vested  in  them  immediately  as  they  oeme  in  esse,  provided  they  eemo 
t'fi  esse  in  good  time;  and  if  they  do  not.  then  the  estate  goes  over  to  the  next  remainder- 
man in  like  manner  as  it  would  do  in  case  of  a  common  law*fee.  Whereas  in  the  latter 
case,  viz.  of «  trust  retained  in  eauity.  the  legal  estate  etill  remains  in  the  trustee,  to  serve 
support  the  trust  according  to  the  manner  in  which  it  is  limited,  and  the  intent  of  the 
donor. 

Tho  first  idea  of  roTiving  uses  under  the  description  of  trusts  was  conceived  soon  aAcr 
the  statnte  was  pasoed,  aad  arose  from  the  following  circumstances;  1  Anderson,  87;  Bro. 
840.     It  having  been  held  that  if  one  after  the  statnte  of  use^,  by  deed  indented  and  enroll- 

*  Anadvowson  b  included  nnder  the  word  tenement;  Hob.  802.  804.  And  an  advow- 
■on  will  pass  by  the  description  of  all  hereditaments  situate,  lying,  and  being  in  T,  where 
the  church  lies,*  Dyer,  328;  PI.  80.  But  the  same  rule  does  not  bold  as  to  the  word 
'*  lands;*'  8  Atk.  460;  unless  the  will  would  bo  otfierwise  inoperative;  Sty.  261.  278. 

It  eeeois,  howevnr,  questionable,  whether  an  appropriation  or  the  advowsoo  of  it  will 
pass  by  the  name  of  an  advowson;  Hob.  304. 

t  And  by  the  deviiie  of  an  advowson  the  next  presentation  passes.  And  the  low  is  the 
same,  aUbough  the  devisor  be  himnelf  incumbent  of  tho  advowson  devised;  3  l!ulst.  86;  .8. 
C.  I  Roll.  Rep*  216;  Cro.  Jac.  371;  1  Atk.  6I9. 
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[  107  }  W.  that  this  was  only  a  gift  to  L.  of  the  right  of  being  presented  himself,  not 
of  a  right  to  present  a  stranwcr;  and  it  was  said,  that  in  effect  it  wan  a  devise 
to  the  htir  at  law,  in  trust  to  present  the  devisee  to  the  next  turn,  and  that  the 
testator  never  meant  to  give  the  plaintiff  a  power  of  lapsing  the  living  to  the 
y^  bishop;  that  the  subsequent  words  of  the  devise,  that  the  living  should  revert 
to  the  heir  on  the  death  of  J.  L.,  showed  that  J.  L.  was  intended  to  be  the  per- 
son presented  to  the  living;  and  that  it  he  refused  to  take  it,  the  heir  might 
present  another. 

Scd  per  Gould,  Blackstonc,  and  Nares,  Js.  This  is  clearly  a  devise  of  a 
legal  interest.  There  is  no  hint  of  any  trust  being  reposed  in  the  heir  at  law. 
The  next  presentation  is  devised  in  clear  and  explicit  words;  and  consequent- 
ly the  devisee  is  clearly  entitled  to  the  first  turn,  and  is  not  bound  to  present 
himself,  but  may  give  it  to  whom  he  will.  And  Mr.  Justice  Blackstone  said, 
that  he  much  questioned  whether  such  a  qualified  right,  as  it  was  contended 
I  108  ]  that  the  devisee  took,  could  subsist  at  the  common  law.  He  said  he  wassvrc 
there  was  no  remedy  for  it;  for  the  quare  impedU  never  named  the  clerk  to  be 
presented;  it  only  removed  the  obstacle  of  presenting  idonaim  clencum^  not  A. 
B.  and  more  especially  not  aeipsvm. 

2d,  Annuities,*     Sd.  Chattels  real.-f     4fk,  Commom.'^ 
5th.   ContitiQent  estates  and  itUerests. 
It  WM  at  1.    Semvyn  v.  Sklwyn.  H.  T.  1761.  K.  B.  2  Burr.  1  IrV.^ 

•ne  *»■«§  A.  B.  wa.*;  tenant  for  life  with  remainder  to  his  son  C.  in  tail.  The  father 
that  no  con  ^^^  ^^^  joined  in  a  deed  of  bargain  and  sale,  dated  2Gth  April,  1751,  to  make 
tingent  es  a  tenant  to  the  prcuipe,  for  the  purpose  of  suiVering  a  common  recovery,  the 
tat«  eoaU  uses  of  which  were  declared  to  be  to  the  father  for  life,  remainder  to  the  son  in 
be  the'fiib  fee.     Trinity  term  beganihat  year  on  the  7th  of  Juno,  and  on  the  8th,  C,  the 

^^^  -^b^t  ^  ^^*  ^^*  ^^^^^^  ^^^  statute,  by  deed»  had  bargained  and  sold  bis  land  to  another  in  fee,  to 
d'fr '  t  '^  ^^^  ^'^^  ^^  ^^^  bargainee  for  life,  &c.  or  in  fee,  to  the  use  of  a  stranger,  sach  use  limited 
1  eren  ^^^^  ^^^  roid;  because  tbe  nature  of  the  transaction  and  the  price  paid  implied  therein  an 
oc  rme  ^^^  ^^  ^i^^  vendee,  viz.  the  first  cestue  queu$e,  and  therefore,  the  limitation  over  to  the  use 
"°T  V^  of  another  was  repogndnt;  Dyer,  155,  for,  thereby,  the  use  in  fee,  which  was  in  the  bar- 
^^*  *'"  gainee  in  respect  of  the  consideration  would  be  taken  out  of  him,  and  carried  over  to  ano« 

ther  without  a  consideration;  it  became  therefore  a  maxim  in  law,  that  an  use  or  trust 
could  not  be  limited  out  of  an  use  or  trust  before  limited.  When  this  maxim  was  estab- 
lished, therefore,  there  was  no  idea  that  a  second  use  or  trust  could  have  any  effect;  bat  if 
it  were  an  usk,  trust,  or  confidence,  it  was  executed  by  the  statute;  if  it  were  not,  it  was  a 
nullily.  Therefore,  on  a  limitation  to  A.  and  his  heir^,  to  the  use  of  B.  and  his  heirs,  in 
trust  for  D  ,  B.'s  estate  was  held  to  be  executed  by  the  statute,  and  D,  took  nothing. 
But  althtiugh  courts  of  law  strictly  adhered  to  this  maxim,  and  sturdily  refused  to  cxieod 
tbe  operation  of  the  statute  of  the  27  Hen.  8,  beyond  tbe  first  use.  courts  of  equity  were 
not  so  rigid;  but,. on  the  contrary,  seised  this  opportunity  to  re-establish  their  jurisdiction 
over  property,  by  giving  eflect  to  these  uses  or  trusts,  as  aflecting  the  conscience,  and  so 
the  proper  subject  of  the  jurisdiction  of  she  courts  of  equit\.  Therefore  wherever  an  use 
or  trust  arises  out  of  land,  there  ihe  use  will  be  esecuted  by  the  statute,  and  the  legal  es- 
tate vested;  but  where  the  use  arises  out  i^fa  preceding  use,  which  arises  out  of  land,  theie 
tbe  statute  will  not  attach,  and  the  use  is  retained  by  equity,  under  the  denomination  of  a 
trust;  1  Powell  en  Devises,  chap.  vi. 

*  An  annuity  in  fee  is  devisable:  Co.  Litt.  144. 

t  These  may  always  be  disposed  of,  provided  the  consent  of  tbe  executors  be  first  ob- 
tained; Plowd,  525;  Wentw.  Ex,  c.  2.  19.  But  if  a  term  be  devised  to  A.  for  life,  re- 
mniiider  to  B.,  the  assent  of  the  executors  to  the  devise  to  A.  will  operate  as  an  assent  to 
the  devise  over  to  B.,  and  vest  an  interest  in  him  accordingly;  10  Rep.  47*  b. 

t  Commons  sans  nombre  are  not  devisable;  per  Anderson,  J.  Cio.  Eliz.  359;  2  An- 
ders.  22. 

§  Fearne's  C.  R.  537;  9  Lev.  427. 

ti  But  an  estate  that  is  turned  to  a  right,  as  a  reversion  discontinued,  is  not  within  the 
,  purview  of  these  statutes.  Thus,  where  C.  was  tenant  in  tail,  the  reversion  to  K. ,  and  they 
joined  in  a  lease  for  life  by  deed,  and  afterwards  he  in  the  reversion,  during  the  lease  for 
lifo,  devised  the  rover^«ion  and  died,  Hnd  then  lenai  t  in  tail  died  without  issue;  and  the 
question  wan.  Whether  this  devise  was  good  or  not:  and  this  depended  upon,  whether,  if 
tenant  in  tail  join  with  him  in  reversion  in  a  leaso  for  life,  not  warranted  by  the  statute,  so 
that  it  be  a'gronter  estate  than  enant  in  tail  r.;«n  make,  if  it  be  a  discontinnnnre  of  the  Inil 
only,  or  n  discontinuance  of  the  reversion  also;  and  it  was  hdd  to  work  a  discontinuance  in 
both,  and  then  the  devisor  having  nothing  in  the  reversion  but  oolv  a  right,  the  devise  was 
Toid;  Cro.  Car.  887.  405. 
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son,  made  his  will,  whereby  he  disposrd  of  all  his  rral  estates.  In  the  same 
term  a  wntof  eiUry  was  sued  out,  returnable  qtlndtti,  iiin.  which  was  the  17th 
of  June,  and  the  recovery  waa  ci»inplctrd  tbe  suid  term.  A.  B.,  the  testator, 
died  soon  alter  the  return  of  th<*  writ  of  entry;  and  the  questJon  was,  whether 
the  lands  comprised  in  the  recovery  passed  by  the  will,  it  having  been  mado 
before  the  return  day  of  the  writ  of  entry.  It  wps  contended,  that  the  testator 
had  only  a  future  executory  use  at  tbe  time  of  making  his  will,  not  a  present 
use;  for  the  statute  could  not  draw  the  estate  to  the  use,  till  the  possibility, 
that  is,  the  completion  of  the  recovery,   had  actually   happened;  and  that  this   .  _ 

future  executory  was  not  devisable.     The  courtTof  King's  Bench  certified  their  '  • 

opinion  to  the  Court  of  Chancery,  that  tbe  lands  passed  by  tbo  will.  Lord 
Mansfield,  in  a  subsequent  case  (1  Bl.  Rep.  6  >6.)  is  reported  to  have  said, 
that  if'the  practice  of  tbe  Court  allowed  him  to  give  bis  reasons,  he  was  pre- 
pared to  have  shown,  with  the  con<'urrence  of  bis  brethren,  that  all  the  con- 
tingent, spring, ing  and  executory  uses,  where  tbe  person  who  was  to  take  was 
certain,  so  that  the  same  might  be  descendable,  were  devisable. 
2.  Roe,  d.  PcRkw,  \.  Josts.  T.  T.  1788.  C.  P  1  II.  Bl.  3  );  S.  C.  ,3  T.  R.  88. 

A  special  case  disclosed  that  tbe  testator  had  devised  bis  dwelling-house,  And  in  the 
&c.  to  T.  L.,  until  T .  L's  youngest  son  J.,  or  any  other  of  his  younger  sons,  J**®  *^®'"®  * 
should  attain  the  age  of  2i ;  and,  in  case  he  should  have  no  younger  son  wboA"  *    '^Jj® 
sbouJd  attain  the  said  age,  but  only  one  son  that  should  arrive  at   '^1 ;  then,  j|,^  the  in 
until  such  only  sou  should   attain   that  age,  and  when  J.,  or  any  other  n(  the  terest  in 
younger  sons  of  T.  L.  should  attnin  '21,  then  he  gave  his  said  dwelling-h«use,  quesiion.on 
&.C.  unto  J  ,  or  such  other  son  as  for  tbe  time  being  should  be  a   vounger  son  *  <l«ywe,  to 
of  T.  L.,  and  should  first  attain  ^2t  in  fee.     Testator  died,   leaving  T.  L  ,  bis  l"^^'  *  ^Pj|"« 
heir  at  law,  and  T,  and  J.,  the  sons,  and  only  issue  of  T.  J^.     J   died  un'ler '"JJJjj^^JJJ^^ 
21,  and  afterwaids,  T  ,  in  the  life-time  of  bis  father,  T.  L  devised  all  hia  lourld-  tory  one, 
ly  estate^  of  what  nature  or  kindsoevr:  whether  in  f»osseasion,4'einaindor,  or  re-  were  ©f  o 
version,  that  he  should  die  seised  or  possessed  of.  &.c   unto  his  wife  in  fee,  and  pli»»on  that 
died;  and  after^vards  T.  L.  died  without  further  is.uc.     After  it  had  been  re-  '|P«*««ed  by 
solved  that  T.  had  only  a  contingent  executory  interest  in  ihe  premises,   the    ***  ^*  ' 
question  was,  whether  such  an  interest  was  devisable.     And  the  Court,  upon 
the  authority  of  the  cases  of  Moore  v.  Hawkins,  I  H.  Bl.  33,  determined  that 
it  was.     In  Moore  v.  Hawkins,  testator  devised  bis  real  estate  in  trust  to  his 
eon  J. ;  and  that  if  he  should  die  without  issue  under  age,  they  should  go  to  C. 
his  he  ra  and  assigns.     C.  af\cr wards  devised   all  his  estates  whereof  he  was 
seised  in  possession,  remainder,  or   reversion,  and  died  in  the  life-time  of  J., 
who  afterwards  died  under  21,  and  without  issue.     The  Lord  Chancellor  said, 
he  had  never  a  doubt  since  be  was  ^5  years  old,  that  those  contingent  estates 
were  deviseable,  notwitb^^fanding  ?ome  old  authorities  to  the  contraty;  and  he 
thought  the  point  was  now  settled,  and  ought  not  to  be  shaken. 

Upon  this  judgment,  error  being  brought  in  the  K.  B.,  the  Court  said:  the 
judgment  for  the  plaintifFmust  be  affirmed;  because,  if  such  an  interest  were  L  ^  ^^  1 
de.scendible,  it  would  be  incomprehensible  to  say  it  was  not  devisable;  they  must 
both  be  governed  by  the  same  principle.  It  has  been  held  to  be  descendible, 
because  the  person  taking  it  has  an  interest  in  the  lands  which  is  known  to  the 
law,  and  will  descend,  if  the  ancestor  dnes  not  dispose  of  it.  There  is  a  great 
distinction  between  a  bare /70.wi6i7»7i/ and  a  possibility  coupltd  with  anintiresi; 
a  bare posaihility  is  that  which  the  heir  has  fjom  the  courtesy  of  his  ancestor, 
and  which  is   nothing  more   than    a  mere  possibility  of  succession.     Such   a 

*  These  cases  have  at  leulh  conclusively  rslalilishod  ibc  power  of  te-tarnenlary  disposi- 
tion over  contiii.wont  and  executory  inlcrc>ils.  hm  Mr.  Fcirne  observe^,  in  hiti  Essay  on  (Con- 
tingent Remaindeis,  p.  371.  *'  They  do  not  appear  to  reach  those  cases,  where  ncitl>cr  ihc  coii- 
tingontjlntercst  it?ell^  is  trans!nis-:il)lo  from  any  person,  nntil  the  contingency  decirles  him  to 
be  an  object  of  the  limitation,  nor  the  pe-son  or  jicrsons  to  or  amoniist  whom  ihe  conTinfi;ent 
or  future  intorosl  i*;  direclcil,  is  or  are  in  any  do;4fec  asccrtijinablc  before  the  continafcncy 
happens;  as  in  ilie  ci-c  of  a  conting;ont  or  evccuiory  limitation  to  the  right  heirs  of  J.  9. 
thcD  living,  where  the  dencription  of  liie  person  to  take  cannot  be  confined  to,  or  among, 
any  &:»certainab]e  person  or  persons  during  the  life  of  J.  S.;  nor  can  it,  therefore,  be  said, 
JD  whom  such  interest  is,  nor,  conHeqiicnlly,  that  it  is  in  any  body  during  that  period.  Nor 
will  bo  transmissible,  or  descendible,  from  any  ono  before  it  becomes  vested;"  and  see  2 
M.  &  S.  165. 
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possibility  is  not  the  object  of  disposition;  for,  if  the  heir  was  to  dispose  of  it 
during  the  life  of  the  oncestor,  such  disposal  would  be  void.  Ji  possibility  coup" 
ltd  ivifk  an  iyUeresi  is  like  the  present,  and  wholly  different  from  the  former. 
I^t  us  consider  a  case.  Suppose  an  estate  be  limited  to  A.  for  life.,  remainder 
to  B.  tor  life,  and  that  the  ultimate  reversion  in  fee  was  given  to  another;  it 
nover  was  doubted  hut  that  such  a  reversion  was  devisable.  Besides,  the  plain 
nieanining  of  the  statute  of  wills  is^  that  every  person  who  has  a  valuable  inter- 
est in  lands  shall  have  the  power  of  disposing  of  it  by  will. — Judgment  affirmed* 
6/^.  Corodiea*     7/A.  Copt/^o/rf^.f     8/^.  Dif:nityj  titles  ofl 

9//i.  Entry,  Right  of^ 
1.  GooDRiOHT,  DEM.  FowLKR,  V  FoRRESTER.  T.  T.  1807.  K.  B.  8  East,  552. 
A  m  r**  '^'  ^^''^S  tenant  for  life,  with  reversion  in  B.  in  fee,  in  1734,  levied  a  fine 

riff ht  of  en  su^^nttzance  de  droit  come  ( eo.  &c.,  with|proclamations.  In  1 735,  B.  devised  his 
try  is  4toi  reversion.  The  Court  held  that  the  fine  had  divested  his  estate,  leaving  in 
deviMble.  htm  only  a  right  ot  entry;  and  the  question  was,  whether  it  was  devisable. 
£  ill  j  The  Court  said:  we  are  of  opinion  it  is  not  devisable;  for  such  right  is  cer- 
tainly not  assignable  by  the  common  law;  nor  does  it  fall  within  the  words  of 
the  statute  3''2  H.  8.  c.  1.  which  are  ^'  hamng  manors,  lands,  tenements,  or  he- 
reditaments^" nor  of  the  statute  34  and  35  H.  8.  c.  5.  s.  4.  which  are  '^  hating 
a  sole  estate  or  interest  in  fee-simple  of  and  in  any  manors,  lands,  tenements, 
rents,  or  other  hereditaments  in  possession,  reversion,  or  remainder."  Now 
%»hat  description  of  interest,  falling  within  these  words,  could  the  devisor  be 
said  to  have  had  at  the  time  of  the  devise.  The  opinion  of  Lord  Eldon,  in  8 
Ves.  jun.  282,  was  certainly  against  it;  and  I^rd  Thurlow,  1  Yes.  jun.  ^55y 
supposed,  in  order  to  bring  executory  interests  within  the  statute  of  wills,  that 
they  must  have  been  considered  as  executed  by  the  statute  of  uses,  which  is  a 
differeut  interest  from  a  right  of  entry  for  the  purpose  of  revestinff  a  divested 
estate.  See  8  Ves.  jun.  282;  1  Bl.  Rep.  606;  Willes,  311;  3  T.  R.  94;  1 
Co  85.  b.  3  id.  32.  a;  '  Jodb.  17;  3  Ves.  699;  2  D.  &  R.  38. 
2.  GooDRiQHT,  DEM.  FowLER,  V.  FoERESTER.  E.  T,  1809.  Ex.  Ch.  Tauut.  578. 
Sed  quare  This  is  the  preceeding  case,  which  was  brought  here  by  a  writ  of  error. 
The  judgment  of  the  Court  of  K.  B.  was  affirmed,  on  the  ground  that,  wheth- 
er the  will  passed  the  right  or  not,  it  was  barred  by  non-claim.  But  in  the 
course  of  the  argument.  Sir  J  Mansfield,  C.  J.  suggested  whether,  as  Jones 
V.  Roe;  3T.  R.  83;  S  C.  1  H  Bl  30;  had,  contrary  to  the  old  doctrine, 
established  that  executory  interests  were  devisable,  by  analo  the  interest  in 
question,  notwithstanding  the  early  cases,  would  not  be  devisable  also:  it  would, 
he  said,  be  a  singular  construction  at  this  day  to  say,  that,  upon  the  words  of  a 
statute,  that  enacts  that  persons,  hamng  lands,  tenements,  and  hereditaments, 
may  devise  them;  he  who  hath  a  reversion  in  fee,  the  highest  estate  in  lands 
to  be  perfected  merely  by  entry,  cannot  devise  them.  The  policy  of  the  old 
law  was  the  fear  of  oppression,  arising  by  grants  of  disputable  titles.     Whero 

•  Corodics  are  not  devisable;  1  Powell  on  Dev.  Ch.  iii. 

f  In  are  previous  part  of  tlie  abridgment  (ante,  vol.  vi.  p.  410.)  it  has  been  ncen  that  co- 
pyholds were  not  devisable  at  common  Inw,  nor  are  the>  become  so  by  the  statutes  of  wiIIr; 
2  Roll.  Rep.  !^3;  Co.  Rep.  50;  Wood's  Int.  138;  for' to  pass  copyholds  by  dev i -so,  there 
must  have  formerly  been  a  surrender  to  the  urc  of  the  last  will  ana  toBtamcnt,  which  alono 
gave  effect  to  the  limitations  therein.  And  when  the  uses  were  named  in  (he  wil),  they  took 
effect  by  the  Nurrender,  and  not  by  the  will.  This  has  been  in  some  instances  rendered  un- 
nessary  by  the  r>5  Geo.  3.  c.  192.  as  stated  in  a  note,  page  410  in  vol.  vi. 

X  Titles  of  dignity,  whde  such  titles  were  the  consequence  of  territorial  possessions; 
when  the  land  was  alienated,  passed  with  it  as  appendant;  and,  consequently,  where  such 
land  wa*  devisable  by  custom,  passed  by  such  devise.  But  the  dignity  of  the  peerage  hav- 
ing, atter  alienations'  j^row  to  be  frequent,  been  congned  to  the  lineage  of  the  party  enno- 
bled, and  held  to  he  personal,  instead  of  territorial,  are  not  alienable  by  devise  or  oUierwise. 
1  Powell,  Ch.  iii. 

$  The  doctrine  in  question  is  very  important,  as  affecting  titles  derived  under  testamenta- 
ry  dispositions;  as  whether  the  disseisse  died  seised  or  not,  a  will  made  by  him  before  entry 
would  be  inoperative.  Salk.  237.  is  to  tlie  contrary,  where  it  is  said  the  disseisee  aAer  en- 
try, is  seised  ab  initio;  but  see  Lord  Eldun*s  tminion,  8  Ves.  282.  Cases  certainly  mayhap 
pen  where  ita  applicaUon  may  be  productive  of  much  inconvenieace;  and  Lord  Kllenborough 
m  Goodright  v.  rorre»ter,  d'East,  564.  observed,  it  was  a  question  peculiarly  fit  for  the  con- 
sideration of  the  legislature. 
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a  man  had  a  right  of  entry,  on  which  there  were  douht0,  or  which  he  would    |  112  ] 
not  enforce  himself,  the  law  gays  it   shall  not  be  a  subject  of  grant,  but  that    / 
does  not  show  that  it  may  not  be  well  devised  as  descend,  for  the  same  reason 
of  inconvenience  does  not  apply.     See  S  Vcs.  669;  6  id.  282;  2  D.  Sf  R.  S8. 
lOlh.  Equities  of  red^mpfion*     1 1/^.  Fet'Siinpky  tn.f     12//i.Fr«ii</ti4e«.J 
I3/A.  Lives y  estates  for. ^     \4th.  Manors. \\     I5th,  Mortgages  f^ 

\^th.   Offices -W      17.  Possibililies,  |   113  | 

JoxEs,  D.  Perry,  V.  Roe    H   T.  1739.  K.  B.  3  T.  R.  88.  I  H.  Bl.  30.  S  P. 

BuxKER  V.  Coke.  H.  T.  1706.  K.  B    11  Mod.  106;  S.  C.  1  Salk.  237.  A  powibili 

S.  P.  Love  ▼.  Wyndham.  1  Mod.  60.  with'iS'tn 

Per  Cur.     Although  a  bare  possibility  is  not  devisable,  a  p  >ssibility  coupled  i^r^t^iB  de 

with  an  interest  is.  vigablfti 

\%ih.  Power8.a     \9ih,  Rents.b     "iOth?  Tiikts.c     21s/.   Trust  Esiales.d 

2-2<f.    W"ys.*^ 
(D)  That  the  directions  jointed  out  by  the  statute  op  frauds  be  at- 
tended TO./ 

*  An  equity  of  redemption,  being  in  some  respectn  similar  to  a  tmst  estate,  has  always 
been  considered  devisable;  and  in  Ch.  Ca.  101.  it  was  determined  by  the  Court  of  Chance< 
rVf  that  where  a  person  seised  in  fee  kad  mortgaged  bis  es-ate,  and  afterwards  devised  it, 
the  eqaity  of  redemption  shall  go  to  the  devisee,  not  to  the  heir. 

f  Not  only  estates  in  fee-sinlple  absolute,  bat  also  determinable  fees,  and  base  fees,  are 
deviseable  under  the  statute  of  wills,  the  term  fee- simple  being  taken  in  its  most  extensive 
sense;  3  Bulst.  184. 

X  Franchises,  which  are  not  of  an  annual  yearly  value,  cannot  be  devisable;  but  (ranchis- 
ee  of  a  certain  value,  and  not  resttraineJ  to  the  person  of  iho  grantee  and  his  heirs,  may  be 
devised;  1  Inst.  111.  b.;  3  Rep.  32.  b.;  Franchises,  though  not  of  an  annual  value;  3  Rep. 
32.  b.;  6  Cru.  Diir.  28. 

^  The  statute  34  and  35  H.  8.  only  extend  lo  estates  in  feo-simple,  and  therefore  did  not 
enable  persons  to  devise  estates  which  they  held  pour  autor  vie;  see  Carter,  208.  31 1;  Popb. 
91.  97;  Dyer,  253;  PI.  49;  1  Roll.  Abr.  3M;  Salk.  619;  3  Ld.  Raym.  778;  Co.  Litt.  iS,  a, 
10  Rep.  9.'V,  Cro.  Eiiz.  41;  Palm.  32;  1  Suund.  2G1.  But  now  it  is  enacted  by  the  29  Car. 
2.  c.  8.  s.  12.  that  estates  pour  auter  vie  may  be  devised  by  a  will  in  writing  signed  by  the 
party  so  devising  the  same,  or  by  some  other  person  in  his  presence,  and  by  tiis  express  di- 
rections, and  attested  and  subscribed  in  the  presence  of  the  devisor  by  three  or  more  wit- 
nenses. 

This  kind  of  interest  per  auter  vie  may  be  entailed,  and  admits  of  a  limitation  over  by 
way  of  rent;  3  Will.  262;  3  Bro.  P.  C.  50;  but  which  may  be  burred  by  conveyance  or 
contract;  3  Bro.  P.  C.  50;  1  Atk.  555;  2  Vem.  225. 

II  Manors  may  be  devised  either  by  custom  or  by  the  express  words  of  the  statute  of  wills! 
3  Rep.  32.  b. 

**  If  a  mortgagee  devises  the  lands  mortgaged,  before  the  condition  is  broken,  it  will  be 
Toid,  because  a  condition  is  not  devisable.  But  an  estate  in  mortgnge  may  be  devised  after 
the  condition  is  broken;  and  in  such  a  case,  if  the  devisee  exhibits  bis  bill  against  the  mort' 
gagor  to  fbrclose  him,  a  decree  will  be  made  accordingly;  6  Cru.  Dig.  27. 

ft  Officer,  being  annexed  to  the  person,  are  not  devisable,  1  Powell  on  Dev.  Ch.  iii. 

a  Tke  power  of  devising  extends  not  only  to  the  several  actual  legal  estates  or  interests 
in  things  real,  bat  also  to  authorities  over  such  estates  or  things  The  learning  connected 
with  the  creation  of  powers  by  will,  their  subsequent  execution,  and  their  construction  in  law 
and  in  equity,  will  be  reserved  until  the  title  with  which  they  are  so  intimately  connected  is 
noticed. 

b  Rents  are  devisable  either  hy  the  custom,  or  by  the  express  words  of  the  statute  34  Hen. 
8;  and  where  lands  are  devisable  by  the  custom,  rents  out  of  them  follow  the  nature  of  the 
reversion  or  i>eignory  to  which  they  are  inciden'tj  and  are  devisable  likewise;  Litt.  s.  565; 
Cro.  Eliz.  805;  3  Rep.  33.  b. 

c  Tithes,  of  which  a  man  is  sei^thin  fee,  may  bo  devised  os  hereditaments;  Swinb.  140; 
Sty.  261. 

d  As  uses  were  the  medium  through  which  lands  were  originally  devisable,  so  tnist  es- 
tates, which  in  fact  are  uses  not  executed  by  the  statute,  arc  now  devisable;  but  where  a 
per:$OD  hns  only  an  equitablu  interesit  in  lands,  his  devise  of  them  amounts  (o  no  more  than 
a  direction  to  tho^e  who  have  the  legal  estate  in  trust  for  him  to  convey  it  according  to  the 
devise;  2  P  Wms.  258,  6  Cru.  Dig.  24. 

e  Ways  are  not  devisable:  Cro.  Eliz.  3o9;  2  Anders.  22. 

/  The  clause  in  the  statule^29  Car.  2.  c.  3.  that  relates  to  the  subject,  has  for  its  object  tlio 
adding  such  solemnities  to  the  publication  of  wills  as  the  legislature  conceived  best  cal- 
culated to  guard  men  in  extremis  against  frauds,  and  lo  pro  cct  the  legal  heir  from  bein;^  dis- 
inherited by  instiumenls  executed  hy  those,  whose  bodily  strength  might  bo  sufficient  to  ena- 
ble them  to  set  their  marks  to  depositions  of  their  property,  the  object  of  which  their  men- 
tal faculties  were  too.  weak  to  comprehend.      And,  with  this  view,  '*  it  is  enacted,  that  all 
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Is/.  In  What  cases  requisite.* 
[    114  "]  ^d.    ff  hat  these  directions  are. 

devises  anci  boqu(ists  of  any  lands  or  tenements,  dovisnblo  either  by  force  of  the  statutv  of 
wiili!,  or  by  that  statute  (statute  of  frauds),  or  by  force  of  the  custom  of  Kent,  or  -he 
custom  of  any  borough,  or  any  other  particular  custom,  shall  be  in  writing,  and  signed 
by  the  party  so  devisins  the  same,  or  by  some  other  person  in  his  presence,  and  by  his 
exp'osu  direction,  and  shall  be  attested  and  subscribed  4n  the  presence  of  the  said  de- 
visor by  three  or  more  creditable  witness,  or  else  they  shall  be  utterly  void  and  of  non- 
effect.*' 

*  The  first  material  words  in  the  clause  are  those  which  refer  to  the  instrument,  that  it 
is  tho  pirticulur  object  of  the  legislature  to  regulate,  viz.  *'  all  devises  and  bequests;*'  upon 
whicli  it  is  observable,  that  the  legislature  has  not  in  this  statute,  as  was  likewise  the  case  of 
tho  tiiatute^i  of  IL  8.  prescribed  any  particular  form  of  words  in  which  aii  ins  rument,  pur- 
porting a  do-.  lite,  should  be  conceived.  From  hence  it  follows,  that  any  paper  writing, 
which  would  have  constituted  a  valid  devise  before  the  statute  of  frauds,  will  be  equally  va- 
lid, as  such,  since  the  making  of  thit  statute,  if  the  forms -and  solemnirics  required  thereby 
attend  its  publication;  2  Atk.  368:   1  Powell  on  Dov.  ch.  iv. 

The  next  ma  erial  words  in  this  clause  are  those,  which  are  descriptive  of  the  sabjeet 
matter  upon  which  the  enacting  part  theieof  is  to  operate,  viz.  **  of  any  lands  and  tene- 
ments.*' It  has  been  determined  that  all  devises  by  whirh  terms  for  years,  or  other  in- 
terests arising  oat  of  lands,  arc  created;  or  by  which  powers  to  sell  or  charge  lands  are 
given,  are  within  the  statute.  Therefore,  where  an  estate  is  devised  for  a  term  of  years, 
or  a  sum  of  money  is  given  originally  ^at  of  land,  a  will  containing  each  a  charge  mast 
be  executed  in  the  manner  prescribed  Jiy  the  statat?;  because  it  is  the  same  as  a  devise  of 
the  land,  since  the  term  of  years  is  an  interest  in  the  land,  and  money  thas  given  can  only 
be  raised  by  a  mortgage  or  sale  of  tho  land;  2  Atk.  272;  2  Ves.  1T9.  There  is  one  ex- 
ception to  this  rale,  which  has  been  already  mentioned,  namely,  where  a  will  duly  execut- 
ed according  to  the  statute  of  frauds  contaios  a  general  charge  on  tho  testator's  lands,  in 
aid  of  his  personal  estate,  it  will  extend  to  legacies  given  by  a  subsequent  will  or  codicil, 
not  dulv  attested;  1  Eq.  Ca.  Abr.  409.  Hot  if  a  person,  by  a  will  duly  attested,  charges 
hi«i  real  estate  with  such  legacies  and  annuities  as  he  shall  aAerwards  give  and  charge  apon 
that  estate,  whether ottcdled  or  not,  a  charge  by  an  onatlerfted  codicil  will  not  be  good;  12 
Ves  29.  Although  a  trust  estate  is  now  what  a  use  was  before  the  statute  27  H.  8.  yet 
it  is  settled  that  it  can  only  be  devised  by  a  will  executed  according  to  the  statute  of 
frauds;  2  P.  Wros.  258;  3  Atk.  151.  An  estate  in  mortgage,  though  only  held  ass 
pledge  for  securing  the  repayment  of  money  borrowed,  can  only  be  devised  by  a  will  exe- 
cuted according  to  the  statute  of  frauds;  6  Cm.  Dig.  72.  The  same  rule  applies  to  an 
equity  redemption,  which  is  coa.'iidered  as  real  property,  and  similar  to  a  trust  estate ;  id. 
Some  modern  writers,  say. s,  ^Mr.  Craise  (6  Dig.  72),  have  as«erted  that  where  a  mortgagee 
disposes  of  monev  doe  to  him  on  a  mortgnge,  by  an  unattested  will,  the  legal  estate  in  tho 
lands  comprised  in  the  mortgage  will  pass,  f  can  find  no  authority  for  this  opinion; 
and  I  apprehtind  that  not  ing  more  than  the  money  would  pass;  with  a  right  in  equity  to 
call  on  the  heir  of  the  mortgagee  for  a  conveyance  of  the  land.  The  statute  of  wills 
does  not  extend  to  copyhold  estate.*?;  the  power  of  devising  them  was  indirectly  ex- 
ercised by  means  of  a  surrender  to  the  use  of  a  will;  and  it  has  been  determined  that 
in  those  cases,  a  will  made  in  pursuance  of  such  a  surrender  need  not  be  executed  ac- 
cording to  the  statute  of  frauds,  because  the  copyhold  passes  by  the  surrender,  not  by 
the  will;  which  is  only  a  declaration  of  the  us&»  of  the  sursender;  6  Cruise's  Dig.  73. 
As  t^rms  for  years  already  created  were  dtspotuble  by  testament  tictbre  the  statute  of  wills, 
they  aro  not  comprehended  within  tho  statute  of  frauds,  and  may  therefore  be  disposed  of  by 
any  kind  of  will  or  testamentary  disposition;  but  a  term  for  >ear8  in  lands  c:mnot  be  crea- 
ted by  a  will  which  is  not  executed  according  to  the  stajuto  of  frauds';  6  Csu.  Dig.  74.  If, 
however,  a  term  of  years  bocomos  attendant  on  the  inheritance,  it  is  then  considered  as  part 
of  the  inheritance,  not  a  ch'.ittel  rerd,  and  can  only  be  disposed  of  by  such  a  will  as  would 
pass  the  inhoritancn;  2  P.  Wme.  '2.'^G.  A  will  made  in  a  foreign  country  of  lands  situate  in 
En.^land  must  be  executed  in  the  snmo  manner,  and  attested  by  the  t^aniu  number  of  witnes- 
ses, as  a  devise  of  lands  made  in  England;  3  P.  \Vms.^0*2.  And  hereupon  it  has  been  dc- 
tentiined  {2  P.  Will.  75.)  in  the  c:isc  of  a  devise  of  lands  at  Barbadoes,  that  this  statute 
does  not  extend  to  such  of  our  colonies  and  plantations  asjvve  wore  in  possession  of  previous 
to  tho  time  of  it.s  passing:  the  principle  of  whit Ii  decision  i.«,  that  if  there  be  a  new  and  un 
inhabited  country  found  out  by  EngliMli  subjecis,  as  the  law  is  the  birth  right  of  every  sub- 
ject, hoy,  v.'heiRvcr  they  go,  carry  this  bw  with  them;  and,  therefore,  such  new-found  coun- 
try is  to  be  govtirned  by  tho  laws  of  England;  but,  afer  such  new  country  is  inhabited  by 
the  English,  acts  of  parlinmen*,  made  in  En^hind  without  naming  the  foreign  planta- 
tion^, wi!l  not  bin!  iheti).  -  Nor  is!  Bermuda  within  iho  statute,  having  become  an  Enj^lish 
colon*  in  KiOO;  Godcricov.  Shoddon,  8  Ves.  481.  The  provisions  of  the  statute  of  frauds, 
relatini;  to  the  executiiJU  and  attcs^atioii  of  v.  ills,  have  been  however  adopted  in  many  of 
tho  Bniish  colonial  poH.sc.HSLonp.  Tlioy  are  in  ibrce  in  St.  Kilts;  Beckect  v.  Marsden,  4  M. 
^  ii.  1;  and  the  statute  has  aU:o  botn  inJrodiicod  mto  Grenada;  Attorney  Genoral  v. 
Htrwart,  2  !Vlcr.  145.  n. 


ill 
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1,  Tfiit  fke  dtvise  be  intpriting.* 

2.  Thdtit  be  si^ned.1[  1*1^  1 
i,  LtMiLNE  V.  STANLtiY.  E.  T.  168 1 .  K  B.  3  Lcv.  1.  S.  P.  Hilton  v.  Kino.  If  jho  testa 

3  Lev.  36.J  JT/wS 

A  person  wrote  his  will  with  his  own  hand,  beginning  thus:  **  I,  John  Stan-  j^  ^^^  ^^^^ 
ley,  raak  this  ray  last  will  and  testament,"  and  put  his  seal,  but  did  not  sub-  ©  f  a  will 
scribe  his  name  to  it.  This  was  adjudged  to  be  a  good  will^  for,  being  written  either  at  ih« 
by  himself,  and  his  name  in  the  will,  it  was  sufficient  signing  within  the  statute,  beginning 
which  did  not  appoint  where  the  will  should  be  signed,  at  the  top,  boltom,  or  or  at  the 
margin;  and,  therefore  a  signing  in  any  part  was  sufficient.  And  three  of  the  *""•  "  ^* 
Judges  were  of  opinion,  that  the  putting  his  seal  had,  of  itself,  been  a  sufficient   '  .J  ^ 

signing  within  the  statute  of  frauds;  for  ngnum  was  no  more  than  a  mark  that  ^  ^  VUf 
it  Was  his  will,§  ficient  sign 

*  Though  this  be  the  first  solemnity  required  by  this  statute  in  the  making  a  will,  it  was*  .« ^  .tatnte. 
in  fiacti  an  unnecessary  provision  as  to  all  lands,  except  those  which  were  devisable  by  cus" 
torn  or  otiierwise,  previous  to  the  statute  of  wills;  devises  of  lands  made  deviseable  by  the 
statutes  of  wills  beinj»  thereby  required  to  be  in  writing.  It  applies,  thercfuro,  particularly  to 
land  of  the  former  description,  which,  being  leA  by  tho  statutes  in  the  same  situation  in 
wbi<^  they  were  ai  common  law,  continued,  were  so  authorised  by  custom,  devisable  by 
parol;  Shepwitb^scose,  Godb.  14,  15.  And,  to  prevent  the  frequent  perjuries  which  were 
committed  by  putting  words  into  testator's  mouths  that  had  never  been  spoken  by  them, 
it  enacts  generally,   tha':  all  devises  shall  bo  in  writing;  1  Powell  on  Devises,  ch.  4. 

They  most  also  be  redaced  into  writing  in  the  life -time  of  the  devisor;  for  it  is  not  snf- 
ficient  that  it  be  put  into  writing  after  bis  death,  being  first  declared  by  words  only,  for  then 
it  is  but  a  noncitpative  will.  It  is  not  material  upon  what  matter  or  staff,  whether  paper  or 
parchment;  or  in  what  language,  whether  English,  Latin,  French,  he,  or  in  what  kind  of 
hand  writing  or  character,  a  devise  is  wriiten,  so  that  it  be  fair  and  legible,  and 
the  meaning  be  sofficiently  apparent.  Neither  is  it  material  whether  it  be  written  large, 
or  by  notes  osaal  or  onosual;  or  whether  sums  of  money  given  be  expressed  at  full  leagth, 
or  in  figores,  provided  it  be  free  from  all  doubt  and  ambigoity;  6  Cm.  Dig.  48. 

t  This  solemnity  was  inferted  in  fevonr  of  persons  who,  by  accidents,  had  lost  their 
hands,  or  who,  by  blindness,  palsy,  or  ether  diseases  incident  to  the  boman  frame,  were 
incapable  of  performing  »his  ceremony  themselves.  The  ceremony  of  signing,  osed  by  tho 
ciril  law,  seems  to  have  been  chosen  rather  than  that  of  sealing  and  delivering,  which  was 
the  fendal  solemnity  attending  the  execution  of  deeds;  becaDse  the  seal,  which  had  been 
formerly  a  great  mark  of  distinction  among  families,  was  not  so  at  the  time  of  this  sta- 
tote*s  being  parsed;  and  the  form  of  sealing  and  delivering  had  not  so  great  a  tenduncy  as 
■igning  to  efiect  the  great  purpose  of  this  clanse.  the  discovery  and  prevention  of  frauds; 
Gilb's  Eq.  Rep.  262;  1  Powell  on  Dev.  Chap.  iv. 

%  In  which  case,  North  and  Levioz,  Jastices,  held,  that  it  was  Hot  material  whether  the 
oignatare  was  at  the  top  or  bottom  of  the  will  or  writing,  as  the  statute  doe^  not  say  sub* 
scribed,  bat  signed  by  the  testator.  The  principle  of  Lema>ne  y.  Stanley  has  been  recog- 
nized as  establised  law,  in  many  subsequent  cases;  Grayson  v.  Atkinson,  2  Ves.  sen.  454; 
also  Coles  v.  Trecothick,  9  Ves«  249.  And  Lord  Eldon  lately  observed,  that  **  Lord 
Ildrdwicke  intimated  a  very  clear  opinion  that,  if  a  tes'otor  with  his  own  pensaye  *  I,  A* 
B.  do  makk  this  my  last  will  and  testament,  &c.,'  and  acknew'edges  it  before  witneMe0» 
that  is  a  good  execution;  and  that  the  case  in  Levinz  cannot  be  sustained,  nnless  you  add 
one  or  two  circumstances,  either  that  the  witnesses  were  present  when  he  was  writing  the 
will,  wlitch.  Lord  Hardwioke  obseryes,  was  not  a' natural  presomption,  or,  if  they  were 
not  present,  that  be  acknowledged  it  to  be  his  writing,  when  he  called  them  in  to  attest  it$ 
certainly  expressing  his  opinion  that  sach  acknowledgment  woold  do;"  seeMerison  y.  Tur- 
nonr,  18  Ves.  183.  In  a  late  case  in  Ireland,  the  attestation  clause,  subscribed  by  three 
witnesses,  was  as  follows:  **  signed,  sealed,  published,  and  declared  by  the  testator,  in  the 
presence  of  the  witnesses;  and  when  it  was  declared  by  him  as  part  of  his  will,  that  be 
ga  e  and  beqaeatbcd  the  reyersion  of  the  lease  to  D.  to  his  eldest  son  John,**  Lord  Man-> 
ners,  C,  was  of  opinion  that  this  could  not  operate  as  a  devise,  for  want  of  being  signed 
by  the  testator.  This  was  so  clear,  that  the  counsel  for  the  devisee  was  obliged,  in  support 
of  their  arguments,  to  resort  to  the  cases  before  the  statute  of  frauds;  Blennerhasset  v.  Day» 
2  Ball-  end  Beatty,  104;  i  Powell  on  Dey.  by  Jarman,  p.  76.  n. 

§  But  this  doctrine  appears  to  have  been  very  mach  doubted  in  a  subsequent  ease.  Smith 
V.  Evans  (1  Wils.  8:3.  et  vid.  Gryle  v.  Gryle;  2  Atk.  182.),  in  which  Lord  Chief  Baron 
Parker,  Baron  Clive,  and  Baron  Smith,  {absente  Legg)  ere  reported  to  have  said,  that 
what  is  said  by  North,  Wyndham,  and  Charlton,  in  3  Lev  1  viz.  <*  that  putting  a  seal  to 
a  will  U  a  sufficient  signing  within  the  statute  of  frauds,"  is  a  very  strange  doctrine;  for 
that.  If  it  were  so,  it  would  be  very  easy  for  one  person  to  forge  any  other's  will,  by  only 
forging  the  names  ef  any  two  persons  dead,  for  he  would  have  no  occasioji  to  for^  t|iet«i'^ 
tator's  band       And  tho  tfardns  i^aid,  that  if  the  same  thing  shdoid  ^6m^  in  qu^ivn  ajMint 
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2.  Right  v.  Price.  M.  T.  1779.  K.  B.  Dougl.  241. 
But  if  the        A  will  was  prepared  and  written  on  five  sheets  of  paper,  and  a  seal  affixed 
devisor  ID    iq  ^i^g  |j|g|^  ^jr^^\  ^]^fy  ^Q  (*QfgQ  Qi^j  attestalion  written  on  it.     The  will  was  then 

I?"  j*^^" read  over  to  the  testator  in  the  presence  of  three  witnesses,  who  afterwards 
moDt  ia  subscribed,  and  the  testator  set  his  mark  to  the  two  first  sheets  in  their  pre- 
form, and  scnce,  and  attempted  to  set  it  to  the  third,  but,  being  unable,  from  the  weak- 
beginsso  to  nessofhis  mind,  he  said,  *'  I  cannot  do  it,  but  it  is  my  will.'^  Atler  this,  the 
sabscribo  three  witnesses  we»t  away,  being  desired  to  come  again  The  testator  died 
b  t'ha'^'  ^^i^^^u^  setting  his  mark  to  the  last  three  sliefits.  Lord  Mansfield  said,  the 
eomos  ioca^^^^'  ^^^  ^^^  ^"^^  executed;  for,  when  the  testator  signed  the  two  first  sheets,^ 
pableofdo  he  hod  an  intention  of  signing  the  other  two  sheets,  but  was  not  able;  he  there* 
ing  it,  thin  fore  did  not  mean  the  signature  of  the  first  two  sheets  as  a  signature  of  tho 
will  Dot  be  whole  will;  there  never  was  a  signing  of  the  whole.  The  Court,  to  be  sure, 
a  *||pi''f  would  lean  in  support  of  a  fair  will,  and  not  defeat  it  for  a  slip  in  form,  where 
tha  act!  ^  ^^^  meaning  of  the  statute  had  been  complied  with;  but,  here,  there  was  no 

room  for  presumption. — ^Adjudged  that  the  will  was  not  duly  executed. 

3.  WiNsoR  V.  Pratt.  E,  t.  1821 .  C*  P.  2  B  ^  B.  650;  S.  0. 6  Moore,  484. 
SochinteD  This  will  was  written  on  three  sides  of  one  sheet  of  paper;  it  concluded  by 
tioD  nniwt,  stating  that  ''the  testator  has  signed  his  name  to  the  two  first  sides  thereof^ 
however  apand  his  hand  and  seal  to  the  last."  It  was  duly  attested  by  three  witsesses. 
^M  17  i  ^^  appeared,  however,  that  he  had  put  his  name  and  seal  to  the  last  side  or.ly^ 
^         '    but  had  omitted  to  sign  his  name  to  the  two  first  sides.     The  Court  were  of 

opinion  that  the  will  was  well  executed.     Whatever  might  have  been  his  ia-^- 

tention,  at  one  time,  of  signiog  the  former  sheets,  by  bis  fiual  signature  he  had. 

al^andoned  that  intentitin. 

3.    That  it  be  attested  * 

(a)  What  is  8tifjlicient.'\ 

1.  In  general. 

I.  Pkate  v.  Ougly.  H.  T.  1709.  K.  B.  Com.  197.  S.  P.  Skin.  227. 

A  deviae  Action  of  ejectinent.     It  appeared  in  evidence,  that  the  instrument  was' 

be  attested  ^^^y  would  Dot  hold  that  sealing  a  will  only  was  a  safiirieDt  signiag  witbio  the  statote;  ancT* 
see  2  Vea.  soo.  458;  1  Ves.  II,  17. 

It  is  clear  that  a  mark  is  a  soffieieot  sigtialare  bj  a  testator  ondcrthe  statute;  8  Yes.  186; 
17  Ves.  458.  In  Lemajne  v.  Stanlej,  as  reported  id  Freem.  5S8.  ca.  724.  a  Bame  im- 
preesed  with  a  stamp  is  said  to  be  good. 

*  Id  the  coDstroetioo  of  the  statote  of  frands  oo  thb  point,  it  has  been  held  that  the  le- 
gislatore.  when  it  required  the  witnesses  to  attest  the  signing,  most,  by  iDiplicafioo,  have  re- 
quired them  to  atteat  tbecapaeitj  of  signing;  for  it  was  not  merely  the  absiraet  act  or  form 
of  signing  that  the  lesislsture  reauired  as  one  necessary  solemnity  to  the  constintion  of  a 
devise,  tor  an  idiot  orlnnatic  might  pat  his  name  to  an  instrument;  and  yet  be  perfectly  ig- 
norant of  its  cootents;  but  the  legislatare,  in  the  word  *'  sigpiag,*'  comprehended  another 
idea,  namely,  aigning  an  instrument  intending  to  be  a  will;  consequently,  the  moDtal  pow- 
er or  capacity  of  willing  was  necessdry,  as  well  as  the  corporal  power  of  putting  the  mark 
^  or  name,  to  conatitute  a  signing.     The  basiness,  then,  of  the  persons  required  by  the  sta- 

tute to  be  present  at  executing  a  will,  is  not  barely  to  attest  the  corporal  act  ef  signing,  hot 
to  try,  judge,  uad  determine,  whether  the  testator  is  compos  to  aign;  Harris  v.  Ingledew, 
8  P.  W.  98;  Camd.  Arg.  2o;  2  Atk.  56.  8.  And  see  Skin.  287;  Prec.  Cb.  184;  2  P. 
WnM.'506;  2  Vea.  jun;455;  8  P.  Wms.  258;  2  Atk.  182:  Doug.  144;  8  Ves.  504;  1 
Ves.  $t  Bea.  862: 

t  A  deviae  mast  also  be  published,  that  is,  the  devisor  must  do  sone  act  fiom  which  it 
can  be  coooladed  that  ho  intended  the  instrument  to  opcTate  as  a  will  or  devise.  And  Lord 
Hardwieke  haa  mentioned  a  case  (8  Atk.  161.)  where,  upon  trial  at  bar  in  the  Court  ef  K. 
B..  the  question  was,  whether  the  testator  had  published  hiA  will,  for  there  was  no  doubt 
of  his  eiecuting  it  in  the  presence  of  three  witnesses,  or  of  iheir  having  attested  it  in  his 
presence,  which  sbowsd  that  publication  was  in  the  eye  of  the  law  an  essoaiial  part  of  the 
execution  of  the  will,  and  not  a  mere  matter  ef  form.  The  words  **  signed  and  published 
by  the  said  A.  B.  as  and  for  his  last  will  and  testament**  are  a  soflicient  publication;  1  Com. 
196.  A  will  was  delivered  by  a  testator  as  his  act  aud  deed,  and  the  words  **  sealed  and' 
delivered*'  were  put  above  tho  place  where  the  witnePFes  were  to  sabscribe.  It  was  ad- 
judaed  that  this  was  a  sofficieat  pnblicKtion;  4  Burn's  Eccl.  L.  119. 

In  Moodie  v.  Raid,  7  Taant.  861.  Gibbs,  C.  J,  nppeared  to  be  of  opinion  that  publication 
waa  not  an  easential  part  of  a  will,  not  being,  as  be  conceived,  necessary  to  devises  by  cus- 
tom at  eommon  law,  nor  made  ao  by  the  statute  of  H.  8.  and  Car.  2.,  but  thia  was  an  obi" 
titr  4ietmm,  anealltd  for  by  tha  ivbjeot  before  the  .Court. 


written  by  OKver  St.  John,   Earl  of  BoHngbroke,  the  devisor,     lliese  words  and  sob 
were  also  written  in  his  hand-writ injor.  viz.  ^^  Signed,  scaled,  and  published,  as*^*^^^^  ^X 
TOY  last  will  and  testanoent,  in  the  presence  of;"  and  then  the  names  of  the  *!>'«« o«'^<*p«' 
three  witnesses  were  subscribed:  two  of  them  were  dead;  and  the  third,  who  ^^,^^^^^1, 
was  produced  at  the  trial,  deposed,  that  he  had  been  a  servant  to  his  lordship,  preience.^ 
And  that  28  years  before,  he  and  the  other  witnesses  were  called  upon  in  the  Where  the 
•night  and  ordered  into  the  EarPs  chamber,  who  produced  a  paper  folded  up,  testator 
and  desired  him  and  the  others  to  set  their  hands  to  it  as  witnesses,  which  they  ^7'?i'q% 
did  in  his  presence;  but  he  deposed,  that  they  did  not  see  any  of  the  w^riting,  A-  1     .^ 
nor  did  the  £arl  tell  them  that  (he  instrument  was  his  will,  or  say  what  it  was,  |^^  j^j^ 
but  believed  this  to  be  the  paper,  because  bis  name  and  those  ofthe  other  wit- gg^cient, 
nesses  were  to  it;  and  he  had  never  witnessed  any  other  paper  lor  the  Earl,  though thej 
but  that  he  had  oflen  seen  the  Earl  write,  and  believed  the  whole  of  the  instru-<lp  not  see 
ment  to  be  of  the  Earl's  writing.     And  it  was  objected  that  this  will  was  not  him  sign  bia 
good,  within  the  statute  of  Charles  '2.;  for,  that  required  the  witnesses  to  «t- jJ^JJ^®*  JJ^^^^ 
test  Che  signing  by  the  devi'^or,  or,  at  least,  the  publication  of  the  will;  neither  been  doubt 
of  which  had  been  done  in  this  case.     But,  it  was  replied,  that4t  was  well  ex-  ed  whether 
euted;  for,  that  it  was  suiBcient  it  the  testator  wrote  these  words:  ''signed, an  actoal 
sealed,  and  published,  as  his  will,"  and  requested  the  witnesses  to  subscribe  "*J"^**^* 
their  names  to  ity  and  that  they  need  not  hear  the  devisor  declare  it  to  be  his^"*®"* 
wilK     And  a  case  was  cited,  determined  by  Lord  Shaflsbury  before  the  statute,  |,^  ^  ^J^j 
where  a  man,  having  witten  a  wiU  with  his  own  hand,  and  also  these  words,  sor  was  ne 
*'  signed  and  published  in  the  presence  of,"  and  no  witness  had  subscribed  it,  cesaarj. 
it  was  held  well  published.     And,  in  the  principal  case,  Lord  Ch.  J.  Trevor 
inclined  to  think  that  the  evidence  was  sufficient  to  find  it  well  executed;  and 
llie jury  found  it  accordingly.     However,  it  seems  doubtful  whether  there  must 
be  an  actual  acknowledgment  of  the  signing  to  one  of  the  witnesses  to  warrant 
tbe  attestation;  for,  it  is  said,  in  the  case  of  Stonehouse  and  Evelyn,  ;3  P.  W. 
S54.  that  it  is  sufficient  if  one  of  the  three  witnesses  swears  that  the  testator 
acknowledged  the  signing  to  be  his  own  hand ;  from  whence,  it  seems  a  neces- 
aary  inference  that  such  an  acknowledgment,  at  least,  is  necessary  to  support 
cthe  attestation;   I  Powell  on  Div.  ch.  iv. 

2.  Bond  v  Siiawell.  M.  T.  1766,  K.  B.  3  Burr.  1773;  S.  C.  1  Bl.  Rep. 

407. 

A.  B.  made  his  will,  consisting  of  two  sheets  of  paper,  all  in  his  own  hand- The  witnei 
-writing,  and  signed  at  the  bottom  of  each  paper.     The  sentences  and  words  J®^^^*     ** 
were  ao  connected  from  the  bottom  of  each  page  to  the  top  of  the  next,  and  ^Y^Q\^  ^^^ 
particularly  from  the  fourth  side  of  the  first  sheet  to  the  first  side  of  the  second  The  pre 
ehec^,  that  they  were  imperfect  and  nonsensical  if  read  apart;  but  clear  and  in-somption 
telligible  when  read  together.     He  also  made  a  codicil  in  like  manner  on  a  however  ia, 
•ingle  sheet.     The  testator  then  called  in  C.  D.,  showed  him  both  the  sheets*^**  *"  *•»• 
of  the  will,  and  his  signature  toevery  page,  told  him  that  was  his  will,  and  also  J^h^b^wiU 
showed  him  the  codicil,  and  desired  him  to  attest  both,  which  he  did  on  the  last  j,  written 
sheet  of  the  will,  and  on  the  codicil,  in  the  presence  of  the  testator,  and  then  are  in  ths 
lefl  the  room.     E.  F.  and  G.    H  came  in  immediately  afterwards:  the  testa- room  wbers 
-tor  showed  them  the  codicil  and  the  last  sheet  of  the  will,  and  sealed  them  in  ^^e  ^b*** 
their  presence;  took  each  of  tliem  up  and  severally  delivered  them  as  his  act®*  "^^^ 
and  deed.     These  witnesses  then  attested  the  same  in  the  testator's  presence; 
but  never  saw  the  first  sheet  of  the  will,  nor  was  it  produced  to  them,  nor  was 
the  same  or  any  other  paper  on  the  table.     After  the  testator's  death,  both 
sheets  of  paper  were  found  in  his  bureau,  not  pinned  together,  but  wrapped 
up  together,  with  the  codicil,  in  one  piece  of  paper.     Tlie  question  was,  whelh-   ^  . 
cr  the  will  was  duly  attested  according  to  the  statute  of  frauds.     The  case  was    *^         -* 
several  times  argued  before  all  the  judges  in  the  Exchequer  Chamber;  and 
Lord  Mansfield  acquainted  the  bar  that  there  had  been  a  conference  among 
all  the  judges,  except  Mr.  Baron  Adams,  upon  this  case,  which  was  an  arnica* 
ble  suit  to  try  the  real  merifs  of  the  question.     It  occurred  to  the  judges,  that 
the  way  in  which  the  parties  had  put  the  case  did  not  go  to  the  merfts;-  be- 
cause^  if  the  first  sheet  was  in  the  room  at  the  time  when  the  latter  sheet  wets 


executed  afid  attested,  there  would  remain  no  doubt  of  its  beinft  a  good  will, 
and  a  good  attestation  of  the  whole  will;  but,  if  the  whole  sheet  was  not  then 
in  the  room,  a  doubt  mi^ht  arise  wheiher  it  was  or  was  not  a  good  attestation, 
as  to  the  real  estate.     Howevc  r,  no  opinion  was  given  or  formed  by  the  judg- 
es upon  such  doubt  which  might  so  arise,  if  it  should  appear  that,  in  fact,  the 
first  sheet  was  not  then  in  the  room.      A  will  properly  attested  might,  by  refer- 
ence to  another  instrument,  establish  particular  clauses, ^o  ascertained  by  a 
clear  reference,  as  strongly  as  if  the  clauses  so  referred  to  had  been  repeated 
in  the  will  verbatim;  and  there  were  references  in   this  will  from  one  part  to 
another.     Every  presumption  ought  to  be  made  by  a  jury  in  favour  of  such  a 
will,  when  there  was  no  doubt  of  the  testator's  intention.     It  was  not  necessary 
that  the  witnesses  should  attest  every  page,  folio^pr  sheet;  or  that  they  should  be 
particularly  shown  to  them.     This  had  been  settled;  but  the  fact,  whether  the 
first  sheet  of  the  will  was  or  was  not  in  the  room  at  the  time  of  the  executing 
and  attesting  the  latter,  might  be  material  to  be  known;  if  it  waf,  the  jury 
ought  to  find  for  the  will  generally;  and  they  ought  to  find  all  things  favoura- 
ble to  the  will.     If  it  was  doubtful  whether  the  first  sheet  was  then  in  the  room 
or  not,  they  all  thought  the  circumstances  sufficient  to  presume  that  it  was  in 
the  room,  and  that  the  Jury  ought  to  be  so  directed;  but,  upon  a  special  ver>- 
diet,  nothing  could  be  presumed;  they  were  all  of  opinion  that  it  ought  to  be 
tried  over  again;  and,  if  the  jury  should  be  o(  opinir.n  that  it  was  then  in  the 
So,  the        room,  they  ought  to  find  for  the  will  generally;  and  they  ought  to  presume  from 
Hbcrall    ex  ^^®  circumstances  proved  that  the  will  was  in  the  room, 
poundcdihe  ^-  SniREs  v.  Gi  afcock.  E.  T.  1687.  C.  P.  Salk.  688. 

words  •*  in  A  testator  desired  the  witnesses  to  go  into  another  room,  seven  yards  distant, 
the  pros  to  attest  his  will,  in  which  there  was  a  window  broken,  through  which  ihe  tes- 
9nre,**  by  tator  might  see  them;  and  it  was  held  that  this  will  was  well  attested,  accord- 
liolding  jj^g  j^j  jIj^j  statute ;  for  it  was  sufficient  that  the  testator  might  see  the  witnesses, 
AonyinooB  ^"^  ^^^  necessary  that  he  should  actually  see  them;  for,  in  that  case,  if  a  man 
<iriih  "with  should  turn  his  back,  or  look  another  way,  it  would  vitiate  the  will.  So,  if  the 
10  the  testator,  being  sick,  should  be  in  bed  with  the  curtains  closed.  Sec  6  Dow. 
view."        202;    1  P.  Wms.  239;   I  Bro.  R.  99. 

And  by  pre  4.  DwY  v.  Smith.  E  T.  1692.  K.  B.  3  Salk.  995. 

samingthat  The  testator  lay  in  bed  in  one  room,  and  the  witnesses  went  through  a  small 
[  I'SO  I  passage  into  another  room,  and  there  subscribed  their  names  on  a  table  in  the 
if  the  testa  middle  of  the  room  and  opposite  io  the  door,  and  both  that  door  and  the  door 
tQf^mlghi  of  the  room  where  t.He  testator  lay  were  open,  so  that  he  might  have  seen  them 
h°dV^«ui'  su^sc^'i^e  their  names  if  he  would;  that  was  held  sufficient,  though  there  was 
Wh*  *  "®  proof  that  the  testator  Jid  see  them  subscribe;  for  it  was  possible  that  the 
thereforA  n  tcstator  might  have  seen  them  subscribe. 

tesutnrwas       4.  DoE,  D.  Wright,  v  MANr^or.n   E.  T.  I8l.'>.  K.  B.  1  M.  &  S.  291. 
in  a  room,        The  attesting  witnesses  retired  from  the  room  where  the  testator  had  signed, 
from  ono     and  subscribed   their  natnes  in  an  adjoining  room;  and  the  jury  found  that, 
P"?  h*[       ^'■®"*  ^"^  ?^^^  ^^  ^^^  testator's  room,  a  i^erson,  by  inclining  himself  forwards, 
might,  by    ^*^^  ^^^  ^^^^  ^"^  ^^  ^^^  ^^^^^  "™^^^'  ^^^^  ^^^  ^^^  witnesses;  but  that  the  tea- 
inclining     ^^^^^  was  not  in  a  situation  in  the  room  that  \m  might,  by  so  inclining,  hare  seen 
liis  bead  in  them.     The  Court  held,  that  the  will  was  not  duly  attested,  and  said:  it  is  not 
4o a pasMgo  Qecessary  that  a  devisor  should  actually  see;  but  the  question  is,  whether  ho 
liave  seen    ^ust  not  be  in  sucb  a  situation  that  he  might  see  the  witnesses  attest,     I  am 
eg  atilsnh!^  °'^  enough  to  rembcrthe  decision  of  Casson  v.  Dade  (1  Bro.  C.  O.  99:)  upon 
will  bat     ^^^^  point,  and  afterwards  went  to  view  the  otfice,  through  the  window  of  which 
no^  in  the    it  was  proved  that  the  testatrix,  who  sat  in  her  carriage  when  the  will  was  at- 
aitnation  in  tested  in  tiic  office,  might   have  seen  what  was   passing  there.     In  favour  of 
which  he     attestation,  it  is  presumed  that  if  the  testator  might  see,  he  did  see.      But  I  am 
was.  the      afrajj  that,  if  we  got  beyond  the  rule,  which  requires  that  the  witnesses  should 
held  n"  to  ^^  actually  within  the  reach  of  the  organs  of  sight,  we  shall  be  giving  effect  to 

be  well  eie      *  Bat  where  the  witnessefl  aabscribed  their  names  at  a  window,  in  a  passage  where  they 
^uted.*         conld  only  see  a  part  of  the  bed  on  which  the  testator  lay,  and  he  could,  as  he  lay  there, 
see  them  attest  the  will,  held  not  to  be  duly  executed;  4  Bro.  P.  C.  71. 
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aa  attestation  out  of  the  devisor's  presence;  a  to  which  thid  rule  id,  that  where 
the  devisor  cann  )t,  bv  pr)s<9i>)ilitv,  <;e3  the  act  doing,  that  is  out  ofhis  presence. 
6.  fkcLBsTov  V.  S-TTT,  oHm  Spbke.  M.  T.    1688.  K.  B.  Carth.  79;  S.  C- 
Com'j.  I>6;  S.  C.  I  Show  89.    S.  P.  B:ioderick  v.  Broderick.    1  P. 
Wnas.  *239.  Batle«ta|or 

On  a  trial  at  bar,  the  defendant  in  ejectment  claimed  under  a  will  duly  exe-  '""J''  ***  •". 
cuted  accordi;ig  ti  the  statute  of  frauds,  and  the  plaintiff,  in  order  to  set  aside  ^P^   ^tbT^ 
that  will,  produced  a  subsequent  one,  subscribed  by  three  witnesses,  who  them-  ho  may,  if 
selves  proved  that  the  testatrix  signed  it  in  their  presence,  but  that  they  did  not  be  please, 
subscribe  it  in  her  presence;  for  that  she  signed  it  in  her  bedchamber,  and  see  the  wit 
they  subscribed  it  in  the  hall;  and  that  it  was  not  possible,  from  her  chamSer,  "®^"  "ob 
to  see  what  was  done  at  the  table  in  the  hall,  there  being  a  passage,  and  eight  *^"^^*  ^*'^ 
or  ten  turning  stairs,  between  those  places;  and  that  the  testatrix  continued  j  °  his^po^i 
in  her  chanber  all  the  time  the  witnesses  were  su')scribing      The  Court  were  rion; 
of  opinion  that,  as  to  the  devise  of  lands,  the  latter  will  was  void  for  this  defect. 
.    6.  l\f  ACHBLL  V.  Temple.  E.  T.  35,  Car.  2.  K.  B.  2  Show.  288, 
In  this  ca^e  there  was  a  deed  of  settlement,  with  power  to  revoke  by  any  And  though 
deed,  8tc.,  or  by  last  will  and  testament.     The  party  made  a  will,  and  publish-  ^he  retiring 
ed  it  in  the  presence  of  three  witnesses;  but  he  being  sick,  and  there  being  so  '    1*1  J 
great  a  company  in  the  room  that  the  noise  thereof  disturbed  him,  he  desired  ^^  ^^®  ^'* 
them  to  go  to  the  next  room  to  su'iscribe  their  names,  which  they  did.     And  bv*dwii  *  f 
one  question  was,  if  this  were  a  good  will  within  the  statute,  it  requiring  that  t^le  devi«or 
the  witnesses  should  sign  it  in  the  presence  ol  the  testator.     The  Court  and  it  will 
counsel  agreed  upon  a  special  verdict;    but  the  jury  fonnd  for  the  plainti  ',  mnke  no 
*rho  was  heir  at  law,  saying,  they  were  all  of  opinion  that  it  was  not  a  good  diiferencc.* 
will. 

7.  Right,  o.  Cvrtbr,  v.  Price.  M.  T.  1779.  K.  B.  !  Doug.  ^41.  And  he 

Per  Cur.     If  a  testator  be  in  a  state  «f  insensibility  when  his  will  is  attested,  ™""^J^j°|^g 
the  will  is  not  duly  executed,  according  to  the  meanino^.of  the  statute  of  frauds,  -^^^  ^^^^^  ^^ 
although  he  be  corporally  present.  Bonsibitity. 

8.   HvNosv.  James.  E.  T.  1737.  C.  P.  Com.  531.  S.  P.  Brig e  v.  Smith. 
Wil!es,  1.  S.  P.  Croft  v.  Pawlet.  E.  T.  1740.  K.  B.  *i  Str.  1109;  S. 
C.  8  Vin.  Ab.  128.  pi.  14. 
In  ejectment  by  an  heir  at  law,  the  question  for  the  opinion  of  the  Court  The  facts 
was,  if  it  should  be  left  to  a  jury  to  determine  whether  the  witnesses  to  a  will  neceasary 
being  all  dead,  set  their  names  in  the  presence  of  the  testator:  and  this  merely  ^jj^cpij^jn 
upon  circumstances,  without  any  positive  proof.     The  Court  said  this  was  ane^d  ^^^^ 
matter  fit  to  be  left  to  a  jury.     The  witnesses,  by  the  statute  of  frauds,  ought  however, 
to  set  their  names  as  witnesses  in  the  presence  of  the  testatrix;  but  it  was  not  be  set  forth 
required  by  the  statute  that  this  should  be  taken  notice  of  in  the  subscription  |"  the  .ittei 
to  the  will;  and  whether  intended  or  not,  it  must  be  proved;  if  inserted,  it  did  .^  gj^j'^j  ^ 
not  conclude,  but  it  might  be  proved  contra^  and  the  verdict  might  find  it  con^  ^^^  ^,^^1^' 
tra.     Then,  if  not  conclusive  when  inserted,  the  omission  did  not  conclude  it  ment  con 
was  not  so;  and  therefore  must  be  proved  by  the  best  proof  which  the  nature  closive.f 
of  the  thing  would  admit  of.     In  case  the  witnesses  were  dead,  there  could  not 
probably  be  any  express  proof;  since,  at  the  execution  of  wills,  few  were  pre- 
sent but  the  devisor  and  the  witnesses.     Then,  as  in  other  cases,  the  proof 
must  be  circumstantial;  and  there  might  be  circumstances  to  induce  a  jury  to 
believe  that  the  witnesses  set  their  hands  in  the  presence  of  the  testatrix,  ra- 
ther than  the  contrary;  and  it  being  a  matter  of  fact,  was  proper  to  be  lefl  to 
them.     The  plaintiff  was  nonsuited. 

*  And  a  device,  even  if  it  be  ezecated  in  the  room  where  theteMalor  is.  and  may  see  it, 
if  he  oleasof,  will,  if  the  sobscribing  be  done  in  a  clandesdne  and  secret  manner,  be  void; 
1  P.  Wms.  740. 

t  la  Lord  RancHfT  v.  Lady  Parkins.  6  Dow,  202.  Lord  Eldon  said^sif  ii  be  proved  that 
they,  (the  witnc«es)  did  actnally  sign  in  the  testator's  pesenciT,  the  not  recording  that 
circamatance  will  not  vitiate  the  will,  but  when  the  will  is  produced  in  a  couitof  juMice,  i^ 
ia  necessary  that  the  proof  should  be  made;  and  if  it  were  necessary  for  the  decisioA  of 
theqaestioo,  it  would  be  sent  to  a  court  of  law. 


^ 
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^        9.  Leav.  Libb.  H.T.  1686.  K.  B.  Csrth.So;  S.  C.  €a,  T.  Holt,  74'^;  S. 

r.Comb.  174 
It  ii  not sHf     l>.  by  his  will  in  writing,  devised  th»t  hie  lands  should  be  sold,  which  will 
Ms''  1    ^*  *ig"®^  «"*d  published  in  the  presence  of  two  witness;  viz.  W.  and  B.,  who 
J      .*  J    attested  and  subscribed  the  will  in  the  presence  of  the  testator.     About  a  year 
es  to  a  will  aft®"^'^*''^^^  D.  made  another  writing,  by  which  he  revoked  a  legacy  gives  by 
and  codicil  his  will,  and  gave  a  new  legacy,  and  also  thereby  declared  that  bis  intent  was 
aggregately  that  his  will  should  be  ratified  and  confirmed  in  all  things  except  as  he  had  al- 
nake  op     tered  it  by  that  writing,  and  that  this  codicil  should  be  accepted  and  taken  as 
the  oumeri  ^^^^  of  his  will.     This  codicil  was  stoned  and  published  in  t  e  presence  of  two 
tion  of  the  ^i^n^^s^^  only;  viz.  B.  who  was  a  witness  to  the  will,  and  H.,  who  was  a  new 
sutote.       witness.     At  the  time  of  making  the  codicil,  neither  the  first  will,  nor  the  last 
witness  thereto,  viz.  W.  were  present,  and  the  codicil  was  separate  and  never 
annexed  to  the  will.     The  question  was,  whether,  by  this  will,  signed  and  at- 
tested as  above,  the  lands  were  well  devised  within  the  statute  of  frauds.    The 
Court  held  that  the  will  and  the  ctnlicil  together  were  not  sufficient  to  pass  the 
lands;  for  that  the  statute  of  frauds  expressly  required  three  witnesses  to  every 
will  by  which  lands  were  devised;  that  a  certain  method  was  pointed  out  there- 
by, which  every  person  in  making  a  will  ought  to  pursue,  to  prevent  fraud; 
consequently  those  who  would  have  the  benefit  thereof,  ought  to  adopt  the 
means  thereby  prescribed,  which  was  not  done  in  this  case;  because  H., 
%vho  was  witness  to  the  codicil   onlv,  could   not  thereby  become   a  wit- 
ness to  the  will.      And   Hnlr,  C    J.,  argued  that  if  lands  had  been  de- 
vised by  the  codicil,  such  devise  would  certainly  have  been  void,  not  being 
sufficiently  attested;  because  one  of  the  witnesses  who  subscribed  the  will  was 
in  nowise  concerned  touching  the  codicil^  and  one  of  the  witnesses  who  sub- 
scribed the  codicil  was  in  nowise  concerned  touching  the  will.     See  Prec.  in 
Ch.  270;  S.  C.  Gilb,  Rep.  E.  5;  3  Rep.  Ch.  166;  2  Vera.  697. 

2,   fVken  there  are  separate  inatrwnenU, 
Carleton  v.  Griffin.  E.  T.  1759.  K.  B.  1  Burr.  649;  S.  C.  2  Ld.  Kenyon, 

281. 
It  was  for  '^'  ^-)  ^°  ^^®  ^^  of  May,  175?,  wrote  upon  a  sheet  of  paper,  with  his  own 
merly*heldl)ttnd,  as  follows:  ''  Know  all  men  by  these  presents,  that  I,  A.  B.,  make  the 
that  every  afore-mentioned  my  last  will  and  testament."  He  then  proceeded  to  give  two 
will  and  ev  freehold  houses,  and  subscribed  it;  but  there  was  no  witness.  In  January, 
ery  codicil  ^  ^^^^  j^^  wrote  on  the  same  sheet  of  paper  the  following  words:  Memorandum, 
wately  aT'*"  Whereas  I  have  laid  out,  &.c.  on  a  lighter,  ^c.  and  the  barge  called  the  Le- 
teated  by  tnon,  &c.  all  shall  be  at  my  wife^s  disposal:  and  this  not  to  disannul  any  of  the 
thrpe  wit  former  part  made  by  me,  the  2d  May,  1762,  except  that  my  wife  Bhalf  not  be 
neaaes;  bat  liable  to  pay  to  my  son  John,  &c.  Witness  my  hand,  A  B."  The  will  was 
that  IB  no  jvritten  on  the  first  and  second  sides  of  a  sheet  of  paper,  and  the  memorandum 
and^ihtm'  ^^  begun  either  upon  the  end  of  the  second,  or  the  beginning  of  the  third,  and 
been  alao  written  upon  the  third  side;  and  all  the  second  writing  related  only  to  the  per- 
holden»that  sonal  estate.  The  testator  subscribed  this  in  the  presence  of  three  witnesses; 
there  may  then  he  took  the  said  sheet  of  paper  in  his  hand,  and  declared  it  to  be  his  last 
I  123  ]  will  and  testament  in  the  presence  of  the  said  three  witness;  and  thendeliver- 
be  several  ^^  [i  (q  them,  and  desired  they  would  attest  and  subscribe  it  in  his  presence; 
te^tati^  which  they  accordingly  did.  The  question  was,  whether  this  will  was  duly  at* 
and  but  one  ^^^^^^  according  to  the  statute  of  frauds. 

attestation.  Lord  Mansfield  said,  the  case  was  accurately  put;  for  it  was  not  stated  to 
be  either  a  will  or  a  codicil,  but  a  sheet  of  paper  written,  4rc.  At  first,  in 
1752,  the  testator  did  not  know  that  any  witnesses  were  necessary;  in  1764 
he  found  they  were  necessary;  then  he  made  a  subsequent  disposition,  which 
was  a  memorandum  to  be  added  to  it;  but  he  did  not  call  it  a  codicil,  nor  did 
the  case  state  it  to  be  so.  He  plainly  considered  the  whole  as  one  entire  dis*" 
positir»n,  and  he  expressly  declared  in  the  latter,  that  he  did  not  thereby  meaa 
to  disannul  any  part  of  the  former  devise  or  dispositions.     There  is  not  a  tittle 

*  Rep.  Temp.  Holt,  742;  Gilb.  Rep.  5*  Pre.   in  Ch.  870:  2  Vee.  joa.  228;  2  Borr. 
1785;  16  Vee.  167:  1  Vee.  &  Bea.  445. 
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in  the  latter  that  relates  to  the  real  estate;  therefore,  the  onlv  intent  of  having 
the  three  witnesses  was,  and  nuist  bo,  to  authenticate  the  fomier.  Then  the 
publication  of  it  was,  as  of  a  will;  he  took  up  the  sheet  of  paper  and  said,  ^'  it 
is  my  will;^'  and  certainly  he  did  not  naean  a  part  only,  but  the  whole  of  it; 
and  be  desired  them  to  attest  it:  all  this  must  relate  to  the  whole  that  was  writ- 
ten on  the  paper. 

(6)  M  what  iime  aticMtaUan  skattld  take  place,*  m. 

(t)  A  to  who  may  be  wHnessea.-t  b,  \l^^ 

i.  Hjlliard  ▼.  Jknniwgs.  T,  T.  170".  K.  B.  Com.  Rep.  91 ;  S.  C.  1  Freem.  iag  to  the 

510;  1  Lord  Raym.  505.  wnrdsi  of 

A.  B,  devised  lands  to  C  D.  and  his  heirs;  C.  D,  was  one  of  the  three  at- the  ■tatme, 
testing  witnesses.     The  Court  held  that  this  will  was  not  executed  according  |*|^7>^' 
Co  the  statute.  i  \oa  i 

2.    AssTET  V.  Dowsing.  E.  T.  1747.  K.  B.  2  Stra.  125S.  ^  ' 

In  this  case  T.  demised  the  lands  in  qurstion,  and  charged  all  his  real  and  A  qoestion 
personal  estate  with  annuities  and  legacies,  and  particularly  with  an  annuity  ^^^^^^^  <o 
of  2  I.  per  annum  to  E.  the  wife  of  H.  for  her  life,  and  to  her  separate  "se ;  ^^^®^^^JJ[j|jj| 
and  also  gave  a  legasy  of  10/-  each  to  H.  and  his  wife  for  mourning.     To  this  jt^  coold  bm 
will  there  were  three  witnesses,  whereof  H   was  one.     They  were  all  Hying,  porg^d  bj 
as  was  also  the  wife  of  H.     The  devisee,  before  and  at  the  trial,  made  a  ten-  aay  watier 
der  to  H.  of  201.  for  his  and  his  wife's  legacy,  which  he  refused  to  accept,  and  *'  pott  foe 
those  legacies,  at  the  time  of  the  trial  were  not  discharged.     Lord  Chief  Jus-      * 

*  AUhooah  tb«  rab^eriplion  by  the  witnesses  need  not  hesimoltsneeas;  Anon.  Cb.  Ca. 
103;  2  Vem,  429;  Pree.  Ch.    104;  yet  it  is  the  safest  way  to  eiecate  the  will  in  the  pre-    • 
seaceof  all  three  witnesses,  who  shooid  severslly   sign  the  attestation   in   the  presence  of 
each  other.     Though  this  is  not  reqoired  by  the  statute*  withoat  these  precautions  it  would 
be  impossible  to  prove  the  will,  without  the  restimony  of  all  the  dttestins  whnesses;  and  if 
thewitnese,  or  witnesses,  who  attested  separately,  should  happen  to  be  dead,  or  could   not 
be  fouj-d,  it  misbt  be  difficult,  under  snch  cireumvtances,  to  prove  the  execuntion  at  nl);  he- 
sides,  if  any  oi  the  witnesses,  in  such  case,  swear  tbnt  the  testator  was  not  sane,  or   either 
of  them  deny  his  own  hand- writing,  great  difficulty  may  occur  in  establishifig  a  will  so  cir- 
enmstanced;  I  Powell  on  Dev.  cbdp.  iv. 

t  By  ^  Geo.  'i.  c.  6.  s.  I.  h  is  en  ictod,  that  if  any  person  attest  the  ozeciition  of  any 
r/ill  or  codteil,  to  whom  anybenefici.il  devise,  leg-icy,  estate,  interest;  gift,  or  appointment, 
except  charges  on  lands,  tenements,  or  hereditamcnis,  for  payment  of  any  debt  or  debts, 
shall  be  thereby  given  or  made;  such  devise,  legacy,  estate,  interest,  or  appointment,  shall 
so  fjr  only  as  concerns  such  person  atte>;ti:.v  the  execution  of  such  willl,  or  codicil,  or  any 
person  claiming  under  him,  be  utterly  null  and  void;  and  such  person  shall  be  admit' ed  as  a  wit- 
ness to  the  execution  of  such  will  or  codicil.  In  case  (by  section  2)',  by  any  will,  or  codicil, 
any  lands,  tenements,  or  hereditaments,  shall  bo  charged  with  any  debt  or  debts;  and  any 
creditor  whose  debt  is  so  charged,  f:ha]l  attest  the  execu:ion  of  such  will,  or  codicil;  rv'cry 
such  creditor,  notwithsranding  such  charge,  t>hall  bo  admitted  as  a  witness  to  the  execution 
of  siscii  will  or  codicil,  within  the  mrent  of  the  said  act;  scd  vide  S  Addams,  210. 

X  Two  celebrated cH'^es  hive  been  decided  respecting  the  competence  and  credibility  of 
wiiQeg}>es  to  a  will.     The  first  is  that   of  Wyndham  v.  Cbetwynd,  in  the  Court  of  Ring's 
Bench,  1  Burr.  R  414;  and  the  second  is  that  of  Doe,  ex.  dcm.  Hindson,  v.  Kersey,  in  tho 
Court  of  Common  Pleas,  but  as  they  rclite  to  wills  made  before  this  statute,  it  is  unneces- 
sary to  sta'e  them  in  the  text.     The  faets  disclosed   in  llie  first  of  these  cases  were  these. 
W.  C.  by  his  will  and  a  codicil  ihcrrio,  bonnng  date  14  h  of  May,  1750,  charged  the  residue 
of  his  real  and  perRonnI  estates  with  the  payment  of  his  debts,  &c.      The  will  and  codicil 
were  duly  e.\ocuted  in  the  presence  of,  and  subscribed  by,  three  persons,  who  were  his  cre- 
ditors at  the  time,  two  of  them  being  his  attorneys,  and  tho  other  his  apothecary;  but  they 
were  all  paid  their  debts  before  their  examination.       W    C.'s  pergonal  estate  was  hufitcient 
to  pay  all  the  simple  contract  debts.     The  question  was,  whether  these  paper  writing  were 
duly  executed,  so  as  to  pass  lands.      After  tiic  Court  had  taken  time  to  consider  of  it,   they 
all  agreed  that  the  will  was  duly  attested  bv  threo  credible  witnesses.      And  Lord  Mansfield 
deJiveroila  very  elaborate  judgment,  in  which  he  took  occasion  to  enter  fully  into  the  dis- 
cussion of  the  meaning  of  credibility,  in  relation  to  tho  statute  of  frauds;  whico  his  Lordship 
considered  capable  of  being  coYifcrred  on  an   interested  witness,  by  payment  or  a  release, 
The  facts  of  tho  second  case  were  these;  J.  K.  devised  his  real  estates  to  his  wife  for  life, 
and  after  her  decease  devised  certain  herodiiamenrs  to  trustees  and  their  successors  far  ever, 
upon  trust  to  apply  die  rents  to  such  poor  people,  within  the  lordship  of  M.,  as  therein  nam- 
ed, viz.  indigent  orphans  under  ten  years  of  ase,  unable  to  labour,  poor  aged  people  utterly 
pis^cd  hibour,  poor  impotent  people' lume  or  blind,  and  who  could  not  labour,  and  to  put  out 
the  clilldren  of  such  poor  people  as  above,  either  sons  or  daughters,  apprentices  as  soon  as 
they  wore  fit  for  it.     xhis  paper  writing  was  duly  signed,  sealed,  and  published,  by  the  said 
J.  K..  in  the  presence  of  three  witnesses,  two  of  whom  were  two  of  the  trustees  abovc-n^. 
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tice  Leo  considered  that  the  witrresses  who  were   required  to  be  credible, 
should  not  be  such  as  claimed  a  benefif  bV  the  will:   that  if  the  tender  should 
be  equal  lo  the  payment  of  the  two  money  Jegaoies  ^as  it  was  not),  yet  the  an- 
nuity charged  upon  the  estate  devised  would  still  subsist;  and  though  it  was 
charged  both  upon  the  real  and  personal  estate,  and  the  personal  (which  was 
not  found  to  be  sufficient'  would  be  the  first  fund,  yet  it  was  for  U.'s  advantage 
[  1^5  1    to  enlarge  the  fund,  by  taking  in  the  real  estate;  and,  at  law,  the  husband 
must  be  considered  as  benefitting  by  the  annuity,  though  given  to  the  wife's 
separate  use ;  for  it  was  his  money  the  moment  it  was  paid  into  her  hands,  or 
if  not,  it  eased  him  in  point  of  maintenance.     It  had  bren  objected,  that  no-' 
thing  vested  until  the  death  of  the  devisor,  and  that,  theiefore,  iX  the  time  of 
the  attestation  he  had  no  interest ;  but  the  answer  was,  that  he  Was  then  undet 
the  temptation  to  commit  a  fraud,  and  that  was  what  the  parliament  intendedT 
to  guard  against.     Another  way   that  it  had  been  attempted  to  be  supported 
Was,  that  it  might  be  void  as  to  the  annuity,  but  good  as  to  the  devise;  which 
was  grounded  upon  an  expression  in  Carthew's  report  of  Helliard  v.  Jennings, 
renfc,  p    123.  that  the  will  was  void,  quoad  the  devise  of  land  to  the  plaintiff.-— 
But  that  whoever  read  that  will  from  the  record,  would  see,  that  there  were 
no  other  lands  devised;  and  therefore  it  was  equal  to  saying,  it  was  void  as  to 
anv  passing  of  lands;   and  that  it  was  proper  to  confine  the  invalidity  of  it   to 
land!),  because  as  to  personal  estate  it  was  certainly  a  good  will      That  a  con- 
trary construction  would  open  a  door  to  fraud.     Suppose  a  man  had  four  es- 
tates, and  wa^  beset  with  four  who  fraudulently  procured  a  will  whereby  each 
had  a  separate  estate  devised  to  him;  if  one  was  allowed  to  be  a  witness  for  the 
other  three,  they  thereby  would  establish  it  for  the  whole.     In  I  Ld.  Raym. 
7.30.  it  was  held,  that  there  must  be  an  ability  as  to  the  whole  will,  and  not  a» 
to  a  particular  legacy.     In  the  case  of  a  will  consisting  of  several  sheets  of 
paper,  as  3  Mod.  263.  the  party  benefitted  in  one  sheet  could  not  be  set  up  to 
prove  every  other  sheet.     That  it  was  agreed  that  this  man  could  not  be  exa- 
mined; how  then  was  he  that  credible  witness  that  the  statute  required.     The 
true  time  of  his  credibility  was  the  time  of  attestation,  otherwise  a  subsequent 
infamy,  which  the  testator  knew  nothing  of,  would  avoid  his  will.     That  the 
Digest,  lib.  i28.  tit.  I.  s.  22.  Dc  T*i8i\hus^  Suhsanpiione  et  Signisy  was  express; 
conditio)ieni  iestium  tunc  inspicere  dehemtu  cum  signareni  non  mortis  temparaj  and 
80  was  the  Code,  lib.  vi.  tit.  23. 1.  1.     The  Court  therefore  held,  that  this  was 
not  a  good  attestation.     But  this  case  was  afterwards  carried  on  appeal  into 
the  Exchequer  Chamber,  where  there  was  a  difference  of  opinion  thereupon 
among  the  judges;  but,  the  parties  compounding,  it  was  never  determined. — 
See  1  Ves.  sen.  503. 2  id.  374. 

3.  OxENDEN  V  Penerice.  2Salk.  691. 
Bat  a  lega        T^^  Court  said  that  a  legatee  might  be  a  witness  against  a  will;  for  the  rea- 
wUnoM  a*^  son  why  a  legatee  was  not  a  witness  for  a  will,  being  because  he  is  presumed 
sniogta       ^^  ^®  partial  m  swearing  for  his  own  interest;   it  follows  that  a  legatee  when 
will.*  he  swears  against  a  will,  swears  against  hts  interest,  and  so  is  the  strongest 

evidence. 

Died;  nnd  they,  and  also  the  other  subscribing  witnsss,  vrcrc,  at  the  time  of  attesting,  seis- 
ed in  feo-simple  of  land;*.  S^c;  wiihin  the  lordsliip  and  township  of  M.,  and  occupied  the 
same;  the  lordship  of  M.  maintained  its  own  poor;  and  the  witnesses  to  the  will  were  char- 
ged towards  the  poor,  and  all  other  taxes  of  the  said  lordship.  The  witnesses,  who  were 
trustees,  had^  previously  to  the  trial,  released  their  interest  to  the  o'her  trustees;  and  they 
^  and  (be  other  witnesses  had  also  disposed  of  their  estates  lying  in  the  lordship.  The  ques 
lion  was,  whether  thiswil!  was  sufficient  t©  pnss  the  hercJitamen's,  which  depended  upon 
the  question,  whciher  the  rtilc:ise  and  disposi'inn  of  their  respective  interests  had  restored 
the  credit  of  the  witnesses;  for,  if  not,  it  must  fall  to  the  ground,  as  the  objection  to  it  was 
cured  by  the  act  of  the  2bG,  2.  And  it  was  held,  by  Ciivo,  Bathurst,  and  Gould,  against 
tho  opinion  of  Prat',  Chief  Justice,  that  n  witness,  incompc:ent  at  the  time  of  attestation, 
might  purge  himself  afterwards  cither  by  release  or  payment,  and  become  competent  by  tho 
rule  of  l;iw.  But  the  caii'ie  was  aHcrwardj^  adjusted  by  figreenKnt:  see  2  Vca.  636:  1 1  id.  240. 
*  And  if  it  stand  indifferent  to  the  witnesses  whether  the  will,  under  which  they  are 
legatees,  and  to  which  they  arc  witnesses,  he  valid  or  not}  the  witnesses,  tboogb  legatee?! 
are  credible;  1  Burr.  427. 
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4.  Hatpield  V.  TftoRp.   E  T.  18^.  K.B  5B  *C.  689.  where th« 

An  estate  in  fee  on  the  determination  of  a  life  estate  was  devised  to  the  wife  **J««'*''^ 
of  A.  B.      A.  B.  was  one  of  ihe  three  witnesses  who  attested  the  wilJ.     Tes-jjj  |j    j^^i^^ 
tator  died  in  1779,  and  the  wife  of  A   B   in  '8  IS,  hefore  the  life  estate  was  de-    i   i^^^  i 
termined.      A  case  was  sent  by  the  M  R  for  the  opinion  of  the  K.  B.,  and  of  the  da 
they  oerti  fied  their  r>pinion  to  be,  that  the  will  was  not  duly  executed  so  as  to  viiee,  who 
pass  the  real  estate  to  A    B.'s  wife.  takes  an  ee 

5.  Pendock  v.  Mvckindkr.  T  T.  1765.  C.  P.  4  Burn's  Ecc.  L.  96;  S.  C.  ?•*•  '»  ^f^ 

Willes,  G65;  S.  C.  2  Wils    18.  der?he*b 

In  this  case  the  question  was,  whether  a  person,  who  before  the  time  of  Bt- j^^i  ^^^^ 
testation  had  been  convicted  ofsiealing  a  sheep,  and  had  judgment  of  whip- tent. 
ping,  was  a  sufficient  witness  within  the  statute;  the  ^ourt  of  Common  Pleas  An  infa 
were  clearly  of  opinion  that  he  was  not;  and  laid  it  down,  that  it  was  the  crime  mons  per 
that  created  the  infamy,  and  not  the  punishment.     The  Court  said,  that  the  w>  >•  ■<>* 

pillory  had  been  always  looked  upon  as  infamous,   and  to  take  away  a  man's  *  ^"^ 

competency  as  a  witness;  but  to  show  the  absurdity  of  this  notion,  suppose  Bj^  a  will. 
man  was  convicted  on  the  statute  against  doer-stealing,  there  was  a  penalty  of 
30/.  to  be  levied  by  distress;  an-l  i^'he  had  no  disiress,  he  was  to  be  put  in  the 
pillory;  so  that,  if  the  pillory  were  intam  u-a,  the  person  convicted  would  be  in- 
famous if  he  had  not  SOL  But  if  he  had  K)/.  he  would  not  be  so.  Petit 
larceny  was  felony,  and  there  was  no  case  where  a  person  convicted  thereof 
was  ever  admitted  to  be  a  witness.  See  i|  G.  3.  c.  35;  2  Salk.  6*)0;  I  For- 
tesc.  ^208;  ^  Hale's  P.  C.  ^77;  and  Phillips,  Starkie,  and  Roftcoe,  on  Evi- 
dence. 


IV.  RELATIVE  TO  THE  CONSTRUCTION  OF  THE  FORMAL 
PARTS  OF  A  DEVISE,  AND  OF  WHAT  THEY  IN  GENE- 
RAL CONSIST. 

(A)  General  rui.ks  op  construction.* 

1st.  Intention  oj  testator. 

(a)  In  ixeneral. 

1.  Driver,  D.  Frank,  v.  Frank.  T.  T.  I8I4.  K.  B.  3  M.  Sf  S.  55;  S.  C. 

affirmed  in  Exch.  Ch.t  3  Moore,  519;  S.  C,  6  Price  46.  S,  P.  Badde- 

LEY  V.  Leppingwell.  T.  T.  1764.  K.  B.  3  Burr.   1533.  S.  P.  Rowse's 

Cask.    M.  T.   1772.    K.    B.    I^fH.  97.    S.  P.   Fen,  d.  Lowndes,  v. 

i^wNDEs-  T.  T.  1768.  K.  B  4  Burr.  ^46    S.  P.  Holmes  v.  Meynel. 

M.  T,  1678    K.  B.  T.  Jones,  172  S.  P   Reve  v.  Loi*a.  Comh.  255.  S. 

P  Milfordv   Smith.  M.  T.   1693.  K.  H.    1  Salk.  225;  S.  C..4Mod. 

131;  S.  C.  Comb.    195;  S.  C.    I  Show.  350.  S.  P.   Badger  v.  Lloyd. 

T.  T.  I<>97.   K.  B.  1  Salk.  232;  S.  C.  I  Com.  62;  S:  C.  1  Lord  Raym. 

^23.  ^^  eonitni 

A  testatrix  devised  to  A.  'the  husband  of  testatrix's  niece 'i  for  life,  and  af-  |J'  ^^J^J^  * 
ter  his  decease,  to  his  second,  third,  and  fourth  and  all  and  every  other  the^i^n  ^f  ihe 

*  The  coostrucMon  ofn  will  i»the  tiame  at  luw  and  in  egintv,  tho  jurigdiction  of  each  bo- 
iof  i^overood  by  he  nature  of  iho  subject:  3  P.  Wms.  '259;  2  Ves.  son.  74;  1  Voh.  jun.  16; 
2  id.  417;  4  id.  .529. 

Ii  has  beon  a  subject  of  regret  with  eminent  judges  (see  Lord  Konyon's  judgment  in  DeaOi 
d.  Moor,  V.  Mollor,  5  T.  R.  561;  Doe  v.  Allen,  8  T,  R,  502;  see  also  Wilm.  398.)  that 
wilk  were  not  subjected  to  the  same  strict  rules  of  construction  as  deeds,  since  the  relaxa- 
tion of  those  rules  has  introduced  so  much  uncertainty  and  litifation.  But,  though  the  in- 
ten:  ion  of  testators  is  implicitly  obeyed,  when  ascertained,  however  informal  llie  language  in 
which  It  m  ly  have  been  conveyed;  yet  the  Courts,  in  construing  that  language,  fMort  to 
certain  entibii^hed  rules  by  which  particular  words  and  ezpreasions  standing  unexplained, 
haveobt-iined  a  definite  meaning,  and  such  meaning,  it  must  be  confessed,  does  not  always 
quadrate  with  their  popular  acceptation.  This  resul:s  from  '.he  intendment  of  law,  which 
presumes  every'perHon  to  bo  acquainted  with  its  niles  of  interpretation;  see  Doe,  d.  Lyde,  v. 
Lydo,  I  T.  R.  o96:  Lanzham  v.  danford,  2  Mer.  22;  Jones  ▼.  Morgan,  1  B.  C.  C.  221; 
Seale  v.  Barter,  i  Bos.  &  Full.  94;  and,  consequently,  lo  use  expressions  in  their  legal 
sense,  i.  e.  in  the  sense  which  ha8  been  affixed  by  adjudication  to  tho  same  expressions,  oo-  • 
curring  under  analogous  ctrcumstanccs;  a  presumption  which,  though  it  may  soroetimss 

t  Wood,  Baron,  contra.  , 

vxfLVJVt  n 
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^  DEVl^B.^  General  Consiructuw. 

[  127  1  Bon  and  sons  of  the  body  ol  A,  begotten  or  to  be  begotten  on  the  body  of  C. 
partiM  ifl  his  then  wife  (ecxccpt  the  first  or  eldest  son\  successively^  and  in  remainder, 
tbftprimary  ^^^  ^^^j^  another,  as  they  and  every  of  thcra  should  be  in  stniority  of  age  and 
attimdedta^P''^®"*)^  of  birth,  and  of  the  heirajnale  of  the  body  of  every  such  son  and  son3 
which  mufi,  (except  the  said  first  or  eldest  son),  remainder  to  B.  (the  youngest  son  of  an* 
be  gaided  other  nieco  of  the  testatrix)  for  life,  remainder  to  bis  issue  in  tail.  A.  had  ibur 
by  sach  sons,  the  three  eldest  of  whom  died  in  his  Hfe-time  without  issue,  and  tho 
^^t^ly^  youngest  alone  survived  him;  but  the  second  and  third,  and  afterwards  the  se- 
iirnction  ^'^  cond  and  fourth,  were  existing  at  the  same  time.  At  the  time  of  making  the 
can  c»rry  will,  A.  was  in>  possession  as  tenant  in  tail  of  a  large  estate.  Lord  Ellenbe- 
Mchinten  rough  was  of  opinion  that  such  only  survin^  son  was  not  entitled,  inasmuch  as 
tion  ioto  of  he  did  not  answer  the  description  of  second  son,  at  the  decease  of  A.  the  fa- 
fectv  ther;  during  whose  life  he  considered  the  estate  to  be  contingent;  or  that,  if  it 

vested  in.  the  person  who  6rst  became  second  son  in  the  life-time  of  the  father^ 
yet  that  it  was  divested  as  such  son  became  the  eldest .  Flis  lordship  ground- 
ed his  construction  on  the  testatrix's  evident  intention,  by  the  ex'-  lusion  of  the 
eldest  son,  to  prevent  the  union  of  the  estates  of  that  family  and  her  own.  The 
other  three  judges  (Le  Blanc,  Bay  ley  ^  and  Dampier),  however,  were  of  a  diP 
r  128  1  ^rent  opinion,  considering  such  an  intention,  in  the  absence  of  an  expression 
of  it,  as  merely  conjectural,  though  probable^  and  they  held  the  surviving  son- 
to  be  entitled. 

S.  Bettison  v.  RfcKAnns.  T.  T.  1816.  C.  PI  7  Taunt.  105;  S.  C.  2  Marsh. 
413:  S.  P.  Doe,  d.  Beach,  v.  the  Earl  of  Jersey^  1  B.  &  A.  550;  S. 
C.SB.Sf  C.  870. 
And  ID  do       A  testator,  after  devising  an  estate  pur  autre  rtc,  devised  all  his  other  estates 
ing  this      real  and  personal,  wheresoever  situate,  unto  E.  L.  his  heirs,  executors,  Sfe, 
thej  will  at  (qp  ever,  charged  with  debts  and  certain  legacies;  and  in  case  his  son  should' 
ctreamstim  ^*®  without  issue  of  his  body  lawfully  begotten,  then  he  devised  all  his  manors^ 
CM  ooder    Q^^^suages,  tenements,,  and  real  estate,  not  therein  before  disposed  of,  situate 
which  the    in  the  several  counties  of  H.  G.  N.  L.  and  D.  and  the  town  of  N.  (though,  il 
devisor        will  be  observed,  he  had  previously  disposed  of  all  his  real  and  persona]  estate) 
"^^^^  l>i*   and  also  all  his  personal  property  in  the  public  funds  or  elsewhere,  unto  the 
u  tL'tuit   ^^^  ^  ^  during  her  life,  and  after  her  decease  unto  R.  S  in  fee    It  appear^ 
of  his  prop  ^^  *^**  *^®  devisor  had  the  reversion  in  fee  expectant  on  the  determination  of 
orty«*  an  estate  tail  male  in  his  son,  in  large  estates  in  the  several  counties  spec itied^ 

except  D.  and  the  town  of  N.  where  he  badlands  in  fee  simple  in  possession* 
It  was  contended  that  the  latter  devise  was  confined  to  the  lands  in  the  speci* 
ficd  counties^  of  which  the  devisor  had  the  reversion  only;  and  that  the  other 
lands,  even  in  the  counties  particularized,  passed  under  the  first  devise;  and 
of  this  opinion  appears  ta  have  been  tho  Court,  as  the  judges  certified  that  E. 
L.  took  an  estate  in  fee  in  the  lands  in  D.  and  the  town  of  N.  subject  to  the 
debts,  Ecc.     See  2  Powell  by  Jarman,  p.  664. 

ha'?o  disappointod  tho  iutcmion  oftcalators,  is  fruu^ht  vviilt  the  greatest  general  cod vanicDcc;. 
for,  without  some  acknowledged  standard  of  interpretation,  it  xvouidhavte  been  inpossibie  to 
rely  with  confidence  on  the  operation  ofany  will  not  technicaily  expressed,  until  it  had  been 
sfamped  with  the  sanction  of  a  jadicial  decision.  And,  indeed,  dispositions  conceived  in 
the  most  appropriate  forms  of  expression  must  have  been  rendered  precarious  b^'  buch  a  li- 
cence of  construction,  as  set  up  the  imentton,  to  be  collected  upon  arbitrary  notions,  as  para- 
mount to  the  authority  of  cases  and  principles.     Tho  tnngnnge,  ihetefore,  of  the  Courts/ 

'Oinetimes  calling  it  **  the 
sometimes  trie  "polo 
sometimes  the  '*8ove^ 

„  ,.  ,  ,  s.  RS2.>,  must  always 

be  understood  with  this  important  imitation,  that  here,  as  in  other  instances,  the  judges  sub- 
mit to  bo  bound  by  precedents  and  authorities  in  point,  and  endeavour  to  collect  the  inten- 
tion upon  grounds  of  a  judicial  nature,  as  distinguished  from  arbitrary  conjecture;  2  Powell 
on  Dcv.  by  Jarman,  vol.  il.  p.  2. 

It  may  be  here  remarked,  that  a  will  of  real  estate,  whether  it  is  made,  or  in  whatever  lan- 
guage it  bo  written,  must  be  construed  according  to  the  bws  of  tho  country  where  tlie  pro- 
perty, upon  which  it  is  intended  to  operate,  is  situated;  Prcc.  Ch.  577. 

•  Of  his  family;  3  Bro.  P.  C.  257;  4  id.  441;  4  Burr.  2165;  3  Dow.  72;  3  B.  A- A.657r 
id.  632;  9.  C.  2  Moore,  302;  etpost^  where  the  question  of  what  amounta  ta  a  revocation  ia 
fWfSiderod.  orftie  like*  1  Bl.  J?rp.  60:  1  Wcrir.  4.  Se. 
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(5)  A  to  tvhere  two  opposite  itUenliotm  are  expressed  in  a  mil, 
1.   Daintri  v.  Paintrt.  T.  T.  1795.  K.  B.  6  T.  R.  30T. 
The  testator,  afler  giring  diflerent  annuities  to  an  only  i?on,  increasing  with  Wliero  two 
his  age  till  .30,  and  to  be  paid  to  him  until  he  should  marry,  continued:  ^^  and  <^PP9>ite  ia 
in  case  my  said  son  shall  happen  to  marry  before  he  shall  attain  the  age  of  ^O^®"**®'*"^* 
years,  then  I  give  and  devise  to  him  and  the  heirs  of  his  body  all  my  real  and  fn  a'^^iH 
personal  esftates,  &c. ;  and  if  my  said  son  shall  happen  to  die  without  leaving  the  last  in 
issue  of  bis  body,  then  I  give  and  devise  all  my  real  unto  J.  D.,  and  my  per*  order  «hall 
sonal  unto  M.  D.  forever.''     The  son  attained  30,  without  marrying.     The'^^P'*'*' 
question  was  as  to  what  estate  he  took  ?     For  the  plaintiff  it  was  contended  '*^* 
that,  in  the  event  of  his  having  continued  unmarried  until  he  was  30,  he  was 
entitled  to  both  the  real  and  personal  estates  of  his  father.     For  the  defendant 
tl  was  tnsi^sfted,  1  st,  that  the  son  not  having  complied  with  the  condition  imposed 
upon  him  by  his  father's  will,  of  marrying  under  the  age  of  30,  was  not-entitled 
to  any  part  of  the  real  estate,  but  must  rest  satisfied  with  the  annuity  there  gi- 
ven to  him;  and  Jnd,  that,  whatever  interest  he  may  be  entitled  to  in  the  real    ^ 
'estate,  the  devise  over  to  the  uncle  J.  D.,  is  a  good  executory  devise,  as  to   ^  ' 

certain  leases  for  years,  which  composed  part  of  the  personalty. 

Per  Cur.  We  are  of  opinion  that  the  son  took  an  estate  tail  in  the  real  pro- 
perty, and  (he  personal  estate  absolutely;  for  although  there  is  no  express  de- 
vise to  the  son  in  the  event  of  his  marrying  afler  30;  yet  the  words  introducto- 
ry of  the  devise  over  are  sufficient  to  raise  an  estate  tail  by  implication;  and 
though  subsequent  to  the  words  expressly  giving  an  estate  to  the  son's  issue, 
in  wills  the  last  words  take  effect. 

2.  Doe,  d.  Blandpord,  v.  Applin.  M.  T.  1790.  K.  B.  4  T.  R.  82.         ^^j^  .^ 
Devise  to  A.  for  life,  and  after  his  decease  and  amongst  his  issue;  and,  ia  tli«  eauM^el 
default  of  issue,  to  be  divided  between  his  nephew  B.  and  his  ntece  C,  and  to  t  (enerai 
their  heirs  and  assigns  for  ever.     A.  married  D.  and  had  one  child,  who  sur-  and  parcio 
vived  her  father,  bat  soon  afterwards  died.     The  question  was,  what  estate  A.  ^}^^  i°^*<' 
took?     The  Court,  notwithstanding  the  words  and  ainonf^st^  which  appeared  *|j*"»  ''^•'j 
to  imply  divisioiL,  were  of  opinion  tluit  A.  took  an  estate  tail;  since,  otherwise,  jotention* 
the  teslator^'fl  general  latent  ion  could  not  be  fulfilled,  the  devise  over  being  in  shall  pre 
default  of  issue  of  A.,  which.issue  could  not  take,  unless  in  a  course  of  descent,  vail. 
And  that,  by  this  construction,  they  would  certainly  go  further  than  they  had 
done  in  any  of  the  former  cases;  because,  in  order  to  satisfy  it,  they  must  re- 
ject words  and  ainons^t;  but  in  doing  this  they  thought  they  were  warranted 
from  the  general  intent  of  the  devisor,  who  meant  A.'s  whole  line  of  issue  to 
take  in  preference  to  the  remainder-men. 

(c)  «Af  to  \9here  a  particular  and  (general  intention  ate  both  expressed. 
1.  Campbell  v.  Vaughan.  T.  T.  1773.  K.  B.  LofR.  266. 
This  was  a  devise  to  a  brother  during  life,  and,  afler  his  decease,  to  his  first  To  which 
and  other  sons;  and,  for  want  of  such  issue,  to  nephew  and  niece,  share  and  P^^ionly 
share  alike,  during  life;  remainder  to  their  issues  male,  and  r^oM^io^^r  <•  ^jl^'^'*' 
the  heirs  of  the  nephew  for  ever.     The   brother  died  without  issue;  the  de-^api^^^  ^g 
fendant  claimed  under  him,  and  the  plaintifi  under  the  nephew.     But  the  rara<  gram 
Court,  laving  it  down  as  the  best  rule,  first,  to  find  out  the  general  intent,  and  mar 
then,  as  well  as  grammar  and  language  will  permit,  to  interpret  particular  e.x-  and  Ian 
pressions  accordingly,  held,  that  the  brother  took  only  an  estate  for  life,  S!S#   ' 

2,  CuTHQwiT  V.  Lempriere.  T.  1814.  K.  B  3  M.  ^  S.  158.  ^ 


A  testator  being  tenant  of  copyhold  premises  at  C,  under  four  several  ad- So  as, thai 
issions,  to  the  use  of  himself  for  life,  and  of  such  person  as  he  should  appoint;  *hJ,|^; 
and  in  default  of  appointment  to  the  use  of  himself  in  fee,  subject  to  certain  ^  aad  re 


quit-rents;  and  being  seised  and  possessed  of  other  real  estates  in  Great  Bri- strata  tba  * 
tain  and  Ireland,  and  of  a  leasehold  estate  held  under  two  leases  at  B.,  devised  (ormer. 
his  whole  feal  estaie  in  lands y  in  Great  Britain  and  Ireland,  to  his  wife  for  life, 
and  aAer  her  death  to  be  divided  between  his  two  nephews  and  their  respec- 
tive issue;  and,  in  default  of  such  issue,  to  be  divided  between  the  children  of 
bis  nieces,  *c.;  and  by  codicil,  reciting  that  he  had  ordered  all  his  estate  in 
Great  Britain  and  Ireland,  after  the  decase  ef  his  nephews  with  mBue^  to  be 


$9  REVISE.-- Gtmral  CBuslrudioii. 

\_  130  }  divided,  ^c ..  be  revoked  (he  eame,  and  before  that  division  devised  bis  ichofe 
real  estate  to  B.  and  his  heirs  male,  S(.c.,  and  devised  his  ixvo  leases^  tciih  tht  qvii 
rents  of  his  lands  in  C.  and  in  li.,  to  E.,  alter  his  viie's  decease.  The  Court 
certified  to  the  Court  ot  Chancery  that  E.,  after  the  wife's  death,  tot.k  a  lee  in 
the  copvhold  premises.     See  !  P.  Wms.  286;   II  East,  046.  i90, 

3.  DV.nne,  d  Radclvffe,  v.  Bagshaw.  H.  T.  179f;.  K.  B.  6  T.  R.  512. 
But  where  The  testator,  after  devising  estates  to  his  nephew,  gave  to  hia  daughter  M. 
a  pariicalar  g  jfjj  j,jg  estate,  lands,  tenements,  and  premises,  called,  &c.,  for  and  during 
ei*DraMed'*  ^^®  ^^rm  of  her  natural  life,  and  from  and  immediately  alter  her  decease,  to  the 
in  e  will  in  ^^^  ^^^  ^^  ^^^  body,  if  living  at  the  time  of  her  death,  and  the  heirs  male  of 
clear  and  such  first  son;  and  for  defauh  of  such  issue  to  the  second  son  of  her  body,  if 
precise  living  at  the  time  of  her  death,  and  so  to  third,  fourth,  &c.;  and  for  default  of 
teroie,  it  guch  male  issue  to  his  nephew.  M.  B.  married,  and  had  issue  one  son,  who 
^J||2  I** J"* died  in  the  life-time  of  the  .said  M.  B.  M.  B  socn  afterwards  died.  The 
position  to  question  thereupon  was,  what  estate  M.  B.  or  her  son  to(»k?  It  was  contend- 
a  general  in  ed,  that  the  testator  must  have  intented  that  the  nephew,  who  was  otherwise 
tention  that  provided  for,  should  not  take  until  failure  of  all  the  descendants  of  his  daugh- 
is  only  lo  ter;  and  that,  to  accomplish  this  intetition,  the  Court  would  either  construe  the 
*h  '"^'***^'®f***^c  of  the  daughter  to  be  an  estate  tail,  or  h(  Id  that  an  estate  tail  vested  in 
°"*j  ^^^  the  son  on  his  birth,  and  that  thf  words  if  living  at  tin  tnnc<f  htr  dtath.  nieiely 
coDJectare,  marked  the  period  when  the  ren.ainder  should  c<  nin  rnce  in  pcssc ssi<  n.  But 
in  the  high  the  Court  said:  the  cases  cited  proceed  n^t  on  the  formal  or'teclmical  wo'ds^ 
est  degree  but  on  informal  wordg  in  the  wills,  where  the  Court  were  leil  to  coiled  the  in- 
P'®***^**'  tention  of  the  testator,  as  well  as  they  could  frc  m  the  liifi'erent  parts  of  the 
viseedfd  *  wills;  whereas  here  correct  and  technical  expressions  were  used  throughout, 
not  know  ^"^  ^^  lawyer  could  have  introduced  more  formal  words  on  the  liniitatioDs  in 
the  force  of  the  will  than  the  devisor  had  used.  They  a' cordingty  held,  that  M.  B.  took 
the  eipres  only  an  estate  for  life;  and  that  neither  his  son  or  grandson  took  any  estate^ 
sion  be  was  but  that  the  remainder  took  effect. 
''*"*^*  2/?/.   In  relation  fo  the  heir  at  la%v. 

I.  Doe,  d.  Vessey,  v.  Wilkinson.  H.  T.  1788  K,  1..  2  T.  R.  209.  S.  P. 
Doe,  D.  Hick,  V.  Dring.  E.  T,  1814.  K.  li.  2  M.&  S.  4  18.  S.  P.  Ai<ioN, 
E.  T.  1704.  K.  B.  6  Med.   133  S.  P.  Sii.  w  v.  Bull.  M.  T.    1701.  K. 

It  is  neit  ®-  ^^  ^°^-  ^^^'  ^'  ^'  ^^^^^'  ^'  Saltingstonl.  1  IVIcd.  189. 

a  rule  of  *  -^  verdict  taken,  subject  to  the  opinion  of  the  Court,  disch  ped  that  an  estate 

constnic  had  been  settled  by  deed  to  the  use  of  M.  W.  f<:r  life;  rtmalider  to  trustees 

I   131   I  for  500  years,  upon  the  trusts  afler  mentioned,  remainder  t<»  J   W    and  his  is- 

tion  to  sue,  in  the  usual  course  of  strict  settlenent;  remainder  to  1V1 .  W.  by  her  viill, 

which  the  after  reciting  the  settlement,  declared  the  trusts  of  the  term  oi  .00  3eais  to  be 

[       iTtMutTr  •^^^^^  *^  *^®  ®®'^  '^^  ^  ^^  ^^y  '^"^  °^^^  ^^^y  ^^^^"^^  ^^  ''^"  g  ***  ^**®  ^'"^^  ^^ 

I  roiifft  al       ^^^  decease,  then  the  trustees  should,   immediately   after  her  decease,  raise 

I  ways  be       1000/.  for  the  purposes  therein  mentioned;  and  in  case  neither  the  said  J.  W. 

\  sBbsarTient  nor  any  issue  of  his  body   should  happen  to  be  li\  ing  at  the  time  of  her  dc-* 

^  that,  in  or   cease,  b^  which  event  the  said  estate,  by  virture  of  and  under  the  limitations 

he't^tli""' '°  ^^^  ^®***  deed'bf  settlement,  would  devolve  upon  her  and  her  heirs,  then  she 
hell  at  law » 6^^®  the  premises  to  the  same  trustees  for  the  term  of  five  hundred  years,  in 
the  devise  *  trust  to  raise  the  said  sum  of  1000/.  immediately  after  her  decease,  and  to 
.  mast  evi  raise  the  further  sum  of  1000/.  within  six  months  next  alter  her  decease,  for 
dence  a  the  purpose  therein  mentioned;  and  from  and  after  the  deterniination  of  the 
plain  iBten  g^ij  term,  and  subject  thereto,  she  devised  the  premises  to  her  mother  for  life; 
a  probable  ''^"^^*'^^®r  to  her  own  daughter  in  fee;  but,  in  case  her  daughter  should  die 
gp^  under  'il,  and  without  issue;  then  to  the  d(  fendant  in  fee.     The  testatrix  died 

f  in  the  lifetime  of  J.  W.,  who  afterwards  died  without  issue;  the  mother  after- 

wards died,  and  then  the  daughter,  under  21,  and  unn  arried.     The  lessor  of 

I  the  plaintin*wns  heir  at  law  to  the  testatrix,  and  also  heir  at  law  ix  pnrtt  ma- 

iernGy  to  her  daughter.     The  question  was,  whether  he  or  the  defendant  were 

I  entitled?  There  was  a  diflerence  of  opinion  on  the  Bench, 


as 


'*  And.  where  a  iQstator'.s  iniuniion  cannot  opora  cto  its  full  extent,  it  nnisi  operate  as  for 
it  can;  Finch.  130:  3  P.  Wms.  i>50;  4  Ves.  •.V.>5j  18  id.  486, 


Grose  and  A^hurst,  (Mansfield,  C.  J.  absent)  Justices,  said,  fchat  the  con- 
tingericy,  of  J.  W. ,  or  any  ofhia  issue  nA  being  alive  at  'he  death  of  the  tes- 
tatrix, was  annexed  to  all  the  subsequent  limitation:^,  surh  being  the  express 
words  of  the  devis  %  and  the  intention  to  be  collected  from  them  was  confirm- 
ed by  what  (bllowed.     The  second  trust  upon  the  contingency  in  question  was 
to  r^ise  a  further  sum  )f  1)0  >/.  and  that  not  at  any  future  time,  whenever  the 
remainder  might  happen  to  vest  in  possession,  h^ti  loUkin  six  morUhs  after  her 
deceoMj  a  direction  incompatible  with  a  deyise  of  the  remainder  at  any  indefi- 
nite period      The  estate  for  life,  too,  which  was  given  to  the  mo'her,  then  an 
old  woman,  was  subject  to  the  same  observation.     Were  we,  said  they,  at  lib- 
erty to  look  to  probable  intenti  >ns,  the  features  of  the  case  might  be  altered: 
bat  courts  )f  law  have  always  so  far  favoured  the  title  of  the  heir  at  law,  as  to 
lav  it  down  as  a  rule,  that  he  shall  n  )t  he  disinherited  but  by  plain  intention, 
a^^d  not  by   probable  intention.     But  Buller,  J.  differed  from  the  rest  of  the 
Court,  and  thought  the  contingency  annexed  to  the  terra  should  not  be  extend- 
ed to  the  fee.     He  admitted  that  the  legacies  under  the  term  created  by  the 
will  were  not  to  be  raised,  unless  the   remainder  vested  in  the  life-time  of  the 
tA«itatrix',  but  the  intention  of  the  creation  of  the  term  was  for  the  purpose  of 
having  one  term,  and  one  term  onlv,  ex  st  in  aqy  event.     She  gave  this  estate 
for  ^ho  ^ame  number  of  years  to  the  same  trustees,  and  to  raise  the  same  sum 
ofiO))/.    with  an  additional  1100/.    as  that  created   by  the  settlement.      By 
the  words  ^^  from  and  after  the  determination  of  the  said   term,  and   subject 
thereto'*  she  meant  only  subject  to  that  term  which  should  be  in  being  at  her 
d'^aih      If  this  con^itruction  should  be  right,  this  vvas  a  plain  devise  of  a  re- 
mainder subject  to  a  term  of  500  years.     With  respect  to  the  words  annexed    |  132  1 
to  the  contingency,  viz.  '^  by  which  event  the  estate  would  devolve  upon  her^" 
&c.,they  meant  only  would  fall  into  possession. 
5.   Right,  d.  MiTciiELf.,  v.  Sioebotham.  T.  T.  1781.  K.  B.  2  Doug,  759. 

A.  B  devised  as  follov^s: — ''  for  those  worldly  good  and  estates  wherewith  The  proper 
it  harh  pleased  G  >d  to  bless  me: — I  give  and  dispose  of  the  same  in  manner  ty  must  be 
following."     He  then  gave  one  shilling  to  his  heir  at  law;  and,  after  giving  ^^"P^J®*^ 
other  lejrticies,  came  to  'his  clau«?e;  "  and  I  do  give  and  devise  unto  S.,  my  ^n.^h^r.* 
said  wife,  her  heirs,  and  assigns,  for  ever,  all  my  lands  lying  in  the  parish  of  A. 
and  I  give  and  bequeath  to  mv  loving  wife  aforesaid,  all  my  lands,  tenements, 
and  houses,  lying  in  the  parish  of  C.    IV."     The  question  was,  whether  the 
last-mentioned  premises  were  devisd  to  the  widow  in  fee,  or  for  life. 

•  It  may  no^  bo  here  iinncceplablo  to  tlio  reider,  to  notice  tliose  cases,  in  which  beneficial 
inte'-e^ts  hnve  t>een  holden  to  enure  to  the  huir  at  Ih'.v,  where  llie  objects  contemplated  by  the 
ta-<i'i:»»r  hive  either  par  uilly  or  otally  f.iilod,  anl  which  are  ably  colloc'od  and  commented 
aponit  lens^th  by  Mr.  Jarmin  (2  PowoU,  p.  3'2  to  ")?),  of  which  the  author  has  availed  him- 
«<elf,  ;in  1  to  which  ho  refers  the  pcru^^or  of  thin  work  for  further  information,  should   he  bo  . 

de>i-ou';  'if  inore  minutely  considering  the  subject.     No  rule  of  law  is  better  established  tbnii 
thit  vhs'e  rhfj  iruid'i  are  devised  in  iru  t  for  ohjocts  incipihic  oftaking,   or  not  sufficiently 
dafin*vl,  or  who  die  in  the  life    ime  of  the  devisor,  the  beneficial  interest  in  the  lands  so  de- 
vised resuk-s  to  he  heir  at  law;   Ilartop's  c,if>e,  1  Leon,  25:^;   S.  C.  Cro.  Eliz.  243.     And, 
apon  he  waino  principle,  where  lands  are  devised  upon  trust  for  pariicuiar  purposes,  as  for 
piyment  of  debts,  or  to  pay  the  rents  to  A.  for  life,  and  no  further  trust  is  declared,  all  (he 
aneih  lU'ited  beneficial  interest  rc<«uVfl  to  'he  heir  a^real  estate  undisposed  of;  Culpepper  v. 
\<vm,  %  Cha.  C.  115:   S.  C.  ibid.   22'^;  Roper  v,  Ridcliffe,  9  Mod.  171;  S.  C.  2  Eq.  Co. 
Abr.  VIS      This  prm^iple  is  bo  well  aetilod,  that  if  the  chiractor  of  trustees  be  plainly  and 
aneqitvocally  affixed  to  the  devisees,  no  question  can,  at  his  day,  be  raised  on  tne  applica- 
tion of  it;  bat  ho  difficulty  in  thcne  cases,  generally,  is  to  determine  whether  it  be  intended 
that  the  interest  in  the  land,  ultra  the  purpose  to  which  it  is  devoted,  belong  to  the  devisees 
in  a  fiduciary  character,  or  for  their  own  bene6t.     This  distinction  between  the  two  classes 
of  cases  was  1  :tely  stated,  by  Lord  Gldon,  in  those  terms:  '*  If  1  give  to  A.  and  bis  heirs  all 
my  real  e-«t  itc,  charged  with  my  debts,  that  is  a  devise  to  him  for  a  particular  purpose,  but 
not  fir  that  purpose  only.     If  the  devise  is  on  tnist  to  nay  my  debts,  that  is,  a  devise  for  a  . 
particular  purpose,  and  nothing  more;  and  the  eff^^ct  or  these  tWo  modes  admits  just  this  dif- 
ference; the  former  is  a  devise  of  an  estate  of  inheritance  for  the  purpose  of  giving  the  devi 
see  the  beneficial  interest  subject  to  a  particular  purpose:  the  latter  is  a  devise  for  a  partic- 
ular purpose,  with  no  intention  to  give  him  any  beneficial  interest;  where,  therefore,  the 
whole  legal  estate  is  given  for  the  purpose  of  satisfying  trusts  expressed,  and  those  trusts  do 
por,  in  their  execution,  exhaust  the  whole,  so  much  of  tne  beneficial  interest,  as  is  not  exhausi 
tmd,  beloDgs  to  tb«  heir:  bat,   where  the  whole  legal  interest  is  given  for  a  particular  pur- 


8S  DEVIS9.— Gkmerot  Ccmifuetwn. 

I  13S  1  T>er  Lor^  MansfielJ.  I  verily  believe  that,  almost  in  every  case  where  hy 
law  a  general  rlevise  of  lands  is  reduced  to  an  e<^fate  ^or  life,  the  intent  of  the 
testator  is  thwarted;  for  ordinary  people  do   not  distinguish  between  "Teal  and 

po«:e,  with  the  intention  to  z'lvo  to  the  devisee  the  bencfici.-il  interest,  if  the  whole  is  not  ex- 
nausted  bv  that  particular  purpose,  the  surpiiM  ^oes  to  the  devisee,  as  it  is  intended  to  b« 
given  to  him.*'  The  circum<4ianco  that  the  heir  at  law  is  a  legatee  does  not  prevent  the 
trust  resulting  to  him;  1  P.  Wms.  :^0:  1  Ch.  Ca.  196.  Indeed,  where  the  propertyr  is  de- 
vised in  trust  to  be  sold,  the  point  is  at  this  d jy  so  clear  af^ainst  the  trustees,  that  a  claim  by 
them  is  seldom  made;  but  the  question  in  such  cases  generally  arises  between  the  heir  at 
law,  the  residunry  lej^atee,  or  next  of  kin;.  A mb.  165;  3  Dow,  348;  2  Vem.  196.  But, 
wherever  the  intention  to  give  the  devisee  the  beneficial  interest,  as  well  as  the  legal  estate 
in  the  land,  is  apparent,  no  trust  results  to  the  lieir.  This  is  so  much  a  truism,  that  no  ques- 
tion can  ever  arise  on  the  principle  i'self,  thouj?h  the  application  of  it  is  sometimes  rfifficulf, 
fi-om  the  obscurity  of  the  intention;  1  Atk.  618;  3  Ves.  *ilO.  An  exception  to  the  mle,  that 
the  ulterior  beneficial  interest  in  lands  devised  for  a  particular  purpose  results  to  the  heir,  a- 
rises  where  the  devise  contains  expressions  importing  an  intention  to  confer  oo  tlie  devisee 
a  benefit;  3  P.  Wms.  193;  2  Vem.  425;  1  Ves.  &  Bea.  *>7G;  16  E  ist,  283;  2  Ves,  sen.  27. 
It  may  be  usefiil  to  state,  that  an  important  exception  to  the  doctrine  of  resulting  trusts  ex- 
ists in  regard  to  gifts  to  charity;  though,  as  devises  to  such  uses  are  prohibited  by  the  statute 
of  mortmain,  except  in  favour  of  certain  objecth,  the  question  is  not  in  general  eppticabie  to 
this  species  of  disposition.  It  is  this:  that  wbeio  lands,  or  the  rents  of  lands,  are  giv4;n  to 
charitable  purposes,  which  at  the  time  exhaust,  or  are  represented  to  exhaust)  the  whole  rents, 
and  those  rents  increase  in  amount,  the  excess  arising  from  such  augmentation  shall  bo  ap- 
propriated to  charity,  and  not  go,  by  way  of  resulting  trust,  to  the  heir  at  law;  Thetford 
School  case,  8  Co.  130;  Duke's  Ch.  Uses.  71;  Sutton  Colefield's  case,  10  Rep.  31,  Duke, 
28;  Att.  Gen.  v.  Johnson,  Amb.  19^);  Att.  Gen.  v.  Sparks,  .\mb,  2^1;  Att.Cen.  v.  Haher« 
dasbors's  Company,  4  B.  C.  C.  103;  Att.  Gen.  Tonnor,  2  Ves.  jun.  1;  Bishop  of  Hereford 
V.  Adams,  7  Ves.  324.  Next  as  to  the  destination  of  specific  sums  charged  on  real  estate 
void  ab  initio,  or  subsequently  failing  by  lapse.  On  this  subject  this  at  least  is  mdisputablc, 
that  where  land  is   charged  with   a  sum  of  money  upon  a  contingency,    and  the  contin- 

§ency  does  not  happ^sn,  the  charge  siuks  for  tlio  benefit  of  the  devisee;  Att.  Gen.  v,  Milner, 
Atk.  112;  Croft  v.  Slee,  4  Ves.  60;  3  Dow.  212*  care  must  betaken,  however,  to  distin- 
guish between  contingent  charges,  which  fail  on  account  of  he  failure  uf  the  event  whioh  is 
to  give  them  birth,  and  those  which  lapse  by  the  death  of  the  legatee  in  the  testator's  1ife» 
time;  in  the  latter  case,  it  does  not  follow  that,  because  the  legacy  is  continvent,  it  sinks  for 
the  benefit  of  the  devisee.  The  true  distinction  seems  to  be  this:  that  if  Uio  event  which 
has  happened  in  the  -estator's  life-time  would  have  eatitled  a  person,  to  whom  the  sum  cliar* 
ged,  was  expressly  given  in  the  alternate  event«  it  belongs  to  tlio  devisee  of  the  land  so  char* 
ged;  being  a  consequence  of  the  principle  that  a  residuary  devise,  after  a  specific  contingent 
devise,  is  to.  be  read,  quoad  that  property,  as  a  specific  gift  in  the  alternate  e\'ent;  H  Pow- 
ell, by  Jarman,  p.  48.  With  respect  to  the  general  question,  whether  idiarges,  void  or  fail- 
ing, belong  to  the  heir  or  the  devisee.  Lord  Eldon  has  stated,  19  Vee.  363,  the  result  of  ibe 
decisions  to  he,  that  if  the  estate  is  given  to  the  devisees  in  such  a  way,  that  a  charge  is  to 
be  created  by  the  act  of  another  person  raising  the  question  between  that  person  and  the  de- 
visees, the  heir  has  no  claim;  but,  if  the  devisor  has  himself  created  the  charge,  and,  to  tlic 
extent  of  that  chdrge,  the  mtention  aupears  on  the  face  of  the  will  not  to  give  the  estate  to 
the  devisees,  it  will,  to  the  extent  of  that  charge,  the  particular  object  failing  go  o  the  heir; 
a  distinction  which  hi.s  Lordship  churacieriseed  "  as  extremely  nice,  perhaps  not  easy  of  ap- 
plication." But  even  the  adoption  of  this  distinc  ion,  with  its  acknowledged  nicety,  will  be 
found  not  tojreconcile  all  the  ca-ses,  in  which  a  devisor  has  himself  created  a  specific  defini- 
tive charge,  on  a  devised  estate  in  favour  of  :uiothur  person;  1  Ves.  sen.  108;  Amb).  643; 
1  Bro.  C.  C.  61^  Ambl.  487;  2  Atk.  86;  3  Dow.  212:  4  Ves.  811.  812,  id.  497.  Upon  these 
'  oases  last  quoted,  Mr.  Jarman,  Powell  on  Dov.  vol.  ii.  p.  49.  says:  considering  that  the 
three  first  cases,  meaning  1  Ves.  sen.  108;  Ambl.  64-1;  1  Bro.  C.  C.  161;  were  all  decided 
upon  the4[enerai  prlnciplo,  and  the  two  first,  particularlv,  upon  great  consideration;  and  that 
of  that  of  the  latter  class,  Ambl.  467.  may  have  been  decided  upon  its  particular  circumstan- 
ces; 1  Bro.  C-  C.  162.  has  been  referred  to  by  Lord  Eldon  as  a  contrary  decision;  and  12 
Ves.  497.  was  decided  in  the  absence  of  the  heir,  and  may  therefore  be  regarded  as  res  non 
adjudicata  as  to  him;  it  is  submitted,  that  the  better  conclusion  is,  that  the  authority  of  the 
first  line  of  cases  preponderates,  and  consequently  the  right  of  the  heir  is  subsUmtiated. 
This  conclusion  is  forfeited  by  the  apparent  recognition  ofthe  authority  of  those  cases  by 
Lord  Eldon;  19  Ves.  36-^  On  ano  her  occasion  (m  Tregounellv.  Sydenham,  3  Dow.  212) 
his  Lordshid  seemed  to  tre.it  the  cases  in  which  the  devisee  had  been  held  to  be  entitled,  as 
exceptions  to  the  general  rule;  for,  in  reference  to  ibehc  ca>es  of  devises  to  charitable  pur- 
poses, he  observed;  "  That  where  gifts,  rendered  void  by  the  statute,  did  not  so  to  the  heir, 
they  all  seem  to  have  been  decided  upon  one  or  other  of  these  grounds;  that  the  heir  at  law 
was  comple  «l*  disinheri  cd,  ;md  that  hi**  clnim  was  barred  under  .he  intont.on  of  ihe  testator." 
The  conclusion,  too,  seems  to  be  powerfully  confirmed  by  the  cases  Page  v.  LeapingweU, 
18  Ves.  468;  Gihhs  v.  Ramsey,  2  Ves.  &Bea.  294;  Jones  v.  Mitrhell,  I  Sim.  &  Sta.  290; 
Cnise  V.  Barley »  S  P.  W.  20;  Collins  v.  Wakeman,  2  Ves.  jun.  686;  etUblishing  that  the 
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personal  property;  the  rale  of  law,  however,  is  established  and  certain,  ^bat  [   1S4  1 
express  wordit  of  limitation,  or  words  tantamount,  are  necessary,  to  pass  an  es- 
tate of  inheritance      AH  my  estate,  or  all  my  interest,  would  do;  but,  all  nyy 
lands  laying  in  such  a  place,  is  not  sufficient;    such   w-ords  are  considered 

cfevim  of  a  nm  of  money,  oot  of  the  prodoee  of  land  directed  to  be  sold,  tieing  Yoid*  ah 
initio,  sBcb  iDterest  belong*  t »  the  heir,  and  not  to  tbo  restidaary  devieee  of  the  fend-  Upoa 
principles  analoffoas  to  tbivae  which  governed  the  cases  of  the  preceding  classes,  it  has  been 
decid'^d  that  if,  in  a  series  of  consecative  Haiitationfl,  a  partiealar  estate  be  void  in  its  cre- 
ation, from  being  limited  to  a  person  incapable  by  law  to  take;  the  remainders  immediate- 
ly expectant  on  each  estate  are  not  accelerated  by  that  event,  hot  the  mterest  ita  question 
deseendfl  to  the  heir  at  Uw,  as  real  estate  andisposed  of;  2  P.  Wms.  861 ;  and  the  same! 
principle  applies  where  the  limitation  has  become  void  from  events  sobee(}oent  to  its  crea- 
tion; 2  Vera.  158;  1  Ch.  Ca.  118;  8  Dow.  194.  The  principle  of  these  cases  seems  to 
apply  to  to  the  ease  of  a  particolar  estate  refused  by  the  devisee,  tbotigh  the  contraiy  is 
laid  dovvn  in  the  early  authorities;  Dyer,  301 ;  Cro.  Eliz.  428;  I  Eq.  Ca.  Ah.  216.  pi.  4; 
Plow  414;  1  Rep.  10 1.  a.  But  cases  soch  as  these  jost  referred  to  are  carefiilly  tobedis- 
tingaishcd  from  the  ordinary  case  of  a  term  creited  foi  particular  pwrposes,  and  the  land 
subject  thereto  devised  over;  in  which  case  the  term,  after  the  purposes  of  its  erebtion  are 
salUfittd,  or  immediately,  if  those  purposes  never  arise,  attefi«U  the  inheritance  for  the  be- 
nefit of  the  devinee;  and  in  one  ciise  this  was  the  r  '«vk\t  of  the  decision,  though  tbo  natoie 
of  the  trusft  and  the  expressions  of  the  testator  afforded  an  nrgnment  in  favour  of  a  contra- 
ry intention;  (Davidson  v.  Foley,  2  B.  C.  C.  203;  see  Lord  Eldon*s  jurfgment  in  Sidney 
T.  Sheiley,  f9  Ves.  364.)  The  same  principle  hss  been  applied  to  a  case  in  which  a  t<  rm 
was  devised  upon  trusts,  to  he  therein  aAerd»;clared.  with  devises  o%eron  **  the  expiration 
or  sooner  determination'*  of  it,  but  no  trusts  were  actually  ducUred;  19  Ves.  352;  1 
.Atk.  191. 

On  the  principle  that  equity  considers  that  as  done  which  ought  to  have  been  done,  it  hae 
been  lon^  ^tablished  that  money  directed  to  be  employed  in  tKe  purchase  of  land,  and 
land  directed  to  be  sold  and  turned  into  money,  are  to  be  considered  as  tirit  species  of  pro- 
perty into  whKh  they  are  directed. to  be  converted;  and  thus,  in  whatever  manner  the  di- 
rection is  given,  whether  by  will,  by  way  of  contract,  marringe  nrticles,  settlement,  or  oth^ 
orwise,  and  whether  the  money  be  actually  deposited,  or  only  covenanted  to  be  paid;  whe- 
ther the  land  is  actually  conveyed,  or  only  agreed  to  he  conveyed;  1  Bro.  Ch.  Ca.  499;  5 
Ves.  396;  2  Powell,  by  Jarman,  p.  60;  Leigh  and  Dalzeirs  Fquitable  «'onversion  of  Real 
Property. 

It  is  clear,  that  whiire  ^  testator  directs  a  real  estate  to  be  converted  into  money  for  cer- 
tain pnrpoees,  and  the  'rusts of  the  will  dnectin^  the  application  of  the  money,  either  a9 
originally  created,  or-as  subsi<iting  at  the  death  of  the  testator,  do  not  ezhaqst  the  whcile  be- 
neficial interest;  snch  uoexhjusted  interest,  whether  the  estate  be  antoally  sold  or  oot,  (see 
Hill  V.  Cock,  1  Ves.  &  Bcim.  173.)  belongs  to  the  heir,  as  real  estate  ondispesed  of;  City 
of  London  ▼.  Garway,  2  Vera.  671;  Conntess  of  BristoFv.  Dnngerford,  fh.  645;  Cruse  t. 
Bttiley,  3  P.  W.  20;  Digby  v.  Legard.  2  Dick.  500,  cited  I  B.  C  C  501  v  Robinson  v* 
TayJor,  2  id.  5  9;  Spank  ▼,  T^wis,  8  id.  355,  Chitty  v.  Parker,  4  id.  4 1 1 ;  2  Ves.  j«n.  27 1 ; 
Coliins  V.  Wakeman,  2  id.  683;  Halliday  v.  Hudson,  3  id.  210;  liowne  v.  Chapman  4  id. 
452;  Keoneli  v.  Abbott,  id.  803;  Williams  v.  Co:ylo,  10  id.  500;  Berry  v.  Usher,  11  id. 
87;  Wilson  v.  \fajor»  id.  205;  Gibbs  v.  Ougler,  VZ  id.  418;  Wrigbi  v.  Wrigtit,  16  id,  188; 
Hooper  v,  Goodwin*  18  id.  156;  liill  v,  Coclc,  1  Ves.  &  B.  173;  Markham  v.  Masod,  id. 
410;  Gibbs  v.  Ramxay,  2  id.  294. 

The  position,  says  Mr.  Jarman  (2  Powell,  p.  79,),  ibat  the  heir  is  net  eioloded  by  any 
conversion,  biwevur  absoiule,  frosa  taking  any  unoxhaosted  inteiest,  m^iy  seem  indee't  to 
be  indirectly  eacoaiitered  by  tha^c  cases  in  w  -ich  a  distinction  hds  t»een  anwoosly  taken 
between  absolute  .md  qualified  conversion;  (Wright  v.  Wright,  16  Ves.  188.)  a  doctrine 
which  seems  to  be  mamuined  by  the  learned  editor  of  P«)ere  William's  Reports,  who,  in 
a  note  whicii  i.4 often  referred  to,  (Cruse  v.  Bailey,  3  P,  W.  2  •.  Mr.  Cox's  d.)  states  tho 
question  in  these  cases  to  be,  **  whether  the  tOiitator  meant  to  give  to  the  produce  of  the 
reoi  estate,  the  quality  of  perso<i.tlty,  to  all  intents,  or  only  so  far  as  o<ipected  the  particci- 
lar  parpo.ses  of  his  will.'*  With  deference,  however,  to  this  respect.ible  opinion,  ho  sub^ 
mits,  tli.it  ;ach  adistinciion  cannot  be  sostiiined;  for  not  only  do  the  cases  not  contain  a 
single  insrance  of  a  conversion  of  the  fonitir  species,  luit  it  has  even  been  held  that,  where 
thrs  testator  declared  that  the  surploj  produce  of  tho  ssile,  aAer  piying  debts,  shoold  bo 
deearnd  personal  estate,  (Collins  v.  VVakemao.  2  Ves,  juo.  688.)  and  go  to  bis  execntors; 
yet  ibdC  sorpln-^  did  not  b  long  to  the  next  kin.  for  whom  the  executors,  having  eqaol  lega* 
rie<»  wero  trasteos,  bat  to  the  heir;  Countus.)  of  Bristol  v.  Hongerfotd,  2  Vern.  645;  8. 
C.  1  Eq.  Ca.  Ab.  27.  2.  pi   6. 

In  farther  confirmation  of  the  principle  in  question,  it  is  now  settled  that  tbo  undisposed 
re^idne  of  a  fund  created  in  this  manner  will  not  pass  under  a  general  beqnest  of  personal- 
ty ;  Talbot.  78;  1  Ves.  &  Bea.  416;  12  Ves.  205;  3  Dow.  248;  2  Ves.  jun.  683.  Itseems, 
however*  thai  where  some  of  the  purposes  of  the  conversion  fail,  and  the  property  quoad 
that  interest;  consequently   results  to  the.  heir,  yet  it  results  to  him  as  ptrsottal^tate,  ra4 


94  t>£VISE.— 6ffimi2  CanMimdion. 

merely  us  descriptire  of  the  lof*al  situation,  and  only  carry  an  estate  for  life. 
r  133  1  Nor  are  words  tending  tn  disinherit  the  heir  a'  law  sufficient  to  prevent  his 
taking,  unless  the  estate  is  given  to  somehody  else.  I  have  no  doubt  of  the 
testator's  intention  hfTe  to  disinh^Tit  hiK  heir  at  law,  as  well  as  in  Donn  v. 
Gaskin,  Cowp.  6d7;  hut  the  only  ciicumstance  of  dif!erence  bHween  that 
.case  and  (his,  and  which  has  been  relied  on  as  in  favour  of  the  defendant )«,  if 
the  testator  had  any  meaning  by  it  (which  1  do  not  believe  he  had),  rather 
turns  the  other  way,  because  he  usues  different  words  in  devising  di  erent' 
parts  of  his  estate.  I  think  we  are  bound,  by  the  case  of  Denn  v.  Graskin.— - 
We  niuet  therefore  decide  that  the  widow  took  only  a  life  estaite  in  the  last- 
mentioned  premises. 

Sly,    With  reference  to  modes  of  expressictL 
[  136  ]  I,   Thai  words  are  to  he  taken  in  their  ordinary  sense. 

1.  Poole  v.  Poo  e  H.  T.  1804.  C.  P.  3  B.  &  P.  6>0. 
Wordfi  are       From  the  facts  sent  to  this  Court  by  the  I  ord  Chancellor,  it  appeared,  that 
always  \o    ifj^r^  ^^g  ^  devise  to  testator's  first  son  by  his  wife  begotten,  or  to  be  begot«* 
their ordina  ^'^'^^  ^^'*'  ''^®'  remainder  to  trustees  to  preserve  contingent  remainders;  remain- 
ry  8ense,an  ^^^  to  the  several  heirs  male  of  si.ich  first  son  lawfully  issuing;  so  as  the  el- 
less  the  tes  der  of  such  sotts,  and  the  heirs  male  of  his  lH>dy  shell  always  be  preferred  and 
tator  huridetake  before  the  younger  and  the  heirs  male  of  his  body;  remainder  to  the  tea- 
mofistrated  tator's  second,  third,  fourth,    and  all  and  every  other  son  and  sons,   for  their 
to  ose^them®*'^®'^®^    *"^   respective    lives;     remainder  to    trustees,  to    pre-erve,  ^c.  f 
in  aoother.  remainder   to  the   several   heirs    male  of  their  several  and  respective  bo- 
dies, lawfully  issuing,  so  as  to  the  elder  of  such  sotis^  arjd  the  heirs  male  of  his 
body  shall  be  always  preferred,  and  take  before  the  younger  of  the  same  St/OSy 
and  the  heirs  male  of  his  and  their  body  and  bodies;  remainder  to  the  testa-' 
tor's  first  and  other  daughters,  for  their  lives;  -remainder  to  trustees,  &c.;  re-' 
mainder  to  their  several  heirs  male  of  their  several  and  respective  bodies  law- 
fully issuing;  so  as  the  elder  of  such  daughters  and  the  heirs  male  of  her  body 
shall  always  be  preferred  and  take  before  the  younger  of  the  same  daughters 
and  the  heirs  male  of  her  and  their  body  and  bodies.     There  were  other  claus- 
es in  the  will  by  which,  ailer  givininec  an  estate  for  life  to  the  first  taker,  the 
tcBtator  limited  to  trustees,  fyc,  remainder  to  the  first  and  other  sons  of  such 
first  taker  and  the  heirs  of  their  bodies;  so  as  the  elder  of  such  suns  and  the 
heirs  of  their  5odies  should  always  bo  preferred  before  the  younger  of  the  same 

at  his  death  devolves  as  such  to   his   representatives;  1    Bro.  C.   C.  86;   16   Ves.  188;    4 
Mod.  484. 

The  heir  sometimes  claims  (see  2  P«)well,  by  Jarman,  p,  86.)  specific  soms,  constitating 
part  of  the  prodaoe  of  real  estate  devised  lo  be  sold,  which  are  either  expei  ted  oat  of  the 
deviled  produce,  bat  nre  themselves  not  disposed  of*;  or,  being  dirtponed  of,  are  given  to 
objects  incapable  by  law  of  taking  them;  or  the  disposition  failH  in  (>vent,  by  the  dratb  of 
the  devisee  in  the  testator's  life-time.  As  to  the  first  class,  it  is  clenr.  opnn  the  aaihorittes, 
thai  a  sum  eipected  oat  of  the  produce  of  the  sale,  bat  not  disposed  of,  belongs  to  the  heir 
(Collins  V.  Wakeman,  2  Ves.  jon.  683;  see  Emhiyn  v.  Freeman,  Pre.  Ch.  541.)  With 
regard  to  (he  second  class,  namely,  cases  in  which  a  sam  so  to  be  raised  is  given  to  an  ob- 
ject inenpnble  by  law  of  taking,  it  is  aluo  clear  t  at  v  devolves  upon  the  heir;  18  Ves.  468; 
1  S.  4^  Str.*29S.  The  principle  of  the  iwo  pecrding  chtsses  of  rases  seems  to  apply,  with 
exactly  the  same  force,  to  the  cases  of  lapse,  which  is  the  other  species  of  case;  and,  vn- 
doabtedly,  ap  to  a  late  period,  the  established  rule  as  to  these  cases  also  was,  that  the 
heir  was  entitled  on  failure  of  the  deviRc;  nnless,  accordin  to  the  doctrine  of^  some  castas, 
(B.  Bro.  Ch.  Ca.  168;  4  Ves.  50  ..)  the  produce  of  the  sate  was  blended  with  the  personal 
cttute  in  one  general  reaidaary  disposition. 

As  to  the  destination  of  pecuniary  charges,  where  the  residue  of  the  rpal  estate  devfsed 
to  be  sold  has  been  blonded  with  the  pef^onalty;  Mr.  Jarnian  (2  Powell,  95.)  sa}s:  I  have 
not  been  able  to  discover  more  than  ono  dicium  and  one  derision  in  favour  of  the  distinc- 
tion in  question,  though  they  include  the  respectable  nomes  of  Lo  d  Thurlow  and  Lord  A1. 
vanlev.  The  former  is  contained  in  the  case  of  Hntcheson  ▼.  Hammond  (8  B.  C.  C  148.) 
where  Lord  Thurlow  observed,  *Mhoogh  if  a  testitor  has  blended  bix  real  with  his  pifreon- 
al  fund,  and  has  made  a  residuary  legatee,  it  will  carry  all  that  is  not  di^tposed  of;*'  the  lat- 
ter is  contained  in  4  Vqs.  802.  But  not  only  (observes  Mr.  Jarman,  p.  97.)  in  Lord  Al- 
vanley*8  doctrine  unsupported  by  the  cases  on  which  he  founded  it,  but  ihn*  docirine^nd 
decision  afe  directly  at  variance  with  several  cases,  both  anterior  and  tabseqaent  to  fan 
lierdship^i  •««»,•  8  P.  Wm?.  2t>.  2  V«».  jun.  688;  2  Ves,&  Bea.  294. 
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tons  and  the  heirs  male  of  their  bodies.     The  C«>urt  hi.  Id,  that  the  firat  son  of 
the  testator  tofik  an  estate  tail.     See  Ambl.  3M.  358;   1  Bro.  C.    C.  206;   1 
Burr.  38;  'i  Wils.  322;  7  T.  R    531 ;   1  East,  2>9.  264;  2  Ld.  Raym.  1561; 
2  Stra.  1125;  2Atk.  216. 

2.  Doe,  d.  Comberbach,  v.  Periiyn.  M.   T.  1789.  K.  B.  3  T.  R.  484.  S. 
P.  Denn,  d.  Bridden,  v.  Page-  M.  T.  1775.  K.  B.  3  T.  R,  87. 

The  testator  devised  to  D.  for  life,  all  his  leasehold  and  personal  estate;  re- "^hoagh  i/n 
maioder  to  trustees,   to  preserve   cootinf^ent  remainders;    remainder  to  all '^^''^  *^*"  4 
and   every  the  children  of  D.,  begotten  or  to  be  begotten,  on  her  hodj?®?.       **^ 
by  J.  C,  and  their  heirs  for  ever,  to  be  equally  divided   between  and  among  jq  ^hich  it 
such  children,  share  and  share,  alike;  but,  if  only  one  child,  then  to  such  child,  is  writtea, 
and  his  or  her  heirs  for  ever;  and,  for  default  of  such  issue,  to  J.  C.  for  life,  it  will  beio 
with  remainder  to  trustees  to  preserve  contingent  remainders.     And  from  and  ^^^  •?  '? 
afler  the  decease  of  the  survivor,  J.  C.  and  D.  without  iswuo,  then  to  the  chil-"*f*°./^  "* 
dren  'if  R  C.  and  B.  P.  respectively  begotten,  or  to  be  begotten.     D.  and^*  ***     * 
J.  C.  married  in  the  life-time  of  the  deviso> ,  but  had  not  any  children  until  af^ 
ter  his  death;  in  1739,    1740,  1741,  the   children  died;  in  1784,  J.  C.  died; 
and  in  1786  D.  also  died.     The  questions  were,  1st,  whether  the  children  of  r  ««»  1 
D.  took  in  fee;  2d,  whether  the   limitation  over  to  the  children  of  R.  C.  and    *-  * 

B.  P.    took  effect  on  failure  of  the   issue  of  J.  C.  and  D.     Per  Cur.     The 
operation  of  this  will  is,  that  the  limitation  to  D^s  children  was  contingent  till 
they  were  born,  but  it  became  vested  on  the  birth  of  the  first  child,  subject, 
however,  to  be  diminished  in  quantity,  as  other  children  of  D.  should  be  bom. 
And,  on  the  birth  of  D's  first  child,  the  subsequent  limitations  were  defeated. 
In  the  case  of  Kecne,  d   Pinnock,  v.  Dickson.     M.  T.   1783.  K.  B.  which 
has  been  cited,  which  is  similar  to  the  present,  there  the  devise  was  to  G.  P. 
for  life,  remainder  to  her  first  and  other  sons  in  tail  general,  and  for  default  of 
soch  issue  male,  remainder  over;  and  it  was  contended  that  the  word  ^^  male" 
might  be  rejected;  but  the  Court  said  they  would  not  do  it;  but  held  that  the 
remainder  over  was  contingent  only,  on  the  event  of  there  being  a  son;  and  if 
there  were  a  son  ever  born,  though  he  died,  the  remainder  over  was  void. 
Then,  the  only  question  is,  whether  there  is  any  thing  in  the  will  to  show  that 
the  children  of  D.  must  necessarily  be  confined  to  children  living  at  the  time 
of  the  decease  of  their  parents?  but  no  words  are  used  in  the  will,  from  which 
such  an  inference  must  necessarily  be  drawn. 

2.    That  all  the  words  are  to  he  taken  together. 

Roe,  d.  Nightingale,  v  Quvrterlt.  H.  T.  1787.  K.  B.  1  T.  R.  630. 

A  testator  devised  in  remainder,   expectant  on  certain  previous  estates,  ^^d  nob 
which  afterwards  determined,  to  the  right  heirs  of  W.  and  M.  his'wife,  for  cv-?*""'™®  ., 
er,  without  any  antecedent  estate  to  either  of  them.      The  wife  died,  leaving  a  jj^  allowed 
daughter  by  W.,  who  married  again,  and  left  a  daughter  by  his  second  wife.  ^  wirisatii 
Upon  a  dispute  between  the  heirs  otthe  first  daughter,  who  died  afler  survi-  fy  every 
ving  both  \V.  and  M.,  and  the  second  daughter,  it  was  argued,  that  the  de- word,,  if  it 
ocription  of  the  right  heirs  of  W.  and  his  wife  must  either  mean  the  heirs  of®**®"^'/ 
the  survivor,  or  give  the  estate  in  moieties  between  the  heirs  of  each.  ^^^' 

Std  per  Cur.  We  are  of  opinion,  that  the  devise  operated  in  the  same 
manner  as  if  it  had  been  to  the  right  heirs  of  the  body  of  W.  and  M.  It  is  to 
be  collected  from  Co.  Lit.  107.  that  a  grant  to  the  husband  and  wife  is  not  con- 
sidered in  the  same  light  as  a  grant  to  other  persons;  for  that,  if  a  joint  estate 
be  made  to  husband  and  wife  and  a  third  person,  the  husband  and  wife  have 
but  one  moiety,  and  the  third  person  will  have  as  much  as  them  both;  because 
the  husband  and  wife  are  but  one  person  in  law.  '  If  then  they  were  but  one 
person  by  reason  of  the  relation  they  stood  in,  a  limitation  to  their  hcirSy  with- 
out any  prior  limitation  to  themselves,  must  naturally  mean  heirs  to  them  bothy 
according  to  that  relation  which  could  only  be  children  of  them,  ''esides,  such 
construction  should  always  be  put  on  a  will,  if  possible,  as  will  satisfy  the  words; 
and  the  words  here  are  satisfied,  if  they  be  takon  to  moan  the  children  of  both 
of  them. 
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I  158  ]  S,  •^  to  wJiere  expressions  euimit  of  two  interpretations. 

Rowe's  Case.  M.  T.  1T73.  K.  B.  Loffl.  97.  S  P-  Dok,  d.  Vessey,  v  Wil- 
kinson. H.  T.  1788.  K.  B.  2  T.  R.  209.  S.  P.  Chapman  v.  Brown.  H. 
T.  1765.  K.  B.  3  Burr.  1626.  S.  C.  affirmed,  Dom.  Proc.  3  Bro.  P.  C. 
269. 
To  which        Per  Cur.     The  idea,  that  Courts  are  to  find  out  the  intention  from  the  gen- 
end,  expres^fQi  yjg^  of  the  will,  is  right;  and,  coDflidering  the  great  abuse  of  languace 
receive^hat®^^*^^  where,  the  ignorance  of  particular  testators,  and  even  of  those  wna 
intorpretA    "lake  wills  for  them,  that  meaning  caqpot  be  at  all  times  found  out  by  the  ac- 
tion «;vhich  curacy  of  expression^.     But  effect  must  in  all  cases!be  given  to  every  word  in  a 
will  make   will,  if  it  can  possibly  be  accomplished;  and,  in  order  to  accomplish  this  pur- 
tlir»m  con     pose,  expressions  admitting  of  two  interpretations  are  always  so  construed  as 
othpr  parts  ^'^^^  ^^^^  ^^^^'  receive  that  interpretation  which  ^ill  make  them  consistent  witlt 
of  the  will.*  ^^^h^*"  parts  of  the  will. 

4.    That  words  are  to  be  taken  in  their  grammatical  sense » 
TiuRNSALL  V,  Davy.  H.  T.  1798.  C.  P.  1  B.  ^  P.  215;  S.  C.  6  T.  K.SO. 
Dovifie  of        This  was  a  case  sont  from  the  Court  of  Chancery,  and  was  this:  A.  devised 
freeiiold      qI]  his  freehold  and  leasehold  estates  to  B.  and  the  issue  of  her  body, ''  as  ten- 
nnd  lease     ^^^^  ^^  common;  bat  in  defauU  of  such  issue,  or,  bein^  such,  if  they  should  all 
to  A.*and^'  ^*^  under  "2 1  and  without  leaving  issue,**  then  over.     The  Court  certified  that 
the  imae  of  ^^^  ^^^  limitations  subsequent  to  that  of  B.  being  contingent,  the  remainders  in 
her  body     the  freehold  were  barred  by  fine  and  recovery;  but  that  the  leasehold  vested 
at  tenanta    in  the  remainder-man,  on  the  death  of  B.  without  issue.     In  arguing  on  thd 
jn common;  propriety  of  the  conclusion  they  had  arrived  at,  the  Court  said:  In  order  to 
faaVt  of  8m:h    ^®^°^®*^  ^^^  devisor^s  intention,  consider  what  was  his  situation  when  he  made 
isfliiP,  or      ^^^  ^^^h  ^^  ^^^  ^  niece,  who  would  probably  become  the  mother  of  children, 
being  £acb,  and  hc  gave  an  estate  (or  life  to  that  niece,  and  then  an  estate  Jo  the  children 
if  they        which  that  niece  might  have.     If  the  will  had  stopped  there,  the  children  would 
^r**"**li***    have  taken  a  fee:  but  the  divisor  then  gave  the  estate  over;  "  but  in  default 
die  nader    ^f  gy^h  issue,  or  if  they  should  all  die  under  tbe  age  of  21,  and  without  leaving 
without      issue,  &c."     There  is  no  doubt,  indeed,  but  that  a  word  of  conjunction  in  a 
leaving  is    will  has  been  construed  hi  the  disjunctive;  and,  vice  versa,  a  disjunctive  word 
9ue,  then  o  construed  in  the  conjunctive,  where  it  has  been  necessary  to  give  efiect  to  the 
ver,  the      devisor^s  intention;  but,  unless  there  be  something  in  the  will,  fi'om  which  it 
leaaebold     j^j^ y^  collected  that  'he  devisor  did  not  use  such  words  in  the  grammatical  sense^ 
remainder-  ^^®  grammatical  construction  must  prevail.     In  the  present  case,  the  word  U9* 
man  on  tho^^  ia  a  conjunctive  word  ^'  and;"  now,  by  construing  that  word  in  its  proper 
death  of  A.  sense,  we  shall  give  efiect  to  his  intention .     The  devisor  seems  to  have  rea- 
withoac  ii    soned  thus:  If  the  children  of  my  niece  live  to  attain  the  age  of  21,  when  thej 
■"••         .    will  be  qualified  to  dispose  of  this  property  prudently,  I  give  it  to  them  in  fee; 
L  '•'^  J    if  they  happen  to  die  under  21,  and  without  leaving  issue,  then  I  will  consider^ 
to  whom  1  can  best  dispose  of  the  estate,  and  in  such  event  I  will  give  it  to  my 
collateral  relations.     That  brings  the  preient  case  within  that  of  Loddington 
V.  Kime,  (Salk.  224.)  which  is  the  leading  case  upon  this  subject,  and  con- 
verts all  the  subsequent  limitations  into  contingent  remainders.     Those  de- 
pended on  the  particular  estate  given  to  the  niece,  and  she  having  destroyed 
this  particular  estate  before  they  could  take  efiect,  they  consequently  fall  to 
the  ground. 

5.  Jh  to  technical  expressions^ 
(a)  hi  G:eneral. 
Doe,  r.  Cooper,  v.  Collis.  T.  T.  1791.  K.  B.  4  T.  R.  294.  S.  P  Denn,  n. 
Webb,  v.  Puckev.  T.  T.   1793.  K.  B.  6  T.  R.  299.  S.  P.  Aumble  t. 
Jones.  H.  T.  1709.  C.  P.  Salk.  238. 
Words  in        The  testator  devised  to  his  wife  for  life;  remainder  to  bia  daughters  A.  and 
devises  are  B.,  to  be  equally  divided  between  them,  not  as  joint  tenants,  but  as  tenants  in 
noi  neceaaa  common;  via.  the  one  meiety  to  his  daughter  A.  and  her  heirs  for  ever,  and  the 
Illy  to  re     q^Jj^^  moiety  to  his  daughter  B.  (a  feme  covert)  during  her  life,  and  after  her 

*  Thereby  giving  •StetX,  if  the  case  reqaire>  to  devises  appareiUly  inconsistent;  4  M.  4k 
o.  I. 
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decease  to  the  issue  of  her  body,  lawfully  begotten,  and  their  heirs  for  ever.  ^eivB  the 
The  question  was,  whether  B.,  who  had  one  child  living  at  the  time  of  the  devise,  ^ec'^njcal 
io^ik  estate  in  tail,  or  for  life,  by  this  devise.     In  favour  of  the  latter  construe-  "'u*"!!"? 
tion  the  superadded  words  of  limitation  to  the  issue,  and  circumstances  of  B.'s  i^^  hnR  an 
having  a  child  living  at  the  time  of  the  devise,  were  much   insisted  on;  andnexed  to 
upon  this  distinction  it  was  said,  the  cases  on  this  subject  generally  turned.     theoiYwhen 

Per  Cur,     The  general  rule  to  be  collected  from  the  decisions  is,  that  the  *"***  *" 
word  "  issue^'  in  a  will  is  either  a  word  of  purchase  or  of  limitation,  as  will  best  ^®^*'  ^'**^ 
answer  the  intention  of  the  devisor,  though,  in  the  case  of  a  deed,  it  is  univer- ^^j^J^^Jj^^ 
aally  taken  as  a  word  of  purchase.     Now  in  this  case  there  is  no  doubt  about  seme, 
the  intention  of  the  devisor,  who  ^'  devised  all  his  real  estate  unto  his  wife  for  whether 
her  life'  and,  alter  her  decease,  to  his  daughters  A.  and  B.,  to  be  equally  di- ^^^^nic^l  or 
vided  between  them,  not  as  joint  tenants,  but  as  tenants  ia  common;"  and  then  **'i?-'"^'^^M, 
be  proceeds  to  show  how  their  issue  should  take,  namely,  "  the  one  moiety  to  b^at^^fl^ci- 
his  daughter  A.  and  her  heirs  for  ever,  and  the  other  moiety  to  his  daughter  ate  thedevi 
B.  for  her  life;  and,  aAer  her  decease,  to  the  issue  of  her  body,  and  their  heirs sor^a  inten 
for  ever."     Now,  if  the  di  vise  of  the  second  moiety  bo  construed  to  give  an  tion.* 
estate  tail  to  that  daughter,  the  devisor's  estate  will  not  be  equally  divided; 
for  then  the  ultimate  reversion  of  the  second  moiety  will  be  again  subdivided 
1>etween  the  heirs  of  the  two  daughters;  and  the  fifst  daughter  and  her  heirs  [  ^^^  J 
wiJJ  take  a  moiiy  of  this  reversion,  over  and  above  what  they  take  under  the 
devise  of  the  first  moiety.     In  conformity  with  the  intention  of  the  devisor,  we 
are  of  opini')n  that  the  devisor  in  this  case  used  ^'  issue"  as  a  word  of  purchase, 
.and,  consequently,  that  the  children  of  B.  took  a  fee. 

Z,  Doe,  d.  Lvde,  v.  Lyde.  H.  T.  1787.  K.  B.   I  T.  R.  593 

A  case  reserved  disclosed  a  bequest  of  a  term  to  G.  for  life,  and  after  his  de-  ®*''Jj  *** 
cease  to  M.  his  wife  for  life,  and  af\er  the  decease  of  the  survivor,  to  the  chil- J®mj    *^* 
dren  of  G.  share  and  share  alike;  but  if  G.  should  die  without  issue  of  his  bo-^Qce  most 
dy,  then  to  R.  for  life,  and  after  his  decease  to  N.  his  wife  for  life,  remainder  always  be 
over.     M.  and  R.  died,  and  then  G.  died  without  issue.     It  was  contended,  had  to  roles 
that  the  limitation  to  N.  was  too  remote,  as  beitig  to  take  effect  after  an  indefi-<>^  1*^-     - 
nite  failure  of  issue.     Per  Cur.     It  is  a  general  rule  where  there  is  an  express 
limitation  of  a  chattel  by  W')rds,  which  if  applied  to  a  freehold,  would  create  an 
express  estate  tail,  the  whole  interest  vests  absolutely  in  the  first  taker,  and  a 
limitation  over  ofsuch  a  chattel  is  too  remote  to  take  effect.      But  where  there 
is  no  such  express  limitation,  the  Court  will  consider  the  intention  of  the  testa- 
tor^ h'>wever,  that  general  principle  does  not  apply  to  this  case,  there  being 
no  words  which  in  a  strict  legal  sense  constitute  an  estate  tail.     We  must, 
therefore,  look  to  the  intention  of  the  testator,  from  which  it  is  evident  that  the 
remainder  over  to  N.  was  to  take  elfect  on  the  event  of  G.'s  death  without  any 
issue. 
(6)  «^  to  where  a  term  is  used  to  tohick  the. law  has  annexed  one  idea,  and  common 

opinion  anothei: 
Roe,  d.  CoNOLLT,y.  Ver-nox.  E.  T.  1801.  K.  B.  5  East,  51;  S.  C.  1  Smith's 

Rep.  318. 

A  testator  had  freehold,  customary,  and  copyhold  lands;    and  afler  intro-In  aid  of 
ductory  words,  ss  to  all  his  worldly  estates,  devised  two  rent-charges  out  of  all  ^"^^^  *'"'®» 
his  real  estate,  and  also  two  copyholds  in  M.  for  lives;  and  subject  thereto,  foHowtn^^ 
devised  all  his  freehold  manors,  lands,  &c.  in  Y.  and  other  counties,  and  the  mazimsr 
reversion  of  the  two  copyholds  to  his  son  for  life,  with  successive  remainders  in  first,  where 
tail  male  to  hLs  first  aad  other  sons,  with  like  remainders  to  other  branches  in  a  term  is 
the  male  line;  and,  in  default  ofsuch  issue,  he  devised  all  his  said  (freehold)  >o^d  ^o 
manors,  lands,  See.  to  his  eldest  daughter  in  tail  male  in  strict  settlement,  with  ^  *^ ' 

*  And,  neither  an  intent  manifested  by  the  testator  to  give  only  an  estate  for  life;  nor  the 
interposition  of  trastdefi  to  preserve  contingent  remainders;  nor  mere  words  of  conditioD» 
describing  the  order  of  succession  in  whieh  the  devices  are  to  take  place;  nor  the  introduc- 
tion of  powers  of  jointoriug,  or  of  liberty  to  commit  waste,  are  of  themselves  sufficient  to 
▼ary  the  technical  sense  of  the  wordn  osed.  It  most  plainly  appear  that  the  testator*did 
not  meaa  to  give  soch  an  estate  as  wooid  passonder  the  words  osed,  onlese  controlled  by 
nob  apparaat  iat«at;  Poole  ▼.  Poole*  8  B.  &  P.  627. 
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law  baa  an  like  remaiiulerB  to  his  second  and  third  daughters:  and  by  the  residuary  clause 

nexed  one    devised  all  his  manors,  hind?,  Stc.  c'liher  Ire'liold  or  copyhold    except  those  in 

idea,  and     ^^^  counties  of  G.  &<:.  wliivh  Lc  hnc^  be'f;re  disponed  of    Huhject  to  the  paid 

common  o  ^^^  charces,  in  failur'  nt  i^s(  e  male  c»f  hi?  son  and  hinj>eir  to  fiis  threo  daugh- 
pinioo  an  cj     ^       .  _  •    j    »        a 

other»  the    ters,  as  tenants  ni  cv'mm<.n  in  trc.     The  qucsnon  winch  n«  w  ocru|»ud  rhe  at- 

latter  «haU  tentioQ  of  the  Court  was.  whcrhcr  certain  f  ustoniar\  esiatcs  wMch  thr  devisor 
be  prefer  had,  with  freehold  pioptity  in  (j.  did  not  <»n  tailnre  o!  tlir  male  hre  pas?  to  the 
'"*^'  eldest  daughter  under  the  description  ot  all  his  treehrld  nianors,  lands^  &c.  in 

[  141  ]    that  and  other  counties.      I'art  of  the  evidence  was  adverted  to  by  the  Court, 
who  said:  although,  supj  osing  the  freehold  of  such  customary  estates  be  in  the 
tenant  and  not  in  the  lord,  the}  being  holden  not  at  the  will  of  the  lord  as  pure 
copyholds,  but  according  to  the  custom  of  the  manor,  and  the  tenants.being  en- 
tit  ed  to  the  timber  and  mines,  and  the  estates  being  demised  and  demiscablo 
in  fee  stmp]e  or  otherwise;  yet  as  they  are  holden  by  court-roll,  and  so  passed 
by  surrender  and  admittance,  and  were  generally  reputed  and  called  copyholds, 
and  the  testator  having  distinguished  m  other  parts  of  his  will  between  copy- 
hold and  freehold,  he  must  be  presumed  to  have  used  the  word  freehold  in  ita 
usual  and  popular  signification,  as  not  including  these  customary  estates  con- 
sidered by  himself  as  copyholds.     In  disposing  of  their  property,   testators 
usually  advert  to  the   known  and  ordinary  circumstances  attending  it,  and  a- 
dopt  the  appellations  by  which  it  is  generally  and  more  familiarly  characteri- 
sed, and  cannot  be  supposed  to  regard  or  consider  those  equivocal  or  less  ob- 
vious qualities  of  their  estates;  still  less  so  in  the  ease  of  a  testator  conusant, 
as  this  testator  appears  to  have  b^en,  of  the  proper  nature,  quality,  and  denom- 
ination of  the  different  species  of  property  he  professes  to  dispose  of  by  his  will; 
for  whenever  he  means  to^iass  copyhold,  it  will  be  observed,  he  always  finds 
it  necessary  so  to  describe  it.     The  remaining  part  of  the  will  furnishes  no  ar- 
gument of  intent  to  be  drawn  from  the  use  of  any  particular  expressions,  until 
we  come  to  the  residuary  clause,  from  which  it  has  been  contended,  that  these 
customary  lands  pass  by  the  denomination  of  freehold,  from  the  circumstance 
of  their  being  undevised   until  after  the  failure  of  the  issue  of  the  son  and  the 
devisor,  unless  they  are  comprehended  under  the  description  of  freehold  lands, 
which  it  is  said  he  never  could  have  intended  from  the  introduction  to  his  will, 
where  he  professes  an  intent  to  dispose  of -all  his  worldly  estate.     But  in  an- 
swer to  this,  it  has  been  justly  .*^nid,  that  there  will  be  no  intestacy,  if  the  heir 
at  law,  according  to  the  case  of  Walter  v.  Drew  fComyn's  Reports,  372),  took 
an  estate  tail  by  Implication.     And  it  would  be  carrying  the  el  cct  of  introduc- 
tory words  much  further  than  has  been  hitherto  done,  if  they  are  to  be  so  ccn* 
strued;  for  though  they  have  been  holden  to  ascertain  the  extent  of  an  estate 
in  lands  unquestionably  devised,  we  are  not  aware  of  any  case  which  bcs  deci- 
ded that  such  introductory  words  will  alter  the  obvioufl  and   natural  construc- 
tion to  be  put  on  words  used  by  a  testator,  which  of  themselves  admit  of  no 
doubt,  unless  indeed  the  context  should  necessarily  and  absolutely  require  such 
sense  to  be  put  upon  them;  which  is  not  the  case  in  the  present  instance. 
See  Willes,  J^54. 

(c)    Where  a  term  has  obtained  a  definite  technical  meatiing. 
Lane  v.  Stanhope.  T.  T.    1795.  K.  B.  6  T.  R,  345. 
A  case  from  the  Court  of  Chancery  stated  that  A.  was  seised  of  several 
Secondly;   freehold  estates  and  entitled  to  a  farm  containing  300  acres,  230  of  which  w^ere 
tferm  haa  ob  *^*°  freehold,  and  the  remaining  160  had  been  held  for  a  long  course  of  years 
taincd  adef^'X  ^'  ^^^  ^*^  ancestors  under  a  church  lease,  renewable.     The  whole  farm 
iaite  techni  as  far  back  as  could  be  traced,  had  been  held  together  without  any  distinction 
f  142  i    as  to  tenure,  and  A.  lea.sed  it  for  one  entire  rent.     A.  bv  his  will  gave  all  his 
cal  mean     manors,  messuages,  farms,  lands,^  hereditaments,  and  real  estate,  whatsoever 
ing,  it  mast  and  wheresoever,  unto  B.  for  life;  remainder  to  trustees  to  preserve,  &c.;  re- 
ed that^th   '"*'"^®'"  *'*  '"^  ^^^^  successively  in  tail  male.     And,  alter  giving  legacies,  all 
Ceatator  na  *^®  ^^^^  ^^^  residue  of  his  ready  money,  rents  in  arrear,  stock,  jewels,   and 
•d  it  in  that  personal  estate  whatsoever,  he  gave  to   ^  for  ever.     The  question  was,  whe- 
tense.         ther  the  word  *^  farms"  carried  the  leasehold?     For  the  plaintiff  tho  principal 
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case  cited  and  relied  on  was,  Addis  v.  Clement,  2  P.  Wms.  456.  where  Lord 
Hardwicke  on  deciding  that  the  leasehold  as  well  is  freehold  lands  passed,  re- 
lied on  the  particular  words  of  the  devise  which  were,  ^*  all  his  lands 
which  he  then  stood  seised  or  possessed  of,  or  any  ways  interested  in, 
and  which  were  in  the  possession  of  A.  B.''  For  the  defendant,  the  case  of 
Pistol  V.  Richardson,  1  H  Bl.  26.  n.  (a)  was  cited  as  the  case  most  directly 
in  point:  where  the  testator  being  seised  of  freehold  estates,  and  also  possess- 
ed oftwo  leasehold  farms,  devised  ''  all  his  manors,  &c.  and  all  and  every  his 
several  messuages,  lands,  tenements,  and  hereditaments,  which  he  was  seised 
of,  interested  in,  or  entitled  to,"  to  his  son  for  life,  with  several  remainders 
over.  And  afler-the  case  bad  been  before  the  Court  seven  different  t'mes,  and 
undergone  great  consideration,  the  devise  was  finally  determined  not  to  pass 
tbe  leasehold  property,  the  question  being  considered  as  precluded  by  the  de- 
termination in  Rose  v.  Bartlett,  Cro  Car.  202. 

Per  Cttr«  The  testator,  aAer  devising  all  his  manors,  messuages,  or  tene- 
ments, houses,  farms,  lands,  hereditaments,  and  real  estate  whatsoever  and 
wheresoever,  unto,  ^c;  added  a  res  duary  clause,  by  which  he  gave  "  all  the 
rest  and  residue  of  his  ready  money,  rents  in  arrear,  stock  in  any  of  the  public 
funds,  jewels,  and  personal  estate  whatsoever,"  4'c.  Now  if  a  person  not  fet- 
tered with  legal  and  technical  notions  were  to  read  this  will,  he  wotild  not  he- 
sitate about  the  intention,  but  would  say  that  all  the  landed  property  was  dis- 
posed of  by  the  first  clause,  and  all  the  personal  by  the  residuary  clause.  It 
IS  our  duty,  in  construing  a  will,  to  give  effect  to  the  devisor's  intention,  as  far 
aa  we  can  consistently  with  the  rules  of  the  law;  not  conjecturing,  but  ex- 
pounding his  will  from  the  words  used .  However,  it  is  necessary  to  see  that 
the  words  used  are  sufficient  to  carry  that  intent  into  execution.  In  the  first 
devise,  the  testator  mentions  farms,  with  other  words  by  which  his  real  estates 
were  devised;  now  unless  he  means  that  the  ♦arm  in  question,  which  was  partly 
freehold  and  partly  leasehold,  should  pass  by  this  devise,  there  was  no  occa- 
sion for  him  to  use  the  word  "  farm*,"  because  all  his  freehold  property  would 
have  passed  by  the  other  words.  Therefore,  it  is  fair  to  say  that  he  inserted 
this  word  in  thisi  first  clause  for  the  purpose  of  passing  the  farm  in  question. 
A  strong  argument  in  favour  of  this  construction  also  arises  from  the  residuary 
clause,  m  which  he  meant  to  enumerate  every  thing  that  he  considered  as  per- 
sonalty; but  he  did  not  mention  farms;  he  only  described  those  things  which 
are  generally  considered  as  personalty.  In  many  rases  that  might  be  rut,  we 
should  not  lay  much  stress  on  the  word  ''  farm;"  for  whether  it  should  have 
much  or  Jittie  weight  must  depend  upon  the  subject.  The  reason  why  the 
Court  determined  in  Addis  v.  Clement,  that  the  leasehold  farms  did  not  pass 
by  that  will,  was,  because  they  thought  that  all  the  words  there  used  had 
received  in  other  cases  a  certain  technical  construction,  and  therefore,  that 
they  were  bound  by  those  decisions.  But  we  have  not  that  difficulty  to  en-  f  143  ) 
counter  in  this  case,  because  here  we  find  another  word  in  the  will,  ^^  farms.'' 
Besides  the  Court  in  the  case  of  Pistol  v.  R'chardson  decided  with  reluctance. 
And  we  have  every  reason  to  believe  that  if  the  case  of  Addis  v.  Clement  had 
been  cited,  their  conclusion  would  have  been  different;  because  Lord  Mans- 
field, C.  J.,  seemed  pressed  by  the  authorities  to  decide  against  his  better 
judgment. 

6.  Jift  (o  tcfure  there  may  exist  two  constructions. 
Chapmav  v.  Browv.  ti.  T.  1766.  K.  6,  3  Burr.  1626;  affirmed  Dom.  Proc. 

3  Br.  P.  C.  Tomlin's  edit  209.  S.  P.  Maudt  v.  Maudy.  T.  Tr  1735.  K. 

B.  Ca.  Temp.  Hard.   142;  S.  C.  2  Str.  1020;  S.  C.  Bam.  242.  S.  P. 

Carsey  v.  Wood    T.  T.  1677.  K.  B.  T.  Raym.  249. 
A.  B  devised  lands  to  his  nephew,  C.  D.,  the  son  of  his  brother,  E.  F.,  for  Where  a 
and  during  the  term  of  his  natural  life,  and  from  and  after  the  death  of  the  said  will  admits 
C    D. ;  then  to  the  first  son  of  the  body  of  the  said  C.  D..  and  the  heirs  male  g[^7t?onr 
of  the  body  of  such  first  son;  and,  for  want  of  such  issue,  then  to  the  second,  ^j^^  jgtobe 
third,  fourth,  and  every  other  son  and  sons  of  the  said  C.  D.,  according  to  preferred 
their  seniority;  and  to  the  heirs  male  of  the  body  of  such  second.  Sec.  and  other 
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which  will  g^yjg  of  the  said  C.  D. ;  and  for  want  of  such  issue,  to  the  second  son  of  his 
yalid**'  brother  E.  F.,  for  and  during  the  term  of  his  natural  life;  and  f">ni  and  after 
the  death  of  the  said  second  son  of  his  brother  E  F. ,  the  n  to  the  nrsl  son  <»i' 
the  body  of  such  second  son  of  his  brother  E  F.,  and  t<>  the  heirs  male  ol  the 
b'  dy  of  such  second  son;  and  for  default  of  such  i^sue,  to  the  third,  fourHi, 
fiflh,  and  every  other  younger  son  or  sons  of  the  said  second  son  of  his  broth*  r 
£  F.,  according  to  their  seniority,  and  to  the  heirs  male  of  the  bodies  of  the 
said  third,  fourth,  fifth,  and  other  sons  of  the  said  second  son  of  E.  F.  with 
remainder  to  the  eldest  or  next  son  or  sons  of  £.  F.  for  life;  and,  after  bin  or 
their  deaths,  to  the  heirs  male  of  their  bodies.  E.  F.  bad  no  son  but  C.  D. 
at  the  time  of  the  testator's  death,  but  afterwards  had  aAecond  son,  named  G. 
H.,  who  died  without  issue  male;  and  the  question  was,  what  estate^G  H. 
I  to'  k  under  the  will.     The  Court  of  King's  Bench  was  of  opinion  that  Cj.  H. 

took  an  estate  tail.  Lord  Mansfield  said:  a  court  of  justice  may  construe  a 
will,  and,  from  what  is  expressed,  necessarily  imply  an  intent  not  particularly 
specified  in  words;  but  we  cannot,  from  arbitrary  conjecture,  though  founded 
upon  the  highest  degree  of  probability,  add  to  a  will,  or  supply  the  omissims. 
Lord  Hardwicke,  though  generally  liberal  in  construing  the  intent  of  testators, 
would  not  supply  a  contingency  omitted  in  the  most  fovourable  case  that  could 
exist.  '^  A  mother  devised  her  real  and  personal  estate  to  her  daughter  who 
r  144  ]  was  an  only  child),  and  if  she  die  before  she  is  of  age  to  dispose  thereof,  then 
devised  it  over.  The  daughter  lived  to  be  married;  and  died,  leaving  a  daugh- 
ter between  twenty  and  twenty -one.  Lord  Hardwicke  decreed  for  the  devi- 
see over,  as  to  the  real  estate."  But  if  words  are  rejected,  or  supr'ied  by 
construction,  it  mus'  always  be  in  support  of  the  manifest  intent.  Here,  add- 
ing the  words  would  defeat  the  general  intent;  which  certainly  was,  that  he 
issue  male  of  the  second  son  of  C.  D.  should  take,  before  it  went  to  the  others 
in  remainder.  But  if  the  words  were  added,  the  limitation  by  the  rules  of  law 
|Would  be  void;  16  Vin.  46*1.  pi.  2  b.;  and  rirfe  3  <  o.  51.  a';  3  Levinz.  410. 
I A  possibility  cannot  be  devised  upon  a  possibility.  The  intent  cannot  be  ef- 
fectuated unless  the  second  son  of  *\  D.  has  an  estate  tail  The  blunder  of 
expression  is  hear  favourable  to  the  real  meaning,  and  therefore  cannot  be  sup- 
plied by  construction;  the  constant  object  of  which  is  "  to  attain  the  intent." 
For  this  purpose,  words  of  limitation  shall  su)rply  verbal  omissions;  the  letter 
shull  give  way;  every  inaccuracy  of  grammar,  every  impropriety  of  terms  shall 
be  corrected  by  the  general  meaning,  if  that  he  clear  and  manifest.  But  here, 
to  supply  the  words  omitted  by  mi'ttake  or  blunder  would  introduce  a  blunder 
in  law,  and  defeat  the  testator's  general  view  and'  intention.  As  the  words 
stand,  the  second  son  of  C,  D.  t  »ok  an  estate  tail.  The  mtent  of  the  testator 
cannot  be  answered  but  by  giving  him  an  estate  tail ,  therefore  the  literal  con- 
'  struction  is  most  agreeable  to  the  intent,  and  must  prevail. 

7.  ^s  t)  transposiifi:  words ^  • 

1.  Marshall  v.  Hopravs.  E  T.    1812.  K.  B.   15  East,  309.   S.  P.  Coi  b 

▼.  Rawi.ixson.  yi  E.  1703.  K^.  B.  !  Salk.  i34;  S.  V.  2  I^rd  Raym.  831. 

Words  io  a     A  testator  being  seised,  by  the  same  title,  of  a  messuage  of  nineteen  acres, 

willmaybeQf  |3Q^^  including  Floodgate  Meadow,  in  the  parish  of  Mavesyn   Ridware; 

J^1^*P***I^^ '  which  parish  consists  of  three  townships,  Mavesyn  Ridware,  Blythbury,  and 

whole  con    ^^^'  Ridware;  and  having  other  property  in  Hill  Ridware,  and  no  where,  else 

text  would  and  the  messuage  in  Blythbury,  with  two  of  the  nineteen  acres  there,  being  in 

be  thereby  the  occupatim  of  T.  W.,  and  the  rest  of  the  nineteen  acres,  being  parth  in  the 

rendered      orcupatioQ  of  other  tenants,  and  partly  in  his  own;  devised  "  all  his  messuage, 

more  con    -yj^jj  ^Y[  lands,  hereditamerits,  and  appurtenants  thereto  belonging,  situate  in 

the  fttcu.'     J^lvthbury,  in  the  parish  of  M.  R.,  now  in  the  occupation  of  T.  W.,  excent 

Floodgate  Meadow."     It  was  argued  that  nothing  pa8.sed  by  the  will  excejit 

*  As  a  tefltator  is  alwaya  rather  to  be  presomed  to  calculate  on  the  dispositioD  of  his 
will  taking ''fleet,  than  the  contrary;  and,  Hccnrdmgly,  on  the  same  principle,  a  provision 
for  the  death  of  devisees  will  not  bo  coo-tidered  as  intended  to  provide  for  lapse,  if  ano- 
ther coastraction  can  be  pnt  on  it;  2  Atk.  375;  4  Ves.  418.  514;  7  id.  586;  I  Yes.  h.  Bea, 
422;  1  Price.  264;  1  Swanst.  161;  2  Ves.  jnn.  501;  1  M^Leland,  168. 
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• 
th«  land  in  Biylhbury,  which  was  in  the  occnpaHon  of  T.  W.  at  the  time  of  the 
d.'vise.  Sed  per  Cur.  The  testator  had  a  dwelling-hoase  and  nineteen  acres 
o/  land  in  Riythbury,  all  hold  under  the  same  title,  and  that  all  the  rest  of  his 
propcrtv  was  in  the  parish  of  Mavesyn  Ridware.  The  house  in  BIythbury, 
with  about  two  of  the  nineteen  acres  of  land,  was  in  the  occupation  of  T.  W.; 
but  the  rest  of  the  nineteen  acres  was  occupied  apart  by  himself,  and  the  rest  r  ttQi 
by  other  tenants.     Then,  by  reading  thf*  words  '*  now  in  the  occupation  of  T     *  ' 

W,"  as  transposed  and  applied  to  trie  dwelling-house,  according  to  the  fact, 
the  whole  -will  be  consistent,  and  all  the  ditficultv  as  to  the  excepti  m  of  the 
Floodgate  Meadow  is  obviated,  the  exception  of  which  would  otherwise  be  en- 
tirely nugatory,  it  never  having  been  in  the  occupati  >n  of  T.  W  *  See  8 
East,  91;  Cro,  Eliz.  658;  2  Ch.  Ca.  10;  Hob.  75;  i  Ves.  jun.  32.  248;  17 
id.  fJ14. 

2.  Doe,  d,  Wolfe,  v  Aixcock    M  T.  !817   K.  B.  I  B.  &  A-.  137.         a  j  k* 

The  devitie  in  this  case  wa-^  in  the  f>ll  »wing  w  »rds:  "  1  devise  all  my  here- ^^^"^^1^  J** 
ditaments  ui  S.  unto  my  sister  E.  T^  and  to  her  dan<?hters  A.  S.  and  T.  T.,iei,tign^ 
their  heirs  and  assigns,  equally  to  be  divided  between  and  amongst  them, 
share  and  share  alike,  as  tenants  in  commm,  and  not  as  joint  tenans,  /or  oncl 
durin<x  the  life  of  my  said  sister  E.  T.;  and  from  and  immediately  after  her  de- 
cease, then  I  devise  the  said  third  part  of  the  aforesaid  hereditaments,  so  de- 
vised to  my  said  sister  for  her  life  as  aforesaid^  unto  her  said  two  daughters  A.  S. 
and  T.  T,  their  heirs  and  assigns  forever,  equally  to  be  divided  between  tbera, 
share  and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants."  It 
was  contended,  that  under  this  devise  the  dau:rhters  of  the  testator's  sister  £. 
T.  took  estates  puratiter  vie  for  the  life  of  their  mother,  as  tenants  in  common; 
and  as  to  one-thtrd,  with  remainder  in  fee  to  them  as  tenants  in  common;  leav- 
ing the  reversion  in  fee  in  the  other  two-thirds  undisposed  of.  But  the  Court 
held,  that  the  daughters  took  estates  in  fee;  and  Lord  Ellenborough,  (\  J.  ^ 
said:  the  testator  has  thrown  together  a  heap  '^f  word-*,  the  sense  and  meaning 
of  which  he  did  not  clearly  comprehend;  but  although  the  language  of  this  wil, 
IS  confuted,  and  the  words  are  scattered  in  suoh  a  way,  as,  if  taken  in  the  order 
iniehick  thai  siand^f  hey  do  not  convey  any  meanins^,  yet,  in  favour  of  common 
sense,  we  may  take  the  liberty  of  transposing  them,  according  to  that  order, 
which  we  may  fairly  suppose  the  testator  would  wish  to  have  adopted,  and  by 
which  we  can  best  eflTertuate  his  intention.  The  labour  of  the  argument  has 
hcen  to  make  the  testator  dispose  of  only  one-third  of  his  estate,  and  thereby 
to  compeJ  an  intestacy  as  to  the  remainder,  whereas  his  meaning  evidently  was 
to  dispose  of  the  whole.     See  4  T.  R.  39.  f  146  1 

3.  MosLET  V.  Masscy,  M.  T.  1806.  K.  B.  8  East,  149^  *■  ■• 

A.  B„  having  an  estate  in  the  county  of  Monm  >uth,  of  which  he  was  seised  Another 
infer'  in  possession,  and  another  estate  in  the  county  of  Radnor,  of  which  hef"**  "'  . 
was  also  seised  in  fee,  subject  to  the  uses  of  his  marriage  settlement,  by  which  ^j^^^  ^^^ 
he  covenanted  to  convey  to  the  use  of  himself  a>id  his  wife  for  life;  remainder  times  aris 
to  his  first  and  other  sons  in  tail;  both  which  estates  had  formerly  belonged  toes;  when  a 
an  uncle,  and  came  to  him,  the  one  by  descent,  tlie  other  by  purchase  from  an-*«»tf^o'  **** 
other  co-heir  of  his  uncle,  by  his  will  reciting  that  he  was  seised  in  fee  of  «f*^J***l  a 
messuage  and  lands  at  L..  in  the  countv  of  Radnor,  and  of  a  moiety  of  a  roes-j*"^*  ^^^ 
suage  in  the  parish  of  C,  in  the  county  of  Radnor;  and  that  he  was  also  seised 

«  *  It  may  not  hA  anacceptatile  to  those  who  maj  pernse  the  above,  to  read  the  following 
remarks  of  Mr.  Jarman,  in  his  able  and  learned  edition  of  Po^vell  on  DeviMea,  vol.  i.  p.  872. 
n. ;  that  the  coostraction  adopted  by  the  Coort  accorded  witk  the  ioientiea  of  the  restator, 
M  highly  prot>able;and  if,  as  Lord  Cllenboroagh  snggested,  the  words,  taken  in  the  order  in 
which  they  stood,  did  not  convey  any  meAoiog,  the  estnhlished  lalf^H  of  constmrtion  clear- 
ly anthoriaed  the  tranHOOsition  Bnt  the  difficolty  was.  in  ^ayin^  that  the  wordx  were  on- 
oieaniiig  in  their  actu»I  order;  for  it  is  sabmit'ed,  that  the  will  read  in  that  order,  contain- 
ed a  clear  and  eiprens  devise  to  the  three  devisees  for  the  life  of  the  mother:  remainder  as 
to  one  third,  to  the  two  daughters  in  fee;  and,  had  the  the  testator  deliherately  intend»*d  !• 
confine  his  dispoxitioatoihoge  estates,  hecoald  hardly  have  esprefsod  hitnsGlf  in  moret<%ch- 
ntcvl  orfo«mil  iangnage.  The  eonstroctiorr,  indeed,  wan  appf^rently  absurd;  hot,  let  it  he 
reoiembered,  that  the  absurdity  of  a  disposition,  if  vneqnivocally  expresised,  is  no  objection 
toils  ricsiTtng  a  literal  iaterpretatton;  Mason  v.  Kobinson,  2  SiiD.  StSta.  295 
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.\\    lands  at  C.  of  the  reversion  in  fee  expectant  on  the  death  of  his  wife  and  of  hiB  son,  with* 
'./\'*  {o  D.,  and  out  issue,  of  lands  in  the  counties  of  Monmouth  and  Northumberland  (whereas 
•  '     *'  "•51'**f"    **^®  settled  lands  were  in  Radnorshire,  and  those  in  Monmouthshire  and  Nor- 
f  th^  lim  ^humherland  were  absolutely  his  own),  devised  his  said  estate,  in  the  said  coun« 
itaiion  of    ^Y  of  Radnor,  to  his  wife  for  life;  remainder  to  his  only  son  for  life;  remainder 
each  devise  to  his  (the  son's)  sons  and  daughters  in  tail  in  strict  settlement;  remainder  to 
being  exact  his  own  daughter.  Sfc.j  and  devised  the  reversion  of  his  said  estates  in  the  said 
ly  appHca   county  of  Monmouth,  after  the  death  of  his  wife  and  only  son  without  issue,  to 
•  I  ^^'■i  *    ^''  daughter,  ^c.     The  will,  moreover,  referred  to  the  lands  devised  as  part 
the  ianda     of  the  estate  of  his  late  uncle.     The  facts  having  thus  appeared  to  the  court, 
'Comprised   from  a  case  sent  by  the  Lord  Chancellor,  the  judges  certified  to  the  following 
in  the  otfo    effect  :-^Com paring  the  devising  clause  with  the  recital  and  the  facts,  sufficient 
or,  and  oih  has  appeared  to  us  to  enable  us  to  ascertain,  beyond  a  possibility  of  doubt,  that 
or  circom    ^^^  devisw  had  made  a  mistake  in  the  local  description,  and  that  his  intent  was 
he'im  mis  *'^  P^"*®  *^®  present  interest  of  his  estate  in  fee  in  possession,  which  was  in  the 
takinsly      county  of  Monmouth,  and  the  reversion  o^his  settled  estate,  in  the  county  of 
transposed  Radnor,  although  he  had  respectively  misdescril)ed  their  local  situations.     See 
the  lands      1  Leon.  186;  3  id.  166;  Sty.  261.  279;   1  RoK  Abr.  614.  pi.  4;    1  P,  Wms. 
comprised   -287;  2  Bulst.  176;  Finch.  R.  395.  403;  2  Eq,  Ca.  Abr.  415,  pi.  6;  1  Atk  410; 
i.,  the  never  Q^^   R   372;  Ca.  Temp.  Talb.  262;  1  Bro.  Ch.  Ca.  206;  Fearn»s  Ex,  Dev. 
ai  devises,  ^j,,  ^^j^    jgg.  5  j^g^   51;  I  T.  R.  593;  2  id.  676;  Ambl.  176. 
In  Boc!i  4.  Denn,  d.  WfLKiNS  V.  Kemets.  E.  T.  1808.  K.  B.  9  East,  366. 

case,  or  if  In  this  case  the  Court  held  that  freehold  might  pass  by  a  will,  giving  the  es- 
he  falls  into  tate  a  legal  description  or  name,  though  it  be  mistakingly  called  leasehold , 
day  sinjilir  tj^^f^  beitig  no  other  property  answering  the  name  and  description. 

Coort  will  ^"   "^^  '^  ^*PPh^^  words, 

correct  it.        1  •  I^OE,  D.  Leach,  V.  MicKLEM.  E.  T.  1805.  K.  B.  6  East,  486;  S.  C. 
[  147  I  •  2  Smith's  Rep.  490. 

A  testator  having  two  sisters,  A.  H.   and  M.  J.,  and  also  two  cous^ins,  F. 

Words  may  and  G.  dovised  his  estate  at  A.  to  his  sister  A.  H.  for  life;  remainder  to  F.  in 

be  snpplied  tail;  remainder  to  G.  in  tail,  with  remainder  over;  and  then  devised  another 

in  a  will,  lOgg^^j^  ^^  g  ^^  his  sister  M.  J.  fi>r  life;  or,  if  she  should  survive  his  wife  and 

■entenco      sister  A.  W.,  so  that  she  should  come  into  the  possession  of  the  estate  at  A., 

complete     then  to  L,  J.  for  life,  towards  the  support  of  his  cousins  F.  and  G. ;  remainder 

and  inteiigi  to  the  said  G.  in  fee.     M.  J.  survived  the  testator's  widow,  but  not  his  sister 

ble,  in  aid   A   H,,  and  it  was  therefore  contended  that  the  remainder  to  L.  J.  and  G.  fail- 

of  the  ap    gjj      jgyt  ^Yio  Court  held  that,  as  the  word  or  so  placed  was  unintelligible,  be- 

?e*nrto*be    >ng  referable  to  no  other  alternative;   and  as  it  was  apparent,    from  the  whole 

collected     context,  that  the  testator  bad  in  contemplation  another  alternative,  viz.  the 

from  the     death  of  his  sister  M.  J.,  and  that  he  meant  to  make  a  provision  aHer  the  death 

whole  coo.  of  his  sisters,  for  his  cousin  G.  as  well  ns  his  cousin  F  ,  which  was  not  satisfi- 

text;  Q^  by  only  giving  G.  a  remainder  in  tail,  aAer  a  remainder  in  tail  to  his  brother 

F.,  in  order  to  render  the  sentence  complete  and  sensible,  and  to  give  effect 

to  the  apparent  intent  of  the  testator,  the  necessary  words  might  be  suf'plied 

to  make  the  devise  read;  as  a  ^ift  to  his  sister  M .  J.  for  life,  andy  after  h4:r  dfolky 

or,  if  she  should  survive  his  wife  and  sister  A.  W.  so.  that  she  should  ccme  into 

possession  of  the  estate  at  A,;  then  over  to   L.J.    who  consequently  took  a 

vested  remainder,  and  was  entitled  in  the  events  which  had  happened.     See  1 

Atk.  43;  2  id.  t02;  3  id.  774;  Willcs.  305;  5  Burr.  2703;  Cowp.  40;   1  Eq. 

Ca.  Abr.  245;  2  Frecm.  17;  3  T.  R.  763;  10  Mod.  402;  2  Ves.  163;  1  Hut- 

ton,  1 19;  6  Ves.  jun.  404;  7  T.  R.  433;  Cro.  Car.  180;  15  Ves  29. 

2.  Doe,  D.  Wickham,  v.  Turner.  H.  T.  182.3;  K.  B.  2  D.  &  R.  398. 
or  which        Ejectment;  plea,  general  issue.     It  appeared  on  the  trial,  that  one  D.  T. 
rule,  the      niadc  a  will,  containing  many  bcquesLs  both  of  real  and  personal  property,  in 

"  The  same  principle,  too,  has  been  applied  to  the  objects  of  a  dcviiic;  for,  it  has  been 
b<^Id  tiiat,  where  a  tcslnlrix  havin<;  two  niecoF,  Mary,  who  had  ne\ur  been  msmcd.  and  Ann, 
uho  had  hccn  iiiairicd  and  was  dead,  Icavin*?  Iwo  children.  bcqucMthcd  one  moiety  in  a  cer- 
tain portion  of  her  properly  to  Ihe  cliildrcn  of  her  niece  Mary,  and  the  other  moiety  to  her 
ijieue  Ann.  it  being  evident  that  the  bequest  to  the  children  of  Mary,  was  intended*  for  tbo 
r!'i«-!rrn  of  Ann.  nrvl  Hi-tt.  to  \xm.  for  Mary,  the  Court  OnrrorrcJ  the  mistake;  Ambl.  SY-l 
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which  were  the  following  words:  *'  I  give  to  H.  W   a  rnes«^uage,  or  tenemonf ,  ^-  Wick 
now  in  the  possession  of  W.     Item:   I  give  iUtlier  unto  mv  nephew  H.  \V.  »*a«n.  v.Tar 
half  part  of  my  garden  and  1^X3/   stock  in  the    \  per  cent,  bank  annuities.      Irtrlkin/ex 
give  further  unto  my  nephew,  my  yard,  stables,  cow-house,  and  all  other  out-  ample? 
houses  in  the  said  yard;  my  sister,  M,  VV.  to  have  the  interest  and  profits  du- 
ring her  natural  life."     M.  W.  held  possession  of  the  \  ard,  ^tables,  ^c.  during 
her  life;  but,  after  her  death,  the  father  of  the  defendant,   as  heir  at  law  of  D. 
T.,  took  them,  and  by  will  devised  them  to  the  defendant.    The  learned  judge, 
thinking  that  the  intention  of  the  testator  was  to  give  a  life  estate  to  M.  W., 
with  the  reversion  to  H   W.  directed  the  jury  to  find  a  verdict  for  the  lessor  of 
the  plaintiff.     A  rule  had  been  obtained  to  set  aside  the  verdict,  and  enter  a 
nonsuit.     The  Court  differed  in  opinion.     The  Lord  Chief  Justice;   Bayley    r  140 -i 
and  Holroyd,  Js.,  in  effect  said:  without   subverting  either  of  the  principles    *•         ^ 
that,  where  an  estate  for  hfe  has  been  devised  \vithout  any  remainder  over,  it 
shall  pass  to  the  heir;  and  that  where  the  language  is  doubtful,  the  presump- 
tion shall  be  in  his  favour;  I  am  of  opinion  that  the  lessor  of  the  plaintiff  is  en- 
titled to  these   premises,  on  the  ground  that  it  wa<  the  intention  of  the  testator 
to  give  them  to  him.     We  must  look,  said  Lord  Kenyon,  in  all  the  four  cor- 
ners of  the  will  to  find  «)ut  what  is  intended.     Now,  in  this  will,  several  be- 
quests are  made  to  different  persons,  and  those  bequests  are  mentioned  in  con- 
tinuation; and  the  word  '^  further"  is  used  only  when  the  second  or  third  thing 
is  given  to  the  same  person.     The  testator  must  therefore  have  used  the  word 
"  further,"  as  one  of  addition,  and,  if  we  add  the  word  "  him,"  then  the  whole 
passage  is  clear  and  intelligible:  but,  otherwise,-  it  is  nonnense.     It  is  our  duty 
tojglvp  the  passage  a  meaning  and  eifect,  if  one  can  be  found.     It  may  be  read 
as  if  the  words  "  inv  sister,"  &.c   were  inclosed  in  a  parenthesis.     But  Best,  J* 
said:    I  think  by  adding  the  word  ''  him,"  to  explain  the  passage  in  question, 
that  we  are,  in  effect,  making  a  will  for  the  party;  and  I  think  that  many  wills 
have  been  made  in  a  similar  manner,  quite  different  from  the  intention  of  the 
parties;  but  if  a  word  is  to  be  inserted,  whv  not  put  in  the  w  ird  "  to,"  and  then 
there  woulj^he  a  clear  devise  to  M.  VV..  and  a  laps<»  of  the  remainder,  which 
would  necessarily  go  to  the  heir.     Athough  I  cannot  say  that  the  heir  is  a  fa- 
vourite of  the  law,  in  the  common  meaning  of  that  vord;  yet,  certainly,  all  pre- 
sumptions have  been  given  in  his  favour.     If  a  passage  in  a  will  be  obscured, 
we  must  look  to  the  whole  to  discover  the  rneaning  and  intention  of  the  testator, 
that  quod  vdnil  non  dixit.      Now,  there  is  no  connexion  between  this  particular 
estate  and  that  which  immediately  precedes  it.     It  is  probable  that,   in  givins 
his  property  to  H.  W  ,  he  would  first  mention  land,  then  money,  and  then  land 
again?     The  word  "  further,"  m  my  opini  >n.  means  *'  likewise,"  "  also,"  and 
is  not  here  used  as  a  word  of  addition.     As  I  think  tha'  the   heir  ought  not  to 
be  disinherited  by  ambiguous  words,  I  am  in  duty  bound  to  express  the  rea- 
sons on  which  I  found  that  opinion,  particularly  as  it  gives  me  so  much  pain  tc 
di  "er  from  the  rest  of  the  court. 

3.  D  >E,  D.  Stevens,  v.  Svelmvg.  E.  T.  1804.  K.  B,  5  East,  87;  S.  C.  1 

Smith's  Rep.  314.  ^ 

A  testator  devised  to  A.  B.  and  C,  his  wife,  certain  messuages,  lands,  and  Where, 
tenements,  and  all  his  personal  estate,  aj}er  having  thereout  first  paid  and  rfts-  j^i^j^^  ^j 
chanred  all  hts  just  debts  and  funeral  expences;  also  subject  to  the  pa>  ment  ^j^^j  l^j, 
thereout  of  certain  legacies  before  bequeathed;  and  he  appointed  C.  executor,  will  into 
whom  he  charged  with  the  payment  of  his  just  debts,  legacies,  and  funeral  ex- BectioDs,  no 
pences.     One  of  the  points  of  this  case  was,  whether  thertont  was  not  referri- '"©''icalW 
ble  solely  to  the  personal  estate,  the  last  subject,  and,  if  not,  whether  the  charge  "JJJ"*®,*^'^ 
upon  the  real  estate  enlarged  the  devisee's  interest  in  it  to  a  fee.  gral  instane 

'  The  Court  held  that  the  charge  extended  to  the  realty,  and  that  the  devise  es  placed 
carried  a  fee;  and  said:  the  distinction,  which  runs  through  the  cases  seems  to  the  words 
be  this:  that,  if  an  estate  in  land  be  given  after  payment  of  debts  or  legacies,   f    149  "| 
it  is  of  no  consequence,  for  this  purpose,  whether  the  devisee  take  the  estate  of  Hmita 
for  life  or  in  fee;  tor  the  land  will  be  charged  into  whatever  hands  it  may  pass,  *"o°  «J™j^ 
and  the  purposes  of  the  devisor  will  equally  be  answered.     If  the  devisee  be  !Lf;on!tl» 
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Court  coa    personally  charged  with  the  payment  ofdebts,  or  if  the  debts  be  charged  on 
ijdtred        the  otianiiMn  of  the  estate  given  to  the  devisee,  he  must  take  the  fee;  other- 
plieable  lo  ^i^®>  *^^^  ^X  ^^^^  ^^  ^^^^  ^®  '"^J  ^®  ^  k>ser>  or  the  estate  may  be  insuffici- 
th«MY«ral  eat.     Here  the  devise  of  the  estates  in  question,  and  also  of  the  personalty,  is 
dtTUMfl  con  ail  contained  in  the  same  clause;  for  the  words  ^'  I  give  and  bequeath.'^  are- 
tainedin  it.  not  repeated  before  that  branch. of  it  disposing  of  the  personalty,  and  then  the" 
clause  concludes,  with  charging  the  devisees  with  payment  thereonl  of  the  debts 
and  legacies.     Now,  the  word  ihereout  means  out  of  the  property  before  given- 
to  the  devisees'     What  then  was  the  property  so  given  t     Alt  at  least  whicb 
VBs  before  included  in  the  samo  sentence.     Being,  therefore,  clear  that  th& 
debts,  &c.  were  personal  charges  upon  the  devisees,  in  respect  of  the  propert^r 
devised  to  them,  and  thattbey  must  tahe  an  estate  commensurate  with  the 
charges,  which  they  cannot  be  certainty  assured  of,  without  taking  a  fee  in  the 
lands,  we  n^st  hold  that  A.  B  and  C.  took  a  fee  in  the  real  estate  devised  to^^ 
them.     See  5  T.  R,  13.  564;  Cro.  Eliz:  .^30;  2  Atk.S41 ;  ST.  R.  356;  Salk.. 
239;  8  T,  Rv  1;  2  B,  &  P.  247;  3  Burr.  1533;  4  East,  49©. 

4.  Right,  d.  CoMrTON,v.  Compton.   H.  T.  1808.  K.  B.  9 East,  307. 
Bat  worAi       A  testator  having  a  son  married,  and  six  grandsons  and  three  grandnlaugh— 
cannot  be   ^^^g^  and  three  farms,  devised  nil  his  lands  to  his  son  for  life;  and  after  his 

"i^e'con****  ^^^^^  S*^'®  *^  ^^^  *^^^^  gran<fiion,  Thomas,  the  defendant  in  this  action  (oF 
conjecture,  ejectment),  the  north  side  of  Down  Farm,  and  to  his  grand-daughter,  Frances^ 
in  order  e'  the  south  side  of  the  said  (arm,  and  to  his  grandsons,  George  and  Edmund,, 
veato  equal  and  his  grand-daughter,  Elizabeth,  ^'  the  upper  part  of  Lain  Farm,  equally  be 
ize  the  es  tweenthem,  so  long  as  they  should  remain  single;  but,  if  either  married,  then 
Sl**devi**^  /o  havepaidy  by  tke  •ihtt  two,  101.  a  year,  for  his  of  her  l^e;^  and  to  his  grand- 
sees  created  Bons,  Edward  and  John,  and  his  grand-daughters,  Mary  and  Ann,  '*  the  lowev 
b/  distinct  part  of  Lain  Farm,  equally  between  them,  so  long  as  they  remained  single; 
and  inde  but  if  either  of  them  married,  this  10/.  a  year  (not  saying  to  be  paid  by  the 
ppndeat  de  other)  fi>r  his  or  their  life;**  and  then  gave  the  the  third  farm  to  another  grand«> 
^  he*'  th   e®^**'     ^®  testator  also  gave  unto  his  son's  wife  5/.  a  year  out  of  such  of  the 

is  no  ani     ^^  farms,  if  she  should  survive  bin.     Edward,  Mary,  and  Ann,  ipirried. 

Ibrmity  of  Their  co-devisee  (John),  of  the  lower  part  of  Lain  Farm,  who  remained  single, 

pnrpoie  ex  claimed  the  three-fourths  of  the  farm  forfeited  by  their  marriage.     It  was  ur;:ed 

F'^**^*     that  the  defendant  was  not  entitled  to  the  three-fourths  of  the  land  in  question^ 

I  ^^  i    and  eoQsiderablc  reliance  was  placed tm  (be  expression  used  in  the  devise  of 

the  upper  part  of  the  Lain  Farm,  which  provides  that,  if  either  of  the  devisees - 

of  that  Bart  should  marry,  they  should  have  paid,  by  the  other  two,  10/.  a  year 

durtWms  /t/e;  contending  that  the  words  '^  to  have  paid  them  by  the  other,'^ 

used  m  the  clause  respecting  the  upper  part  of  the  Lain  Farm,  and  omitted  in 

the  devise  in  question,  and  which  had  the  effect  of  enlarging  the  estate  of  the 

devisees  of  that  farm  to  a  (be,  must  be  supplied  in  that  devise. 

Sed  per  Cur.  That  the  exposition  of  every  will  must  be  founded  on  the 
whole  instrument,  and  be  made  ex  antecedmlibus  si  consequentUmSy  is  one  of  the 
most  prominent  canonsof  testamentary  construction;  yet,  whezr  between  parts 
there  is  no  connexion  by  grammatical  conatructibn,  or  by  some  reference,  ex- 
press or  implied,  and  where  there  is  nothing  in  the  will  declarative  of  some 
common  purpose,  from  which  it  may  be  inferred  that  the  testator  meant  a  simi- 
lar disposition  by  such  different  parts,  though  he  may  have  varied  his  phrase, 
or  expressed  himself  imperfectly,  the  Court  cannot  go  into  one  part  of  a  will 
to  determine  the  meaning  of  another,  perject  in  xtselfBnd  vfUhoui  annbigmtyy  and 
not  militating  with  any  other  provision  respecting  the  same  subject  matter,  not- 
withstanding  that  a  more  probable  (fispositioa  for  the  testator  to  have  made, 

♦  Where  a  testator  gave  several  pecuniary  bequests,  beginning  each  with  Irem:  "  Itemj" 
she  devised  a  messua^  to  J.  E.;  and,  after  ia^  demise,  she  then  proceeded  as  follovrs. 
"  Item.  I  give  and  beqncnth  unto  M.  W.  all  that  my  me^isaagc^  ord^vellieg-huuse^  vrlieretn  I 
now  dwell,  witli  tlie  garden  and  all  the  appurtenanees  thereunto  beloaging;  and  I  als«  give 
unto  the  said  M.  W.  ail  my  household  goods  and  chattels,  and  implements  of  houstf^bold^ 
Witliin  doors  and  without,  all  for  her  own  disposing  free  will  nn^ pleasure,  immedi> 
ately  after  my  decease."  It  ivas  held  that  ihe  words  in  Italics  were  confined  to  the  last 
section  of  tb^-Ql&fite,  and,  congequently,  that  tiie  devisee  took  only  aa  estate  for  life  in  the- 
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may  be  collected  from  such  assisted  construction.     Both  clauses  are  distinct 
and  independent;  there  are  no  words  of  reference  to  connect  them,  and  with- 
out connecting  them,  no  such  clear  unambiguous  intention  can  be  collected 
from  inplicatioB,  as  is  necessary  to  disinherit  the  heir  at  law.     Besides,  if  on 
4he  marriage  of  the  several  devisees,  their  shares  should  be  held  to  go  oyer  to 
4hose  who  should  remain  single,  and  in  no  event  to  the  heir  at  law,  that  devi- 
see Who  remained  longest  single,  though  he  should  ultimately  marry,  would 
itake  a  fee  in  the  shares  of  all  the  others,  notwithstanding  his  having  done  that 
-which  determined  the  estates  of  his  brothers  and  sisters,  which  the  testator 
iiardly  could  have  intended.     An  argument  might  be,  perhaps,  prima  facie^  de- 
rived from  the  charge  of  5/.  per  annum  in  favour  of  the  testator's  son^s  wife,  if 
she  should  outlive  him.     But  it  must  be  observed,  that  here  is  no  penonal 
charge  on  the  devisees,  nor  a  charge  on  the  estates  given  to  tfuMj  which  might 
furnish  an  inference  that  the  intent  of  the  testator  was,  that  the  unmarried  de- 
-visees  should  take  the  shares  of  those  who  might  marry,  from  the  improbability 
of  his  meaning  being,  that  a  burthen  should  be  thrown  on  those  who  might  re- 
main single,  by  the  conduct  of  the  others  in  marrying.     We  are  therefore  of 
opinion  that  the  lessor  of  the  plaint  iT  took  no  estate  in  the  three-fourths  of  the 
lower  part  of  the  Lain  Farm,  and  that  the  postea  must  be  delivereHl  to  the  de~ 
Tendaat.     See  8  T.  R.  64.  118;  I  X.  R.  335;  7  East,  259;   14  Ves.  364, 
6,  Doe,  d.  Child,  v.  Wright.  M.  T.  1798.  K.  B,  8  T.  R.  64.-^.  P.  Doe, 
D.  Wright,  ▼.  Child.  T.  T.    1805.  C.  P.   I  N.  R.  335.  S.  P.  Doe,  d. 
Phiffs  v.  Lord  Mulgravb.   T.  T.   1793.  K.  B.  5  T.  R.  320.  S.  P. 
Wright  v.  Holford.  E.  T.  1775.  K.  B.  Lo.Tl.  444. 

The  testator,  after  devl^mg  to  his  wife  for  life,  proceeded:  and  after  her  na-'^*°"8hit 
turaJ  life  I  give  and  devise  unto  my  grandson,  JJ.  W.,  all  my  lands,  freehold,  '^"fJj  X 
copyhold,  and  leasehold,  in  the  county  of  £.;  and  also  I  give  and  devise  unto  ^  eo«jeo 
tny  grandson,  J.  W.,  all  my  estate,  freehold  and  copyhold,  lying  and  being  iomred  that 
H.     For  the  plaintift'it  was  contended,  J.  W.  took  an  estate  for  life,  and  thathe  had  the 
.tipon  his  decease  it  descended  to  the  heir  at  law.     For  the  defendant  it  was  m  me  inten 
argued,  that  J.  W.  took  an  estate  in  fee.  ^^  "  ^® 

Fer  Cur,  From  the  words  in  this  will  we  are  of  opinion  that  J.  W.  takes 
an  estate  for  life.  In  Ibbotson  v.  Beckwith,  Ca.  Temp.  Talb.  157 .  it  was  said, 
that  general  introductory  words  in  a  will,  like  those  used  in  this  instance,  show- 
ed that  the  testator  had  his  whole  estate  in  view  at  the  time;  but  it  is  now  set* 
tied  that  those  words  are  not  of  themselves  sufiicient  to  carry  a  fee.  Perhaps 
it  would  be  too  critical  to  advert  to  particular  expressions  in  a  will  of  this  kind, 
drawn  by  a  person  ignorant  of  tho  profession:  but  it  is  observable,  that  in  al- 
most all  the  other  clauses  of  the  will,  the  testator  u^ed  the  word  "estate," 
which  i  s  sufticient  to  pass  a  fee.  He  has  not,  however,  used  that  word.in  the 
clause  on  which  this  question  arises,  nor  any  word  equivalent  to  it;  and  there 
-U  a^  part  of  the  will  that  enables  us  to  decide,  consistently  with  the  authorilies 
^at  J.  W.  took  a  fee  in  the  premises  in  question. 

9.  As  to  changififx:  words, 
Fairfield  ▼,  Morgan.  M.  T.  1805.  C.  P.  2.  N.  R  38.  S.  P.  Eastman  v. 

Baktr.  H.  T.  1808.  C,  P.  1  Taunt.  174.  W   i    f 

A.  being  seised  of  lands  holden  upon  leases  for  lives,  devised  to  B.,  hia  ^""o-conjanct^o 
-ther,  all  his  real  and  freehold  estates,  subject  to  an  annuity  to  hia  mother  forj^  ^^  ^^ 
her  life;  '<  but  in  case  B.  should  die  before  he  attained  the  age  of  21  years,  or  nay  be  coa 
without  issue  living  at  his  death,"  to  his  mother  forever,     A.  died;  B.  attain- stmed  dia 
ed  the  a£|:e  of  21,  and  then  died  without  issue.     The  Court  held  that  the  word  Ja°<^ti^el7» 
or  must  be  construed   as  and,  and  the  mother  took  nothing  upon  the  death  of  ■°^*^^ 
B.     See  I    And.  161;  O^en,  52;  1  Loon.  74,  213;  Gouldb.  71;  Co.  Litt.  ^,j^  j^  j^ 
425.  a;  Cro,  Eliz.  270.  525;   I  Rol.  Rep.  310:  2  Brownl.  225\  Moore,  422;  Teqaired  to 
Not.  64;  PolleKf.6  45;  2  St.  1175;  3  Atk.  193;  9  Mod.  444;  2  Ves.  243;  3  effectuate 
T.  R.  470;  1  Ld.  Raym.  505;  2  Vern.  388;  3  Burr,  1626;  3  T.  R.  85;  6  the  te.ta 

10.  Jis  to  rejsctmg  toordV. 
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Denn-kd   BRinDO!^,  v.  Paoe.  M.T  1783  K.  B.l  1  East,  603.  n.  S.  P.  Doe, 
D.  Cm)  T..EiaiAC:i,  V.  I'eruvn.  M.  T.  1789.  K.  B.  3^T.  R..484. 
Words  can      The  limitations  of  a  will  were,  to  the  first  and  other  sons  in  tail  male,  in 
not  ho  re     gj^j^,  seillenient,   and,  in  default  of  such  issue,  to  all  and   every  the  daughters 
will   unleM  '  ^i***""^  words  of  limitation.^  and,  in  default  of  such  is?ue;  over.     I  ord  IVJans- 
it  be  clear,  ^^'^^  htld,  that  the  daughter?  took  tor  lilo  only,  although  it  was  urged  that  they 
I  hat  by  80    were  entitled  to  a  greater  estate.      His  Lordship  said:  the  Courts  have  been 
doing,  ef     astute  to  find  out,  if  possible,  trnm  other  parts  of  a  will,  what  testator *s  really 
^^^'V*  H^*"  '"^^"^i  ^"^  '^  '^  ^*^^  pleasure  that  they  have  found,  in  hundreds  of  cases,  sul- 
■or'g  inien*  ^^'^"^  ^^  warrant   them  in  giving  full  effect  to  that  intention.     Tho  question 
tioD.         '  ^^®"  comes  t«  this:  whe'her  there  be  enough  upon  the  face  of  the  wilf  to  say 
r  152  1    certainly  what  the  testator's  intention  was  in  this  case;  for  we  must  not  go  up- 
on conjecture.     I  conjecture,  indeed,  that  this  was  a  blunder,  or  slip,  and  that 
another  limitation  was  intended;  but  I  do  not  know  what  limitation,  whether 
to  the  heirs  general  or  special.     Is  there  any  authority  which  will  enable  us 
to  supply  the  defect,  and  make  another  will.     If,   after  the  limitation  to    the 
daughter-^  of  J.  N.,  the  words  had  been,  "  and  if  they  die  without  issue,"  we 
Would  have  implied  an  estate  tail;  but  here  the  words  are,  "for  default  of  such 
issue,"  which  can  only  mean  the  issue  mentioned  befere.      The  Court  have 
no  power  to  strike  out  the   word  "  such;"  and  if  they  did,   what  are  they  to 
supply  it  wih;  tail  general,  or  tail   male?     That  shows  there  is  no  intention 
apparent  on  the  will  for  the  Court  to  go  upon. 

II.  Ah  io  wher:  the  same  words  occur  hrice. 
'  GooDRiGiiT,  D.  Docking,  v,  Dunham.  M.  T.  1799.  K.  B.  1  Doug,  264. 
Worda  oc  A.  B.  devised  to  his  son,  J.  I..,  for  life,  and  af\cr  his  death  to  all  and  every 
curring  IjJj,  children  equally,  and  their  heirs;  and  in  case  his  said  son  died  without  i^•- 
once  in  a  *"*^»  ^®  g^^c  the  premises  unto  his  (the  testator's^  two  daughters  and  their 
will,  shall  heirs.  Lord  Mansfield  held  it  to  be  clear  that  the  limitation  over,  was  tho 
be  presiim  same,  as  i{  it  were,  "  in  case  .my  said  son  die  without  children;"  and  said;  the 
ed  to  be  as  word  heir  in  the  limitations  over  to  the  daughterja,  certainly  dees  not  mean 
ed  in  the  «  heirs  of  the  body;"  and  we  cannot  cive  the  same  words  two  diflcrcnt  fcnsea 
u^e^T' '"  di^er^nt  psrts  of  the  same  will. 

contrary  in  "^^h-   •^•'  '^  ^ht  diffh'enl  clauses  being  explnnntorij, 

tcniioii  ap  1.  GooDRiGHT,  D.  Drewry,  v.  Barron.  E.  T.  1809.  K.  B!  11  East,  ^20. 
pear  from  After  introductory  words  ^'^as  touching  the  testator's  wordly  estate,"  &c.  he 
the  context,  deyised  a  cottage,  house,  &c.  to  A  and  his  heirs,  and  also  gave  to  B.  whom 
Where  the  he  made  his  executor,  **  all  and  singular  his  lands,  messuages,  and  tenements, 
?empl^©"d  ^^  ^^'  ^**^®'^  *^  ^^  possessed  and  enjoyed."  The  question  was,  what  estate 
by  distinct  ^*  f^^^  under  the  devise.  Reliance  was  placed  on  the  introductory  words  as 
devises  in  a  *  circumstance,  conjoined  with  the  others,  to  show  a  clear  intjDntion  to  pass  the 
will  are  sap  fee.  Sed  Per  Cur,  B.  took  only  an  e.state  for  life.  There  are  no  e.Tpress 
arate  and  words  giving  her  a  greater  estate,  and  no  such  intention  is  necessarily  to  Ic 
anTthereis'"'^'*®*^  either  from  the  introductory  words,  or  from  the  words,  "  by  her  freely 
no  c  »nnec"*^  ^^  possessed  and  enjoyed."  With  respect  to  the  introductory  words,  it  has 
tion  by  ref  ^^^^  held  in  many  cases  that  they  are  not  sufficient  of  themselves  to  carry  a 
erence  be  fee,  but  jtmc/o/Mran/.  The  word  estate,  used  in  the  introductory  clause,  is 
tween  them  completety  disjoined  from  the  devise  in  question,  and  cannot  be  brought  down 
Jjj^®  °°®^^*°  to  join  in  with  the  latter  clause  without  doing  violence  to  the  words.  Then, 
dneed*in  aid  *®  ^^  *^®  words  used  in  the  clause  itself,  they  fnay  mean  free  of  incumbrances, 
153  1  ^^  ^^^  molestation  of  any  other,  during  the  period  of  her  own  possession  and 
of  the  con  enjoyment.  See  Willes,  141:  8  T.  B.  64.  197;  8  East,  141 ;  Cowp.  356. 
etruction  of'^-  Fenny  v.  EisTACE.  E,  T.  1815  K.  B  4M.  &S  58.  S  P.  Right  d. 
the  other.  CoMPTON,  v.  Compton.  H.  T.  1808.  K.  B.  9  East,  267. 

On  the  con  J.  C.  devised,  1st,  to  his  wife  all  his  goods,  &c.  to  her  and  her  heirs;  and 
^h^^'u  *'^^  ^^^^^  cow-commons  tc  her  and  her  heirs;  2d,  to  his  two  nephew.c  all  that 
io^WniTin  ?*®^^  of  >and  called  P.;  also  to  his  said  nephews  all  that  piece  of  land  called 
the  context  *^  ^?  ^^^^^b'  ^  vided  between  them  as  tenants  in  common,  and  to  their  sev- 
•f  a  will  to  ^^^^  ^^^'^^  an<i  assigns  for  ever;  5d,  he  devised  thus — ^^  I  give  unto  my  nephew 
connect  it,  J.  C.  all  that  my  house  and  premises  at  P. ;  I  also  give  unto  my  nephew  J,  C, 
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all  that  my  land  in  P.  and  R    to  him,  his  heirs  and  assigrns  for  ever."     The  difieroni 
q^iestion  was,  whether,  under  the  terms  of  the  devise  J.  C.  took  an  estate  in  ^^'"u^e* 
fee,  or  for  life  only,  in  the  house  and  premises  at  P.  ™n°8e  arMe 

Per  Cvr  We  arc  of  opini  n  that  J.  C  tooli  an  estate  in  ^i'Q-^  for  although  j..^ 
undoubtedly,  if  there  be  nothing  in  i\TP  cont«  xt  to  connect  the  difleront  clauses 
of  a  will  to^rether,  they  mu^^t  be  taken  separately;  yet  here  the  arrangement  of 
the  will  points  out  the  connection  whu-h  the  testator  intended;  the  numerical 
divisions  clearlv  showinof,  that  by  the  plKasooJorrv  used  !»  th  in  the  second  and 
third  clauses,  the  testator  meant  to  de-  rilic.  first,  the  pcrsi-ns  and  property 
which  were  the  subject  of  his  devise;  and,  by  reserving  to  the  close  of  the  en- 
tire sentence  the  words  of  limitation,  to  accumulate  and  comprehend  within 
those  w<»rds  all  that  he  had  disposed  of  in  the  preceding  parts  of  tbe  sentence. 
See  I  Atk.  4o6;  8  T.  R.  64;  Cro.  Car  308;   1  Salk.  x».59. 

3    Mfredith  V.  Mrredith.  H.  T.  1809.   K   B.  lOEast,  503. 

A.  B.  devised  certain  tenements  to  I'    by  name,  for  her  life,  provided  that  Bat  in  this 
if  C.  and  D    to  whom  and  to  whose  children  the  reversion  and  inheritance  ofca-e.  ilm 
the  premises  were  intended,  if  15.  should  die   without  issue)  should  give   B.  I'*"**"*^®"* 
1000/.  for  her  life  estate;  then  the  te^tatordevi:?ed  all  and  sinsular  the  said  es-  *1  ®"®    c 
tate  and  nremlsos  called  M.  to  C  and  D.  for  their  lives,  share  and  share  alike   ^jn^  ^^.g^e 
and  on  the  death  of  either,  their  moiety  unto  and  among  the  children  of  the  drawn  to, 
survivor  and  tiieir  heirs,  share  and  share  alike,  &c.  as  tenants  in  common  &c.  and  Incorpo 
provided  *hat  if  B.  shnuld  die  in  poasession  of  the  premwH  sinfjie  and  without  is-  ™*®*'  \^'\i^, 
sue,  then  he  ga^e  the  said  estates  and  premises  to  C.  aufl   D.  and  to  ihc  issne^^^^      *c^ 
of  f heir  bodies  latrfuUif  hesptfen  or  to  be  bes^nifen^  and  (heir  heirs  as  faiants  in  com^  jj,q  ^iordg 
mon  as  aforesmd.     It  wa^  contended,  that  the  second  clause  or  proviso  in  the  as  afore 
will  which  applied  to  B.'s  dymg  in  possession  of  the  estates  must  be^  coupled  said. 
with  the  first  clause,  and  partirularlv  by  reason  of  the  word*  at  aforesaid^  which 
arc  u«ed  at  the  end  of  the  sec  nd  c-la»ise;  and  that  the  testat  *r  intended  by  the 
second  clause  that  C.   and  D   resrectively   and  their  children  should  take  the 
same  interests  in  the  event  of  B.'s  dving  in  possession,  as  were  expressed  in 
the  first  clause,  in  the  event  of  the  I0*V)/.  being  paid  to  her;  and,  consequent- 
ly, that  under  the  limitations  expressed  in  the  first  clause,  C.  and  D.  took  es- 
tates for  life  as  tenants  in  common:  with  revnainder  to  their  respective  children 
as  tenants  in  common  in  fee  of  a  moielv;  with  a  remainder  over  of  C.'s  moie-   [   151  ^, 
ty,  on  failure  of  his  children,  to  the  children,  of  D    as  tenants  in  common  in 
fee.      The  Court  certified  this  opininion,  the  case  having  been  sent  by  the  Mas- 
ter of  the  Rolls,  but  previously  said:  such  appears  tons  to  be  the  proper  mode 
of  treating  the  case.     The  words  as  aforesaid  in  the  second  clause  necessarily 
draw  d<nvn  and  incorporate  the  w^rds  in  the   former  clause.     C.  and  D   and 
their  issue.  Sic   are  to  take  in  the  event  of  B.  dying  in  possession,  unmarried 
and  without  issue,  as  tenants  in  common  as  aforesaid.     To  say  that  those  latter  ^ 

words  only  meant  that  they  were  to  take  as  tenants  in  common  in  their  respec- 
tive moieties,  is  to  give  no  meaning  to  the  words  as  aforis:iid^  but  to  make  this 
a  mere  useless  repetition.  Sec  2  Lev.  2:^3;  1  Vcs.  Ill;  2  Ld.  Raym.  1561 ; 
Cowp.  .^09. 

5lh.  A'i  lofahe  additions,  or  misfakes. 
1.  ly^K.jy.  HuMPfiRETs,  V.  Ro^.ERTs.  H.  T.    1822.  K.  B.  5  n.  a  A.  407.  S. 
P.  MosEi.v  V  Massf.y.  M.  T.  1816.  K.   B.  8  East,  14<).  S.  P.  D.  Nv,  n. 
WiLKiNs,  V.  Kkmevs.  E.  T    1808.  K.  B.  9  East.  365. 

By  the  term  of  a  will,  a  testator  devised  all  his  messuage,  or  dwelling-house.  When  it  is 
with  the  appurtenances,  in  High-street,  in  the  town  of  H.,  and  all  and  ever\  J*hg^*f[j^"*  *^f 
his  buildings  and  hereditaments  in  the  same  street,  to  his  mother  for  life,  and,  jj,^  ^m* 
af>er  her  death,  to  C.  D  It  was  proved  that  the  testator  had  only  one  liouse  that  a  local 
in  the  High-street;  but  that  behind  that  house  he  had  two  cottages  fronting  a  or  othpr  do 
lane,  called  Bakehouse-lane,  the  only  entrance  into  it  being  from  the  High-scriptioh  is 
street.      It  was  contended  that  the  two  cottages  did  not  pass  under  the  will.       niwiaken. 

S-d  per  Cur      The  testa'or  speaks  of  some  other  tenements  in  the  High- J^j®j  ^^"/^ct 
street  besides  the  principal  messuage.      The  only  way  to  these  cottages  ^asjt, 
through  the  High-street ;  and  there  was  no  thoroughfare  through  Bakehouse- 
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lane.  If  there  had  been  an  openiog  from  the  High-street  to  these  two  cotta- 
ges alone,  they  would  clearly  be  in  the  street;  and  we  can  see  no  difference, 
from  the  circumstance  of  there  heing  other  houses  in  the  court.  And,  as  there 
is  no  other  property  to  satisfy  the  will,  we  are  of  opinion  that  these  cottages 
ought  to  pass. 
.  '2.   Doe,  d.  Harris,  v  Greathead-  M.  T.  1806.  K.  B.  8  East,  91. 

dition  to  a       '^'  ^'  ^^^'"S  purchased  of  A.  the  ii^anor  and  certain  lands  of  and  in  Ham- 
devise,  in  it  preston,  in  the  counties  of  Dorset  and  Hants,  and,  having  settled  a  rent -charge 
eeir  precise  on  his  wife  out  of  his  manor  of  Hampreston,  in  the  county  of  Dorset,  and  all 
and  definite  other  his  lands,  &c.,  in  Hampreston,  aforesaid,  which  he  bought  of  A.;  fioA 
of  a  circnm  having  afterwards  purchased  of  other  persons,  other  lands  in  HamprestoD, 
ntance.faise  Hantg  iivhich  were  near  to  another  estate  of  his,  called  Uddens  in  Doiscl,'^  by 
will  have     ^^^  ^^^^  reciting  and  confirming  the  settlement,  devised  to  fruslees,  **  the  said 
no  effect     nianor,  &c.  and  other  hereditaments,  of  and  in  Hampreston  aforesaid ,  aitd  all 
[  155  ]    other  the  manors,  lands,  farms,  &c.  and  other  hereditaments,  in  or  near  Ud- 
dens aforesaid,  or  elsewhere  in  the  said  of  Dorset,"  to  trustees,  for  different 
uses;  amongst  others,  giving  his  wife  an  additional  rest-charge,  payable  out  of 
^'  the  manors  and  hereditaments  in  the  said  county  of  Dorset  ;'^'  and,  as  to  all 
and  singular  ^'  (he  said  manors  and  other  hereditaments,  in  the  said  county  of 
Dorset,  with  their  appurtenants,  &c.,  charged  as  aforesaid,"  he  devised  the 
same  to  the  first  and  other  sons  of  his  body;  remainder  to  his  daughters,  in 
strict  settlement;  and,  if  all  but  one  of  his  daughters  died  without  issue.  ^'  then, 
as  to  the  entirety  ol  the  said  manors  and  other  hereditaments"  to  the  daugh- 
ters of  his  remaining  daughter,  in  tail,  &c.;  remainder  to  the  lessor  of  the 
plaintiff,  his  nephew  and  heir  at  law;  remainder  to  his  sons  and  daughters  ia 
strict  settlement;  remainder  over  to  other  junior  nephews  in  like  manner,  with 
power  to  the  trustees  to  raise  money  on  the  security  of  the  manors  and  other 
hereditaments,  in  the  said  county  of  Dorset,  and  also  ^^  to  sell  the  devised  lands, 
except  such  as  were  situate  at  Uddens,  or  Hampreston,  aforesaid,  and  to  pur- 
chase other  lands  in  fee  mthin  the  said  manor  of  Hampreston,  in  fhr  sni^  rotui'- 
iy  of  Dorsei ,^''  A-c.     The  devisor,  by  a  subsequent  codiril,   in  which  he  ep*  ke 
ol  the  prior  devise  of  his  Dorsetshire  estate,  revoked  the  devise  to  the  lessor 
of  the  plaintiflT.     The  question  was,  whether  or  not,  there  being  no  probable 
reason  a  priori  to  presume  that  the  devsor  had  contcmplaied  anv  distinction 
between  such  part  of  his  Hampreston  estate  as  lay  within  the  county  oi  Hants 
and  such  part  of  his  Hampreston  estate  as  lay  within  the  county  of  Dorset ,  the 
words  of  the  will  were  capable  of  including  the  former,  inasmuch  as  the  des- 
cription of  the  su))ject-matter  of  the  devise  appeared,  in  the  terms  of  it,  to  be 
confined  to  lands  purchased  of  A.    winch  the  premises  in  question  were  not,) 
or  to  lands  /t/ing  inthf.  county  of  Dorset.     On  behalf  of  the  defendiuit  were 
urged,  the  highly  probable  intent  of  the  devisor,  from  the  connexion  and  local 
unity  of  the  premises  in  dispute  with  the  body  of  his>  estate  in  Dorsetshire;  the 
situation  of  them  within  the  general  local  ambit  of  the  latter  county,  in  the  le- 
gal boundary  of  v«hich  county  the  great  mass  of  the  estate  lay,  which  might 
give  occasion,  or  common  parlance,  to  de^^ignate  the  whole  as  his  Dorsetshire 
estate,  ctroumstances  whicn,  though  dehws  the  will,  might  be  taken  in  aid  to 
discover  his  intent;  the  sufficient  designation  of  the  premises,  either  as  '^  here- 
ditaments of  and  in  Hampreston  aforesaid,  or  as  near  [Tddens"  which  is  a  dis- 
tinct description  from  the  ensuing  words  *'  or  elsewhere,  in  the  county  of  Dor- 
set;" the  power  to  the  trustees  to  sell,  except  in  HEunpreston,  and  to  purchase 
other  lands  there;  and,  lastly,  the  revocation  of  the  first  devise  to  the  heir  at 
law.     Per  Cur.     By  the  first  part  of  the  devise,  the  testator  having  recited 
the  settlement  on  his  marriage,  of  the  manor  of  Hampreston,  and  other  lands 
lately  bought  of  A.  confines  the  devise  to  what  he  had  so  bought,  by  using  the 
words  9ata  manor  and  hereditaments  aforesaid;  and,  if  we  were  to  hold  that 
this  devise  would  pass  lands  not  bought  of  A.  (and  those  in  question  were  not 
bought  of  him,)  we  should  alter  his  expressions,  render  the  recital  useless,  and 
comprehend  that  which  he  has  in  terms  excluded.     The  latter  part  of  it  is  in 
these  terms:  ^'  And  all  and  singular  other  the  manors,  4^c.,  and  other  heredita- 
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m?nt<*,  sitxiato,  lying,  and  being  in  or  netf  -  Ut  l^n'<  afor'S'tid,  or  elsewhere  m 
/';:•     onnty  of  Dirsetj^'*  whi«*.h  words,  w.-  (hink,  ronfin  »   thn  devise  t)  lands  in 
D  '-setshire;  tor,  had  the  testator  mMnt  that  all  his  lands  neur  Uddens  should 
pass,  in  whate\rer  county  they  might  happen  t'*  be  ^ituato,  it  would  have  !»een 
suffirjent  to  have  said  "  near  Uddons  aforesaid >"  to  ascertain  which,  the  coun-    [  156  j 
ty  was  not  necesanry;  and  the   natural  construction  of  the  words  ^'or  else- 
where in  the  coumy  o^  Dorset,"  is  to  restrain  the  devise  to  lands  in  Dorset,  as 
ifthe  expression  bad  l>©en  **  all  other  lands  in  the  county  of  Dorset,  near  Ud- 
dens aforesaid,  or  in   any  other  place  in  that  county."     As  to  the  argument 
fou  ided  on  the  circumstance  of  the  lands  in  question  being  in  parts  of  Hants, 
lyingf  within  ih*^?  ^enoral  boundary  of  Dorset,  the  answer  given  by  the  counsel 
of  the  plainti^.  we  think,  is  a  good  one,  viz.  that,  where  lands  are  spoken  of  as 
lying  in  a  counfv,  it  s  meant  that  thejr  are  a  part  of  that  county.     Such  seems 
to  me  the  proper  consi ruction  of  the'will  before  the  Court,  collected  from  'he 
intent  ol'the  testator,  as  evidenced  bv  the  words  he  Has  used  as  applied  to  the 
ttubject-roatter,  without  travelling  into  matters  collateral  and  foreign  to  the  de- 
visa  —Judgment  mu^,  therefore,  be  j^iven  for  the  plaintiff. 

See  Plow.  19^2;   Bro   Ahr     Anauitv    PI    3;  Equitv  PI.  4;  Vaugh.   262;  1 

N.  R.  345;  Willes,  141.  .309:  Sbep'  Touch.   87,  pi.  5;  6  T.    R.  498;  Cro. 

Jac.  22.  50;  3  Atk.  136;  Dy,  87.  a.  pi.  101 ;  2  Burr.  1019. 1010;   1  Bl.  Rep. 

'255;  Dy.  29-'.  a. 

^th.  *A8  to  where  inconvenunce^  or  ahsurdify,  wonld  accrue  from  the  conatruciion 

of  a  detf^ise* 
.  1th.  An  to  the  admijieion  ojpnrol  emd^nce. 
I.  Bertie  v,  Falkland.  H.  P.  1697.  K.  B.  I  Salk.  531.  S.  P.  Gooi>right 

V.  Cornish.  H.  T.  1693.  K.  B.  1  Salk.  226;  S.  C.  1  Ld.  Raym   3. 
Papers  and  writings  were  offered  in  evidence  to  prove  what  was  said  to  be  No  aver 
the  indention  of  a  testator.     But  it  was  decreed  that  they  should  not  in^uence  ""^IJ'iV*^ 
the  construction  of  a  will  in  writing,  for  that  would  be  to  make  them  part  of  the  ^lajn  ^jev?* 
will  itself     And  it  is  expressly  required,  by  the  statute  of  frauds,  that  every  ses. 
part  of  a  will  shall  be  in  writing. 

2.    H\Y  V.  Coventry.  H.  T.  1789.  K  B.  3  T  R.  83.  The  inten 

R.  W.  being  seised  in  fee  of  the  premises  in  question,  devised  them  totrus-tion  ef  the 
tees  upon  trust  that  they  should  ^tand  seised  thereof  to  the  use  of  his  grand-  ^^^s^^^o*" 
son  G.  for  life;  remainder  to  his  first  and  other  sons  in  tail  male;  '■^'"®»"<'®f  gathered 
to  C.  for  life;  remainder  to  her  first  and  t»thor  sons  in  tail  male,  and,  in  default  from  the 
of  suQh  issue,  to  the  use  of  all  and  every  the  daughter  and  daughter^  of  the  words  naeil 
body  of  C,  lawfully  issuing,  as  tenants  in  common,  and  not  as  joint-tenants,  mi  the  will; 
and,  in  default  of  such  issue,  to  the  nso  and  behal   of  his  own  right  heirs  for    \_  1^^  | 
ever.^'     C  had  one  daughter,  H.  and  fhe  question  was,  what  estate  she  took 
under  this  devise.     Per  Cur,     The  te.stator  has  used   no  words  testifying'  his 
intention  to  give  an  estate  of  inheritance  to  the  daughters,  and  we  cannot  sup* 
ply  them.     The  plaintiff's  argument  goes  to  shew  that  the  daughters  took  es- 
tates tail  in  general;  but  that  could  not  have  been  the  intention  of  the  devisor^ 
as  no  such  estate  is  given  by  any  part  of  tho  will;  and  the  devisor  has  totally 
la  d  aside  the  daughters  ot  the  first  devisee,  and  the  daughters  of  hrs  sons. 
The  words  here  used,  technically  considered,  only  confer  an  estate  for  life 
on  H. 
3.  Roe,  d.  Hick,  v.  Dwno.  E.  T.  1814.  K.  B.  2  M.  &  S.  448.  S.  P.  Smith 

\.  MfLPoRD.  T.  T.  1692.  K   B.  4  Mod.  131;  S.  C.  1  Show.  350;  S.  C. 

1  Salk.  225;  S.  C   Comb.  195.  S.  P,  Cole  v.  Rawlinson.  H.  T.  1703. 

K.  B   1  Salk.  235;  S.  C.  2  Ld.  Raym.  831.  .And  cannot 

In  this  case  there  was  a  devise  of  all  and  singular  the  testator's  effects,  ofbecolt«et 

♦  The  inconvenience  or  absurdity  of  «  devise  is  no  c round  for  vtirving  the  construction,  •**  "Om. 
where  the  terms  of  it  are  ambiguoufl;  (DefBis  v,  Goldscnmid,  1  Mur.  417;  Maaon  v.  Robin 
flOD,  2  Shina.  &  Stn.  295.)  *nor  is  thi«  fact  that  the  te^itator  did  not  fbraeeall  the  conKcqoences 
ofii,  a  reason  for  varying  it;  Driver  v.  Frank,  3  M  ft  S.  37;  Smith  v.  Streatfield,  1  Mer. 
358;  but,  whiere  the  intention  is  obdcured  by  conflicting  expresaiona,  it  is  to  be  thought  rather 
in  a  rational  and  conaUteDt,  than  an  irrational  and  inconsistent,  purpose;  (Jenkins  v.  Uer- 
ties,  4  Madii  67;  Andrews  v.  Parlington,  3  B.  C.  C,  401. 
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imttcr  de    w  hnt  nature  or  kind  soever.     Tho^qucstion  was,  whether  the  real  estate  pans* 
hors.  g^j  under  these  wordsl     The  court  said,  there  is  not  any  case  in  which  the 

word  effects  per  sCy  has  been  holden  to  pass  real  property.  There  are  many 
cases  where  the  word  is  used;  and,  being  a  word  of  an  equivocal  nature,  it 
may  he  made  to  pass  the  real,  or  may  be  confined  to  personal  property.  Here 
hovyever,  are  no  introductory  words  showing  an  intention  in  th%  testator  todis* 
pose  of  the  whole.  The  probability  is,  indeed,  in  almost  all  cases,  that  the  tes- 
tator menns  to  pass  the  whole  of  hi:^  property;  but  that  is  not  enough,  unless 
he  use  word<4  to  show  clearly  that  he  so  intends.  In  the  case  before  us,  the 
preceding  words  are,  all  mid  simxulnr,  whirh.  to  a  certain  degree,  are  words 
ofdivi.sions,  and  perhaps,  upon  a  critical  examination,  have  reference  rather 
to  a  chattel  interest  than  the  entire  interest  in  lands.  Then  follow  qftohat  na- 
ture  or  klni  soevi  »*,  which  we  are  n-^t  aware  ha*,  e  ever  been  decided,  to  enlarge 
the  sense  ofefftcfs  beyond  i^s  natural  import,  and  make  it  comprehend  the  real 
estate.  The  words  used,  we  must  therefore  h')ld,  are  not  sufficiently  clear  and 
explicit  to  thai  intent,  and  t)  disinherit  the  he  r  at  law.  See  12  East,  2  46;  I 
East,  37.  n.  b.;  2  N.  R.22I;  W  East,  37i;  1  M.  R.  12;  Cowp.304;  1  Bro. 
Oh.  Ca.  137;  S  Enst,  116;  6  T.  R  GIO, 

4.  HvBERGHAM  v  ViNcr.NT.  M  T.  1792.  K.  B.  5  T.  R.  92. 
A  seripsoF       j^  y^^^  stated  in  a  feigned  i«;sne,  that  T   H.  by  will  duly  attested,  devised 
Jinntutioiis  j^j^  freehold  es'ates  to  five  trustees,  and  the  survivors  and  survivor  of  them, 
at«d  in  a     ^'^^ir  and  his  heirs  and  assigns,  to  the  use  of  his  grand-daughter,  for  life;  re- 
will,  and,    maindcr  to  her  first  and  other  sons  in  tail  male;  remainder  to  her  daughters, 
in  part,  in  a  as  tenants  in  common,  in  tail  general;  remainder  unto,  or  for  the  u^e  of  such 
deed,  can    person  or  persons,  and  for  sueh  estate  or  estates  as  he,  by  any  deed  or  instru- 
not  be  there  jjjg^j  j^  ^^^  executed  by  hini,  and  attested  by  two  or  more  credible  witnesses, 
led^ioffeth   should  direct,  limit,  or  appoint.     The  devisor,  by  a  deed  poir  dated  the  day 
I    |.53    I   after,  under  his  hand  and  seal,  attested  by  two  witnesses,  after  reciting  hisi  will 
er,  and        '"  pursuance  of  the  power  thereby  reserved  to  him,  limited  and  app<  inled  his 
have  the     estates,  a^ter  the  death  of  hi.s  grand-dauphter,  and  failure  of  her  issue,  to  the 
same  effect  first  and  other  sons  of  his  son,  &c      A  question  was  made,  whether  the  two  in- 
as  if  they     struments,  taken  together,  were,  at  the  time  of  the  death  of  the  devisor,  sufli- 
tafned^*in     c*®"^  ^^  P^''^  ^"7  estate  or  interest  in  the  freehold  premises  not  given  by  the 
the  same     first  instument.     The  Cou't  certified  their  opinion,  that  the  two  instruments 
document,    together  were  not  sufficient  to  pass  any  estate  or  interest  in  the  freehold  pre- 
mises not  given  by  the  first  instrument,  on  the  gpmnd  that  the  second  instru- 
ment was  a  deed,  and  not  a  will.     They  referred  to  the  cases  of  Moore  v.  Par- 
ker, 1  Ld.  Raym.  37;  Groodman  v.  Goodright,  2  Burr.  87.'3;  and  Doe,d.  Foa- 
nereau,  v.  Fonnereau,  Doug.  487. 

5.  GoonniGHT,  d.  Lamd  v.  Pears.  E,  T.  1809.  K.  B,  11  East,  58. 
Though,  in  A  copyholder  surrendered  '*  his  copyhold  cottage,  icith  a  crojl  odjotmn^, 
the  case  of  jjnj  q  common  right,  &c.  belonging  to  the  same,  all  which  premises  according 
a  cop\ho  d  j^  jj^g  surrender)  were  then  in  his  own  possession  "  On  the  same  day  he  de- 
nii>descrip  viewed  "  all  his  copyhold  cottage  and  premises  then  in  his  own  possession."  It 
tion  ill  the  appeared  in  fact,  that  th:'  croff,  between  which  and  the  cottage  and  garden 
will  miij  bo  there  was  only  a  gooseberry  hedge,  was  in  the  actual  occupation  of  the  tenant 
corrected,  nt  the  titnc.  It  was  contended,  that  the  croft  mentioned  particularly  in  the  sur- 
by  refer      rendt  r,  but  (•milted  t )  be  so  mentioned  in  thft  will,  and  which  was  in  fact  let  to, 

ence  t'*  fiie  .  •  . 

surrender  to  ^"^^  "^  *^^®  possession  of  anoth'^^r  person,  did  not  pass  to  the  widow  under  the 

the  use  of    description  of  "  his  copyliold  roftas^e  awl  preiwses  thm  in  his  own  possession^^^ 
it,  though  it  was  admitted,  that  if  the  crofi  had  been  in  his  po.^session,  it  would 

have  passed  under  these  words,  liut  the  Court  were  of  opinim,  that  the  lat- 
ter words  were  a  mere  misdescription,  copied  probably  from  the  words  of  the 
surrender,  which  misdescribed  the  fact:  and  that  the  former  words,  "copyhold 
cottage  and  premises,'*  were  suflficiently  certain  to  carry  the  croft,  which  form- 
ed part  of  those  premi<?es. 
And,  in  ,  ^-   "Thomas  v,  Thomas.  E.  T.  1796.  K.  B.  6  T,  R.  671. 

deed',  in  all      The  testator  devised,  "  I  give  to  my  grand-daughter,  E    E.,  of  M.  parish, 
cases,  an  a  40?. — f/ew,.   I  give  to  my  grand-daughter^  M.  T.,  of  L.,  in  M.  parish,  the  re- 
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▼ersion  of  the  house  tn  Water-street. ''     At  the  time  of  his  death  the  devisor  VMincm 
had  a  grand-daughter  named  E  E.  who  lived  at  L.,  in  M.  parish,  and  a  great  ""PPorte^ 
grand-daughter,  M.  T.,  who  lived  in  another  parish,  some  miles  distant  fromK^  paral  ev 
M .,  in  which  latter  parish  she  had  never  been  in  her  life.     At  the  trial  of  the  aifmkuible 
quesiioD,  whether  either,  and  which  of  these  two,  or  the  heir  at  law,  were  en- to  eiplaina 
titled?     Lawrence,  J.,  admitted  evidence  that,  when  the  will  was  read  over  latent  amlil 
by  the  attorney,  testator  said  there  was  a  mistake  in  the  name  of  the  devisee;  S^^i^J* 
but  that  on  the  attorney's  saying  he  would  rectify  it,  he  replied,  there  Was  no 
occasion,  as  the  place  of  abode  and  parish  would  suffice,     Lawrence,  J.,  how* 
ever  rejected  testimony  of  declarations  by  the  testator  at  other  times  previous- 
ly to  his  will;  of  his  regard  for  M.  T.,  and  his  intention  to  give  her  the  house 
in  question. — Verdict  for  the  heir,  subject  to  the  opinion  of  the  Court  of  K. 
B.,  who  confirmed  it.     In  delivering  their  opinion,  the  other  judges  concur-  I    1«^  J 
red  with  Lawrence,  J.,  both  as  to  the  admission  of  the  former  and  the  rejection 
of  the  latter  testimony.     The  former,  thev  said,  was  properly  let  in,  agreeably 
to  a  known  rule,  to  explain  a  latent  ambiguity  in  the  will  by  relating  what  pas- 
sod  when  it  was  made;  but  a  will  was  never  to  be  construed  by  dkclarations 
prior  to  Usmaking.     See  I  Atk.  41 1 ;  2  Ves.  217;  1  Eden.  38. 

7.  Jones  v.  Newman.  T.  T.  1752.  K.  B.  1  Bl.  Rep.  (K).  ^^ 

Motion  for  a  new  trial  in  ejectment,  wherein  the  lessor  of  the  plaintfrfT  was  y^?* 
heir  at  Jaw,  and  the  defendant's  title  arose  upon  a  will,  which  devised  the  pre-  p^^^i  ^ 
mises  to  A.  B.,  of  C,  under  whom  the  defendant  claimed.     The  plaintiff  gave  deaee  k  si 
evidence,  that  at  the  time  of  making  the  will  there  were  two  A.   Bs.,  father  niitt«d  to 
and  son;  and  therefore  the  devise  was  to  the  father,  who  died  before  the  tes-*^pl*|>>  * 
tatrix,  and  so  the  devise  was  lapsed- and  void;  upon  which  the  defendant  .offer- T^"'*  it  may 
cd  to  prove,  by  parol  evidence,  that  the  testatrix  intended  to  leave  it  to  A.  B.,  |^,^  |^- 
the  son.     But  the  judge  would  not  suffer  it,  and  a  verdict  was  found  for  the  gimUar  tss 
plaintiff.     Per  Cw.     The  objection  arose  from  parol  evidence,  and  ought  to  timony. 
be  encountered  by  the  same. 
Sih.  Ai  to  how  far  the  conshiiclwn  rf  a  devise  may  he  varied  bi/  9ub$equent  evenU.* 

(B)    is    PARTICULAR* 

1st.   ffilh  reference  to  the  crealion  of  a  devise, 
L  HobGKiNsoN  v.  Star.  Cited  1  Ld.  Raym.  187.  S.  P.  Baker  v.  Wall.  £4 

T.  1697.  K.  B.  Ld.  Raym.  186.  S.  P.  Wright  v.  Wivell.  T.  T.  1688.  An^wordi, 
C.  P.  3  Lev.  259;  S.  C.  2  Vent.  66.  which  tafi- 

A.  seised  of  lands  in  fee,  and  having  issue  two  sons,  B.  and  C,  devised  s^^h^^iiQ 
veral  estates  to  B.,  his  eldest  son,  aind  directed  that  B.  should  renounce  all  intentioD  of 
hfs  right  in  Blackacre,  of  which  the  devisor  was  then  seised,  to  C.     This  was  tbetwutor^ 
adjudged  to  amount  to  a  devise  to  C.  in  fee.     See  Bro.  Abr  Devise,  PI.  48;  1  toditpoMof 
Dow    102.  ad,  or  any 

2.  Green  V.  Froud.  3  Keb.  310;  S.  C.  I  Mod,  117.  S.  P.  Lessee  of  Clt- PJJJ ^^JJ^ 

MER  AND  Littler.  1  Bl   Bep.  345.  ^m  Ij^shQi 

The  plaintiff's  title  was  by  the  will  of  F.,  which  was  entitled  ''  Articles  ofciont  for 
Agreement,"  and  began  thus: — ^^  It  is  agreed  between  the  said  N.  and  W.,  that  par 
that  N.y  being  sick  in  body,  gives,  ^c,  in  consideration  whereof,  the  said  W.  P^s* 
promises  to  pay  several  legacies;"  and  the  conclusion  was, "  in  witness  where-  J-J^  3 
of  the  parties  have  hereunto  interchangeably  set  their  hands  and  seal;"  and  .  ^  |^  ^ 
this  was  delivered  as  an  act  and  deed.     The  question  was,  whether  this  in-  ^y^  donor 
strument  was  revokable,  which  depended  on  its  being  considered  in  law  as  a  be  to  make 
will,  or  as  a  deed;  and  it  was  contended  that  it  was  of  the  latter  species  of  con- a  doviso.  "^ 
veyance,  being  delivered  as  such.     Scdper  Cur.    There  being  directions  giv-  the  initni 
en  to  make  a  will,  and  a  person  sent  for  to  that  end  and  purpose,  this  was  a  m«n«^iU 
goodwill.   '  wXtb? 

*"  The  constraction  is  not  to  bo  varied  by  events  sobaeqnent  to  the  execution;  (Clare  v.  an  actoal 
Clare,  Casiefi  Ternp.  Talb.   21 ;  Hatchinson  ▼.  Atkinson.  8  P.  W.  269;  Warner  ▼.  White,  deliTarj  be 
11  Cast,  558.  n.;  Jee  v.  Aadley,  1  Cox,  324;  Afoggridge  v.  Tbackwell,  1  Ves.  jnn.  475-V  made  of  it 

i    And  in  the  case  of  Ilaberirhftm  ▼.  Vincent,  6  T.  R.  92;  2  Ves.  Jan.  204;  Lord  LoaglPu  ^  deed«t 
boroogh.  \f  r.  J.  Bailer,  and  Mr.  J.  Wilson,  held,  that  a  deed-poll,   which  was  intended  to 
operate  after  the  death  of  the  penon  who  made  it,  add  who  bad  alrtfttiy  i^bliibdd  iUiWUt* 

VOL  VIII.  .  ,  li- 


112  DEViaE.—Ck)Mtrueti4niof, 

3.  Carleton,  D.  Griepin,  V.  GaiFPiN.  E.  T.  1758.  K.  B.  1  Borr.  549. 
Aoda  will      A.-B.,  the'devisor,  wrote  upon  a  sheet  of  paper  with  hin  own  hand  as  fol- 
may  be       lows:  *'  Know  all  men  by  these  presents,  that  I,  A.  B.,  &c«  make  the  afler- 
™^^*  ^y,.    mentioned  my  last  wi(i  andtestament,  &.c. ;"  and  after  devising  lands  and  cbat^ 
tScYintmo  •*'•>  concluded  thus:  "  I  pray  God  to  bless  and  direct  my  wife,  Sfc,  &c.     And 
randnow.*  thists-my  last  will  and  nol  any  other.  2d  day  of  May,  1752."     And  the  devi- 
sor subscribed  it  at  the  same  time  that  he  wrdte  it.     But  this  part  was  neither 
sealed  or  attested.    A.  B.  aderwards  wrote  on  the  same  sheet  of  paper  the 
following  words,  viz.  **  Memorandum,  BlUckman-street,  5th  January,  1754. 
Whereas,  I  have  laid  out,  &c,  on  a  lighter,  &c.,  and  the  barge  called  the  Lem-^ 
on,  8ic.     All  shall  be  at  my  present  wife's  disposal;  and  this  is  not  to  disannul- 
any  of  the  former  part  made  by  mc,  the  3d  May,  175S,  except  that  my  wife 
shall  not  be  liable  to  pay  to  my  son  John,  &c.  Witness  my  hand,  A.  B.,  sen- 
ior."    The  first  part  was  written  on  the  first  and  second  sides  of  a  riieet  of  pa- 
per, and  the  memorandum  was  began  either  upon  the  end  of  the  second  or  the 
beginning  of  the  third,  and  written  upon  the  third  side;   this  Vas  subscribed, 
and  the  whole  delivered  in  the  presence  of  the  three  witnesses.     It  became* 
material  (with  a  view  to  another  question,  to  decide  whether  this  was  to  be 
considered  as  one  entire  instrument,  or  as  two  dibtinct  instruments,  viz.  a  wilb 
and  a  codicil.     And  the  Court  were  of  opinion  that  thisiras  one  entire  instru- 
ment, and  the  latter  memorandum  a  continuation  of  the  former  act;  for  the  tes- 
tator himself  called  it  a  memorandum,  and  declared  ^'that  he  did  not  mean 
thereby  to  disannul  any  part  of  his  former  devise  or  dispositions.''    After  he^ 
had  written  the  former  part,  he  took  up  the  consideration  of  sometbing  further 
r  l%l   I   ^^  ^^^  occurrechto  him,  and  it  was  not  material  whether  he  did  that  at  twcy 
days'  or  two  years'  distance  from  writing  the  former  part.     A  man  was  not  o— 
bilged  to  mahe  his  whole  will  at  the  same  time. 
Ateiutor  4*  HiTCHiNS  V.  Bassrt.  M.  T.  1687.  K.  B.  1  Show.  545. 

mav  alio  From  a  decision  cited  by  Serjeant  Maynard  in  this  case,  and  agreed  to  by 
inak«  sBver  counsel  on  the  other  side;  it  appeared,  that  where  H.,  seised  of  lands  in  Black- 
*'  V"^}  friars,  and  also  of  other  lands,  made  a  will,  and  thereby  devised  the  fbrmer- 
^rSmo^  i^^^B  ^^  ^^®  hospital  of  B.  in  Smithfielch  and  afterwards  made  another  will,  and 
lions,  reiat  devised  lands  he  had  elsewhere  to  C;  it  was  held  by  all  the  judges  that  botb^ 
ing  to  ievsr  wills,  being  of  divers  things,  might  stand  together. 

alpartavf  5.  Wright  v.  Wivell.  T.  T.   1688.  C.  P.  2  Vent.  56.  S    P,  Right  v. 
^  ?»»*•»  Hammond.  M.  T.  1730.  K.  B.  1  Com.  2S3;  S.  C.   1  Str.  427;  9  Vin. 

iiiilr  ^^^'  no.  pi.  32. 

asDts.t  ^  testator  bequeathed  unto  A.,  his  wife,  6002.  to  be  paid  to  W.,  saying  it 

was  for  payment  of  lands  lately  purchased  of  W.  and  was  already  estaUd  as 
A  mace  re  JMiW  of  a  jointure  to  A.,  Hm  tot/e,  during  her  hfe^  being  of  the  value  of  67/.  per 
eital  in  a  annum;  that  of  Wiskow,  York,  and  Inalton,  the  lancb  there  amountiB||  to  the 
^*?  f?**  yearly  value  of  63/.,  in  all  130/;,  whick  being  oho  esUOed  noon  A.,  his  wjfe^ 
er^  oMratV  **^  •**  A*'  ^  ****  jointwre.  It  appeared  that  these  lands  had  not  been  settled 
aa'aia  ^^  ***•  ^'^f*  And  it  was  held  by  PoHexfen,  C.  J.,  Rokeby,  and  Ventris  fPo- 
T1M.I         veil,  J.,  dimenHenUy)  that  these  expressions  did  not  amount  to  a  devise  to  her; 

to  which  it  rtferred,  ibeald  be  cemidered  at  a  c«dicil;  tee  8  Priee,  818;  1  Yes.  sea.  182; 
aad  Pewell  oa  Dav.  by  Mr.  JannaB,  vol.  i.  p.  11,  n. 

*  So,  it  Biay  be  mode  en  aaveral  iheeta  of  paper,  and  the  law  doea  not  reqaire  that  thaj 
Shoald  be  affixed  together;  1  Shew.  69;  Cemb.  )74;  and  where  one  abeet  of  a  will  was 
found  in  Goaex,  and  another  in  Henfordshire,  it  wom  agreed  tefore  the  statnte  of  fraads* 
that  both  aheets  mode  bat  one  wtU;  Earl  of  Ewex's  caae,  cited  1  Show.  €9;  Comb.  174. 

^  t  And  as  a  man  that  hath  several  real  estates  may  devise  them  by  aeveral  and  diatinct 
wills,  ao  likewise  he  may  make  several  devises  of  different  interests  in  one  and  the  sane  as- 
-  tate;  Cro.  Elliz.  721;  and  a  wUl  may  be  made  to  take  eifoct,  with  reference  to  another  instm- 
ment;  Cro.  Jac.  144;  Noy,  117;  IP.  Wms.  530;  and,  as  a  man  may  make  several  wills  of 
distinct  parts  of  his  land  or  distinct  interests  tlierein,  so,  likewise,  may  he  make  one  or  more 
codicils,  altering,  explaining,  adding  f  o.  or  substracting  from,  what  has  been  before  devised; 
or  devising  parts  of  his  land  not  given  by  his  will;  and  the  law  will  annex  sucli  codicil  or 
codicils  to  his  will,  and  consider  the  whole  as  one  instrument;  Fuller  v.  lIooper»2  Ves.  sen. 

*t  It  seems,  however,  tliat  if  a  testator  tmequi  vocally  refer  to  a  disposition  asnnade  in  that 
life  mm,  wirt^  h»  hiv  pfii^  i^ade,  the  Coart  will  regncd  it  aa  «i  niad?9n«it  ofaaaieD,  mH 
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for  It  appealed  that  the  testator  did  not  intend  to  devise  her  any  thioff  by  the 
will,  for  ne  mentions  that  she  was  estated  in  it  before.  Powell,  J. ,  reuea  up- 
on the  case  in  Moore  31.  in  whkh,  ''  I  have  made  a  lease  to  J.  S.  at  10s.  [  162  ] 
rent^'  was  held  to  be  a  good  devise,  but  the  other  judges  considered  the  case  to 
l>e  of  litUe  authority.  See  18  Ves.  37^  3  T.  R.  209;  2  P.  Wms.  533;  3  Ves. 
jun.  3W. 

Swtfjf.   fftih  rderence  to  the  deBcnptionof  Uu  devUett, 
^  ^        1.  Ing^ral.^       ^ 

Bate  ▼.  Amhbrst-   M.  T.   1663.  K.  B.  T.  Rayro.  83.  8,  1%Dob,  d.  Lb 
Chevalier,  v.  Hcthwaitb.  T.  T.  1820.  K  B.  3  B.  «t  A  637;  8.  C.  2 
Moore,  304.  S.  P.  Doe,  d.  Calkin,  v.  Tomkinson.  M.  T.  r8t3,  K.  B. 
.2  M.  &  S*  165.*  S.  P.  DsNN,  n.  Ralderston,  v.  Baldbbston«  Cowp. 
257.  S.  P.  Strode  v.  Perrtor.   I  Mod.  267;  S.  C.  2  Joa  135;  8.  C. 
2  Show.  63;  S.  C.  5  K.  B.  815.  S.  P.  Smith  v.  Patnton.  East,  87.  8. 
P.  Fen.  d.  Loundes.  v.  Loundbs.  4  Burr.  2246.  S.P.  Anon.  3  Mod.  217.  Any  wordt 
8.  P.  Lane  v. Vane.  T.Jon.  98.  S.  P.  HtLLiARn  v.  Jennings.  2  Mod.  278 ;  S?*  V*  !?^ 
8.  C.  Com.  90;  S.  C.  Carlh.  514.  S  P.  Scatterwood  v.  Edge.  Salk.  J^J,^** 
229.  8.  P.  Nurse  v.  Yearwortu.  2  Mod.  9.  S.  P.  Jones  v.  Fulham.  p«rwM 
Andr.  263.  S.  P.HevE  v.  Long.  4  Mod.  '282.  meut  by 

A  person  devised  all  his  land  in  Kent  and  Sussex  to  one  of  his  cousin  Ni-thetMiaior, 
wholes  Amherst's  daughters,  that  should  marry  a  Norton,  within  fifteen  yeani;**'  ^^'^ 
N.  Anherst  had  three  dau^jhters,  one  of  whom  married  with  a  Norton  within  ^{^  ^^^^ 
'fifteen  yean      This  was  adjudged  a ^ood  devise  to  her,  notwithstanding  theaii«then» 
uncertainty;  and  thai  the  law  would  supply  the  words,  shall  first  marrj.    See  opermtetsa 
4  Sink  fc  8.  78.  tPodiU 

2.  Jb  io  particular  expreM8ion$.  senpiba, 

(a)  CW/dren.t 
(a  1)   ffhai  ckw«  cf  objects  the  term  comprehimda. 

(•  2),Ingeneral, 
Doe,  d.  Williams,  v.  Hallett.  H.  T.  1813,  K  B.  1  M.  &  S.  124.  S.  P. 

Whitb  V,  Barber.  5  Burr  2703. 
This  was  a  devise  to  the  use  of  A.  only  surviving  son  of  J.  S.  for  life,  to  his  A  devise  te 
•iirsl  and  other  sons,  Sfc. ;  and,  for  default  of  such  issue,  to  the  use  of  the  first,  f   !||'^''  |^ 
second,  and  of  all  and  every  other  son  and  sons  of  J.  S.  lawfully  to  be  hegot- 1,^^^[^^'  ., 
ten,  and  the  heirs  male  of  the  body  ef  such  first  and  other  sons,  with  proviso  not  eonlla 
that  the  said  A.,  and  his  first  and  other  sons,  and  also  the  first  and  other  sons  ed  to /« 
liereafter  to  be  bom  of  the  said  J.  8.,  should  Mside  at  the  family  house,  kc.  ture  ohil 
The  question  was,  whether  the  second  son  of  J.  S.  born  before  the  date  of  the  ^'^' 
will,  shoold  take  upon  the  death  of  A.  without  issue.  i  ia4  i 

Per  Cur.  Such  son  was  certainly  entitled  to  take  under  the  will.     When   *  ^^"  i 
the  will  was  tnade,  the  testator  was  not  aware  of  any  other  son  than  A.,  be- 
HMuise  he  expresses  that  he  is  the  oidy  son;  and  when  a  testator  uses  the  words 

will  eeeorliiii^y  Mpply  it;  -Ambl.  601.  But  whore  a  testator  in  a  eodicil  referred  to  a  ds^ 
vieee  of  hia  will,  aa  taking  a  different  property  from  that  which  he  bad  actually  giiren  her,  it 
wae  treated  as  an  erroneous  reference,  and  not  as  constituting  a  new  devise,  in  opposition 
4o  the  wiU,  ci?in|[  that  property  to  another  person;  7T.  R.  492. 

Words  of  advice,  recommendation,  or  desire,  do  not  create  a  devise;  nor  will  |tbey  even 
-operate  so  as  to  raise  a  trust  in  equity,  unless  the  property  is  certain,  and  the  persons  to 
wtiona  it  is  given  clearly  described;  and  even  in  that  ease  such  words  are  not  in  general 
•deemed  imperative  or  legatory,  where  they  are  inconsistent  with  the  antecedent  right  or  in- 
terest devised  to  that  person  to  whom  they  are  addressed;  8  Vin.  Abr.  289;  Prec.  in  Ch. 
201.  n;  1  B.  &  P.  143.  Notwithstanding  the  anthority  of  these  determinations,  there  are 
•one  oasee  in  which  words  of  desire  and  re<piest  have  been  held  to  be  imperative  and  lega- 
tory; bat  that  was  only  where  the  property  was  certain,  and  the  objects  of  the  testator's 
booDty  clearly  pointed  oat;  Ambl.  520;  J  Bro.  P.  C.  476;  17  Ves.  255;  19  id.  199. 

The  Coarto  nave,  however,  allowed  of  a  devise  by  implicatiovt,  where  it  has  been  very 
apparent;  WiUee'  Rep.  14  n;  I  Ves.  Sc  Bea.  466. 

*  In  this  ease  it  was  held,  that  a  contingency  coupled  with  such  an  interest  as  is  descend- 
ible is  devisable,  bat  not  if  it  be  descendible;  that  is,  if  there  be  no  person  to  take  m  certain. 

i  The  legal  construction  of  the  word  children  accords  widi  its  popular  signification;  for, 
in  all  the  eaaea  in  which  it  has  been  extended  to  a  wider  range  of  objects,  it  has  been  need 
eyDOoyoMMiBly  with  a  word  of  laiger  import^  such  as  issue;  1  Ves.  sen.  196;  Ambl.  6^ . 


^^  to  be  b<^gotten,^'  not  being  aware  of  any  other  issue,  the  rule  is,  that  those 
words  shall  include  children  then  born;  and  if  it  were  not  so,  it  would  militate 
in  every  case  against  the  intention  of  the  testator.  The  limitation  is  made  to 
the  children  in  respect  of  the  stock,  and  not  of  personal  affection  to  them;  but, 
if  the  words,  ''  to  be  begotten,"  were  held  to  exclude  children  then  born,  it 
would  exclude  a  child  born  a  few  days  before  at  a  distant  place.  That  aflfords 
a  good  reason,  therefore,  for  considering  the  words  ^'  to  be  begotten"  as  of  the 
same  import^sbegotten ;  because  otherwise  great  injustice  might  arise;  and 
as  the  worcf^negotten"  does  not  exclude  children  after  born,  so  neither  do 
*^  to  be  begotten"  exclude  children  then  born,  being  merely  words  to  denote 
the  children  of  the  stock. 

(6  2)  When  there  is  a  specified  number. 
Doe,  D.  Stewart,  v.  Sheffield.  E.  T.  1811.  K.  B.  13  East,  526. 
If  a  testa  \  testator  devised  land  to  the  sisters  of  J.  H.,  (generally)  their  heirs,  &.c. 
h*'  ^w-iA^  ^  tenants  in  common,  and  not  as  joint  tenants.  There  had  been  three  sisters 
^^•J^|rt"of  J.  H.  One  of  the  sisters,  who  alone  survived  at  the  time  of  the  devise 
or  to  the  niade,  and  who  also  survived  the  testator^  claimed  the  whole.  It  was  urged, 
•later  of  A.,  that  by  directing  the  sisters  to  take  as  tenants  in  common,  and  not  as  joint  te- 
as a  class;  nants,  the  testator  manifestly  intended  that  the  three  who  were  once  living, 
the  objects  should  take  several  estates  or  shares,  which  were  not  to  go  over  from  the  one 
thrSwir at*®  ^^^  other.  Sed per  Cur,  If,  indeed,  the  property  bad  been  left  to  themby 
his  death  name,  as  tenants  in  common,  no  doubt,  if  one  of  them  had  died  before  the  tes- 
whatever  tator,  her  share  would  have  gone  over;  but  where  it  is  left  to  persons  general- 
be  their  ly,  under  the  class  and  description  of  sisters'  children  or  the  like,  and  there 
nomber,  may  be  additional  sisters'  children,  &c.,  after  the  will  is  made,  then,  whoever 
when  answers  the  description  at  the  death  of  the  testator,  will  take  under  such  a 
are  enti  '  devise.  The  claimant  is,  therefore,  entitled  to  the  whole  property  devised, 
tied.  See2Vern.  105,545,705;  Moore,  220;  9  Mod.  104;  1  Ves.  114;  Cowp. 

309;  2  P.  Wms.  489;  3  B,  i^  P.  16;  2  Bro.  Ch.  Rep.  85,  658;  1  Bro.  Ch. 
Rep.  31-  Ambl.  273. 

(6  2)  A  to  Umitaiions  over. 
Where  a  Weakley  v.  Rugg,  T.  T.   1797.   K,  B.  7  T.  R    322. 

leasehold  The  testator,  after  giving  small  legacies  to  his  two  other  daughters,  devised 
property  a^Ieasehold  estate  to  his  daughter  A. ;  but  if  she  should  happen  to  die,  without 
Qaeatbed  to  ^^^^'^S  ^^*'^  ^^  children  lawftilly  begotten,  then  to  his  daughter  M. ;  and  after 
A.,  and,  in  ^^C)  ^^  ^^^^  child  or  children  as  he  should  happen  to  have.  A.  had  three 
case  she  di  children,  who  all  died  in  her  Wk  time.  Tho  question  was,  whether  A.  took 
ed  without  the  whole  interest  in  the  term? 

having  M\  The  Court  held,  that  A.  took  the  absolute  interest,  ahhough  she  had  no 
it*^*"*  ^^^.y  child  living  at  her  death;  for,  although  such  a  devise  does  not  r^ffe  an  implied 
I  iQA  1  gift  in  th^  children,  yet  rhe  parent  takes  no  absolute  interest;  here  A.  was  the 
en  that  the  ^^^""^®  daughter;  had  she  died  leaving  children,  the  property  was  not  limit- 
legatee's  inod  to  them,  but  would  have  remained  at  her  disposal;  but  the  next  limitation 
terest  be  manifested  a  difference  by  tying  it  up  to  M.  and  her  children.  Were  the  will 
came  inde  construed  otherwise,  a  grandchild  of  A.  by  a  child  who  had  died  in  her  life- 
^'■^^.'•/'"  time,  could  not  have  taken.  And  Lawrence,  C.  J.,  admitted  that,  although, 
a  child.  According  to  the  grammatical  construction,  the  estate  would  go  over,  since 
^'  having"  referred  to  the  time  of  the  death;  whereas,  to  vest  it  absolutely  in  A, 
Where  pro  ^^^  word  must  be  <*  having  had;"  yet  that  the  argument  was  overcome  by  the 
pertjT  was  general  intention  of  the  testator. 
deviaedto  (6)  Descendants.* 

A.andB.  Leoard  v.  Haworth.  M.  T.   1800.  K.  B.   I  East,  120. 

?  JJJ^*of  *  "^"  devised  a  reversionary  estate  to  A.  B.  and  C.  D,  as  tenants  in  commoa 
death,  to  ^  ^®»  ^^^  ^^  ^^^^  ^^^^  ^^  either  of  them  should  happen  to  die  in  the  life-time 
theii:  ohtl     of  £.  F.  who  had  an  estate  for  life  in  the  pren[iises,  then  the  share  or  shares  of 

dren  and  her  or  them  so  dying  to  go  ''  unto  all  and  every  such  child  or  children,  grand* 
xraadehil 

area  resaeo      *  ^  testator  devised  his  estate  lo  tlirce  persons  for  life,  and,  after  thoir  death,  io  the  de- 

tSvoIy  OMo  ^^^^^i^i^^s  of  Francis  fncc,  then  living  in  and  about  Seven  Oaks,  in  Kents.     <Sir  T.  Clarke, 

^'  M*  R.,  said,  that  a  device  to  descendants  at  Inrgc  has  been  good:  horo  the  devisor  added  a 
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chM  and  grandchildrea  of  the  said  A.  B  and  C.  D.  rMpectivety,  as  nhould  be  their  iane 
thea  living  at  the  time  of  her  or  their  decease;  and  to  the  issue  of  such  of  tlicm  *"^  re«pcc 
as  should  be  then  dead  and  have  Icfl  issue;  and  to  his,  her,  and  their  respec-  ''^^  ^®'''^* 
tive  heirs  as  tenants  in  common;  yet,  nevertheless,  so  as  all  the  descendants  ot  {^^^Qj^og 
the  said  A.  B.  should  together  he^ entitled  only  to  one  moiety  of  the  said  prc-^et,  never* 
mises;  and  all  the  descendants  of  the  said  C.  D.  should  together  be  entitled  theless,  so 
to  no  more  than  the  other  moiety  thereof;  and  that  none  of  such  descendants  »>  ^11  the 
either  of  A.  B.  or  C.  D,  should  be  entitled  to  any  greater  or  other  share  of  the  ^'^'cend 
said  respective  moieties  of  the  said  respective  premises,  than  his,  her,  or  <heir  ^jj  ^  '  ^ 
fiither  or  mother  would  have  been  entitled  to  if  living."     The  question  was,  shoald  to 
whether  the  word  desecndarUs  was  meant  to  include  the  children  and  grand-  gether  be 
children  named  in  the  will,  or  whether  they  were  intended  to  take  per  capita,  (entitled  on 
It  was  urged  that  the  intent  was  that  the  descendants  of  the  two  principal  de-  ^^  ^9  ^"® 
visees,  at  least  as  far  as  grandchildren,  who  were  living  at  the  decease  of  ci-  Jhe'said^  re 
ther  of  them,  should  take  per  capita  in  equal  shares.     It  was  allowed  that  a  miscs,  and 
deubt  might  arise  upon  the  words  ''  that  none  of  such  descendants  of  A   B.  all  the  de 
and  C  D.  respectively  should  be  entitled  to  any  greater  or  other  share  than  ecendanu 
his  or  their  parent  would  have  been  entitled  to  if  living."     To  explain  this  o^  '•*•  ""i*! 
away,  it  was  contended,  that  the  word  descendants  must  mean  descendants  u/-  ^*  'Jj*"'*!^ 
ira  the  grandchildren,  who  together  with  children  were  before  sperifically  notitied'^to 
named;  and  in  this  sense  such  descendants  must  take  per  stirpes.     And,  last-  no  more 
iy,  in  aid  of  this  construction,  it  was  maintained,  that  it  was  probable  that  the  r   1^,5  i 
grandchildren  being  in' esse  at  the  time,  were  as  much  the  object  of  the  devis-  .       . 
or's  bounty  as  the  children  or  their  parents,  all  being  specifically  mentioned.    ^^^^^  ^^j^ 
Per  Cur.     According  to  the  fair  mterpretation  of  the  words  of  this  will,  no  ty  thereof, 
case  can  be  put  where  the  parent  and  children  were  to  take  together.     No  and  that 
other  construction  than  this  is  consistent  with  the  words  of  the  will;  for  the  de-  n<>"®  of 
scendants  of  the  two  principal  devisees  are  to  take  in  such  manner,  so  as  the  "^ch  de 
descendants  of  A.  B.  should  together  be  entitled  only  to  one  moiety;  and  all^^},^^  ^^^^ 
the  descendants  of  C.  D.  should  together  be  entitled  to  no  more  than  the  other  or  B.shoold 
moiety.     And  this  is  further  confirmed  by  the  words  which  follow:  '^  and  that  be  entitled 
none  of  such  descendants  should  be  entitled  to  any  greater  or  other  share  of  to  eoy 
the  sflud  respective  moieties  than  his  or  their  father  and  mother  would  have  ^''^*'*r^®*' 
been  entitled  to  if  livint;.     Now,  if  the  parents  were  living,  it  is  clear  that  the  ^f  thp*»ai3 
child  could  not  take  any  share;  because  if  he  took  any,  it  must  necessarily  be  reapeetivc 
other  share  than  the  parents  would  otherwise  have  taken,  as  it  would  he  a  divi-  moietiea 
ded  share.     See  2  Ves.  juii.  357.  366;  6  Co.   17;  1  Vent.  231;  I  Rol.  Rep.  of  the  said 
519.  respective 

premisef,  than  their  parents  wonld  have  been  entitled  to»  if  living;  it  waa  holden,  that  the 
word  deeendanis  incladed  the  children  and  grandchildren,  and  thattbej  took  per§tirpe9f 
and  not  per  capita.* 

(c)  Heir, 
1.  GooDRiCHT,  D.  Brookixg,  v.  White.  E.  T.  1775.  C.  P.  2  BK  Rep. 

1010, 
A.  B.  devised  to  C.  D  ,  his  heirs  male,  and  to  the  heirs  of  his  daughter  E.  A  devise 
F.,  jointly  and  equally  to  hold  to  the  heirs  male  of  C.  D.,  lawfully  begotten,  ""^^  ^^^^ 
and  to  the  heirs  of  E.  F.,  jointly  and  equally,  and  their  heirs  and  assigns  J J"^J^j^ 
for   ever.      It  was  resolved,   that  this  was  a  sufficient  designation   of  the  ^^jr^ 
person,  to  make  the  son  of  E.  F.  take  as  her  heir,  living  the  mother.     Sec  5 
B.  ^C.  48. 

2.  BuRCHETT  v.  DuRDANT.  T.  T.  1690.  C.  2  Vent.  311.  S.  P.  Darbison 
v.  Beaumont.  1  P.  Wm.  229;  S.  C  3  Bro.  P.  C.  60.  S.  P.  Dok,  d. 
Hallbn,  v.  IitONMONGER.    E.  T,  18a3.  K.  B.  3  East,  533.  S.  P. 

descriptioD  of  such  as  he  intended  should  take,  which  waa  sofficiently  precise  and  certain;  it 
would  be  uniust  to  confine  it  to  tjio  heir  at  law,  because  the  word  descendants  meant  all  those 
who  proceeded  from  his  body,  and,  therefore,  the  grandchildren  of  Francis  Ince  were  enti- 
tied:  but,  a  great  grandchild,  being  born  after  the  will  made,  was  excluded  by  the  words  then 
living. 

*  In  Butler  v.  Stratton,  3  B.  C.  C.  367,  under  a  devise' to  descendants,  children  and  grand- 
children  were  held  to  take  per  capita;  but  see  Rowland  v.  Gorsuch,  3  Cox,  187. 
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Jbmes  ▼.  RicHAmnsov.  Sir  T.  Jones,  99;  S    C.  1  Vent.  S94.  S.  P. 
Baker  ▼.  Wall.  I  Ld.  Raym.  185.  S.  P.  Ford  v.  Ossulston.  M.  T. 
1708.  K.  B.  11  Mod    189.  S.  P.  Tillbvv.    CoLLVEit.  3  Keb.  689. 
S  P.  GoonRiGHTy  D.  HooiE,  ▼.  Sales.  2  Wils.  329.  S.  P    Siviitu  w 
If  the  t«ta  Tkioo,  I  Str,  491.  S.  P.  Dutton  v.  Poole.  2  Lev.  21 1 ;  S.  C.  I  Vent. 

Tw"thla  ^^'''  ^'  ^'  ^^^^^^'^  ^-  Holmes.  T  Raymond.  28. 

fheTerm^        A.  B.  devised  to  a  trustee  and  his  heirs,   in  trust  to  permit  C.  D.  to  receive 
was  ine:int^^^  rents  during  his  life,  and,  after  his  decease,  to  the  heirs  male  of  the  body 
bj  him,  to  of  the  said  CD.,  then  living.     It  was  adjudged  that  this  was  a  vested  re-> 
be  nnder     mainder  in  the  only  son  ot  C.  D.;  the  words  heirs  male  of  the  body  then  living 
stood  as  a  being  sufficient  designation  of  such  only  son,  as  much  as  if  it  had  been  to  his 
^*'^;'**  heir  apparent. 
[  'e^i         ^'  Collingwood  v.  Pays.  E,  T.   1764.  1  Sid.  193;  S.  C.  1  Lev.  69. 
Bat  ifona       '^'  ^'  seised  of  lands  in  fee,  by  devise  '^  gave  unto  the  heir  of  his  brother  N*. 
olsirn  onder  and  to  his  heirsYor  ever,  all  those  his  manors  of  M.  and  T.,  upon  condition  to 
the  descrip  pay- debts,  &.c.'      N.,  the  brother,  was  an  alien.     One  question  was,  whether 
tion  of  heir,  this  was  a  good  devise^     Per  toiam  Curiam,     The  devise  was  void;  because 
h  ™^^  t   ^^^^^  ^^"  ^  ^^  devise,  if  it  be  not  known  whom  the  devisor  intends;  then 
he^is  heir  in  ^^^'^  he  said  ^'  the  heir  of  m^  brother  N.,"     N.,  being  then  an  alien,  there 
thai  sense    vts  no  such  person  as  his  heir;  for,  though  every,  alien  might  have  sons,  ae 
which  the    alien  could  have  an  heir;  for yJUius  ett  nomtn  na/«nK,  ted  haret  nomenjuris* 
tesutor  has  4.  Heny  V   PcRCEL.  E  T.   1776.  C.  P.  2  Bl.  Rep.  1002.  S.  P.  Baker  y« 
used  the  Wall.  E.  T.  1697.    K.  R     1  Ld.  Raym.   185.    S.  P.  Darbison^ 

**""'  n.  Long,  v.  BbaumoiNt.  1  P.  Wms.  229.  S.  P.  Gtoodright,  d.  Brook* 

iNO,  V.  White.  2  Bl.  Rep.  1010.  S.  P.  Willis  v.  Palmer.  5  Burr. 
2617. 
These  rales     ^'  ^^^^^  lands  to  trustees,  amongst  other  things,  to  pay  the  rents  to  R« 
•re,  it  will  ^^  wife,  for  her  separate  use  during  her  natural  life;  and,  after  her  decease,  to 
be  noticed  the  use  and  behoof  of  the  heirs  of  the  body  of  the  said  R  lawfully  issuing;  the 
foanded  on  elder  of  such  issue,  and  hk,  her,  and  their  heirs  to  inherit  and  take  place  be- 
^  ^^')r  ^  ^^^®  ^^^  younger  of  such  issue,  his,  her,  and  their  heirs;  with  remainaers  oyot, 
STfthetM^^®  testatnr  left  R.,  his  wife  ^urviving  who  died  soon  afler),  and  R.  B.  and 
tator's  in     ^*  ^^  daughters,  and  no  other  issue.    R.  B.  entered  on  the  residue,  and  died, 
tention*       leaving  two  daughters,  A.  and  J.,  and  no  other  issue.  The  question  was,  whe* 
ther  J.  took  any,  and  what  estate  in  the  lands  devised.     De  Grey,  C.  J.,  ob« 
served,  that  there  was  no  doubt  of  the  testator's  intention  that  the  elder  daugh- 
ter should  inherit  before  the  younger;  but  how  to  effect  that  intention  consist- 
ently with  the  rules  of  law  was  the  difficulty.     It  had  been  held,  that  the  heir 
who  takes  by  pur<^hase  may  be  a  qualified  heir,  and  not  heir  general;  then  could 
not  one  of  two  sisters  be  considered  as  a  qualified  heir?     The  Court  ultimately 
certified  that  A.  took  in  the  first  place  an  estate  tail  in  the  whole  of  the  lands,  and 
that  J.  likewise  took  an  estate  tail  in  remainder,  expectant  on  the  determina- 
[  167  1   tion  of  the  said  precedent  estate  tail  in  the  whole,  with  remainder  over. 

(d)  ls«tte.t     (e)  Kxndredi     (f)  Jfext^Kin, 
A  devisee  DoB,  D.  OAR!<iEa  V.  Lawson.  H  T.   1803.  K.  B.  S  East,  276. 

may  be  de  A.  B.  devised  to  his  natural  son;  and  in  case  of  his  marriage  with  certain 
"^^^^^  •  persons,  or  his  dying  without  issue,  then  to  his  nephew  for  life;  and  af^er  hie 
?^^^£ll^*  decease,  then  for  and  amongst  such  person  and  persons,  his  and  their  heirs, 
68E.)  ^*  SB  should  appear  and  could  be  proved  to  be  his  next  of  kin,  in  such  pre- 

Where  a         •  g^^  where  A.  devised  that  the  heir  of  R.  shoald  sell  his  land,  and  B.  was  attainted  of 
tasutor  de  felony  in  the  life-time  of  A.,  and  then  A.  died,  the  eldest  son  uf  B.  could  not  self  the  land, 
^f^-.^f      fbr  he  was  not  heir,  because  the  blood  was  corrupted;  Jenk.  Cent.  203. 
ft^'h^'^ed     I  Xhe  word  '*  issue'*  is  a  sufficient  desi^atio  perBonoe,  or  description  of  a  devieee  in  a  will, 
volwmiBt     and  comprises  both  children  and  grandchildren;  2  Vern.  545;  I  Ld.  Raym:  205. 
sad  then  be      |  a.  d.  devised  his  estates  to  his  sister,  C.  D.,  in  strict  settlement;  remainder  ''unto  the 
qoeaths  the  first  and  nearest  of  hn  kindred,  bein^male,  and  of  bis  name  and  blood,  that  should  be  living, 
at  the  determination  of  the  several  estates  therein-before  devised,  and  to  the  heirs  of  his  bo- 
dy  lawfully  begotten."     Lord  Eldon  held,  in  conformity  to  the  opinions  of  Mr.  Justice  I<aw- 
ronco  and  Mr.  Baron  Thompson,  whom  he  had  called  to  his  a.ssistance,  that  a  person  claim- 
ing under  this  limitation  roust  be  of  the  name  as  well  as  the  blood;  and  that  the  qualificatioa 
as  to  the  name  was  not  satisfied  by  having  the  name  taken  by  the  King'a  licence,  previous 
to  the  determination  of  the  preceding  estates;  15  Ves.  99^ 
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roperty  to 
own 


portions!^  as  they  woilld,  bj  virtue  of  the  statute  of  distributionfl,  have  he^n  en  Pf^ 
titled  to  his  personal  estate,  if  h^*  had  died  intestate.    The  question  now  i^efori-  f, . 

the  Court  was,  whether  by  the  w<»rd8,  "  next  of  kin,"  ^c,  the  testator  mean  ^y^^g^  ^j^^* 
such  as  should  answer  that  description  when  the  limitation  over  was  to  take  itand  in 
effect,  or  whether  the  testator  meant  such  as  should  be  his  next  of  kin  at  the  that  rela 
time  of  his  death.     Per  Cw.   The  persons  to  whom  the  remainder  over  is  li-  ^^^  *^  '^« 
mited  are  to  take  in  such  porportions  as  they  would,  by  virtue  of  the  statute  of^**"'*  ^^ 
distributions,  have  been  entitled  to,  if  he  had  died  intestate.     That  there-  ^J^  ^ill'be 
fore  must  refer  to  persons  who  were  his  next  of  kin  at  the  time  of  his  death,      entitled 
See  3  Bro.  Ch.  Oa.  64;  14  Ves.  385;  I  Cox.  236;  3  Meriv  689.  withoot  re 

(g)  Aex/  ofUBtaiarU  name*     (k)  Poster%iy,'\     (t)  RekUiona.  jpr^  to  the 

Doe,  d.  Thwaites,  v.  Carr    E.  T.  1808.  C.  P.  1  Taunt.  263.  fact  of  their 

A  testator  devised  all  his  freehold  estates  to  his  wife  for  life,  and  at  her  de-  ^f  ^ht^oeri 
cease,  to  be  equally  divided  among  his  relations  on  his  side.      It  was  he)d,^|]of  j^irl 
that  the  three  first  cousins  of  the  testator,  who  were  his  next  of  kin  at  his  death,  bation. 
were  entitled  in  opposition  to  the  claim  of  the  heir  at  law  'who  was  (he  child  Under  a  de 
of  a  first  cousin,  that  died  between  the  making  of  the  will  and  the  death;)  con-viee  to  the 
tending  that  the  devise  was  void  for  uncertainty.    One  of  the  first  cousins,  who    f  168  ] 
was  the  nearest  paternal  relation,  also  claimed  the  whole,  as  being  designated  roi&iions  on 
by  the  words  "  on  my  side;"  but  the  '  'ourt  was  of  opinion  that  those  words  did  *^***2J* 
not  exclude  the  maternal  relations,  they  being  as  nearly  related  to  the  divisor  iiiog^dn^n 
as  the  relations  ex  parte  paUrna.  take  who 

(k)  Sfm8.%  wonid  be 

(/)  Stock,  jfamilyA\  or  house,  cntiUed  to 

Doe,  d.  Chattaway,  v.  Smith.  E.  T.  1816.  K.  B.  6  M.  &  S.  126.        P^"**^** 
Per  Cur.     A  devisee  may  be  constituted  by  a  devise  to  a  stock,  or  family,  i^/g^jnte 
or  house,  and  it  shall  be  understood  of  the  principal  heir  of  the  house ;  for  it  ^f  ^Mtriba 
being  doubtful  what  is  the  precise  meaning  of  the  testator,  as  to  which  of  the  tions4 
stock,  family,  or  house,  should  be  included  as  devisees,  the  law  shall  prevail.  The  worda 

which  always  favours  the  heir.  '*  Stock;  fa 

mlly:lic;" 

*  A  doviaee  may  be  described  as  the  next  of  the  name  of  the  testator;  and  the  next  relation  are  aoffi 
of  hid  name,  whether  it  be  malo  or  female,  shall  take  as  devisee  described  thereby;  Cro.  cient  worda 
Eli*.  532.  of  descrip 

t  ff  lands  be  devised  to  the  posterity  of  A.  the  lineal  heir,  if  there  be  any,  shall  take  them  ijqq. 
ander  the  word  posterity;  but,  if  A.  die  without  issue,  and  there  be  no  lineal  heir  of  A.,  the 
collateral  heir  of  the  wKole  blood  shall  take  them;  2  Rq.  Ca.  Abr.  290.  297. 

t  The  construction  of  the  word  relation  in  not  varied  by  the  word  near  being  associated 
with  i;;  2  Ves.  sen.  527.  Out,  where  the  ft'ifi  is  to  the  nearest  relations,  the  next  of  kin 
will  take,  to  the  exclusipn  of  those  who  would  have  been  entitled  by  representation  under  the 
statute:  1  Ves.  son.  335;   I  Bra.  aia.  C.  293;  19  Ves.  400;  Ambl;  70. 

A  difficulty  in  construing  the  word  '*  relations'*  sometimes  arises  fVom  the  fact  of  the  tea* 
tator  havinc  suporaded  to  their  qualification,  an  ingredient  of  an  indefinite  character;  as, 
where  he  gives  to  the  most  deserving  of  his  relations,  or  to  his  poor  or  noecessitons  relations. 
In  the  former  case,  the  addition  is  disregardeJ;  Doyley  v.  Attorney-General,  4  Vin.  Abr. 
485.  pi  16;.  S.  C.  2  Eq.  Ci.  Ab.  194.  c.  15;  and  the  hotter  opinion  upon  the  authorities  is, 
that  the  word  '^^poof"  is  also  inoperative  to  vary  the  construction,  though  the  cases  are 
•omewhat  conflicting;  Widmore  v.  WoodrofTe,  Anib.  636;  Anon.  1  P.  Wms.  376. 

It  may  bo  here  observed,  that  where  a  testator,  who  was  a  surgeon  in  the  d4th  regiment,  in  In- 
dia, devised  to  his  relations  "  in  his  native  country,  Ireland,*'  it  was  held  that  these  words  were 
not  words  of  restriction,  demonstrating  the  place  in  which  relations  were  to  reside,  who 
should  be  entitled;  but  merely  a  superadded  ocscription  of  the  place,  where  he  thought  his 
relation.^  were  living.  The  place  of  residence,  therefore,  of  any  of  them,  was  immaterial;  Jl 
Powell  by  Jarman,  293. 

^  LancU  were  devised  to  tlie  firsi  son  of  A.,  who  was  not  heir  at  law  to  A.  his  father.  This 
was  hdd  a  good  description  of  the  second  son.     Marwood  v.  Darrell,  Cn.  Temp.  Hard.  91. 

A  person  devised  to  his  son  C.for  life,  and  aAer  his  decease,  to  the  first  second,  third,  &c. 
sons  of  his  body  begotten.  C.  married  about  two  months  before  the  dateof  the  will;  he  had 
a  son  who  died  soon,  and  aAerwards  another  son.  Lord  Hardwicko  decreed  tliat  the  se- 
cond son  should  take  under  the  will;  as  first  son;  for  these  words  were  not  to  be'  ahnays  ta- 
ken strictly  in  the  sense  of  primc^enitus,  or  first-Born;  but  in  the  sense  of  an  elder  son,  sen- 
ior, or  maximos  natus;  1  Ves  290. 

H  The  word  family  has  been  sometimes  construed  as  descriptive  of  children;  as  where  a 
testator  devised  the  remainder  ofhis  estate  to  be  equally  divided  between  brother  L.'s  and  sister 
E/e  ftroilias;  it  was  held  by  Sir  W.  Grant,  M.  R.,  that  the  children  of  L.  and  E.  took  as 
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S .  Jis  to  where  a  devisee  is  rightly  described^  but  nkisnamed, 
I.  Wooi>RiGHT  V.  Wright.  H.  T.   1718.  K.  B.  10  Mod.  571. 
Where  a  de     A.  B.  devised  land  to  the  wife  of  J.  S.;  J.  S.  died,  and  she  took  to  husband 
^M69  1    ^^'  ^^^  ^^^^  ^^®  devisor  died.     The  Court  held,  that  she  should  take  the 
ri  btl    d     ^*"^i  ^^^^  althouglj  she  was  not  the  wife  of  J.  S.  when  the  devisor  died,  nor 
■cnbed,  but  ^h'^u^<]  she  take  it  as  his  wife,  yet  the  intent  was,  that  she  who  was  the  wife  of 
misnamed,  J-  S.  at  the  time  of  the  making  of  the  will  should  have  it,  and  the  person  was 
the  devi^fl   clear  bv  the  description.     See  1  Vin.  Abr,  tit.  Devise,  T.  b.  pi.  2;  Plowd^ 
will  be  hold  344;  Finch  Ch.  Rep.  403;  J  Atk.  410;  Godb.  17. 
60  good;        2.  Doe,  d.  Cook,  v.  Divers.  H,  T.   1806.  K.  B.  7  East,  299;  S.  C, 

3  Smith's  Rep.  291. 

If  sofficient     \  devise  had  been  made  to  one  by  the  name  of  Mary.     Her  real  Chistian 

fdenilfy  ihe'**™®  Was  Elizabeth.     At  the  trial,  the  jury  found,  from  the  circumstances, 

paity.^       ^^^^  s^c  ^&8  the  person  meant  to  be  designated.     The  Court  now,  when  this 

objection  {inter  alia)  was  brought  before  them,  ordered  the  postea  to  be  deliver-^ 

ed  to  the  plaintiff. 

4.  As  to  where  a  person  is  property  named,  hut  misdescribed. 
Doe,  d.  Le  Chevalier,  v.  Huthwaite.  T.  T,  1820.  K.  R   3  B.  &  A.  632> 

affirming  S.  C.  2  Moore,  358;  and  8  Taunt  459. 
So,a  wrong     This  was  a  case  of  a  devise  to  H.  D.  for  life,  with  remainder  to  the  first  sob 
description  of  C.  D.  in  tail  male;  and  in  default  of  issue,  to  his  second  son  in  tail  male; 
will  not  VI  a()(|  iQ  default  of  his  issue,  to  the  third,  fourth,  fiflh,  and  sixth  sons  in  tail  male 
^*?^^  *   *    severally  and  successively,  in  remainder,  one  after  another,  in  order  and  course 
peraon.pro  ^^  ^^^7  respectively  should  be  in  seniority  of  age  and  priority  of  birth,  the  se- 
peri;  drnif  vera!  and  respective  heirs  male  of  all  and  every  son,  every  elder  of  such  sons 
Bated. t       and  his  heirs  male,  being  preferred  to  and  take  before  the  younger;  and  in  de- 
[  1 70  ]    fault  of  such  issue,  then  to  the  first,  second,  third,  fourth,  and  all,  &c.  the 
daughters  of  C.  D.  and  their  issue,  severally  and  successively,  and  ia  remain- 
der, &c.  as  in  the  limitation  to  the  sons,  the  elder  being  always  preferred  to 
and  take  before  the  younger;  and  in  default  of  any  such  issue,  then  to  G.  H.,, 

well  *he  real  as  porson^il  estate,  per  capita;  Bamea  v.  Patch,  8  Vcs.  604;  see  also  M'Leroth 
V.  Bicnn,  5  Ves.  159;  and  Doe,  d.  Chattaway,  ▼.  Smith,  5  M.  &  S.  126. 

The  word  family  has  also  been  treated  as  synonymous  witli  relations.  Thos,  where  a  tes^ 
tatriz,  after  bequeathing  her  property  to  her  sister  for  life,  whom  she  made  executrix,  de- 
clared ii  to  be  her  desire,  that  she  (the  sister)  should  bequeath  ^'  at  her  own  death  to  those 
of  her  own  firaily,  what  she  has  in  her  own  power  to  dispose  of  that  was  minek"  Sir  W. 
Grant,  M.  R.  held,  that  the  expression  "ofnerown  family**  was  equivalent  to  that  of  her 
own  kindred,  or  of  her  own  relations;  and  she  not  having  exercised  th«  power,  it  was 
therefore  a  trust  for  her  next  of  kin;  Cmwysv.  Coleman,  9  Ves.  819.  Every  case,  however, 
imist  depend  upon  its  particular  circumstances. 

*  If,  therefore,  a  devise  be  to  William,  Earl  of  Pembroke,  or  William,  Bishop  of  Balis* 
bory,  and  his  name  be  John,  the  devise  is  good,  there  being  a  sufficient  certainty*  withoat 
the  Christian  name,  lor  there  can  be  but  one  person.  Earl  of  Pembroke,  or  Bisfiop  of  Sa- 
lisbury, wherefore,  the  mistaken  Christian  name  will  be  rejected  as  surplasage,  and  the  de- 
visee take,  as  described  by  his  name,  of  dignity,  or  description  of  hie  office;  Co.  Litt.  8. 
a.  Hot  if  the  description  be  false,  and  not  merely  imperfect,  the  devise  will  be  void.  As 
if  one  hud  devised  lands  to  the  Abbott  of  St:  Peter,  where  the  foundation  was  at  St.  Paal. 
there  the  devise  had  been  void;  Hob,  33;  Bro.  Dev.  2,  So,Jf  one  devise  his  lands  unto 
the  heir  of  his  brother,  and  (o  his  heirs  for  ever,  and  his  brother,  at  the  time  of  the  devise, 
be  an  alien,  not  naturalized,  the  devise  will  be  void;  vide  Collingwood,  v.  Pays,  1  Sid. 
193;  the  reason  of  which  is,  that  the  devise  was  falsely,  not  imperfectly,  described;  for  no 
alien  can  have  an  heir*  but  if  in  such  ease,  he,  who  claims  under  the  devise,,  be  proved  to 
be  the  reputed  heir  of  the  brother,  then,  although  the  father  were  an  alien,  the  son  might 
take  the  devise;  per  Glyn.  C  J.  2  Sid.  151. 

t  But  in  Andrews  v.  Dobson,  1  Cox,  425.  the  beqaost  was  made  to  "  James,  sod  of 
Thomas  Andrews,  of  Eastchenp,  printer.*'  There  was  no  person  of  the  name  of  Thomas 
Andrews,  in  Eastchcap^  bat  there  was  James  Andrews,  a  printsr,  who  lived  there;  he  had 
'one  son  named  Thomas,  by  bis  first  wife,  who  was  related  to  the  testator;  he  had  also  a 
son  by  a  second  wife,  named  James,  who  was  in  no  manner  related  to  the  testator.  The 
son  by  the  first  wife  claimed  the  legacy,  insisting  that  the  testator  meant  **  lliomas  the  son 
of  James,  instead  of  James,  the  son  of  Thomas,'*  and  prayed  some  inqniry  respecting 
these  circomstances.  But  Sir  Lloyd  Kenyon,  M.  R.,  said  that,  though  there  were  cases,  in 
which  legacies  were  left  to  persons  by  nicknames,  and  evidence  had  been  adroittsd  to  show 
that  the  testator  usually  called  theoi  tWeby,  yei  he  thotight  this  was  beyond  all  prsccdest^ 
and  dismisBed  the  bill. 
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the  eldest  aoo  of  T.  H.,  of  Xottingham,  for  life,  with  the  limitation  of  his  first 
and  other  boos  and  daughters  as  in  the  preceding,  and  in  defauh-  of  such  issue, 
to  J.  H.,  the  third  son  of  T.  H.,  of  Nottingham,  for  life,  with  remainder  to  his 
children,  as  in  the  preceding  limitations.  S.  H.  was  in  fact  the  third,  and  J. 
H.  the  second  son  of  T.  H.,  of  Nottingham;  and  the  question  was,  which  oC 
them  was  intended.  The  Court  of  Common  Pleas  held  that  it  came  within  the 
rale,  veriias  runrnnu  totlit  errorem  descripOoms,  and  therefore  that  S.  H.  was  the 
person  entitled  on  the  face  of  the  will .  It  had  been  insisted  in  argument  that 
the  testator  eridently  intended,  from  the  general  plan  of  the  will,  that  thd  es* 
tete  should  go  to  the  son  according  to  seniority;  hut  the  Court  considered  this 
as  merely  conjecture.  On  the  case  being  brought  into  the  Court  of  K.  B.,  it 
was  held  that  parol  evidence  was  admissible  to  ascertain  whether  the  error  was 
in  the  name  or  description;  and  the  ("ourt  awarded  a  venire  de  novo. 

3dty,   ffiih  reference  to  the  properly  conveyed. 
\.  Jh  to  what  expre89ion8  will cai'ry  the  realty, 

(a)  General  rule. 
I.  Doe,  d.  Buxnt,  v.  Rout.  T.  T.  1816.  C  P.  7  Taunt.  79.  S.  P.  Fisher 

V.  NicHOLLS.  H.  T.   1700.  K.  B.  3  Salk,  99. 

The  question  was,  whether  land  passed  under  the  following  clause:  "  I  de-  ^****?If' 
vise  my  just  debts  ofpyery  sort,  with  my  funeral  expenses,  to  be  paid  and  P*"^  eificallT  *** 
periy  discharged  by  my  executrix  hereinafter  named;  and,  subject  thereto,  I  mention 
give  and  bequeath  unto  my  sister  A.  R.,  all  my  stock  in  trade,  household  goods,  lands: 
wearing  apparel,  ready  money,  securities  tor  money,  and  every  other  thing  my 
property,  of  what  nature  or  kind  soever,  to  and  for  her  own  proper  use  and  dis- 
posal;'' and  he  appointed  her  executrix.     The  Court  of  Common  Pleas  held 
that,  an  intention  to  pass  land  could  not  be  clearly  collected  from  these  words, 
and  said:  on  the  words  of  the  devise  itself,  seeing  that  in  all  the  introductory 
words  used,  the  testatrix  enumerated  every  article  of  personal  property  which 
she  can  recollect,  without  saying  any  thing  touching  land,  and  seems  to  add 
these  words  at  last,  merely  lest  she  should  have  omitted  something,  we  cannot 
but  think,  that  if  she  had  had  it  in  her  intention  to  dispose  of  her  land,  she 
Would  have  used  more  particular  expressions ;  at  all  events,  we  cannot  collect 
from  the  will  a  clear  intent  to  dispose  of  her  land.     We,  therefore,  think  the 
title  of  the  heir  at  law,  must  prevail,  and  that  the  defendant  is  entitled  to  judg- 
ment. 

S.  Bbbb  V.  Pbnotre.  £.  T.  1809.  K.  B.  11  East,  160.  |  111  I 

A  testator,  afler  various  devises  and  (bequests,  by  the  residuary  clause,  or-|^''  °y»  «> 
dered  the  lease  of  his  houses,  with  his  furniture,  to  be  sold,  an^  all  the  rest  V^^^* 
and  residue  to  be  divided  amongst  other  friends,  and  appointed  executors.      It  ^Jl^i^  jn 
was  contended  that  the  reversion  in  fee,  of  a  moiety  of  certain  houses,  devised  general  ear 
by  the  will  for  the  life  of  the  devisee,  passed  by  the  word  ^^  rest  and  residue."  ry  the  real 
The  Court  were  of  opiuioo,  that  the  words  rest  and  residue^  in  the  place  instate, may 
which  they  stood  in  the  will,  and  so  accompanied,  meant  property  of  a  similar^  iT'^'lMr 
nature  to  the  lease  of  the  house  and  furniture  before  mentioned;  viz.  Ws  per- ^^^jJ^J 
sonal  estate;  and  certified  to  the  Master  of  the  Rolls  accordingly.  See  8  Vcs. 
604;  Gilb.  Eq.  Ca.  30;  9  Ves.  137;  2  Atk.  lOa 

(6)  Partictdar  expresaions. 
I.  Roe,  d.  Hellino,  v.  Yrud,  TtT.    1806.  C.  P.  2  N,  R.  214.  The  word 

Testator,  afler  directing  his  debts  and  funeral  expences  to  be  paid  by  his  ex-  "  proper 
ecutors,  and  making  several  bequests  of  annuities  and  money,  gave  to  his  five^J"  ^^  •« 
grandchildren,  whom  he  appointed  executors,  all  the  remainder  of  his  property^  eordingly 
whatsoever  and  wheresoever,  to  be  divided  equally,  share  and  share  alike;  it^b^nbM 
ter  their  paying  and  discharging  the  before  mentioned  annuities,  legacies  and  quent  eipla 
demands,  or  any  he  might  thereafter  make  by  codicil  to  his  will;  all  his  goods,  natory  par 
stocks,  bills,  bonds,  book  debts,  and  securities,  in  the  Witham  drainage,  intkilan. 
Lincolnshire,  and  funded  property.    The  question  was,  whether  testator^s  real 
estate  passed  under  the  residuary  clause.     The  Court  held,  that  it  did  not, 
considering  that  the  enumeration  at  the  end  of  the  clause  was  explanatory  of 
the  words  "  remainder  of  mv  property.''     See  Prcc.  in  Ch.  471 ;  1  Atk,  102; 

VOL   Vin.  T6 
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1  Eq.  Ca.  Abr.  211;  WHlesMl;  Vnugh  26'2;  1  Rol.  Abr.  834;  PL  14;  Cra, 
Car.  447.  449;  2  Vee.  51 ;  3  East,  555;  I  H.  BJ.  ii!23;  9  Ves.jun.  127;  Com* 
Dig.  tit.  Devise,  N.  2;  1  Bro.  Ch.  R.  437. 

2.  Scott  t.  Albbrry.  E,  T.   1721.  C.  P.  1  Com.  337. 
Bat  19  war      In  this  case,  the  testator  "  as  touching  the  wordly  estate  it  had  pleased  God" 
raot  8och  «j^  bestow"  Upon  him,  devised  in  these  words:  "  I  give  to  my  cousin,  J.  S.  alt 
lion  of       *^®*  ™^  parcel  of  land  lying  in  W.  A.     Then  I  give  to  my  said  cousin,  J.  S. 
words  oth   ™7  wearing  appare^  liner>^  books,  with  all  other  my  estate  whatsoever  and 
crwise  ap    wheresoever  not  hereinbefore  given  andbeqneathed;  snd  him  the  said  J.  S. 
piicable  to  I  make  the  sole  e.\ecu*or  of  this  my  will  for  performing  tfee  same."   The  que»* 
'falty.aato  ^ion  was,  whether  Ihe  reversion  in  fee  in  the  lands  in  W.  A,  before  devised  to 
! hem"*©  per  •^'  S.,  which  were  copyhold,  surrendered  to  the  use  of  testator's  wiH,  passed 
tonaUj        under  the  latter  devise,  and  it  was  held  that  it  did.     See  Tilley  and  Sinpsoo, 
•here  most  2  T.  R.  059.  n;*   1  Cox,  362. 

be  a  clear   3.  SouTH  V.  Allbn.  T.  T.   1095.  K.  B.  Comb.  375;  S.  C.  1  Salk.  228;  ^ 
.ndication  C.  5  Mod.  102.  S.  P.  Maundy  v.  Maundy.  T.  T.  1736.  K.  B.  2  Stra* 

of  auchan  jqoq  g  p  j^^^^^  ^    Allen.  5  Mod.  63.  S.  C.   1  Salk.  228;  S.  C. 

{  172°1  Comb.S.  K375.  Courtiiorpe  v.  Heyman.  T.  T,  1665.  C.  P.  Carl. 

'  *  25.  S.  P.  RoPERv.  Ratcmffe    10  Mod.  94. 

For  even         Per  Cur,     The  words  rents  and  profits,  all  my  rents,  and  such  like,  are, 
rentTand'    ^^^***  ^^®  intention  is  apparent,  sufficient  to  pass  real  property .f     See  I  Jac^ 

rl^ii:  ^*4.  HoQANT.  Jackson.  T.T.  1775.  K.  B.  Cowp.  299;  S.  C.  S  Bro.  P.  C, 
land.  '  Tomlin's  Ed.  38ff. 

^.  A^  -^  testator,  aAer  commencing  his  will  with  the  words,  ^^  as  to  my  worldlj 
,.|.^j^*^*j. substance,"  devised  certain  lands  to  his  mother,  M.  J-.  for  life,  and  after  giv- 
offecia  real  ^^^  certain  legacies  to  be  raised  out  of  those  lands,  concluded  as  follows;  ^'  I 
and  peraon  give  and  bequeath  unto  uty  mother,  M.  J.  artl  the  remainder  and  residue  ofall 
al,'*  follow  the  efTects,  both  real  and  personal,  which  I  shall  die  possessed  of."  It  was 
inganex  contended  that  the  words  ^- real  e' ects"  meant  real  chatteb,  and  that  the 
SfTndr*^  words  "  bequeath,"  '«  effects,"  and  "  possessed,"  were  applicable,  rather 
was  holden^^  personal,  than  real,  property;  but,  the  Court  held,  that  the  clai^se  amount*- 
to  include  ^^  to  a  disposition  of  the  whole  of  the  testator's  real  and  personal  estate, 
the  real  es  5.  Gratson  v.  Atkinson.  M.  T.  1752.  C.  I  Wils.833.  S.  P.  Camfield  r. 
«at«-  Gilbert.  E.  T.   1803    K   B.  3  East,  516. 

Bntthe  A  person  be^un  his  will  thus:  "  As  to  all  my  temporal  estate,  wherewith  it 

word  ef      hath  pleased  God  to  bless  me,  I  give  and  devise  the  same  as  follows."     Then 
out  ilie^*^  *  ^^®  8**®  several  legacies  to  A,,  and  directed  him  to  sell  all,  or  any  part  of  his^ 
word  real  ^^^  ^^^  personal  estate,  for  the  pay  mo  tit  of  his  debts  and  legacies,  and  caii-> 
will  not    '  eluded  his  will  with  this  residuary  dqvise:  ^'  As  to  all  the  rest  of  my  goods  and 
propria  vi  chattels,  real  and  personal,  moveable  and  immoveable,  as  houses,  gardens,  te» 

^^h^'  ^^™  *  In  this  case,  a  testator,  aAer  declaring  his  intentien  to  dispose  of  all  his  wordly  eslateV 
P^*T^"^  ,  and  making  several  devises  to  different  persons,  devised  all  the  rest  and  residue  of  his  no-^ 
laM,  tM  ney.^goodfl.  chattels,  and  estate,  whatsoever.  Lord  Hardwicke  held  that  the  fee  passed^ 
tellowed  up  he  said,  where  the  Court  hnd  restrained  the  ward  *•  estoto*'  to  personal- estate  onl)  ,  it  had 
by  general  x^^^^  when  the  intention  of  the  testator  that  it  should  be  so  used  had  appeared,  or  when  it 
words.  stood  coupled  with  a  particular  description  of  part  of  the  personal  estate,  as  a  bequest  of 

all  mortgages,  household  goods,  and  estate,  to  which  the  preceding  words  were  not  a  foil 
description  of  the  personal  estate ;  that  if  the  testator  had  said  *•*  all  the  rest  and  residue  of 
my  personal  estate  and  estates  whatsoever."  n  real  estate  would  have  passed;  that  this  be* 
quest  amounted  to  the  same,  for  the  word,  ehatteh^  is  as  full  a  description  of  the  persooal 
estate  as  the  words  poreooal  estate;  that  therefore,  when  he  had  used  words  comprehend- 
ing all  his  personal  estate,  and  then  made  use  of  the  word  **  estate,**  that  word  would 
carry  a  real  estate.  That  the  word  **  whatsoever*'  was  used  here,  which  was  the  same 
as  if  he  had  said,  of  whatever  kind  it  be;  and  if  that  had  been  the  case,  it  would  most  cer- 
tainly have  carried  the  real  estate.  His  lordship  observed,  that  the  case  of  Terrell  and 
I'aee,  1  (.'Ii,  Co?  262;  S,  C.  1  Eq.  Ca.  Abr.  209,  c.  11,  was  very  material  to  the  present 
qoestioD,  and  he  thought  conld  not  be  disiingnished:  the  only  difference  was,  in  that  case, 
there  was  the  word  "  other,'*  which  he  did  not  think  conid  dis^tinguish  it.  If  the  devise 
bad  been,  and  all  the  rest  and  reaidae  of  my  household  goods,  mortgages,  and  all  other  es« 
tate,  he  did  not  think  the  words  would  have  extended  to  tho  testator's  real  estate. 
*  So  the  words  *«  all  I  am  worth;'*  1  Bro.  R-  437. 
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nement3,  my  share  in  the  copper  works,  &c.,  I  give  to  the  said  A. ,"  without   [  173  { 
using  the  word  estate,  or  any  words  of  limitation  whatever.     Lord  Hardwicke 
doubted  at  first;  but  was  afterwards  clearly  of  opinion,  as  the  testator  had  a 
fee,  that  A.  took  a  lee. 

S.  Fletcher  V.  SniTov.  M.  T.  1788.  K.  B.  2  T.  R.  656;  S.  C.  2  Chit.  Rep. 
558.  S.  P.  Bridowatbrv.  Bolto.v.  1  Salk.  ^'30;  S.  C.  6  Mod.  106.  S. 
P.  Roe,  D.  Urry,  V.  Harvey.  5  Burr.  2638,  S.  P.  Roe,  d.  Pte,  v. 
Bird.  2  Bl  Rep.  1301    S.  P.  Anox.  Skin.  194. 

A  testator  seised  in  fee  of  four  shares  in  building,  called  the  Corn  Market,  So  the  word 
and  of  other  freehold  estates,  after  directinfir  all  his  debt«  to  be  paid,  and  ^®' u'^jj'^'t*^" 
queathing  sonie  legacies,  devised  as  follows:  "  I  give  to  my  wife  the  profits  of     ^^  ^.^^j 
my  four  shares  in  the  Com  Mnrhel  dnrinrr  fi^r  K/e,  and  my  lands  lying,"  &c.  property, 
and  ^'  after  her  decease  I  give  to  M.  W.  the  income  of  my  four  estates  in  the  though  the 
Corn  Market  for  his  natural  life,  and  all  the  restof  my  estates,  with  all  monies,  term  had 
4rc.  to  be  divided  in -equal  shares  to  A.,  n.,  C,  D.,  and  E.,  share  and  share  *'®®''.»  ***  * 
alike."     The  question  was,  whether  the  last  clause  comprehended  the  '"^ver- PJ^^^^^^^j^^ 
aion  of  the  shares  in  the  Corn  Market,  and  carried  the  absolute  inheritance  in  ^j]i^  ^^^^ 
4hero  to  the  residuary  devisees.^  in  inch  a 

Per  Cur.     The  word,  estates^  is  equivalent  to  eslalt,  to  pass  a  fee,  unless  manoer,  as 
words  be  ttdded  to  express  a  different  intention.     It  has  been  admitted  that  if  ?<>  exclude 
4he  word  estate  had  been  used,  it  would  have  passed  the  reversion;  that  the  tes-  '^* 
tator's  first  object  was  that  all  his  debts  should  be  paid,  which  intention  might 
i>e  defeated  unless  the  wiH  were  to  operate  on  the  whole  inheritance;  for  the 
debts  could  not  perhaps  be  paid  out  of  the  particular  estates  carved  out  of  it; 
and  we  are  also  of  opmion,  that  the  reversion  in  fee  of  the  shares  passed  by 
the  residuary  clause.     See  6  Madd.  270. 
-6.  Smith  t.  Copfin.  E.  T.  1795.  C.  P.  2  H.  Bl.  444;  abridged  more  fully 

a/fde^  vol  iii.  p.  684.  g^  ^^^ 

The  testator  devised,  '^  all  the  rest  and  residue  of  my  goods,  chattels,  rights,  ^ords  tea 
credits,  personal  estate,  and  testamentary  estate,  whatsoever,  and  in  whose  tamentary 
hands  soever,  not  hereinbefore  particularly  given  and  bequeathed,  I  hereby  estate  have 
give  and  bequeath  unto  my  said  wif«,  for  her  own  use,  benefit,  and  disposal."  P"**^  '"^"^ 

The  Court  held  that  the  real  estate  of  the  testator,  not  specifically  devised, "'".'"  °®* 
passed  by  the  words  testament -iry  eMale;  because,  if  the  words  had  not  this  ap- jevlaed*  ^ 
plication,  they  would  be  mere  tautology,  as  the  personal  estate  had  been  given 
before, 

7.  DoRj  D,  Pexwardex,  v.  Gilbert.  M.  T.   18«1.  C,  P.  S  fl.  &  B.  85;  S. 

C,  6  Moore,  268. 

An  action  of  ej'^ctment,  disclosed,  that  testatrix,  as  for  her  temporal  estates  ^°°^"® 
and  effects,  gave  and  disposed  of  the  same  in  the  manner  following:  viz.  she  |-^q  ^^  ^y^^ 
bequeathed  to  L.  C.  4/.  and  to  H.  H.  3/.  which  legacies  she  directed  to  be  lut  case  has 
paid  by  her  executor  within  three  months  after  her  decease;  also  she  gave,  de-  b6«n  ainoe 
vised,  and  bequeathed  to  J.  G,  all  hor  Iand:s,  tenements,  and  hefcditaraei;tj^,  owjfifmed. 
particularly  those  called  B*  and  C,  sitc^te  in  P.,  Which  were  lately)'^  larifc «as^'^'*  ] 
of  her  husband;  and  all  the  rest  and  residue  of  her  goods  and  chattels,  perso-'*' 
rial  and  testamentary  estate  and  effects  whatsoever,  she  gave  and  bequeathed 
to  the  said  J.  G.,  whom  she  appointed  sole  executor  of  her  will.   On  the  ques- 
tion what  estate  J.  G.  took;  the  Court  held,  that  J.  G.  took  a  fee  in  the  lands 
of  B.  and  C,  it  being  the  intention  of  the  testatrix,  a.s  collected  from  the  will, 
to  dispose  of  all  her  property,  and  that  the  words  '*  testamentary  estate"  in  the 
residuary  clause,  connected  with  those  of  *^  personal  estates"  in  the  introduc- 
tory clause,  were  sufficient  to  coavey  such  an  estate,  although  the  clause  de- 
vising the  lands  would  give  him  an  estate  for  life  only. 

8.  Dob,  d.  Andrbw,  v.  Lainchburt.  T.  T.  1809.  K.  R  H  East,  290.      So  adovke 

A  testator  began  his  will  thus:  *'  As  to  the  little  money  and  eflTects,  &c.,  I  of  ^«  rvt 
dispose  thereof  a.%  follows,  that  is  to  say,"  and  then  he  first  ordered  his  chan*-^"*  ©f  «!«■ 
bers  in  Gray's  Inn  to  be  sold.     He  next  proceeded  to  devise  lands,  8fc,  free-    '^J  *^jJ2 
^old  and  copvhold.     He  aflerwards  directed  money  to  be  laid  out  in  (he  ^^t'  effectt  of 
chase  of  land^  to  be  added  to  his  other  adjoining  properly.     Then  followed  the  whvt  k?nd 
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or  natttre  M>  residuary  clause,  by  which  he  disposed  of  the  rest  of  his  "  money,  stock,  pro- 
ever,  was  perty ,  and  effects,  of  w  hat  naturi3  or  kind  soever,^'  Stc.  It  was  contended  that 
DHss^fa/    ^"^'^  ^^^^  clause  did  not  inchidc  real  estates. 

08  well  ae  "^^^  P^'^  ^^^'  -^^  ^^^^  '*  o^*  **'  be  disinherited  but  by  express  words,  or  ne- 
penonal,  cessary  implications.  And  here  we  think  the  latter  prevails;  for  although  the 
estate,        word  effects,  in  its  natural  and  usual  sense,  would  not  apply  to  real  property,  it 

where,  appears  to  us  that  the  testator,  in  the  case  before  us,  meant  that  it  should;  for 
froDi  other      ^ 


the  testator  of  the  word  property,  and  shows  that  he  meant  by  it  real  estate.  We  cannot, 
had  applied  therefore,  look  for  a  different  means  made  by  other  persons  on  other  occasions 
the  words,  ^yjjpn  ^q  h&\e  an  index  of  the  testator's  own  mind  to  resort  to  in  the  very  in- 
anTeifects  ^^■'""^0"^  before  us,  where  he  has  told  us  that  by  those  words  he  meant  real  es- 
to  real  es  *tate.  See  6  T.  R.  610;3  East,616;  Cowp.  304;  1  Bro.  Ch.  Ca.437;  1  East, 
tate.  33;  7  Bro.  P.  C.  467. 

In  most  of  9.  DoE,  D.  Wall,  v.  Langlands.  T.  T.  181 1.  K  B.  14  East, 370. 

the  cases  A  testator,  after  giving  several  pecuniary  legacies,  bequeathed  as  follows: 
hitherto  *  To  R.  D.  and  E  W.  I  give  and  bequeath  the  residue  of  my  property  y  goods, 
menuoned,^^^  chattels,  to  be  divided  t  qually  between  them,  share  and  share  alike."  It 
[175  1  ^'*s<^'^"tcnded,  that  the  word  **  property"  was  restrained  by  the  subsequent 
been  a  spe  ^^^'^^  ^  clause  being  read,  viz.  **  my  goods  and  chattels." 
cific  devise  "Sffi  per  Cur,  We  do  not  feel  ourselves  warranted  in  so  reading  them.  The 
of  land:  bat  most  obvious  and  natural  sense  is,  that  they  are  to  betaken  cumu/aitvc,  that  is, 
the  absence  as  property,  and  goods,  and  chattels.  The  real  estate  consequently  passed 
of  snch  cir  ^^^^^j,  j|je  will.  See  2  P.  Wms.  523.  625;  Ambl.  J8I ;  2  Bl.  Rep.  938;  I  T. 
do«  ITo"?!!  R-  41 1 ;  2  T.  R.  656;  I  H.  Bl.  225;  4  T.  R.  89;  7  East,  259;  8  Ves.  jun. 
variabh  ne^^^;  1 1  East,  290.  292.  518;  2  N.  R.  214;  ^  Ld.  Raym.  1326;  2  Atk.  1C5; 
gative  the    2  Ves.  51 ;  3  East,  5 1 6. 

ioclosion.    of  real  eetaie  under  such  like  termi,  tbongb  collocated  with  words  descriptive  of  peraoDal 
*    ,       k      property  only.* 

wordlThave  }^'  ?"*^  ^'  -BuL^-  ^  T.  1701.  C.  P.  12  Mod.  592. 

been  even  -A-  S-  seised  in  fee  of  five  messuages,  by  will  devised,  two  to  his  wife  for 
left  (1^  life;  remainder  to  his  two  daughters  in  fee;  the  third  to  his  wife  and  her  heirs; 
Madd.  8^.)  the  fourth  to  his  wife  and  her  heirs,  she  paying  his  legacies,  in  case  his  goods 
th  ^"Vii  ^"^  chattels  did  not  answer  them  all;  and  if  she  did  not  make  provision  for  the 
force  nnd  P^^J™^*^^  of  his  legacies  in  her  life  time,  that  it  should  be  lawful  for  the  legatco 
eifect,  al  ^^^^^  ^^^  death  to  sell  the  said  messuages,  to  satisfy  the  legacies,  out  of  the  va- 
thoagh  as  lue  thereof.  Then  follows  this  clause  on  which  the  question  as  to  whether  the 
•ociated  real  estate  passed,  arose,  "  And  all  the  overplus  of  my  estate  to  be  at  my  w  ife's 
wiih  t)ie      disposal,  and  make  her  my  executrix." 

iwi^Mtloii  ^^^'"c^w>  J  ,  eaid,  if  he  had  at  first  devised  to  his  wife  all  his  estate,  this  (the 
tothecexec  ^^**)  house  would  have  passed  to  her;  but  compare  this  clause  to  the  subsc- 
utoiahiJ^.uh.i^J^'it  jjij^^^  **  ^^^  I  makejier  my  executrix'^ r  it  shows  that  his  intent  was  to 
where  till  » grant  nei*  such  estate  as  she  was  capable  of,  'Irs  executrix.  He  considered 
words  of  "overplus"  to  refer  to  the  price  of  the  house  after  payment  of  legacies, 
the  devise  fairly  bore  soeh  a  constniction.  iBat  in  this  ease  snch  association  has  been  considered  re- 
strictive, 

11.  Doe,  d.  Hurrei.l,  v.  Hurreli..  M.  T.  1822.  K.  B.  5  B.  &  A.  18.  S.  P. 
The  intro  DoE,  P.  Spring  v.  Buckner.  E.  T.  1796.  K.  B.  6  T.  R.  610. 

doction  of  Alestator,  having  both  real  and  personal  estates,  after  giving  several  pecu- 
and  eipres  ^^^^Y  J^gaci^Sj  bequeathed  all  the  rest  and  residue  of  his  efttate  and  eflecte, 
sions  inap  whatsoever  and  wheresoever,  to  trustees,  their  executors,  administrators,  and 
pUeableto  assigns,  upon  trust  that  they  should  out  of  such  resdue  of  the  monies  and  ef* 
real  estate,  fects  that  he  should  die  p<>Rsesscd  of,  carry  on,  manage,  and  cultivate  the  farm 
has  some  t|^en  in  his  possession,  for  the  remainder  of  his  term  therein,  for  the  joint  ad* 
Vented''irbe  ^^"^®S®  of  certain  of  his  sons  and  daughters  therein  named,  and  at  the  cxpira-!' 
iog  inclod  *  ^^*  in  the  case  of  Doe,  d.  Gillard,  5  B.  &  A.  785,  real  estate  was  held  to  pass  nnder 
^  the  words  **  I  do  make,  constitate,  and  appoint  R.  G.  my  whole  and  sole  executor  of  all 

my  lands  for  ever,  and  leasehold  property;**  sed  vide  Prec.  in  Ch*  471, 
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tion  of  the  said  term,  upon  further  trust)  to  sell  and  dispose  of  such  residue  of  td  w6w 
his  estate  aod  eilects,  or  such  effects  as  should  then  be  upon  his  said  farm,  ^®''*^' j'^ 
and  to  divide  the  money  arising  therefrom  among  his  said  sons  and  daughters.  ^"ip^^^Q  ° 
It  was  contended  that  the  real  estate  passed  under  this  will. 

Sed  per  Cttr.     Such  was  not  the  testator's  intention.     The  purposes  of  the 
trust  did  not  require  it.     Besides,  Jhe  testator  has  used  words  sufficient  to 
show  that  his  wUl  was  not  so;  for  he  affords  a  comment  upon  the  words  estcUe   r  17^;  i 
and  effeciij  by  using,  immediately  after  the  end  of  those  terras,  the  expression  ^ 

"  or  such  effects  as  shall  be  upon  his  said  farm."      See  1 1   East,  290;  14 
id.  370. 

12.  Doe,D.  BuRKiTT,  V.  Chapman.  E.  T.  1789.  C.  P.  I  H.  Bl.  223. 

The  testator,  after  giving  certain  real  estates  and  some  personal  legacies,  ^°'  <hc 


they  should  be  entitled  to  have  and  receive  their  share,  then  their  children  to  exprcs«ioni 
have  the  same;  and  be  directed  that  the  share  of  one  who  was  a  minor,  and  inapplica 
also  the  shares  of  the  children  of  any  who  should  die,  should  be  paid  to  their  ^^^  ^°  '^^^ 
guardians,  whose  receipt  should  be  a  sufficient  discharge."     Testator  <^i^<^  w7lTnoVin 
seised  of  some  freehold  and  oopyfaold  lands,  not  specially  deviaed ;  the  latter  ^h  cnses, 
had  been  surrendered  to  the  use  of  his  will.     It  was  contended  that  these  lands  confine  the 
were  not  meant  to  pass  by  the  residuary  clause,  the  phrases  and  the  manner  expression 
of  the  gift  being  wholly  appropriated  to  personal  property;  but  the  Court  were  ™^^«  mo  of 
of  opinion  that  they  passed,  it  being  the  intent  of  the  testator  not  to  die  intes-  *  3^^!"°°" 
tate  as  to  any  part  of  his  property,  as  plainly  appeared,  both  from  the  compre- 
hensiveness of  terms  used  by  him,  and  from  his  having  surrendered  the  co- 
pyholds. 

18.  Newland  v.  Marjoribanks.  M.  T.  1810.  C.  P.  6  Taunt.  268;  S.  C.  1 

Marsh,  44. 
This  was  a  devise  of  all  the  rest,  residue,  &c.  of  testator's  estate,  o^whatso-  ^^^j  j„  j|,g 
ever  noUwre  or  kind  ike  same  inif^ht  6e,  and  of  which  he  might  be  possessed  or  cafe  of 
interested  in,  at  the  lime  of  his  decease,  to  trustees,  to  put  and  place  out  the  NewUod  v. 
same  in  some  public  or  private  funds,  on  good  and  euffiMtU  securt/ijf,  with  pow-  Majori 
er  to  call  in,  remove,  er  new  place  out  the  same,  and  to  receive  the  annual  in-  bankB,ihere 

mm  W&JI    ft,    alVAV 

tereat  or  produce  thereof  for  ten  years  after  his  decease;  in  trust  to  place  out  ^^    of  opia 
the  same  annually  in  like  manner,  so  that  the  interest  might  become  a  principal  ion,  as  to 
sum;  and  at  the  end  often  years  to  apply  the  annual  interest  of  the  whole  of  the  effect  of 
such  principal  money  in  the  erection  of  a  free  school  to  be  under  the  manage-  ezpreaaions 
ment  of  the  trustees  and  their  heirs^  but  the  annual  interest  only  to  be  so  appli- "PP^**^***^® 
ed.     It  was  made  a  question  whether  the  real  estate  passed  by  the  estate.        Mnally.^ 

Sir  J.  Mansfield,  C.  J.,  was  of  opinion  that,  though  the  words  used  were 
fluf&cient  to  comprehend  the  realty,  yet  that  they  were  restrained  to  personal    r  ^^'j  \ 
estate  by  the  subsequent  part,  which  referred  to  personahv  only.     "  Land  fhe  Iq  g^^e 
said)  could  not  be  placed  out,  nor  securities  changed."     Heath,  J.,  on  the  con-  easies,  how 
trary,  thought  that  the  words  were  insufficient  to  control  the  preceding  devise;  ever,  lands 
as  he  was  of  opinion,  however,  that  the  trusteees  took  a  term  often  years  only,  '**^®  f*®*;" - 
which  were  expired,  it  was  unnecessary  to  decide  the  point.  Ar^!w«. 

14.  Hopewell  v.  Acklano.  H.  T.  1709.  C.  P.   Salk.239;  S.  C.  1  Com.  preag-ons  of 
164.  S.  P.  Roe,  D.  Allport.  v.  Bacon,  H  T.  1815,  K  B  4  M  &  S.  366.*  a  much 

A  person  devised  his  manor  of  B.  to  A.  and  his  heirs,  and  then  proceeded  more  infer 
thus: — ^*<  Item,  I  devise  all  ray  lands,  tenements,  and  hereditaments  to  the  said  mal  natare, 
A.     Item,  I  devise  aU  ray  goods  and  chattels,  money  and  debts,  and  whatever  "^j^* 
else  I  have  not  before  disposed  of,  to  the   said  A.,  he  paying  my  debts  and  ^^^JlJ^^®^ 
legacies  "  Lord  Chief  Justice  Trevor,  held  that,  under  the  concluding  clause,  have  not 
'^  whatever  tie  had  disposed  of,"  an  estate  in  fee  passed.  before  dis 

15.  Pitman  v,  Stevens.  E.  T.  1812.  K.  B.  15  East,  505.  po«dof." 

A  will  run  thus:  ^<  I  give  and  bequeath  all  that  I  shall  die  possessed  of,  real  So,  «  all 
and  personal,  of  what  nature  and  kind  soever,  af\er,  &c  ;  I  appoint  P.  my  tbat  I  die 

•  In  this  ease  tho  words  *«  my  proportionaUe  ihare*'  was  held  fnflioient  to  pats  the  es-  P*^**'**' 
ate  of  one  brother  to  another. 
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of,  real  and  residtun*y  legaiee  and  executor."     He  then  went  on  to  give  cectain  annuities 

personal.  ^^^  legacies.  The  Court  held,  that  the  ohvious  meaning  of  the  whole  will 
was,  that  P.  should  take  all  the  real  as  well  as  pergonal  property  of  the  testa- 
tor, subject  to  the  payment  of  thcf  annuities  and  legacies. 

See  I  Burr.  268:  5  T.  R.  716;  8  id.  603;   10  East,  246;  Ca.  Temp.  Talb. 
167;  Cowp.  657,  662;  1  Willes,  333;  12  Mod.  693;  Noy.  48;  Prec.  in  Ch. 
471;  Eq.  Ca.  Abr.  137;  Doug.  759;  7  Bro,  P.  C.  467. 
16.  Bowman  v:  Milbanke.  E.  T.  1664.  K.  B.  1  Lev.  130;  S.  C.  1  Sid.  191; 

S.  C.  T.  Raym.  97. 

{8ed  vide       The  words  inoperative  of  the  devise  were:  ^'  I  give  all  to  my  mother."  The 

thiacaae.)    Court  held  that  lands  could  not  pass. 

17.  Hope,  d.  Brown,  v.  Taylor.  E.  T,  1767.  K.  B.    1  Burr.  268. 
AwUga        j^  Johnson,  being  seised  in  fee  of  a  copyhold  estate,  devised  to  J.  W,  his 
MiDo'in^  *"houBe  situated  at  K.,  and  .30/,;  and  to  W.  T.  his  sister's  son,  a  house,  with 
•tancea  ear  ^^^  ground  and  outhouses  thereto  belonging;  and  declared  his  will  and  mean- 
ried  land,    ing  to  be,  that  if  either  of  the  persons  before-named  died  without  issue  lawfully 

begotten,  then  the  said  legacy  should  be  divided  equally  between  them  that 
were  left  alive. — Adjudged  that  W.  T.  took  an  estate  tail. 

18.  Doe,  d.  Tofield,  v.  Tofield.  E.  T.  1809.  KB.  II  East,  246. 

So  the  Per  Cur.     It  being  clear,  beyond  all  possibility  of  doubt,  upon  the  face  of 

wonla  "per  t),e  will,  that  the  testator  meant  by  the  words,  a//  his  personal  esfuicy  (not  what 
^°  ,,"*      is  ordinarily  understood  by  them,  but)  such  real  property  over  which  he  had 
an  absolute  power  of  disposition  and  control,  we  |iave  no  hesitation  in  saying 
I  178  1    ^^A^  ^hc  f^^b^ld  passed  by  this  description. 
According  ^^-  Hardacre  v.  Nash.  T.  T.  1794.  K.  B.  6  T.  R.  716. 

It,  where  The  testator  gave  to  his  son  R.,  and  to  his  daughter  E.,  150/.  ea«h,  when 
the  testator  of  age,  and  then  gave  to  his  wife  all  the  remaining  parts  of  his  estate,  effects, 
^*lli?^-^*  &c.,  with  all  cash,  ^c.  during  her  life;  and  at  his  decease  he  gave  a  freehold 
viaed  bia  re  ^^^  ^  copyhold  estate  to  bis  son  R.,  and  a  copyhold  estate  to  his  daughter  A. ; 
added  **bBt  ^^^  '"^  ^^®  either,  or  both  his  children,  should  die  before  the  decease  of  his 
in  case  ei  ^'i^^t  then  those  legacies  which  were  then  left  for  them  should  return  to  his 
theror  both  wife  for  her  sole  use  and  benefit.  The  widow  survived  the  son.  The  ques- 
of  my  chil  tion  was  whether  those  words  of  remainder  operated  on  the  real  estates  before 
dren  should  given  to  the  son  and  daughter,  or  only  referred  to  the  pecuniary  legacies.'  It 
the  decease  ^^^  contended  that  the  word  "  legacies,"  according  to  its  general  import,  rc- 
of  mr  wife  ^^iT^d  to  the  two  bequests  of  160/.  each,  and  not  to  the  estates. 
E.,  then  Sed  per  Cur.     We  have  considered  the  whole  of  the  will,  and  are  of  opini- 

those  lega  on  that  those  words  act  upon  the  real  estates  before  given  to  the  son  and  daugh- 
^'^i^**^**  ter.  Considerable  stress  has  been  laid  on  the  word  legacies,  and  it  was  argu- 
th^in  h  It  ^^  ^^^^  ^^  ^^^  ^"  appropriate  term,  applicable  to  personal  estate  only.  But  the 
vest  in  her  ^^^^  technical  and  correct  expressions  are  not  to  be  expected  from  unlettered 
for  her  ben  persons,  as  are  usually  found  in  wills  drawn  by  professional  men.  Even  if 
efit  aod  dis  there  were  no  decision  to  warrant  the  Court  in  saying,  that  the  word  ^^  lega- 
po*»al;"  cy"  might  be  applied  to  real  estate  if  the  context  required  it;  we  should  have 
held  iliat  ^^^^  p^  difficulty  in  makinfi:  such  a  determination  for  the  firet  time.  But  that 
applied  to  construction  has  been  already  put  on  the  word  "  legacy"  in  the  case  of  Hope 
the  rest  es  ^  Taylor;  1  Burr.  ^69;  where  the  Court  fully  subscribed  to  that  doctrine. 

tates,  since  the  word  *' legacy"  might  refer   to  real  property,  if  the  tf'Stator's  inteation  appeared  se 
from  the  context. 

20-  Dor,  d.  Chii.cot,  v.  White.  M.  T.  1800,  K.  B  1  East,  38. 
So,  real  es  A.  B.  by  his  will,  after  making  several  pecuniary  bequests,  devised  to  C. 
hl^  hold  ^'  ^^*  tncome  of  a  certain  cottage,  she  living  in  it  if  she  thought  proper,  and 
en^o  pass  ^^  ^'  ^'  ^^^  half  of  a  certain  estate,  and  all  the  rest  and  residue  of  his  goods, 
by  the  word  ^c.,  and  also  his  lands,  &c.  he  gave  to  his  wife  for  life,  with  power  to  ffive 
**  effecu*'  what  site  thought  proper  of  his  said  effects  to  her  sisters,  the  said  A.  B.  and  C. 
in  a  devise,  D.,  for  their  lives:  and  after  the  death  of  his  wife  and  her  two  sisters,  he  gave 
where  the  ^w  ^jg  lands,  Sfc.  to  his  heir  at  law.  The  question  now  was,  whether  the  wid- 
waa  aoD^  ow  had  power  to  devise  to  his  sisters,  the  real,  as  well  as  personal^  estate,  bo- 
reat  ^^^^  bequeathed  to  her  by  her  husband.     Per  Cur,     The  testator's  intention 
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is  cl^ar  and  obvious;  viz.  to  give  the  Widow  a  power  over  the  property,  both 
real  and  personal,  which,  in  the  previous  part  of  the  will  had  been  bequeathed 
to  her;  and  this  is  confirmed,  by  the  terms  of  the  devise,  to  the  '^  heir  at  law," 
who  is  not  to  take  any  thing  till  after  the  death  of  all  the  sisters.  See  1  Sauod. 
186;  Doug.  40;  '2  P.  Wnw.  182;  1  Burr,  268. 

21.  Den,  d.  Frawklin,  v.  Trout.  E.  T.  1812.  K,  B.  16  East,  594. 
A.  B.  devised  to  E.  F,  ^'  all  his  estates  and  effects  whatsoever  and  where-  And  the 
soever  which  he  was  possessed  of  or  entitled  to  at  the  time  of  bis  decease,"  in  '^»'d«**«airf 
trust  to  pay  iuneral  expences  and  debts.     The  testator  then  Subjected  '^  l^ifl^r^^/79  i 
said  effects  bequeathed  to  E.  F."  to  the  following  legacies,  and  went  on  to  e-  qiegthed  to 
numerate  certain  legacies  and  gave  to  5.  a  house  in  fT.     He  directed  that  all  £.  p.^^ 
the  above  legacies  should  be  paid  out  of  his  effects,  by  the  said  E.  F.,  within  were  hold 
twelve  months  after  his  decease,  and  then  gave  and  bequeathed  all  the  residue  en  to  refer 
and  remainder  of  Aw  said  effects  to  the  said  E.  F.,  her  heirs  and  assigns  for  ev- J?  l«nd»  be 
er.    The  question  was,  whether  the  remainder  in  fee,  in  the  house  passed  to  ^  ® 
S.  (which  was  the  testator's  only  real  property)  by  this  devise. 

Per  Cur.  The  intention  of  the  testatrix  to  pass  the  remainder  in  fee  in  the 
house  to  E.  F.,  is  perfectly  clear.  The  last  devise  makes  it  so.  See  1 1  East, 
290*  4  T.  R.  292. 

2iJ.  Roe,  d.  Walkb.  v.  Walker  E.  T.  180d.  C.  P.  3  B.  &  P.  375. 
A.  B.  devised  to  his  wife  his  house  and  goods,  with  all  his  lands,  goods,  and    ^^i!!?   -^ 
chattels  whatsoever  and  wheresoever,  for  her  life;  and  after  her  death  to  two  hoqte 
younger  sons,  till  they  should  attain  the  age  of  15,  for  their  education.     He  goods,  and 
then  devised  his  aforesaid  house,  goods,  and  chattels  equally,  to  be  divided  be-  chatteli," 
tween  all  his  sons  and  daughters,  share  and  share  alike.     It  was  contended,  did  not  in 
that,  under  the  last  clause  of  the  will,  the  la»ds  passed.     But  although  the* ****  ^^••. 
Court  observed,  that  strong  conjectures  might  arise^  as  to  what  the  devisor  in-^^^gj^,^* 
tended  to  do,  from  the  previous  devise  to  his  wife  and  his  younger  children, 
yet  it  was  not  of  necessity  to  intend  that  he  meant  to  have  added  the  word 
'^  land"  in  the  last  clause  of  his  will.     On  the  principle,  therefore,  that  no  mis- 
take in  a  will  could  over  be  rectified  by  the  Court,  unless  it  could  be  first  de- 
monstrated, that  such  mistake  did  exist,   they  decided,  that  the  realty  was  not 
affected  by  the  will. 

4/A,   ffilh  reference  la  the  quantity  of  property  acquired, 

1 .  In  general, 
(a)  liilroductoi^  expressions. 
Doe,  d.  Spearing,  v  Bockner.  E.  T.  1796.  K.  B.  6  T.  R.  610. 
A  testator  entitled  to  a  hquse,  his  only  real  estate,  and  to  a  large  personal  General  ia 
estate,  began  his  will  with  saying:  '^  Ah  to  my  real  and  personal  estate,  I  dis- trodnctory 
pose  thereof  in  manner  following. "     He  then  gave  several  legacies  and  an  an-  words  in  a 
nuity,  which  Imter  he  charged  on  the  house;  and,  after  bequeathing  a  sum  of^'^'*  ^^^ 
4,000/.  upon  certain  trusts,  all  the  rest  and  residue  of  his  estate  and  efTects  ofJJ^^"*|"*^ 
any  and  what  nature  or  kind  soever,  or  wheresoever,  he  gave  and  bequeathed  tended  to 
to  A,  and  3-,  their  executors  or  administrators,  in  trust,  to  add  the  interest  to  be  devined, 
the  principal,  so  as  to  accumulate  the  same;  it  being  his  will,  that  the  said  re*    [  180  J 
sidue  should  not  be  paid,  or  payable,  but  at  the  time  and  in  the  manner  the  are  not 
principal  sum  of  4,000/.  was  the  rein-before  directed  to  be  paid.     The  question  "l^"*  "® 
was,  whether  the  house  passed  by  the  will.  pa^MM? 

Per  Car.  The  testator's  freehold  pro})crty  did  not  pass  under  any  clause  of 
tlie  will;  but  goes  to  the  heir  at  law.  The  testator  set  out  in  the  beginning  of 
his  will,  as  if  he  had  intended  to  dispose  of  all  his  property.  But  although 
those  general  words  would  have  shown  hi!4  intention,  if  there  had  been  subse- 
quent words  in  the  will  to  carry  that  intent  into  execution,  as  was  held  by  Lord 
Talbot,  in  Ibbotson  v.  Beckwith,  Ca.  Temp.  Talb.  157;  it  has  been  held  in  a 

*  On  this  cnse,  Mr.  Jarman  (2  Powell,  184.)  ohservea,  thot,  a^  the  the  testator  had,  in 
the  SQcond  device,  used  precmely  the  mime  phraseology  as  in  the  first,  with  the  omiaeion  of 
a  fiiagle  word,  and  that  word  the  only  one  which  comprehended  the  land,  it  was  too  much 
to  infer  that  the  wordd  hou:te,  goods,  and  chattel^*,  with  so  material  an  omis^on,  were  in- 
tended to  describe  the  samo  rnhject,  as  the  preceding  expressions,  however  reasonable 
might  be  the  conjecture  that  the  omissioo  was  undesigned. 
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variety  of  cases  (tn<2e'Cawp.  660,661;  Dough  759;  and  Goodright,  d.  Baker, 

v.  Stocker,  5  T.  R.  13.,  t  that  alone  they  are  not  sufficient  to  dispose  of  a  fee; 

and  by  adverting  to  the  residuary  clause,  there  are  no  words  to  pass  the  estate 

in  question. 

(6)   IVhen  restrmned  by  subsequetU  vf<»Hi$J^ 
Where        4.  H.4STEAD  v.  Searle.  T.  T.  1774.  1  Ld.  Raym.  75>8.  S.  P.  St.  John  v« 
there  w  a  Wi.vTON,  K.  B.  Cowp.  M,  reversing  the  judgment  of  the  Common  Pleas, 

BM^cde  ""'^®'    Rep.  930. 

scription  of  -^  person  made  his  will  in  these  words — "  I  do  devise  to  J.  8.  all  those  my 
the  proper  lands  in  B. ,  in  the  countv  of  S.,  in  the  possession  of  J.  A.;"  whereas,  in  fact, 
ty  devised,  the  testator  had  not  any  lands  in  S. ;  but  he  had  lands  at  B.,  in  H.,  in  the  poe- 
a  mistake  in  gession  of  J.  A.  In  an  ejectment  brought  for  these  lands,  in  H.,  by  the  hciir 
any  addi     ^f  (he  testator,  against  the  devisee,  it  was  ruled  by  Lord  Holt,  that  tbey  passed 

wTi^  will  ^y  ^^^  devise. 

have  no  ef  7.  Paul  v  Paul.  M,  T.  1760.  K.  B.  2  Burr.  1089;  S.  C.  1  Bl.  Rep.  255. 
feet,  S.  P.  Doe,  d.  Parkln  v.  Parkin  H.  T.  1814.  C.  P.  5  Taunt,  3S1.  S.  P. 

Marshall  v.  Hopkins.  E.  T.  181S.  K.  B.  15  East,  3M.  S.  P.  Dob,  d. 
Bat  where  Beach,  v.  the  Earl  of  Jersey.  E.  T.  1818.  K.  B.  1  B  &  A.  550. 

the  first  de  \  3  devised  to  his  wife  his  farm,  at  B.,  in  the  tenure  and  occupation  of  J. 
mereVv  cen  ^" '  ^®  devised  to  her  several  other  estates  in  the  same  manner;  and  conclo^ 
sral,  thMe  ^^^  ^y  a  general  devise  to  her  of  all  his  freehold  and  copyhdd  lands  above 
additional  devised.  The  farm  at  B.  was  copyhold,  and  was  demised  to  J.  S.,  with  an  ex- 
w«rd8  will  ception  of  the  woods  and  underwoods.  The  heir  at  law  brought  an  ejectment 
be  consider  for  the  woods;  and  the  question  was,  whether  they  passed  by  the  will,  not  be- 
ox  laiiato  ^"?  ^^  ^^  tenure  and  occupation  of  J.  S.  Lord  Mansfield  held  that  the  words 
ryl  Qm  ''  ^^  ^^®  tenure  and  occupation  of  J.  S."were  not  words  of  reiitriction,  but  of 
strictive»  ac  additional  description.  Had  the  testator  meant  them  as  restrictive,  he  would  have 
cording  to   said,  '*  all  that  part  of  my  farm,  or  so  much  of  my  farm,  as  is  in  the  tenure," 

the  intent    &c.     The  faf m  was  an  entire  thing.  —Judgment  was  given  ibr  the  devisee« 
of^the  testa  ^    ^  ,^  ^  ^^^^^1  ^^^^ 

^^\oi  -I  («)  Wfien  confin^A  iojrethold  lands. 

Whore  a       '•  Pistol, D.  Randal,  v.  Riccardson.  T.  T.  1788.  C.  P.  1  H.  Bl.  26,  n. 
person  hath      ^^^  testator  devised  '^  all  and  every  of  his  several  lands,  messuages,  tene- 
lands  in  fee  ments,  and  hereditaments,  whatsoever  and  wheresoever,  whereof  he  was  seised 
and  lands    and  interested  in,  or  entitled  to,''  to  his  son  for  life;  remainder  to  the  heirs  of 
^^'i^A^^*    his  body.     He  then  devised  his  personal  estale  to  his  wife  and  daughter,  and 
etii  alt^hls   ™*^®  ^^^  "^'^^  ®^^®  execotri.T.     The  question  was,  whether  the  son  took  the 
lands  and    l^&sehold  lands  by  the  above  words  of  the  will,  or  whether  they  were  part  of 
heredita      the  personal  estate.     The  Court  were  of  opinion,  that  the  leasehold- lands  did 
mentd,  the  not  pass  to  the  son,  but  were  part  of  thepersonal  estate, 
fee  simple  2.  Thompson  v.  Lawlet.  M.  T.  1800.  C.  P.  2  R  ^  P.  305. 

I^^.P""*       A.  B.  devised  his  ^' manors,  messuages,  lands,  tenements,  and  heredita- 
if  h'e  bath    '"^'^^^j''  ^^  trustees  and  their  heirs  to  certain  uses,  in  strict  settlement,  with  the 
00  fee  sim    ultimate  reversion  to  his  right  heirs.     Upon  a  question  put  by  the  Court  of 
pie.  the       Chancery,  whether  leasehold  passed  gnder  such  general  devise,  Lord  Eldon 
lease  for      stated  the  reasons  for  the  certificate;  and,  afier  observing  that  Lord  Kenyon 
jMrs  pass   had  said,  6  T.  R.345.  that  it  was  the  duty  of  courts  of  justice  to  give  effect  to 
the  devisor's  intention,  as  far  as  they  conld  consistently  with  the  rules  of  law, 
And  this      not  conjecturing,  but  expounding,  his  will  from  the  words  used,  said;  that, 
rule  has      whether  the  rule  in  Rose  v.  Bartlett,  Cro.  Car.  292.  were  wisely  adopted  or 
cln^rmed    "^*'  '*  ^*®  unnecessary  to  determine;  for  it  must,  until  expressly  over-ruled, 
which,  he  observed,  he  did  not  see  the  expediency  of,  govern  this  case.     He 
said  that  it  was  also  to  be  recollected,  that  no  one  of  those  particular  circum- 
stances, which  had  been  relied  on,  in  other  cases,  existed  in  this.     It  does  not, 

*  Vide  ante,  vol.  vii.  p.  689. 
i  As  to  this,  seo  also  thefamoar  case  of  Rose  t.  Bartlett,  Cro,  Car.  298;  aod  also  8  P. 
Wins.  26;  2  Eq,  Ca.  Abr.  326,  pi.  24;  Fi'zff.  116;  2  Atk.  466;  I  Ves.  sen.  270;  2  Vos. 
&  Bea.  837.  '  The  latter  part  of  this  mle  is  foanded  on  another  general  maxim  to  the  eon- 
stroction  of  all  willf » that  some  effect  mn:ft,  if  possible,  be  given  to  what  moy  be  supposed 
to  be  the  testator's  inteniioo. 
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oontmued  he,  appear,  timt  thcro  was  any  cquilablo  right  of  renewnl,  nor  even 
ilic  premises  in  question  blended  in  enjoyment,  or  otherwise,  with  any  freehold 
laud;  there  was  no  diiBcuIty  in  dieitin^nishing  them  from  each  other;  they  had 
iiover  been  devised  together,  at  one  rent  res*^rved  to  heirs;  (hey  were  short 
tt^rms.  AI]  the  other  judges  said,  the  rule  in  Rose  v.  Bartlett  ought  not  to  bt 
shaken;  and  the  Court  certified  that  the  leashoid  houses  did  not  puss  by  the 
general  devise.  Sec  1  P.  Wms.  286;  1  Bro.  Ch.  Ca.  78;  5  Bro.  P.  C.  435; 
G  Ves.  633. 

3.  Dos,  D.  BcLASTSE,  V.  TiiE  Earl  OF  LocAN.  E,  T.  1808.  K.  B.  9  East,  448. 
S.  P.  L'anb  V,  Stanhope.  E.  T.  1808.  K.  B.  6  T.  R.  345. 

A.  B.  being  seised  in  fee  of  a  freehold  manor  of  Sutton,  and  divers  freehold  ^^^  **"  '*** 
lands,  ^c.  within  the  manor,  and  al«o  of  freeholds  at  N.  not  within  the  said  ma-  'Wft^'l"* 
nnr\  and  being  entitled  in  fee  simple  to  all  the  copyhold  or  customary  premi-     -J       ' 
Hes  within  the  said  manor,  all  which  lands  lay  in  the  county  of  Chester;  and  J|J^| ^^'^^^^^ 
being  also  similarly  seised  of  freeholds  in  the  counties  of  York,  Durham,  and  tator  intend 
Middlesex;  and  having  three  daughters,  A.,  B.,  and  C,  devised  certain  free- ed  the  lease 
holds  to  trusteed  for  a  term,  to  raise  for  A.  a  certain  annuity  for  his  life,  Sfc.  Isolds  to 
He  then  devised  other  freehold  lands,  in  the  same  counties,  as  follows:  all  and  ?"'u''ji}*' 
singular  the  manors,  or  reputed  manors  of,  &c.  and  all  his  messuages,  JarmSf  a^^r  a  ceit 
lands,  tenements,  and  hereditaments,  whatsoever,  within  the  precincts  and  (er-  eral  dev»e, 
ritories  of  the  said,  &c.  with  their  respective  rights,  members,  and  appurtenan- it  will  beeo 
x'.es,  unto  Z. ,  and  Q.  (the  husband  of  B.)  in  trust,  to  raise  5002.  yearly,  for  B.,  eonstrned^ 
^c.     And  also  devbcd  as  follows:  all  and  singular  the  manor,  or  reputed  ma- 
nor, or  reputed  manor,  of  Sutton,  and  all  messuages,  /arms,  lands,  tenements, 
and  ho/'editaments,  whatsoever,  within  the  precincts  and  icrritm^ies  of  Sutton,  in 
(he  cotinty  of  Chester,  with  their  rights,  members,  and  appurtenants,  to  Z.  and 
Q.  for  a  term,  in  trust  to  raise  5007.  yearly  to  C.  for  her  separate  use;  and, 
after  certain  remainders,  to  go  to  the  testator's  own  right  heirs.     The  testator 
then  empowered  the  several  tenants  for  life,  to  charge  the  respective  estates 
with  500/.  for  the  use  of  any  persons  with  whom  they  might  intermarry.     He 
also  enabledthem  to  charge  the  estate,  with  portions  for  the  children.     C.  was 
enabled  to  raise  10,030{.     A  power  of  leasing  for  21  years  was  also  given  to  all 
the  tenants  for  life.     And  the  testator  devised  all  the  rest,  residue,  and  remain- 
der, of  his  real  and  personal  estates  whatsoever  and  wheresover,  except  mort- 
gages and  trust  property,  to  A.,  her  heirs,  &c.     It  appeared  that  the  manor  of 
Sutton  and  the  freeholds  within  it,  devised  to  C.  were  worth  8002  yearly;  that 
the  copyholds  at  Sutton  were  of  the   same  value.     The  question  now  was, 
ivjicthcr  C.  was  entitled  to  the  possession  of  certain  copyholds,  part  of  which 
were  severally  situated  within  the  town  and  freehold  manor  of  Sutton,  and  part 
in  the  township  of  K.,  without  the  manor  of  Sutton;  and  all  of  which  copylolds 
were  held  of  the  manor  of  M.;  and  also  of  certain  freeholds  in  the  parish  of 
N.,  in  the  same  cou&C/*     and  not  within  either  of  the  manors  of  which  those 
lands  were  held.     The  auestion  principally  arose  on  the  devise  to  trustees  for 
the  benefit  of  C.  and  her  issue,  of '^  all  and  singular  the  manor,  or  reputed  ma- 
nor, of  Sutton,  and  a  .  my  messuages,  farms,  lands,  tenements,  and  heredita- 
ments whatsoever,  wUhin  the  precincts  or  territories  of  Sutton,  in  the  County  of 
Chester,  with  their  rights,  members,  and  appurtenances."     It  was  admitted, 
that  the  manor  of  Sutton,  and  the  freehold  estate  within  that  manor,  passed  to 
C.     But  it  was  contended,  that  the  copyhold  estate  within  the  ambit  of  Sutton, 
but  parcel  of  the  manor  of  M.,  did  not  pass;   1st,  because  it  was  not  "  within 
the  precincts  or  territories  of  Sutton,"  by  which  must  be  understood  the  manor 
of  Sutton,  and  therefore  not  within  the  descri|>tion  of  the  thing  devised;  and 
that,  besides,  another  reason  existed,  why  this  copyhold  did  not  pass  by  the 
general  description  of  lands^  &c.,  viz.  because  there  was  a  freehold  estate  to 
answer  the  description;  and,  lastly,  it  was  urged,  that  the   remainder  of  the 
property   claimed,   clearly  passed  under  the  residuary   clause,  being  without 
the  ambit  of  Sutton.     Per    Cur.     In   construing  the  devise  in  question,  we 
shall  proceed  on  the  words  used  in  the  will,  guided  by  the  testator's  intention. 
First,  he  gives  C.  his  manor,  or  reputed  manor,  of  Sutton;  then  he  givoaher 
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I  18r3  ]  "  all  his  messuages,  fctrms,  lands,  tenements,  and  hereditaments,  whatsoever, 
not  within  the  manor^  but  within  the  precincts  or  territories  of  SuUon^  The 
principal  question  is,  whether  the  copyhold  within  the  township,  but  not  parcel 
of  the  manor  of  Sutton,  passed  by  this  devise  to  C;  for,  if  not,  the  testator 
having  given  to  A  all  the  rest  and  residue  of  his  real  estates,  it  is  clear  that 
this  residuary  clause  would  carry  every  thing,  copyhold  as  well  as  freehold, 
which  he  had  not  before  devised.  .Now,  the  words  used  are  general;  the 
word  farmsy  at  least,  would  include  copyhold  as  well  as  freehold;  and  we 
sfiould  incline  to  be  of  opinion  that  even  land$^  tenemeniSy  and  heredUawuniSj 
might  include  both,  if  such  a  construction  were  necessary  to  give  effect  to  the 
,  apparent  intention  of  the  testator.  Then  we  see  no  ground  tor  restraiog  the 
sense  of  the  general  words  *^  within  the  precincts  and  territories  of  Sutton"  to 
the  manor  of  Sutton.  The  contrary  intention  is,  we  think,  to  be  collected, 
from  the  testator's  first  mentioninj;,  the  manor  of  Sutton^  and  extending  bis  de- 
scription of  the  property  devised  /<?  aU  his  messvas^eSy  fannsy  land^y  6fc.  vMhin 
the  p^'eci»cl8  and  territones  of.Sidion.  ^\e  must,  therefore,  take  it,  that,,  by  the 
change  of  expression,  he  meant  something  more  than  the  manor,  which  must 
be  the  township  of  Sutton.  Then  again,  when  it  is  considered  that  he  had 
only  freehold  in  Sutton  to  the  amount  of  800i.  per  annum,  we  cannot  think  that 
be  meant  to  devise  that  alone,  limited  too  as  it  is  in  strict  settlement,  when 
such  large  charges  are  laid  on  it; — 500/.  a  year  to  C.  and  10,000/.  for  young- 
er children,  with  power  to  her  to  charge  the  estates  with  500i.  per  annum  for 
her  husband.  The  other  property,  however,  lying  out  of  Sutton,  which  it  was 
contended, .  passed  by  the  residuary  clause,  must  be  allowed  to  do  so.  We 
are,  consequently,  of  opinion  that,  from  the  words  of  the  devise,  and  from  the 
apparent  intention  of  the  testator  on  the  whole  of  the  will,  the  copyhold  in  Sut- 
ton passed  to  C.'s  trustees;  and  that  the  other  estates,  out  of  Sutton,  passed 
by  the  residuary  clause.  See  8  East,  91;  Cro.  Car.  29f3;  3  Bro.  Ch.  Ca. 
188;  2  B.  &  P.  303;  5  Vos,  jun.  476;  7  East,  'iiO'.  Doug.  716.  n.;  3  Atk. 
73;  6  Vin.  Abr.  237;  Copyhold,  VV.  o.  pi.  123;  3  P,  Wras.  322;  2. Atk.  85; 
1  Ves.  226;  2  id.  164. 

4.  Sheffield  v.  Mui.grave.  E.  T.  1794.  K.  B.  6  T.  R.  571. 
The  above  Testator  devised  all  his  manors,  messuages,  lands,  tenements,  tithes,  and 
J"  ?"PP  ***  hereditaments,  and  all  his  real  e?tnte  whatsoever,  "except  what  is  berein- 
holdi  for  ^^^^  mentioned  and  devised,^'  to  the  use  of  his  children  successively  in 
years  only,  strict  setilemcnt;  and  gave  two  of  ihem  annuities,  which  he  charged  upgn  a 
and  not  to  rectory  held  by  him  under  a  \ense  for  lives,  which  he  directed  to  be  renewed, 
leaaeholdd  if  those  two  children,  or  either,  should  be  living  at  his  death;  and  that  their 
wh"  h*^*ll  ^*^®^>  ^^  ^^^*  of  the  survivor,  should  bo  inserted  in  the  new  lease,  and  the  tine 
pasd  ander  P**^  ®"*  of  his  personal  estate.  He  then  gave  part  of  his  personal  property 
a  general  specifically,  and  directed  the  residue  to  be  hiid  rMt  in  land,  to  be  settled  to  tiie 
devise  with  same  uses  as  his  real;  but  afterwards,  by  a  testamentary  paper,  unattested,  he 
.freeIio)dd  disposed  of  his  pergonal  otherwise;  the  heir  contracted  to  sell  the  lease  of  the 
ance  when  ^^^^^^Y'^  *^"^>  "P""  "  ^^^^  directed  to  the  Court  of  King's  Bench  on  a  bili  for 
ihe  llmiti  specific  performance,  the  Court  certified,  that  the  rectory  was  not  comprised 
I  184  ^  ^^  ^^^  estate  devised  in  strict  settlement;  but  that  it  devolved  upon  the  heir  as 
tioni  are  special  occupant,  and  that,  as  such,  he  took  the  absolute  interest  at  law.  And 
not  of  inch  Lord  Kenyon,  C.  J.,  in  delivering  his  opinion,  admitted  that  the  words  of  the 
a  nature  as  devise  were  sufficiently  comprehensive;  but  he  adverted  to  the  dh-ection  to  re- 
com"*  *  "^^  '"  *^^  younger  children's  names,  which  appeared  to  be  intended,  though 
preaomp  ^^"®  i"  ^^  awkward  manner,  by  way  of  provision  for  them.  The  heir,  there- 
lioo.  ^'^^p^  *^ok  ^3  special  occupant;  whether  clothed  with  any  part  for  the  younger 

children  was  a  question,  his  lordship  added,  for  the  consideration  of  the  Court 
of  Chancery. 

waa^howl''  .'^-   *^^^'  ^'   ^'^^?  ""•  ^'^"^    ^'  '^    ^'^'^^-  ^^'  ^  ^'-  ^®P-  ^^^^• 

nouo^pre**      ^"  *^'®  ^^^®  ^^^  question  was,  whether  a  mortgage  term  passed,  with  nopv- 

vent  terms  holds,  under  a  devise,  "  of  all  that  his  (testator's)  estate  in  B  ,"  to  M.  B.  and 
of  years  her  heirs;  and  it  was  held  tliat  it  did  pass,  principally  on  the  ground,  that  the 
passing       leasehold  and  copyhold  lands  had  been  held  together  for  a  great  number  of 
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years,  and  that  the  testator  had  contracted  for  the  purchase  of  the  equity  of  with  cojpjr 
redemption  of  both.  holdi  or  m 

(6)   Operation  of.  as  (o  reversions.  ^u^Tih 

1,   Cooke  V.  Gerrard.  E.  T.  1667.  *K   B.   1  Lev.  212;  S.  C.  I  Saund.  ISO.twoTad 
S.  P.  Willows  v.  Lvdcot.  M.  T.  1688.  Ex.  2  Vent.  285;  S.  C.  3  Mod,  been  held 
229.  S.  P.  Dalby  V.  Champernon.  H.  T.  1691.  Skin.  631.  S.  P.  Wil- together  for 
LiAMS  V.   Thomas.  H.  T.  18 JO    K.  B.  12  East;  141.  S    P.  Morgan  v.^gi^catnum 
Jones.  Loflt.  160.  S.  P.  Lydcot  v.  Willows.  M.  T.  1688.  K.  B.  3  Mod.  ^""^  °^ 
229;  S.  C.  Carth.  50;  S.  C.  2  Vent.  285.  S.  P.   Hyley  v.  Hyley.  T.  ^•""'' 
T.  1687.  K.  B.  3  Mod.  .'?8;  S.  C.  Comb.  93.  S.  P.  Roe,  d.  Callow, ;\y*°^^^' 
V.  Bolto\.   2   Bl.  104;  S.  C.  2  Doug.  761.  S.  P.  Doe,  d.   Morris,  v.  ghowi  an  in 
Underdown.  Willea,  293.  tentioa  to 

A  person  settled  part  of  his  lands  on  his  daughter  for  life,  and  devised  an- dispose  of 
other  part  to  his  wife  for  a  year  after  his  death,  and  then  devised  ail  his  lands,  "^^  ''J*  P[^?P 
not  sealed  or  devised,  to  T.  H.  and  his  heirs.     Adjudged,  that  the  reversion  ^^j^  ^^^^ 
of  the  lands  settled  on  his  daughter  passed  by  this  devise.  -  uses*  words 

2.  Doe,  d.  Earl  of  Cho;;mo-ndlev,  v.  Weatiierby,  T.  T.    1809.   K.  B.  11  sufficient 
^  East,  322.  for  that  pur 

A  reversioner  in  fee  having  before  devised  certain  other  real  estates  in  strict  ?<>••»  *°y 
settlement,  and  given  annuities  for  life  to  A.,  B.,  and  C,  which  annuities  l^^^^v^^u  i?  • 
charged  upon  ^*  all  and  singular  his  manors,  lands,  tenements,  and  heredita-^  entitled  in 
inenta.  &c.  not  before  disposed  of,^'  devised  ^^  all  and  singular  his  said  manors,  reversion 
lands,  ^c.''  and  other  his  real  estate  so  chars^edxoilh  and  subject  io  (he  said  three  will  pass; 
several   annuities  as  aforesaid.     It  appeared  that  C.   was  tenant  for  life  in  the  Unless  they 
lauds  of  which  the  devisor  had  the  reversion,  and  as  to  whom,  therefore,  the  are  express 
charge  in  respect  of  those  lands  was  void.     The  question  was,  whether  such  'J*  °'  ^y 
reversion  passed,     it  was  urged  that  it  did  not,  inasmuch  as  it  appeared  clear-  "|^p*fcatioii 
ly,  on  the  face  of  the  will,  that  the  testator  did  not  mean  to  pass  any  estates  by  r  135  i 
the  residuary  clause,  except  such  as  were  charged  with  the  annuities,  and,  a-QJ^iQ^g^ 
moncr  the  rest,  with  the  annuity  to  C. ;  be  could  not,  therefore,  have  meant  to  from  its  op 
pass  this  reversion,  which  could  not  he  subject  to  that  charge,  because  C.  had  cration. 
Already  an  estate  for  life  in  the  whole  property,  but  he  must  have  meant  to 
confine  the  devise  to  such  estates  as  he  had  in  possession. 

Sed  Per  Cur.  By  referring  the  charges  of  the  three  annuities  to  the  sever- 
al properties  devised  in  the  residuary  clause,  sinp^da  siftgulisy  the  devise  will 
-attach  on  all  but  this  reversion,  as.to  three  annuities;  and  there  is  not  a  scin- 
tilla  of  intention  upon  the  face  of  the  will  to  show  the  contrary,  which,  by  all 
the  authorities,  is  necessary  to  except  the  reversion  out  of  the  general  words 
of  the  residuary  clause.  See  Alleyn,  28;  2  Vent.  285;  1  Eq.  Cha.  Ab,  21 1 ; 
1  P.  Wms.  302;  8  T.  R.  118;  2  Burr.  912;  6  East,  494. 

3.  Dob,  d.  Netheacotb,  y.  Bartle.  H.  T.  1822.  5B.  Sf  A.  492;  S.  C,  1  D. 

SiR.  81.  S.  P.  Freeman  v.  the  Dcke  op  Ciiandos.  M.  T.  1775. 
K.  B.  Cowp.  363.  S.  P.  Atkyns  v.  Atkyns.  E.  T.  1778.  K.  B. 
Cowp.  808.  S.  P.  GooDRiouT  v.  the  Marques  of  Downshire.  2  B. 
A"  P   fiOO 

A  person  having,  in  the  parish  of  A.,  lands  of  which  he  was  tenant  in  fee,  gp^imj^  q£ 
and  lands  which  had  been  settled  to  the  use  of  himself  for  life,  remainder  to  his  some  of  the 
wife  for  life,  remainder  to  their  issue  in  tail,  with  the  ultimate  reversion  in  him-  limiutions, 
self  in  fee  (both  of  which  were  in  his  own  occupation)  devised  unto  his  wife  «^*1 '^j.*"  ^J  "^f 
his  freehold  and  copyhold  lands,  of  which  he  was  then  in  the  immediate  pos-  f  j^f^gjoo, 
session,  lying  in  the  several  parishes  of  A.  &  B.,  and  also  all  his  reversionary 
estate,  expectant  on  the  death  of  his  mother,  in  other  lands  in  A.  and  B.^ohis 
said  wife  for  life,  remainder  to  his  daughter  in  fee.     The  Court  held,  that  the 
reversions  in  the  settled  lands  passed,  although  the  wife  was  tenant  for  life, 
and  the  daughter  tenant  in  tail,  in  those  lands  under  the  settlement. 

4.  Stroxo  v.  Teatt.  H.  T.   1760.  K.  B.  2  Burr.  012.  Judgment  affirmed.* 

Da^.  Proc.  3  Bro.  p.  C.  Tomlin's  Ed.  219.  S.  P.  Smith,  d.  Da  vies 

V.  Saunders.  2  Bl.  Rep.  736.  *'h'Ji  ^o' 

A.  M.,  on  th3  marriage  of  his  eldest  son  H.,  settled  the  manor  of  A.  on^"*"^   ** 
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reversion     himself  for  life,  rcmaioder  to  his  son  H.  for  life,  remainder  to  the  first  and  other 
was  eveoin  QQ^g  Qf  jj  jn  tnil,  &c.  with  the  reversion  in  fee  to  the  father.    A.  M.  had  issue 
such  a  case,  ^jj^^^  Other  sons,  L.  J.  and  T,  and  four  daughters;  and  being  seised  of  other 
pro^rty      lands  in  fee  simple,  he  made  his  will,  by  which  he  devised  all  those  lands  where- 
ffnbject  to    of  he  was  seised  in  fee  simple  in  possession  to  his  wife,  and  also  all  other  the 
Che  general  lands,  tenements,  and  bereaitaments  whereof  he  was  seised  in  fee  simple,  or  of 
deyise,  ear  which  any  other  person  was  seised  in  trust  for  him;  with  a  proviso,  that  if  his 
Her  anthori  ^^^^  jj   ^^^  L    (who  were  his  first  and  second  sons)  should  both  of  them  die 
ed'tho^re     without  issue  male,  in  the  life  time  of  his  son  J,  (who  was  his  third  son)  where- 
yersioo;      hy  the  estate  settled  on  his  son  H,  on  his  marriage  should  descend  on  h'w  son 
J.  that  then  his  son  J.  should  not  take  any  interest   or  estate  in  the  lands 
therein  before  devised  to  him.     The  question  was  whether  the  reversion  in 
{[  186  J    fee  of  the  lands  which  were  settled  on  H.  should  pass  by  this  devise.     The 
Court  of  King's  Bench,  in  Ireland,  gave  judgment  that  the  reversion  in  fee  did 
pass;  but  this  judgment  was  reversed  by  the  Court  of  King's  Bench  in  Eng- 
land; and  Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  observed 
that  the  words  used  by  the  testator  were  certainly  sufficient  to  carry  the  rever- 
sion in  fee  of  the  lands  settled  on  H.  if  they  had  not  been  restrained  by  othar 
words  and  expressions;  and  that  the  clause  in  the  will  (besides  several  others) 
which  directed  that,  in  case  H.  and  L.  should  die  without  issue  male,  in  the 
life-time  of  his  son  J.  whereby  the  estate  stated  on  H.  should  descend  to  J. 
then  J.  should  not  take  any  estate  in  the  lands  devised  to  him,  proved  to  a  de-r 
monstration,  that  the  testator  did  not  mean  to  devise  this  rever?ion*,  for  if  ho 
had,  then  it  could  never  go  to  J. 

6.  Doe*  d.  Jamks,  v.  Airs.  E.  T.   1792.  K   B.  4  T.  R.  606. 

or  which         Testator  devised  his  lands  to  his  wife  for  life,  and  after  her  decease  to.  he 

Doe,  d,       equally  divided  between  his  four  children,  and  to  each  of  (hem  and  their  heirs 

James  ?.     for  ever,  share  and  share  alike;  and,  in  case  they  should  be  minded,  and  agico 

Avis,  is  the  nmong  themselves  to  sell  the  whole,  then  every  one  of  them  should  have  their 

*iron^est.     squill  shares  ofthc  moneys  from  thence  arising;  but  if  they  agreed  tokccptho 

estate  whole  together,  then  all  the  rents,  ^*c.  from  time  to  time  as  they  should 

become  due,  should  be  equally  paid  and  divided  between  his  said  children,  and 

to  the  several  and  respective  heirs  of  them  on  their  bodies  lawfully  begotten, 

share  and  share  alike.     Tlie  Court  held  that  the  children  took  only  estates  tail ; 

And  aliho*  ^^^  although  the  devise  was  to  them  and  their  heirs,  and  they  had  also  a  pow- 

accordingly  ^  of  selling,  yet  the  subsequent  words  restrained  the  operation  of  these  former 

where  A.     ones,  and  rendered  the  estate  devised  an  estate  tail. 

bcingseiiode.  GooDTiTLE,  D.  Daniel,  v.  Miles.  E.T.   1805.  K.  B.  6  East, 494;  S.  C. 
of  ihercver  Smith's  Rep.  467. 

landd  at  P  ^"  ^^®  marriage  of  A.  with  B.,  lands  had  been  settled  to  the  use  of  A.  for 
in  fee  ex  '*^®'  remainder  to  B.  for  life  for  her  jointure;  remainder  to  the  heirs  of  tho 
pectant  ap  hody  of  B.  by  A.  to  be  begotten'^  remainder  to  the  right  heirs  of  A.  A.  snr- 
on  another  vived  his  wife,  having  had  by  her  two  daughters,  C.  &  D.  who  survived  hiu), 
estate,  by  a  and  were  his  heirs  at  law.  By  his  will,  A.  devised  to  his  daughter  C.  and  to 
settlement  *^?  ^^"^  of  her  body  lawfully  begotten,  certain  freehold  lands,  of  which  he  was 
settled  in  a ®®^*®^  ^" ^®®  *"  possession;  und  all  others  his  freehold,  copyhold,  and  leasehold, 
^articular  lands,  which  he  should  be  possessed  of,  or  enthled  to,  at  the  time  of  his  de- 
mode, and  cease,  and  which  were  rn'i  settled  in  jointure  on  his  late  wife;  the  said  daugh- 


real  proper  ^^'  decease,  to  her  children  then  livinor ;  and,  for  want  of  such  issue,  then  over. 
tT  not  set  The  devisor  had  no  real  estate,  othertiian  lands  expressly  devised,  besides  tho 
tied  in  joint  reversion  in  question.  The  question  was,  whether  the  reversion  passed.  The 
nre.  except  Court  held,  that  it  did  not.  They  admittrd  that  the  general  words,  if  unre- 
*  I*  Tsi^T  ^^^^^^^y  would  carry  the  reversion,  bnt  as  the  daughters  had  estates  tail  in  tho 
which  ho  settled  lands,  so  that  the  testator  had  no  disposable  interest,  unless  they  belli 
declared  ^*®^  without  issue,  if  these  lands  were  included,  the  devise  to  C.  in  tail  was 
ahonld  al     necessarily  inoperative;  since  she  had  an  estate  of  the  same  duration  under 
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the  settlement;  she  would  then  be  tenant  in  tail  general  under  the  will,  ex- ways  go 
pectant  on  the  determination  of  an  estate  tail  general,  already  subsisting  in  with  the 
herself  under  the  settlement.     The  same  observation,  they  said,  applied  to  the  ?*»ta^e  ^^  P- 
devise  to  his  daughter  D.'for  her  life;  remainder  to  her  children,  which  could  *"^^  to^vest 
not  possibly  take  effect.     Upon  tois  ground,  and  adverting  also  to  the  rcstric-  ^y^Q  proper 
tion  of  the  devise  to  lands  not  settled  in  jointure  on  his  wile,  they  held  that  the  ly  i .  some 
reversion  did  not  pass.     See  1  Lev.  2P2;   1  Saund.   181;  3  Mod.  229;  and  Sr'espccNsim 
Vent.  285;  2  Vern,  121 ;  Fitzg.  loO;  3  P.  Wms.  56.  »^"  *<^ »'»« 

marriage  settlement,  it  was  held  that  the  devise  coald  not  apply  to  tacb  parricalar  objects 
of  the  testator^s  boonty;  later  decisions  seem  to  hdvo  altered  themlo;  vide  Church  v. 
Mundy,   12  Ves.  426,  and  15  Vea,  896;   2Ve8.  et  Bea.  187. 

(c)   Optration  of^  as  to  copyholds.^  Tho  legal 

(d)  Operation  ofy  as  to  mortgages  and  trnst  estates.  estate  of  n 
1.  Littleton's  Case.  E.  t.   1681.  2  Vent.  351.  mrrigHffe'c, 

In  this  case  it  was  laid  down  that  if  a  man  had  but  the  trust  of  a  mortgage  ^^.-n  °^f^  ^'^ 
of  lands  in  D.,  and  had-other  lands  in  D.,  by  a  devise  of  all  his  lands  in  D.,  der  a  ^rncr 
the  trust  would  pass.  See2  P.  Wms,  198;  4  Ves.  147;  5  id.  310;  6  id.  577;  al  devise  of 
8  id.  435;  1  Atk.  605;  1  Bro.  Ch.  Ca.  197.  lands; 

2.  Roe,  d.  Be4de,  v.  Reade.  H.  T.   1793.  K.  B.  8  T.  R.  118. 

A.  B.  devised  to  his  wife  for  life,  and  after  her  death  to  C.  D.,  and  his  heirs,  ^'"'«'*=* »»  . 
upon  such  trusts  as  he  should  by  will  direct,  limit,  or  appoint.     A,  B,  died  and  J^emitni^can 
C.  D.,  devisee  and  trustee,  made  his  will;  and  afler  devising  some  land  in  W.  be  collected 
and  an  estate  in  D.  concluded:  and  all  the  rest  of  my  ready  money,  and  sccu-  from  the  te!» 
Titles  for  money,  stocks  in  the  funds,  goods,  chattels,  real  and  personal  estates  tator*f<  ex 
and  effects  whatsoever  and  wheresoever,  of  wha  nature  or  kind  soever,  as  well  pression?; 
copyhold  estates  as  all  other  estates,  ^rc.,  I  give  and  devise  unto  my  son,  E.  °p  Jo^^i"*^ 
F.,  after  the  payment  of  ray  debts,  legacies,  and  funeral  expenses.    The  ques-  J^^^  ^^ 
tioi^  was,  whether  the  present  estate  over  which  he  had  the  power  of  appoint-  limitations, 
ment  passed?     Per  Cur.     In  this  case,  the  trustee  had  no  bcneficinl  interest  to  which  he 
in  himself ;  he  was  a  mere  naked  tru.stee,  though  the  use  was  executed  in  h:m.  has  subject 
And  when  he  set  about  to  make  a  disposition  of  his  property  by  his  will,  he  edihe  lands 
used  general  words  in  the  residuary  clause,  giving  all  his  estates  "  after  pay-*°        *^    * 
ment  of  his  debts,  legacies,  and  funeral  expenses.  "     Now  these  latter  govern 
and  restrain  the  general  effect  of  the  former  words,  and  show  that  he  only 
meant  to  give  that,  in  which  he  had  a  beneficial  interest,  and  which  he  had  a 
power  of  charging  with  the  payment  of  his  own  debts.     But  it  is  clear  that  he 
could  not  subject  (he  estate  in  question  to  his  own  debts.     This  satisfies  us 
that  he  had  no  idea  of  disposing  of  the  trust  estate;  and  therefore,  we  think, 
that  the  estate  in  question  did  not  pass  by  the  residuary  clause  in  this  will. 

See  2  Ch.  Rep.  51 ;   10  Ves.  101;  8  Ves.  273;  4  Mod.  438;   1  M'Lel.  & 
Younge,  292;   1  Jac,  Sf  Walk.  494;  3  Ves.  &  Bea.  45.      * 

(e)  OpercUio7i  ofy  in  regard  to  lapsed  or  void  devises,  ,     , 

1.  GooDRiOHT  V.  Opie.  E.  T.   1772.  K.  B.  8  Mod.  123.  ir  nL^''' 


ants  , , ^ 

testator,  who,  by  another  clause  in  the  will,  devised  "  all  his  other  messuages,  a»X  .     *" 
lands,  4rc.,  not  therein  before  given,  devised,  or  bequeathed,  and  all  his  n^e- {"^"^'^^^'i^gj. 
ney,  household  goods,  plate,  rings,  Sec,  and  all  his  estate  re^l  and  personal  ihe  share  of 

*  Since  the  passing  of  thd  §5  G.  3.  c.  195.  (vide  ante,  vol.  vi.  p,  410.  n,),  freeholds®'^®'  of  sev 
and  copjfholds  are  placad  pari  passu,  in  reg-irdto  the  operation  of  a  general  devise.  See  f^^^  tennnts 
2  Powell  on  Dov,  by  Jannan.  p.  121.,  where  this  deduction  is  shown  to  be  clearly  supper- ?"*jP'"'''^°"' 
table,  both  from  authority  and  general  reasoning.  *"       »    ^ 

Costomary  freeholds  were  excluded  irom  a  devise  of  freehold  property,  from  their  hav- 
ing been  generally  reported  aa  copyboJd«  and  the  devisor  having  distinguished,  in  other 
parts  of  hts  wilt,  between  freehold  and  copyhold;  Roe,  d.  Conolly,  v.  Vei'non,  6  East,  57; 
S.  C,  2  Smith's  Rep.  318. 

t  Lands  which  are  in  mortji^age,  and  whereof  the  devisor  has  only  the  equity  of  redemp- 
tion, will  pass  by  the  same  words  as  lands  not  mortgaged;  because  a  mortgage  is  only  con- 
sidered as  a  pledge  for  securing  the  payment  of  a  debt,  and  the  lands  remain  in  the  mort- 
gagor for  every  other  purpose;  1  Ch.  Rep.  101 ;  6  Cm.  Dig.  222. 
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ing  111  iho  whatsoever,  of  what  nature  or  kind  soever,"  to  his  two  nieces,  M.  B.  and  M. 
th«devi§or  O.,  their  heirs,  executors,  and  administrators;  that  the  testator  died  without 
belonged  to  making  disposition  of  the  said  fifth  part  of  his  lands,  otherwise  than  by  hia  last 
him,  or  to  will  as  aforesaid.  The  question  was,  whether  the  same  should  descend  to  the 
the  residoa  -heir  at  law  of  the  testator,  as  not  being  disposed  of  by  him  in  his  life,  because 
ry  legatee.  |j,e  devisee  died  before  him;  or,  whether  it  should  pass  to  M.  B.  and  M.  O.  as 
residuary  legatees,  hy  the  latter  clause  of  the  will,  as  an  estate  not  before  dis- 
posed of  by  the  testator.     The  Court  were  divided  in  opinion. 

2.  Wright  v.  Horne.  H.  T.  1773.  K.  B.  8  Mod.  224. 
The  qaes  ^  testator  devised  thus:  "  all  that  my  messuage  in  Edmonton  to  A.  and  his 
terwards  heirs;"  and  "  all  the  rest  and  residue  of  my  messuages,  lands,  tenements,  and 
settled  in  hereditaments,  in  Edmonton  and  elsewhere,  to  B.  and  bis  heirs  for  ever."  A. 
favonr  of  died  in  the  life  time  of  the  testator.  The  Court  held,  that  the  messuage  id 
the  heir  Edmonton  should  not  go  to  B.,  but  to  the  heir  at  law  of  the  testator. 
{  189  1  S,  Doe,  d.  Steward,  v.  Sheffield.  E.  T.  1811.  K.  B.  13  East,  526.. 
Bni  a  resi  ^  testator  devised  certain  premipes  to  the  sisters  of  J.  H.,  as  tenants  in  com- 
clan/e  waa*"^"  ^^  ^®®»  *°^  ^^  ^  subsequent  clause  he  devised  to  S,  certain  other  real  es- 
inthis'case,  tates,  and  all  his  other  lands  and  hereditants  whatsoever  and  wheresoever  the 
holden  to  same  might  be,  which  he  was  in  any  manner  entitl<  d  to,  or  interested  in,  and 
excladc  the  not  hereinbefore  disposed  of,  to  hold  to  him,  his  heirs,  ^c.  There  had  been 
heir  at  law,  tii^ee  sisters  of  J.  H.,  but  at  the  time  of  the  will  only  one  was  Irving.  The 
^'m"™  aed""  Court  decided  that  she  took  the  whole;  but,  in  delivering  his  judgment,  liord 
J,*  "eg^^  Ellenborough  said:  but  even  if  the  surviving  sister  were  not  entitled  to  take 
which  the  the  whole,  the  heir  at  law  could  not  be  entitled  to  any  part  of  the  residue  un- 
deviset)  was  disposed  of,  for  this  is  not  (he  case  of  a  lapsed  legacy;  but  the  residuary  devi- 
never  capa  gee  is  to  take  all  other  his  lands,  hereditaments,  and  premises,  whatsoever  and 
ble  of  tak  wheresoever,  not  thereinbefore  disposed  of ,  and  all  clher  his  real  and  personal 
^'  esUttts  xjchalsoever^  in  the  most  comprehensive  terms.     Then,  admitting  the  law 

to  he  as  stated  in  the  cases  cited  on  the  part  of  the  heir  at  law,  with  respect  to 
lapsed  legacies^  this  is  not  a  lapsed  legacy      Mr.  Justice  Le  Blanc  and  Mr. 
Justice  Bayley  both  expressed  their  concurrence  in  this  doctrine,  the  former, 
however,  appearing  to  think  the  case  stronger  in  favour  of  the  residuary  devi- 
see without  the  words  "  not  before  disposed  of,  though  he  thought  him  entitled 
either  way.     See  Foster,  18^    184;  Willes,  !293;  2  Vern,  394;  2  Ves.  285; 
18  Vea.  463;  1  Sim.  Sf  Stu.  293;  3  P.  Wms.  G83;  2  Ves.  ^-  Bea.  294. 
[f)   Opeiationof,  in  rtspeci  io  vndisposed  of  interests,  ^ 
.     Doe,  d.  Wells  v.  Scott.  H.  T.  1814.  K.  B.  3  M.  Sf  S.  300.  S.  P.  Cooke  v. 
Where  a  Gerrard.  1  Lev.  212.   S.  P.   Lydcot  v.  Willows.   K.  B,  1  Vent.  285; 

specific  de  S.  C.  3  Mod.  229;  S.  P.  Goodtitle,  d.  Hart,  v.  Knot.   E.  T.  1774. 

vise  diepos  K.  B.  Cowp^  43.  S.  P.  Smith,  d,  Davis,  v.  Sanders.  C.  P,  2  Bl.  Rep. 

es  only  of  a  736;  S.  C.  Cowp.  420. 

partial,  or       ^  testator  devised  all  his  lands  and  hereditaments  to  J.  H.,  hi9  cousin  and 

JeavinlTn*  ^^®'*^  ^^  '^^>  ^^^  ^®*'*®  ^^^  assigns  for  ever,  provided  that  he  or  his  heirs  did, 
ulterior,  or  within  six  months  after  his  decease,  assure  to  R.  M.  and  his  children,  the  co- 
alternate,  pyhold  tenements  at  R,,  and,  in  defauh  thereof,  to  R.  M.  for  life;  and  from  and 
interest  un  after  his  decease  to  his  children  living  at  the  time  of  his  decease,  their  heirs 
disposed  of  ^uj  nggigns  for  ever,  as  tenants  in  common.  J  H.  and  R.  M.  died,  unmarri- 
in  the  ab  ®*^'  hefore  the  devisor.  The  Court  held,  that  the  specific  devise  heing  incom- 
aence  of  did  P^^tc  as  a  disposition  of  the  whole  absolute  fee,  inasmuch  as  it  did  not  dispose 
I  190  I  of  the  interest  which  remained  to  be  disposed  of,  if  A.  should  not  assure  the 
position,  de  copyhold  estate  to  B.,  and  B.  should  die  without  children,  the  necessary  con- 
Bcend  to  the  sequence  was,  that  the   interest   depending  on  those  contingencies  passed  by 

heir,  such    the  general  residuary  clause.     See  8  Ves.  25;  15  id.  415;  3  P.  Wras.  55;  1 1 
undisposed 

interest  will      *  Bat  if,  aAer  carving  ont  partial  or  contingent  interests,  the  devisor  limits  the  reversion 

pass  by  a     in  fee  to  his  own  heirs,  thoagh  the  devise   be  inoperative  in  law  to  break  the  descent,  yet 

Seneral  resi  it  is  considered  as  indicating  an  intention  to  exclnde  this  property  from  the  operation  of  the 
nary  de      residnary  clanse,  and  accordingly  snch  reversion  descends  to  the  heir;  Amesbarj  v.  Brown, 
vise.*  cited  2  Blac.  739;  Robinson  v.  Knight,  2  Eden.  C.  C.  155;  Smith,  d.  Davis,  v.  Saanders, 

2Blac.  786;  8.  C.  Cowp.   420. 
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East,  32-2-,  6  East,  494;  Willcs,  296;  13  East,  526j  Fortesc.  184;  1  Ves*  420; 
1  VVil«.  105;  2  B.  (^  P.  600. 

(fT)   Optralion  of^  on  a  power  of  appointment.*  * 

3.  t^  to  tohetker  property  acauired  suice  maktng  the  will  passes. 

\a)  In  general. 
SsLWVN  V.  Selwtx.  H.  T.  1760.  K.  B.  2  Burr.  1 131 ;  S.  C.  1  Bl.  Rep.  9^2.  A  devisor 
S.  P.  Harwood  v^.  Goodright.  Loffi.  574.  S.  P.  Lawrence  v.  Dodwell.  *^*"  only  ^a 
T.  T.  1698.  C.  P,  1  Lutw.  285;  S.  C.  I  Ld.  Raym.  438.  S.  P.  I^'nker^*"^ 
V.  Cole,  1 1  Mod.  106;  S.  C.  I  Salk.  231.  S.  P.  Arthur  v.  Bokenmam.  which  ha 
1 1  Mod.  148.  is  actually 

A.  being  tenant  for  life,  remainder  to  B.  in  tail,  by  a  bargain  and  sale,  da- entitled,  at 
ted  20th  of  April,  1751,  conveyed  to  a  tenant  to  the  prxcipe  in  order  to  suffer  ^^® J.' "«  o*" 
a  common  recovery,  the  uses  of  which  were  declared  to  be  to  A.  for  life;  r®"  JJJm|  "^    d 
maindcr  to  B  in  fee.     Trinity  Term  began  on  the  7th  of  June,   1751.     ^n  will]  howcv 
On  the  8th,  B.  made  a  will,  whereby  he  disposed  of  all  his  real  estate.     In  the  er,  pass  by 
same  term  a  writ  of  entry  was  sued  out,  returnable   Qulnden.  Trin.    I6th  of  a  will, made 
June,  and  tho  recovery  was  completed  the  same  term.     On  a  case  from  Chan-  before  a  re 
eery,  the  Court  of  King's  Bench  certified  that  the  will  was  not  revoked,  con-*^®^®Y  '*i 
sidering  tho  deed  and  recovery  as  one  conveyance,  and  that  the  whole  had  r^-^^^^J^®  ^ 
lation  to  the  date  of  the  former.  if  the  will 

(b)  In  the  case  of  republication.  be  alter  the 

(a  \)   General  rule.  deed  to  lead 

GooDTiTLE,  D.  Woodhou:je,  V.  Mereditii.  M.  T.  1813.  K,  B.  2  M.  &  S.  5.  'h''  o*«9. 
S.  p.  Beable  V  DoDD.  E.  T.  178G.  K.  B.  1  T.R.  193.  S.  P.  Worslev  A  codicil 
V.  Cr  iVEN.  cited  id.  20 1 .  iheTate  of 

A  testator  having  by  a  will  duly  attested  devised  all  his  lands,  subsequently  ^1,^  ^^U  ^^ 
purchased  a  freehold  estate,  and  then  by  a  codicil,  attested  by  three  \vitnesses,  Hg  own 
devised  certain  real  property,  but  not  including  tho  estate  in  question.     The  date.    Af 
Court  held  thai  the  will,  being  repubHshed  by  the  codicil,  included  that  estate,  ^ej  pur 


(6  I)    IVIitrc  ilic  object  of  rep\iJijlicatii)n  is  apparent  on  Hie  face  oftlie  instrument,  ral,  pass. 
SrRATiiMORE  v.  Bowrs.  M.  T.  17i)8.  K.  B.  7  T.  R.  482.  Judgment  affirmed.  |    1911 

T.  T.  J8J1,  I)om.  Proc.  2  B.  &  P.  500. 
Testator  devised  all  his  freehold  and  copyhold  manors,  &c.  to  six  trustees,  Bat  if  it  ap 
for  certain  purposes.     He  afterwards  purchased  ^ther  estates,  and  then  made  P®*""  o"  '**° 
a  codicil;  wl^creby  he  revoked  all  the  above  devise,  as  far  as  it  related  to  *wo^*^®.^?j  jj^^^ 
oi  the  trustees,  and  then  devised  his  said  lands,  &c.  to  the  other  trustees,  upon  ^^  ^as'not 
the  same  trusts  as  he  had  devised  the  same  by  his  said  will;  and  he  concluded  the  inten 
with  declaring  his  codicil  to  be  part  of  his  will.     The  question  turned  on  the  tion  to  de 
c^ect  of  the  codicil  to  pass  tho  afler-purchased  lands.     The  counsel  for  the  signate  any 
devisee  urged  the  introductory  words  of  the  codicil,  as  showing  an  intent  to  J*j|"®'' *^"^*» 
pas  J  all  the  testator  then  had.     To  these  words  he  contended  the  subsequent  jg^jg^^  j^y 
ones  sdid  and  same  have  relation.     He  further  insisted  upon  the  concluding  ti,Q  vrill,  af 
words  of  the  codicil,  as  incorporating  the  two  instruments,  and  by  bringing  tor-parchas 
duwn  the  will  to  tho  date  ol  the  codicil,  passing  all  the  lands  the  testator  then  ed  lands 
hud.     But  the  Court  certified  that  tho  codicil  was  not  a  republication  of  the  ^J^'^*"®* 
will,  so  as  to  extend  its  operation  to  the  nftor-purchased  estates. 

4.  As  to  the  cfftcl  of  pariicutar  fiyrm%  of  cxpvemon. 

(o)    In  general. 
(a  1 )  All  my  lands. "f 

*  A  residanry  cinosc,  giving  all  my  c?«tate9,  of  what  nature  or  kind  Soever,  in  B.  and  C. 
or  elsewhere  in  England,  after  pnymeni  of  my  debts;  will  not  alone  pass  an  eslalc  in  D., 
in  which  iha  testator  had  a  mere  power  of  nppointinent;  Roe,  d.  Reade,  v.  Reade,  8  T.  R. 
IIS;  Doe,  d.  Uillingd,  v.  Bird,  \i  East,  49;  et  post^  tit.  Howeri?. 

t  Tho  words  ••  all  my  landi"  are  sufficient  to  pas^  a  house.  If.  however,  it  appears, 
not  to  h*vvo  beon  the  intention  of  th"^  teritiitor  \o  give  a  honse  by  those  words,  they  will 
ijol  have  that  eftecl;  Cio.  Eliz.  477.  674..  Tho  word  **  all"  will  not,  it  is  said,  per  se, 
pass  a  fen:  3  3Iod.  32:  T.  Raymond,  97. 
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Baonell  v.  Abxett.  T.  T.  1692.  C.  P.  4  Mod.  III.  S.  P.  WiLgON  v.  Rob- 
inson I  Mod.  101;  S.  C.  3  Keb.  180;  S.  C.  ^2  Lev.  91.  S.  P.  Scott  v. 
Albany.  8  Com.  338.  S.  P.  Douse  r.  E»rt.e.  3  Lev.  S64;  S.  C.  Vent. 
126.  S.  P.  Gamage's  Case,  1  Vent.  ;i68.  S.  P.  L\ne  v.  Hawkins.  2 
Show.  306.  S.  P.  Reeves  v.  Winmngton.  3  ]Vlod.  45;  S.  C.  2  Show. 
249.  S.  P.  Carter  v.  Horner.  4  Mod.  90;  S.  C.  1  Show.  348.  S.  P, 
Tho  words  Bowman  v.  Millbankr.  T.  Raymond,  97. 

lands ""^are  '^'  ^'  ^*^>"g  lands  called  A.  and  B.,  devised  all  his  It^nds  to  trustees  for 
in  general  ^^®  payment  of  debts,  until  C.  D.  attained  21 ;  and  then  gave  the  lands  called 
taken  in  A.  for  certain  purposes,  and  finally  to  C.  D.,  taking  no  notice  of  the  land  call- 
their  most  cd  B.  But  the  Court  held  that  B.  should  pass;  for,  there  beins  a  sufficient 
coinprohcn  description  in  the  first  part  of  the  will,  "  all  my  lands,"  it  coukTnot  be  con^ 
sive  seosc.  trolled  by  the  subsequent  imperfect  e.xplanation. 
,  ,  {b})  m  my  moi'tp:ages* 

I    *^'  -»  {c  I)  M  my  lands  out  of  seUhmenLii 

»      ,  {d  \)   Apmirtenances. 

pied  vv^th'a  '•  I^of*)  D.  Lempriere,  V.  Martin.  E.  T.  1777.  C.  P.  2  BI.  Rep.  1148.  9. 
house,  and  P.  Archer  v.  Bennett.   1  Lev.  134;  S.  C.  I  Sid.  211, 

highly  con  In  this  case,  there  was  a  devise  of  testator's  copyhold  messuages,  with  all 
vcnieni  for  outhouses,  gardens,  and  appurtenances  to  the  same  belonging,  situate  at  F., 
iIjc  use  of  ^YiQii  in  testator's  own  possession.  Tho  Court  hold  that  the  word  "  appurte- 
in  cTwill  bT  """^es"  included  a  srnall  piece  of  land,  being  the  scite  of  several  cottages  pul- 
the  word  1^^  dpwn  by  tho  testator,  who  had  laid  the  ground  open  to  his  Court-yard,  and 
«*  dppartc  and  thus  occupied  it  with  tho  house,  tho^jgh  it  was  held  for  a  difVerent  term. 
nances,"  2.  Buck,  d.Whallev,  v.  Nurton.  T.  T.  1797.  C.  P.  1  B,  &  P.  53. 

J."°"8'>  Jfeld      In  x\\\3  case  there  was  a  direction,  by  a  devisor,  that  his  steward  should  en- 
cnt  term.     J^^  ^^^  niansion-house,  tnih  the  apputienances^  for  one  year  after  his  death 

The  Court  held,  that  the  terms  of  such  devise  included  gardens,  shrubbe- 
But  the  tcs  rios  public  walks  and  ways,  belonging  to  the  house;  but  not  60  or  60  acres 
taior'a  in     ofiand  which  the  devisor  had  kept  in  his  hands  with  the  house.     And  this  con- 
tent must    struction  was  corroborated  by  the  fact  of  the  devisor  having,  in  another  devise, 
such  case-*    ^^^''^^^  ^^"^  property,  "  with  the  lands  and  grounds,"  showing  that  he  had  the 
palpably  ap^^'^*'"^'*^"  *"  view.     Eyre,  C.  J.,  seemed  to  think  that,  if  there  had  been  no- 
parcnt.        thing  hut  this  devise  to  show  the  intention,  and  they  had  found  a  house  situa- 
ted iti  a  p'ark,  which  had  been  always  occupied  with  it,  being  as  it  were  an  in- 
tegral part  of  the  thing,  it  might  ha\*e  proved  the  intention  of  the  testator  to 
pass  the  whole  together.     Soe  C'ro.  Jac.  121 . 

{e  1 )   Copyholds  to  which  I  become  cntillcd  on  the  death  ojmy  father. 
Doe,  d.  Rtall,  v.  Bell.  E.  T.  1800.  K.  B.  8  T.  R.  579. 
Under  a  de      A.  B.  being  seised  ol  two  copyholds,  called  Reads  and  Greens,  surrendered 
vise  of  **aatlie  former  in  1774,  and  the  latter,  in  1777,  to  his  son  C.  D.  who,  being  also 
I   Id^T^     possessed  of  two  other  copyholds,  in  G.  called  M.  and  L.,  devised,  "As  to, 
which  I  bo  ^^'">  *"^  concornmg,  all  my  freehold,  copyhold,  and  leasehold,  estates,  situate 
camo  enii    ^^^  which  I  became  entitled  to  on  the  decease  of  my  father,"  I  give  and  de- 
lied  on  the  vise  the  same  to  E.  F.  subject  to  an  annuity  of  100/.  to  W.  H.;  and  I  do  fur- 
death  of  my  ther  give  to  W.  H.  the  mansion-house,  fields,  &c.   at  L.,  for  life.     The  man- 
^7h****^'"      sicn-house  and  L.  were  part  of  the  copyhold  called  Reads.     The  premises 
holds  ^^^^  charged  with  the  annuity  were  sufficient  to  pay  it,  without  the  copyholds  Reads 
which  tho    '^"^^  Greens.     The  question  was,  whether  the  defendants  were  entitled,  under 
f  193  I    the  devise,  to  Reads  and  Greens.     Per  Cur..  The  testator,  in  devising  the 
father  had   estates  which  he  meant  to  give  to  the  defendants,  described  them  as  the  es- 
snrrendered  tatcs  ^Mo  which   he  became  entitled  on  the  death  of  his  father."     Now,  if  we 
to  the  devi  y^^^Q  jq  determine  that  they  passed,  we  should  disiheritthe  heir  at  law,  not  by* 
nns's.  °  '  °    positive  words,  or  plain  intention  of  the  devisor,  but  by  conjecture  merely,  and 
*  It  was  formerly  held  that  lands  morlgaged  might  he  devised  by  tho  roorfgasee,  by  the 
words  «•  all  my  mortga:;es."      Bui    aficrw  rds,    ilie  Conn   laid  it  down  that  tbese  words 
would  only  comprehend  mortgngc.^  for  years,  and  not  mortgages  in  fee,  especially  if  they 
were  forfeited;  Cro.  Cjr.  447;  1  Vcrn.  iJ;  2  id.  621;  1  Atk.  606;  2  Eq.  Ca.  Abr.  606. 

t  The  worda  **  nil  my  lands  oat  of  scttlcmenta,"  as  also  the  words  <*not   by  rat  for 
nirrly  settled/'  will  comprehend  reversions  in  fee  after  estates  tail;  8  Bro.  P.  C.  24. 
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by  rejecting  some  important  words  in  the  will,  would  amount  to  an  abandf>n- 
inent  of  two  important  rules;  one  is,  that  the  heir  at  law  is  not  to  be  disinheri- 
ted; without  positive  words  in  the  will,  or  a  plain  indention  of  the  devisor  that 
he  shall  be  so,  to  be  collected  from  the  words  of  the  will;  the  other  is,  that  we 
must,  if  possible,  give  effect  to  all  the  words  of  the  will,  which  we  shall  be  do- 
^^S  ^y  deciding  in  favour  of  the  heir  at  law. 

(/ 1 )  Estates,  for  the  purchase  tcJiereof  I  lutvc  contvaclcd. 
St.  Jons  \%  Errington.  H.  T.  1774.  K.  B.  Loftt,  113.  S.  P.  Sr.  John  v. 
The  Bishop  of  Wjnto:^.  T.  T.  1774.  K,  B.  Cowp.  94.  S.  P.  East  In- 
dia Company  v.  Sandys.  Skin.  132. 
The  testator  had  a  very  large  estate  in  divers  other  counties;  but  in  the '^^*®  ^®»'d* 
county  of  H.  had  nothing  at  all.     He  wished  to  make  a  purchase  there  for  V  ^^^"•' 
his  wife.     He  afterwards,  in  consequence  of  this  inclination,  entered  into  arti-chaie*  ^" 
cles  for  the  purchase  of  an  advowson,  •  Under  these  circumstances,  and  hav-  whereof  I 
ing  one  advowson  actually  purchased,  and  the  contract  upon  the  other  being  have  con 
oxecutory,  he  made  his  will,  and  gave  such  property  thus:  "  All  my  advow- t™c*ed" 
sons  in  the  county  of  H.,  for  the  purchase  whereof  I  have  already  contracted  ''^*™  ^^^^ 
and  agreed,  to  his  wife."     The  question  was,  whether  the  purchased  advow-  j^^f^haBed 
son,  with  that  for  which  he  had  only  contracted,  passed.  estates. 

Lord  Mansfield,  on  delivering  the  judgment  of  the  Court,  observed,  that  the 
testator  considered  a  purchase  as  well  passing  under  the  expression  of  ^'  con 
tracted  and  agreed  for;"  every  purchase  was  a  contract  and  something  more. 
The  testator  rightly  considered  every  thing  complete,  but  the  mere  form  of 
conveyance.  He  took,  therefore,  no  dillerencc  between  a  contract  executory 
under  such  circumstances,  and  one  executed.  We  cannot  satisfy  the  intent, 
and  should  violate  the  words,  if  we  did  not  take  it  as  a  devise  to  the  wife  of 
both  advowsons. 

,    (g  \)  Fann*  The  word, 

{h  1)    Ground-renls.  ground- 

Maundy  v.  Maundy.  T.  T  8  G.  2.  K.  B.  2  Str.  lOiO.  '•<^«'»»  ^>W 

In  this  case  there  was  a  devise  of  ground-rents  on  leases  for  years.     The  J*[2on  ^ 
Court  held,  that  hot  only  the  rent,  but  the  reversion,  passed. 

(i  1)  Hotiw.t  M^^  1 

Doe,  d.  Clements,  v.  Collins.  E.  T.  1788.  K.  B.  2  T,  R.  498. 
A  special  case  stated  that  the  testator,  who  was  a  bargeman  and  boat-build- Where  a 
cr,  being  tenant  for  years  of  a  house,  garden,  stables,  and  coal-pen,  devised  i^^^J*^ 
in  these  words:  "  To  A.  B.  I  fifive  the  house  I  live  iu,  and  garden,  and  all  the  ^^f  " 
household  goods,  as  long  as  she  lives,  and  that  C.  lives  in,  and  the  four  tene-hobse,  gar 
mcnts  below  the  house  I  live  in."     The  testator  occupied  the  house  in  ques-den,  sta 
tiofl,  and  the  stables,  and  garden  in  front  and  to  the  east  thereof;  the  staWes  hies,  and 
be  used  for  his  horses  employed  in  the  trade.     There  was  a  pig-stye  at  the  co«l-pen» 
corner  of  the  stable  aiid  the  whole  wan  encomp€i3sed  with  a  palins^,  except  tlu  coal-  by^jJmi*  de 
pen,  which  was  on  the  other  side  of  a  road,  near  to  the  house.     In  this  pen  vised,  **  I 
were  kept,  generally,  about  50  chaldrons  of  coals,  being  the  coals  not  sold  out  give  the 
of  the  testator's  barges:  his  own  yearly  consumplion  was  not  above  three  chal-  noose  I 
drons,  which  were  removed  from  thence  in  small  quantities.     The   question  h^o  in  and 
was,  whether  the  stables  and  coal-pen  passed  by  this  devise.     It  was  con-  ^*'^.?'Jhe 
tended  they  did  not;  and  the  distinction  between  a  house  and  a  messuage  ^'j}|  ^^^^ 
was  recurred  to.  holden  to 

Sedper  Cur,    The  stables  and  coal-pen  pass  under  this  devise.     As  to  the  pass  thesta 

stables,  it  is- very  clear;  they  are  within  the  very  fence,  which  incloses  the  *»*«•  "d 

coai'poD. 

*  The  word  "  fann*'  is  constraed  according  to  its  popular  signification;  1  M.  &  S.  299; 
I  Moore,  80;  8.  C.  7  Tannt.  848. 

i  In  Blackbaro  v,  Edgley;  I  P.  VVms.  600;  S.  C.  2  Eq.  Ca.  Abr.  182.  pi.  2.  318;  pi. 
20.  324;  pi.  277.  <'60;  pi.  5.  702;  pi.  4.  a  devise  of  a  hoose  at  C.  was  held  to  inclodland. 
Soch  construction  resleJ,  however,  on  tho  particqlar  circamstances  of  the  case;  viz.  that 
the  profits  of  sach  lands  had  been  used  to  be  applied  to  tho  maintenance  of  the  house,  da- 
ring the  testator's  life  time;  and,  as  that  house  was  to  be  supported  by  the  devisee  in  a  si- 
milar way,  and  the  same  style  of  living  observed,  it  wa*  but  fair  to  presume,  that  the  two 
fiabjectfl  should  devolve  up  )n  the  devisee  together. 

\^OL.  VTTT  18 
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whole.     And,  as  to  the  coal-pen,  we' think,  from  the  general  intention  of  the 
testator,  it  clearly  passed. 

2.  Roe,  d   Walker,  V.  Walker.  E.  T.  1805.  C.  P.  3  B.  &  P.  376. 
Where  u         W.  W.  gave,  devised,  and  bequeathed,  to  his  wife,  M.  W.,  for  life,  certain 
tesiaior       property  under  the  following  description:  viz.  "  my  house,  wherein  I  now  dwell; 
**f°.«  1-     with  my  goods  that  are  in  and  about  the  r»nii)r,  wMth  all  my  lands,  goods,  and 
hoDse  and    chattels,  whatsoever  and  wherrpoevcr  they  Le;"  and,  in  event  of  his  wife  dy- 
goods, pithing  before  his  sons,  H.  W,  and  R.  W.  should  attain  the  age  of  15  years,  he 
all  his  landd  expressed  his  will,  in  reference  to  that  contingency,  as  follows:  ^Hhat  my 
goods,  and  house,  lands,  goods,  and  chattels,  that  is  to  say,  the  rents  arising  from  the 
ohattcls       same,  shall  be  employed  to  the  bringing  of  them  up,  until  they  comr  to  the 
&c.  for  life- *6®  ^^  ^^  years;"  and  concluded,  "  then,  my  mind  and  will  is,  that  my  afore- 
and,  afler  'said  house,  goods,  and  chattels,  shall  be  equally  divided  amc^n^st  all  my  son» 
death,  to     and  daughters  that  be  living  at  that  time,  share  and  share  alike.       Of  the  sons, 
both  or  ei    H.  W.  and  R.  W.,  the  former  arrived  at  the  age  of  15,  and 'the  latter  died  iir 
iber  of  his  t|,g  life-time  of  the  widow,  on  whose  decease,  the  children  of  the  testator,  W. 
who'shonld^'^^^^^^*^^  *^® '*"^''' ""^^^^^S®?   and  premises,  equally  between  them,  and 
^then  be  an  threw  lots  for  their  respective  divisions,  having  full  knowledge  of  the  contents 
der6fVeeii   of  the  will,  and  continued  to  enjoy  their  several  lots  during  their  respective 
{   195  ]    lives.     On  the  death  of  R.  W.,the  eldest  son  ofW^   W.,  his  son,  the  lessor  of 
yean,  nntil  the  plaintiff  brought  the  present  action  of  ejectment   against  his  brother,  the 


they  should  possessor  of  one  of  the  la*s  above-mentioned.  On  his  trial,  the  plaintiff  took 
age!*»  and  *  verdict;' but  it  was  reserved  for  the  opinion  of  the  Court,  whether  the  latter 
then  devia  d&use  in  the  devise  would  pass  the  real  estate,  or  whether  it  must  descend  to 
ed  "  hia  a  the  testator's  grandson^  the  lessor  of  the  plaintifl^  It  was  urged  in  favour  of 
foresaid  the  defence,  that,  though  the  testator  had  not  expressed  an  intention  to  gire 
^°?°*  the  lands  to  his  children  in  the  same  manner  as  he  had  bequeathed  his  person- 
cha^'be  ^^^^  *  strong  argument  arose,  from  the  context  of  the  limitations,  that  he  wish- 
qaally  a  ®^  *^^  *^*^  property  to  follow  the  rule  of  descent  he  had  pointed  out;  for  the 
mongst  all  testator^  atler  giving  all  he  had  to  his  wife  for  life,  and  providing  for  two  of  his 
his  sons  and  children  under  a  certain  age,  to  the  full  extent  of  the  same  property,  makes  a 
dangbtere,  general  devise  of  all  his  property  atoresnid  among  all  his  children;  and  that  it 
sba!-e  a°  ^"^  unreasonable  to  suppose  that  he  would  confer  on  all  his  children,  compre- 
like,"  it  ^®"<^'"§f  h's  h^»»"  at  Jaw,  a  less  estate  than  he  gave  for  the  edncation  of  hm 
was  holden  younger  eons;  that,  though  express  words  were  necessary  to  impugn  the  heir'e 
tkut  the  lat  title,  that  rule  generally  obtained,  in  case  of  a  devise  to  a  stranger.  On  the 
ter  elaose  whole  that  however  inadequate  the  strict  words  might  be  to  pass  the  lands,  the 
the  J^^ J/**  ""^^^t^^^^  *^'«*  **^^y  should  go  as  directed  by  the  will  was  so  manifest,  that  the 
Court  might  supply  the  words  in  aid  of  such  intention. 

'Per  Cur.  Ihe  Court  cannot  rectify  a  mistake;  till  it  is  shown  that  an  error 
exists.  The  utmost  that  can  be  drawn  from  this  case  is,  a  strong  conjecture 
of  the  testator's  intention;  and,  besides  that,  it  would  be  unprecedented  to  sup- 
ply words  expressive  of  the  subject-matter  of  a  devise.  There  is  not  any 
ground  for  snying  that -the  ''  lands"  was  meant  to  have  been  used. — Fostca  to 
the  plaintiff. 

(m  1)  Lands.* 
(tt  I )  Lands ^  tenements ^  mid  hereditaments.'^ 
(o  1)  Messuaf^es. 
Gulliver,  D.  Jefprevs,  v.  Poynty.  M.  T.   1771.  C.  P.  2  Bl.  Rep.  726; 
Under  a  de  ^'  ^^*  ^  Wils.   141.  S.   P    Doe,  n.  Lempriere,  v.  Martin,   2  Bl. 

VIM  of  mes  Rep-  ll'^S.  S.  P.  Ongly  v.  Chambers.  H.  T.  1824.  C.  P.  8  Moore, 

■aagea,  &g.  665. 

lands  be  In  this  caae,  there  had  been  a  devise  of  three  messuages,  with  all  houaes, 

ihe^mwroa  ^*™®'  stables,  stalls,  &c.  that  stood  upon,  or  belonged  to,  the  said  messuages. 
£es»  were        *  '^^^®  ^^^^  **  land*'*  includes,  as  well  the  surface  of  the  ground,  as  every  thing  that  is 
holden  to     ^"»  ^^^  nnder,  it,  as  houses  and  other  buildings,  mines,  &r.;  Moore.  859.  pi.  49:  Atcher- 
pass.  ^^y  ^'  Vernon,  10  Mod.  526.     It  will  not,  however,  proprto  vf'/i^ ore ,  comprehend  incorpo- 

real hereditaments,  unless  there  is  no  other  real  estate  (o  satisfy  the  words  of  the  devise; 
Ply.  261;  2  Leon.  168.pl.  218;  2  And.  123. 

*  The  words  "hind!!,   tenements,  and  hercdittmcnts,"  will  pass  ^very  apecits  of  pro- 
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The  question  was,  whether  two  closes  of  meadow  and  six  acres  of  arable  land,    [  196  ] 
could  pass  under  the  above  description.     The  Court  held  in  the  affirmative,  ii 
appearing  that  the  same  property  hud  been  previously  .conveyed  by  and  under 
such  terms  of  such  devisees.*^ 

(p  1 )  Mif  part. 
Doe,  p.  Phillips,  v.  Phjixips.  H.  T.  1786.   K.  B.   1  T.  R   100. 
A  ca^e  reserved  slated,  that  the  teptator,  being  seised  in  fee  in  possession  of,  -^  dc\iso  of 
Among  other  hereditaments,  oik?  moiety  of  three  tenements,  in  the  vill  of  II.  "•' '***^  "*y 
which  consisted  of  four  tenemonts;  and  also  of  the  reversion  in  foe,  expectant  jj^^j*  j[*"J 
upon  the  death  of  J.  of  the  other  rooioty  thereof;  and  being  also  seised  of  di- portion,  of, 
vers  lands  in  B.  leased  on  lives;  and  of  other  lands  m  posi^cssion,  in  B.;  by  and  in,  the 
his  will  devised  thus;  "  All  that  my  part,  purpait,  and  portion  of  and  in  the  tenement. 


possession  or  reversion,  p:isscd  to    N.  P.?     It  was  contended,  that  only  ibc  >«isod  only 


moiety  of  which  the  testator  was  seised  in  possession  of  the  tenement   in  II.  °^  one  moi 
passed  by  this  devise;  and  that  the  words  reversion  aiidrevci'sions^  §-c.  were  i'e-p|j^  Tmoie 
ferrible  only  to  the  subject  of  the  last  devise:  namely,  the  lands  in  15.  which  L  j^  ^^^^ 
were  leased  on  lives.     Sed  Per  Cur.     The  testator  meant  to  give  all  the  in-jiion,a8weli 
Merest  he  had  in  H..  whether  in  poirscssion  or  reversion;  and,  with  that  view,  as  that  in 
he  devised  all  his  part,  purpart,  and  portion  of  and  in  the  tenement  of  H.     So  P^'*®'*''^"- 
that  here  he  used  the  word  icnemeni,  instead  of  vHL     But  the  latter  words  are 
•clearer.     The  reversion  and  remainder^  §v.  refer  to  that  estate  where  be  bad  a 
fweraion. 

(q  I)  Pi^emises. 
Doe,  d.  Biddulph,  v.  Meakin.  E.  T:    1801,  K.  B.   1  East.  ioi). 
A  person  devised  as  follows:  "  a  messuage,  or  tenement,  buildings,  lands,  or  «  pL]l| 
firemises,  now  in  my  oiofi  possession^  antf  all  other  my  real  estate,  whatsoever,  in  ^^h  .^^p 
M,  or  in  any  other  place,''  Sec.  to  A.  (or  life;  and,  after  her  decease,  devised  eriy  nlgni 
^*  the  said  messuage,  or  tenements,  buildings,  lands,  and  premises,^^  to  B.  in  fee.  fiea  that. 
The  question  was;  whether  a  reversion  in  fee  of  another  messuage,  to  which  ^bich  is  be 
the  testator  was  entitled,  after  the  determination  of  a  life  in  being,  in  whose  j?''®  Jf"  ^ 
possession  it  was  outstanding  during  his  life-time,  passed  to  the  devisee  in  re- j^^  ^j^.^ '^jj^g 
mainder?  it  being,  on  the  one  hand,  urged  that,  as  in  the  devise  to  B.  the  tes-itagignifica 
tator  made  use,  not  of  general  words  of  reference  to  what  he  had  before  given    [  197  "| 
to  A.,  but  of  the  particular  words  descriptive  of  the  property  in  his  own  pos-  tion  'n  gov 
6es«on,  which  he  had  first  mentioned  before  the  swoepmg  clause,  be  must  beerned  l»y 
taken  to  have  iateuded  to  confine  the  devise  to  that  identical  property,  accord- *****  **JL' 
ing  to  the  maxim,  that  an  heir  at  law  shall  not  be  di.sinhcrited,  but  by  express  "P^j^j^^j^^^ 
words,  or  necessary  implication.      Per  Cur,     The  word  "  premises,"  in  the  refera.t 
first  clause,  meant  the  several  things  before  mentioned;  and,  according  to  the 
same  sense  in  the  last  clause,  it  comprehends  all  that  was  then  l>eforo  describ- 
ed.    See  3  P.  Wms.  65.  CI ;    Cowp.  360;  Cro.  Eliz.  674.  476. 

(r  1)  Shar€y  or  portion. "^ 

poity.  And  in  Rashleigh  v.  Muster,  3  Bro.  C.  R.  99.  it  wai  determined,  tbat  money  di- 
rected to  be  laid  out  in  the  parrhaae  of  landa,  would  pass  by  the  words  **  lands,  tenements, 
and  hereditaments,  whatsoever,  and  wheresoever*" 

*  Bat  in  the  ease  of  Heam  v.  Allen ;  Cro.  Car.  57.  two  acres  of  arable  land  wcro  hold- 
•D  not  to  pass  under  a  devise  of  a  messuage,  cum  pertinentiis.  And  when  it  is  re- 
membered tbat  the  Court  decided  the  case  abridged  in  the  text,  apparently  on  the  gronnd 
that  the  terms  of  a  previous  deed  were  of  some  use  in  showing  the  meaning  ilie  devisor  , 
probably  attached  to  the  words  he  used;  it  is  submitted,  that  it  is  much  weakened  as  an 
authority,  as  snch  intrinsic  evidence  should  not  have  l>een  bud  recourse  to,  to  extend  the  es- 
tablished signification  of  the  words  used. 

t  Thus  where  a  testator  devised  a  certain  messuage  and  the  fumitare  in  it  to  A.  for  life, 
and  Aft«r  hie  decease  he  gave  the  said  ineasuage  and  premises  to  B.,  the  latter  devise  was 
lield to  carry  the  farniture  as  well  as  the  messuage  to  11.;  on  tlie  principle,  thnt  tbe  word  pre- 
mists  inclnded  all  that  went  before;  Sanford  v,  Irby;  M.  T.  i«26;  MS9.  cited  2  Powell 
on  Dot.  by  Jarman,  187. 

t  A«  to  this  latter  word,  ti4e  Doe,  d.  Phillips,  v.  Phillip',  abridged  ante,  p.  196. 
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Doe, D.  STOPFoitp,  v.  Stopford.  M.  T.  1804.  K.  B.  5  East,  501;  S.  C.  2 
Where  a  Smith's  Rep.  92. 

testator  j^,  Q  by  ijjg  ^yill,  after  devising  to  his  three  sons  separately  three  leasehold 

t^^iT  '*d^*  estates;  and  to  his  daughter  60<)/.  to  bo  paid  her  at  21  years  of  age;  and  also; 
raonal      ^^^^  devising  ihe  residue  to  his  three  sons,  to  be  divided  equally,  share  and 
properly  fo share  alike,  at  21  years  of  age;  and  also,  after  directing  that  the  produce  of 
thee  sons,    his  real  and  personal  estates  should  be  applied  towards  the  bringing  up  of  his 
and  600/.  to  said  children  till  of  age;  further  directed  that,  if  any  of  his  said  children  should 


Burvivors  out  issue.  1  he  question 
of  the  sons  him  went  equally  to  the  two  surviving  sons.  It  was  contended,  that  the  mcarj- 
in  ca&o  of  ing  of  the  word  share  must  be  limitecl  to  the  residue  of  the  personal  funds  on- 
deccase  bo  \y^  of  which  there  was  stiificicnt  to  satisfy  it,  according  to  its  ordinary  construe- 
fore  '"«ia"tion,  and  the  sense  it  was  used  in,  in  the  other  parts  of  the  will, 
dared'to  bo  ^^  P^^'  ^"'-  ^^^  ^^^''''  ^^^^^  daughter  .if  she  had  died)  could  only  have 
entitled  to  meant  the  entire  share  of  GO  H. ;  for  she  had  no  participation  in  what  was  given 
^e  shnreofto  the  sons  separately,  or  to  the  wife.  If,  therefore,  the  word  share  can  only 
his  or  her  mean,  with  respect  to  daughter,  her  entire  share,  it  is  reasonable  to  give  it  the 
decease;  j^aine  meaning  with  re.-^pect  to  the  son,  unless  something  in  the  will,  or  some 
held  that  rtile  of  Jaw  is  contradicted  thereby, 
the  word  (»  0   St  ode  upon  farm. 

share  wns  Wlst  v.  Moore.  T.  T.  1807.  C.  B.  8  East,  339,   ' 

oliko  appli       Certain  estates  were  devi9ed  to  A.;  and   in  a  subsequent  part  of  his  will, 
*^V*'Va  ^1^^^®  gave  to  his  executors  all  his  money,  &c.,  stock  upon  his  fartn,  with  the  im- 
h  M     pigments  of  husbandry,  amt  all  other  his  personal  estate,  of  what  nature  or  kind 
aTihe^Dpr    socver,  in  trusts  to  pay  debts  and  legacies,  A'c.     It  appeared,  that  there  were 
sonal  fuadri.  assets  suflicient  to  pay  all  the  debts  and  legacies  without  the  aid  of  certain 
A  devise  to  standing  crops  growing  there  at  the  time  of  his  (ieath,  with  reference  to  which 
the  execu    the  opinion  of  the  Court  was  now  requested,  as  to  whether  they  passed  to  the 
lor  •*  of      testator's  devisee  or  executors.     Per  Chir.     The  only  reason  why  standing 
stock  npon^  crops  shall  pass  from  an  executor  to  the  devisee  oi  the  land,  is,  upon  the  pre- 
my    arm.    gumption  that  it  was  the  will  of  the  testator  that  he  who  takes  the  land,  should 
standi'n«»      take  the  crops  which  belong  to  it.     But  the  rule  being  founded  on  prosump- 
crops  fj-om  tion,  that  may  be  rebutted  by  words  which  show  an  intention  that  the  executor 
a  devisee,    shall  have  it.     Here,  the  devise  of  the  land  to  the  devisee  is  in  general  terms; 
but  to  the  executors  he  devises  by  express  words — (he  stock  on  his  fami,  and 
all  other  his  personal  estate,  of  tchat  nature  or  ktjid  soever.     Besides,  the  devise 
to  the  executors  is  for  the  payment  of  debts,  and  therefore  should  have  the  lar- 
gest interpretation  to  increase  the  fund;  and  the  ultimate  sufficiency  of  the 
fund,  without  this  fund,  will  not  vary  the  construction  of  the  words.     The  ex- 
ecutors are,  therefore,  entitled  to  tlie  corn.     Sec  Co.  Litt.  45.  b.;  3  Atk.  !«)• 
Winch.  51 ;  Cox  v.  Godsalve,  Holt's  MSS.  cited  6  East,  604.  p. 

{b)  Reference  to  tenure,  or  occupancy. 

(a  1)  JSow  in  the  tenure  oj. 

GooDTiTLE,  D.  Paul,  V.  P.4UL.  H.  T.  1760,  K.  B.  2  Burr.  1089;  S.  C.  1  Bl. 

Rep.  255. 
Lands  atX.      A.  B  devised  to  his  wife  "  his  farm  at  Bovington,  in  the  tenure  and  occupa- 

Bre  oVa!    ^?^  ^^^*  ^'^  *^  ^^^  ^°  ^^^  ^"^  ^^^  hew^  for  ever;"  and  in  like  manner,  reca- 

and  B.,com  p»tulated  every  estate  he  had,  and  devised  them,  one  by  one,  to  his  wife  and 

prise  woods  her  heirs;  and  then  generally  devises  to  his  wife  and   her  heirs  **  all  his  free- 

and  timber  hold  and  copyhold  lands  above  devised,  with  full  power  to  sell,  grant,  give,  or 

excepted  hi  otherwise  dispose  of  them,  as  if  he  himself  was  living."     The  farm  at  Boving- 

^l)e  lease,     j^^  ^^g  j^  copyhold,  under  the  rent  of  3/.  e,s.  2d.  per  annum;  to  which  one  H. 

was  formerly  admitted,  who  ke|)t  it  in  hand  till  1719,  when  he  deviaed  the  same 

to  the  said  J.  S.,  at  a  rack-rent  "  except  all  woods,  underwoods,  timber,  ^c. 

there  growing  (other  than  the  lop  and  top  of  ancient  pollards  and  the  fruit  of 

fruit  trees,")  with  liberty  for  the  lessor  to  enter  and  take  away  the  same.    The 

wopds  consisted  in  large  hedgerows,  in  chalk-dales  (viz.  old  chalk-pits  plan- 
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ted,)  and  in  one  wood-ground  of  six  acre?.     In  1721,  A.  B.  purchased  the  farm 
ol  il.,  8U«»ject  to  this  lease,  which  he  from  time  to  time  lenewed.     The  heir 
brought  ejectment  for  these  woods,  and  the  question,  on  a  case  reser\ed  at 
the  assizes,  was,  whether  they  passed  by  the  will  to  C.  1).  the  devisee,  or  de- 
scended to  the  son  and  heir  at  law.     For  the  plaintiff  it  was'contended,  that  the 
words  "  in  the  tenure,  &.c.  of  J,  S  "  oucrht  not  to  be  rejected  in  prejudice  of  an 
heir  at  law;  and  that  the  testator,  by  being  so  particular  in  his  description,  in-    [  199  J 
tended  no  more  should  pass  than  was  so  described,  and  that  the  rest  should  de- 
scend to  his  heir.      Sed  per  Cur.     The  words  in  question  are  not  words  of  res- 
triction, but  of  additional  prescription.     Had  he  meant  them  as  restrictive,  iio 
weuld  have  said,  all  that  part  of  my  farm,  or  so  much  of  my  farm,  as  in  the  te- 
nure, &c,     the  farm  was  an  entire  thing;  it  had  gone  together  before  he  bought 
it;  had  been  surrendered  and  granted  all  together  under  one  quit-rent.     And, 
as  to  the  exception,  the  soil  and  herbage  in  the  hedge-rows  and  chalk-dales 
was  certainly  not  excepted. 

(6  1)  •Voir  in  the  occupation  of,  Wljcrc  a 

1.    GooDTlTLE,  D.  RadforDj  V.  SoLTiiERV.   E.  T.  1815.  K.  B.  1  M,  iJt  S.  299.  person  de 
S.  P.  Down  v.  Down.  FI.  T.  1817.  C.  P.  1  Moore,  80;  S.  C.  7  Taunt.  jJ^'^^'J'^;^'" 
343.  S.  P.  Marshall  v.  Hopkins.  E.  T.  1812.  K.  B.  15  East,  303.  S.  and  do    ' 
P.  Holdfast,  d.  Hitchcock,  v.  PaRdoe.  2  Bl.  Rep.  975.  gcribca  it, 

C.  D.  devised  all  that  his  farm,  called  Troques-farra,  then  in  the  occupation  to  be  iu  the 
of  A.  C.     The   question  Wds,  whether  the   devise  was  necessarily  limited  to  ^^^^^P''^"" 
the  lands  of  Troqiies-farm,  in  the  oacupatioii  of  A.  C. ,  or  raight  be  shown,  by  JhefaciihAt 
evidence,  to  extend  to  other  lands  of  Troques-farm,  not  in  his  occupation?        particular 

Per  Car.  The  defective  d«3cription  of  the  occupation  wdl  not  alter  the  close^i  part 
meaning  of  the  devise,  it  being  clear  that  the  testator  meant  to  pass  all  which  of  it,  were 
was  called  Troques-farm,  which  is  a  plain  and  certain  description.  "o' '"  **.'' 

2,  Doe,  d.  Pauxin,  v.  Parkin.  II.  T.  1814.  C.  P.  Taunt,  321 ;  S.  C.  1      ^J;?"^;J'"j;' 

Marsh,  61.  dude  those 

A.  B.  devised  ^11  his  messuages,  tenements,  lands,  Sec.  situate  in  T.,  men  doses  fiom 
in  his  oum  occupalxotiy  to  B,  for  5D0  years,  upon  certain  trusts;  after  the  deter-  the  devise, 
mination  of  which  terra,  and  subject  thereto,  he  devised  all  his  said  messuages,  Bat  words 
&.C.,  so  situate,  to  C. ;  and,  in  case  of  C.'s  death,  he  devised  the  said  last-men- ot  occupa 
itoned  hereditaments  and  trusts  over.     He  also  bequeathed   to  C,  the  slock,  J|**"  **:^^® 
crops,  &c.,  which  at  his  death  should  be  upon  his  said  estate  and  premises,  ^^  sQ„,e  c/isee 
T.,  then  in  his  own  occnpat'io:i.     The  Court  were  clearly  of  opinion,  that  those  \^^\^  reetric 
premises  only  passed  by  the  will,  either  to  I),  or  D.,  which  were  in  the  testa- live.* 
tor's  own  occupation  at  the  time  of  making  his  will.     See  1  Bulst.  Ill;  Cowp. 
94;  3  Bro.  P.  C.  375.  2d  edit.;  -2  Bl.  Rep.  930;  Cro.  Eliz.  113. 

(«)  Refcn*iap^  to  localilyy  or  other  words  of  description.  L  ^'^  J 

1.  Doe,  d.  Beach,  v.  The  Eaiil  of  Jersev.   E.  T.   1818.  K.  B.  1  B.  &  A. 
550;  S.  C.  3  B.  &.  C.  870.  S.  P.  Roe,  d.  Cr)NOLLy,  v.  Vernon.  E.  T. 
1804.  K.  B  5  East,  51. 
A  testatrix,  after  reciting  a  power  reserved  to  her  by  her  settlement,  on  her   ,,      '^ 
marriage  with  G.  V.  P.,  devised,  subject  to  the  estate  for  life  of  her  husband  p   ™^ijj 
therein,  alt  that  her  B.  F.  estate^  with  all  the  manors,  advowsons,  messuages,  ^nj  ^ji  ^^^ 
building,  lands,  tenements,  and  heredifauicnls,  thereto  belonging,  or  of  which  land,  &c.  of 
the  same  consisted.     In  a  subsequent  part  she  added,  "  also!  give  my  P.  es- which  it 
tatc,  which,  as  well   as  my   B.  F,  estate,  is  situate,   lying,  and   being  in  the  consists, 
counties  of  Glamorgan,"  &.C.     It   appeared  by  the  evidence,  that  the  estate  ^""^^J*.*^" 
which  had,  for  a  half  century  before  the  date  of  the  will,  gone  by  the  name  of  ^^J^j^'^ 
Ihe  B.  F.  estate,  comprehended  several  thousand  acres,  both  in  the  counties  which,  as 
of  Glamorgan  and   Brecon;  and    part  fliereof  consisted  of  the  capital  messua- well  as  my 
ges,  lands,  and  tenements,  in  the  parish^f  B.  F.,  comprising  the  wholo,ofthe  B-  F-  estaic 
parish.     That  the  estate  comprised  six  advowsons,  of  which  the  parish  of  B.  "®^  *"  *"p 
F,  was  one,  and  one  manor,  and  individual  sixth  in  another  manor,  and  that  f"°"^^g° 
there  was  no  manor  oj  B,  F.     One  of  the  questions  was,  whether  the  evidence  jj^Jj  ^q  q^ 
ivag  admissible,  there  being  a  parish  of  that  name.     On  a  writ  of  error,  in  the  tend  to 
'  As  where  the  reference  to  occupancy  preccceded  that  of  the  name;  Cro.  Eliz.  67-1. 
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lands  in  the  Uouse  of  Lords,  (3  B.  &  G.  870.)  the  question  was  put  to  the  judges,  whose 
parish  of  B.  answer  was  in  favour  of  the  reception  of  the  evidence;  but,  en  account  of  an 
^'*  imperfection  in  the  special  verdict,  the  House  awarded  a  venire  de  novo, 

See2  Vea.  &  Bea.  187. 
B  t  the  ^'  ^^*'  ^-  Tyrrell,  v.  Lyford.  H.  T.  1816.   K.  B.  4  M.  ^  S.  550. 

Court  ^efaa      T*  ^'  ^^^  seised  of  a  messuage  and  lands,  in  a  parish  and  in  two  hamlets 
ed  to  admit  of  the  same  parish,  which  he  purchased  of  L.  and  let  to  a  tenant  at  one  entire 
efidence  to  rent.     Other  lands  were  afterwards  allotted  to  him,  under  an  inclosure  act, 
■how  that    in  lieu  of  the  said  lands,  except  the  messuage  and  two  acres,  which  remained 
under  a  de  ^^  before,  all  which  the  tenant  continued  to  hold  at  the  same  rent  as  before. 
Unda'at  S    Subsequently  he  devised  all  his  messuage,  farms,  lands,  Slc,  situate  in  one  of 
I  201    I  '^^^  ^^o  hamlets,  by  name,  in  the  said  parish,  which  he  purchased  of  L.     The 
purchased   <Iuestion  was,  whether  the  evidence  c^/tora  the  will  was  admissible  to  show  that 
of  W.,  a     the  testator  intended  to  pass  all  the  lands  which  he  purchased  of  L  ,  so  as  to 
certain  par  include  the  lands  in  the  other  hamlet.     Per    Cur.     The  question  as  to  the  ad- 
eel  of  the    niissibility  of  the  evidence  turns  on  this:  whether  there  is  any  latent  ambigui- 
chaaed^of    ^^'  ^'^^'  if  there  be  only  a  patent  ambiguity,  (hat  is,  one  which  appears  upon 
W.,  but      ^^®  ^iU  itself,  it  must  be  determined  on  the  will;  and  parol  evidence  cannot  be 
which  did    admitted  to  explain  it.     Now,  here  no  intrinsic  matter  has  been  brought  lor- 
not  lie  atS.  ward  to  raise  any  ambiguity;  for,  in  this  case,  the  testator  had  property,  to 
was  meant  satisfy  the  entire  description  in  the  will.     Besides,  there  is  another  rule,  laid 
to  pass.       (lo^rn  by  Lord  Bacon  (Maxims  of  the  Law,  77.)  that,  if  a  man  pass  lands,  de- 
scribing them  by  particular  references,  all  of  which  references  are  true,  we 
cannot  reject  any  one  of  them.     And  yet,  if  we  were  to  hold,  in  this  case,  thai 
lands  out  of  S.  passed,  because  they,  together  with  those  in  G.,  were  all  pur<» 
chased  of  L.,  we  should  act  in  defiance  of  this  rule;  for  wo  should  reject  009 
part  orthe  description.     The  evidence  cannot,  therefore,  be  admitted. 

See  3  Taunt.  147;  3  M.  &  S.  17 1 ;  1  Bl.  Rep.  60;  T.  R,  670;  Dyer,  26*!. 
b.;  et  id.  in  notis;  Cro.  Eliz.  67  1;  Cro.  Jac.  22;  2  P.  Wms.  140. 
3.  BoDENUAMv.  Pritciiard.  H.T.  1823.  1  B.SlC.350;S.  C.2D.4-R.608. 
Declaration  in  trover,  for  a  number  of  timber  trees,  &c.  Plea,  General  Is-r 
A  d  ••  of®"®'  '*  appeared  that  J.  P,  of  D.  in  the  county  of  R.  purchased  the  D.  estato 
**all  my  ^°  1772;  and  that  in  1792  he  purchased  the  Upper  Hall  estate,  adjoining  it; 
mansion  that  he  kept  the  whole  of  the  D.  estate  in  his  possession;  that  he  occupied  with 
honae,  call  it  three  pieces  from  the  Upper  Hall  estate,  and  had  removed  the  hedges  which 
edD.,  with  separated  them  from  the  former  estates;  that  two  of  those  pieces  were  called 
the  bnild  ^j^^j  jy  Meadows,  and  the  whole  in  his  occupation  was  commonly  called  the 
lands'thore  ^*  estate,  after  the  latter  purchase  and  change  of  occupation  of  the  three  fields  j 
to  belong  ^^  before  that  time  the  remaining  part  of  the  Upper  Hall  estate  wiis  let  on 
in^,  as^ow  leases;  that  things  being  in  that  situation,  J.  P.  made  his  will;  that  the  will 
enjoyed  by  contained  the  following  devise:  "  I  give  and  devise  all  and  every  part  of  my 
me,  with  all  y^q\  estates  of  which  1  shall  die  possessed,  of  every  nature  and  kind  whatsoever, 
tenancw*"'  with  all  and  every  their  appurtenances  thereunto  belonging,  unto  F.  R  and 
wa»  held' CO  ^-  ^'  *^  ^^^^  ^^  them,  their  heirs  and  assigns,  to,  and  for  the  several  uses,  in-» 
inelade  cer  tents,  and  purposes  hereafter  limited,  expressed  and  declared,  of,  and  concern-, 
tain  cloaea  ihg  the  same.  To  the  intent  and  purpose  that  the  said  F.  B.  and  C.  M.  do 
belonging  permit  and  suffer  my  wife,  E.  P.  to  have,  hold,  and  enjoy  all  and  singular  my 
ioinUiff  68  ™*nsion-house,  in  which  I  now  live,  called  D.  in  the  several  parishes  of  Her- 
tateofthe  *  Bat»  on  tho  other  hand,  where  (Pollin  v.  Pollin,  8  Bing.  47;  see  also  Wilion  r. 
devisor,  Mouot;  3  Ves.  191.)  a  testator,  reciting  that  ho  was  seised  in  fee  of  divera  fieehold  lands 
which  he  i"  ^^^  parish  of  St.  Mary,  Islington',  and  of  certain  copyholds  in  that  manor,  and  all  which 
had  taken  loads,  &c.  were  surfoject  to  a  mortgage  thereof  made  by  hinrto  S.  R.  (minutely  referring  to 
into  the  es  ^he  mortgage)  gave  andderisedall  the  said  freehold  and  copyhold  lands  and  hereditaments; 
tate  called  .it  was  held  that  twenty-one  acres  of  freehold  land  in  Islington,  not  in  mortgage  to  S.  K. 
D.,  and  oc  ^i<l  ^^},  P^^  ander  this. devise,  bnt  under  a  general  residuary  clause  in  a  subsequent  part  of 
cupied  to  ^^^  will ;  the  Court  being  of  opinion  that  the  testator  intended  to  confine  it  to  the  property 
gether  with  »«  mortgage  to  8.  R. 

it.  It  seems  that  a  contrary  construction  would  hnve  Ief\  the  residuary  clause  nothing  to  ope- 

rate  upon;  but  what  weight  this  circumstance  had  with  the  Court  does  not  appear.     I'fae 
testator's  eiprossions  certainty  indicated   that  they  considered  the  inertgage  as  ezteni ' 
over  the  whole  subject  devised;  2  Powell  onDey.  by  Jarman,  195. 
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sop  and  Llanguallo,  in  the  said  county  of  Radnor,  together  with  all  the  build- 
ings und  lauds  thereunto  bclonginor,  as  now  enjoyed  by  me,  with  alltheappur- 
tonancos,  for  and  during  (he  term  of  her  natural  life;  and  from  and  afler  her 
derease,  then  I  give  and  devise  all  my  said  mansion-house,  called  D.  with  the 
land;?  thereto  belonging,  with  the  appurtenances,  unto  my  godson,  J.  S.  B., 
nnd  his  heirs  and  assigns  for  ever;  and  as  to  all  the  rest  of  my  said  real  estates 
which  I  may  die  possessed  of,  I  give  and  devise  the  same,  and  every-  part  there-  [  102  ] 
of,  unto  my  said  wife,  E.  P.  her  heirs  and  assigns  for  even;  she,  my  said  wife 
paying  and  discharging  all  the  same  annuities  or  yearly  rent-charges  out  of  the 
same;  and  also  she,  my  said  wife,  paying  and  discharging  all  the  several  leg- 
acies hereinafter  in  this  my  will  mentioned,  out  of  the  said  estates,  if  my  per- 
sonal estates  should  prove  insuilicient."  It  also  appeared  that  the  plamtrff* 
was  the  devisee  of  J.  S.  B  and  that  the  defendant  was  the  widow  of  the  said 
J.  P.  and  that  the  question  between  them  was,  whether  the  three  fields  which 
formerly  belonged  to  the  Upper  Kail  estate  could  be  considered  as  part  of  the 
D.  cstAtc  when  the  testator  died;  for  the  defendant  had  cut  down- some  of  the 
fhii'icr  on  these  fields.  P^r  Cur.  We  arc  of  opinion  that  the  plaintiff  ougtit 
to  recover  the  value  of  this  timber.  In  questions  of  this  nature,  if  a  will  give 
X\v  J  ways  of  construction,  it  is  not  necessary  that  both  should  be  applicable  to 
the  question  before  us;  if  one  be  applicable,  and  the  intention  be  correspondent 
with  it,  we  need  not  1  )ok  farther.  The  words  '*  as  now  enjoyed  by  me,"  fur- 
nish a  medium  of  construction  with  which  the  intention  of  the  testator  clearly^ 
agrees.  The  words  "  thereunto  bclon<;ing,''  ™ay>  in  their  popular  sense,  in- 
clude all  that  was  united  in  occupation,  although  not  connected  in  title  with  the* 
old  D.  estate.  He  has  not  said  "  my  D.  estate"  nor  "  my  D.  lands;"  but  he 
Has  been  more  particular,  and  «iaid,  *'  my  mansion-house,  called  D.  together 
with  all  lands  tlusrcunto  belonging,  as  enjoyed  by  me;"  clearly  showing,  that 
whrrt  he  enjoy td  in  his  actual  possession,  should  pass  to  his  wife,  and  then  to 
the  plaintiflf,  who  would  take  a  fee  in  all  that  was  given  to  the  widow  for  life; 
«nd  i;?,  therefore,  entitled  to  the  value  of  all  the  timber  felled  by  the  tenant  for 
life.  The  whde  case  then  redu?es  it-eff  into  this  simple  statement.  The  tes- 
tator was  owner,  in  fee,  of  two  estates,  D.  and  Upper  Hall.  He  lived  at  D. 
afterwards  he  purchased  the  Upper  Hall  estate,  which  is  contiguous  to  the  D. 
mansion-house.  He  opened  a  gate  into  the  garden  from  one  of  the  fields  of 
Upper  Hall,  and  he  removed  ^ome  of  the  fences,  so  as  to  lay  several  fields, 
formerly  occupied  with  the  Upper  Hall  estate,  open  to  the  D.  one,  and  occu- 
pied them  him'^elf  until  the  time  of  his  death.  During  bis  life,  he  devises  to 
ills  wife  all  and  singular  his  mansion-house  in  which  he  then  lived,  called  D., 
together  with  all  the  buildings  and  lands  thereunto  behmging;  which  perhaps 
would  have  passed  for  nothing  more,  than  those  lands  which  were  connected 
in  title  with  the  mansim- house;  but  he  says  further,  i' as  now  enjoyed  by  me." 
The  fair  import  of  that  sentence  is,  that  the  widow  should  have  for  her  life,  all 
fhut  had  been  used  in  enjoyment  by  the  testator  himself.  The  testator  must 
\\ave  considered  these  fields  as  making  part  of  the  D.  estate,  and  hence,  the 
plaiutiif  is  entitled  to  the  timber. 

4.  D)E,  D.  Brows,  v.  Brown.  T.  T.  180J>.  K.  B.  11  East,  441 .  I"  *»"!  con 

Ejectment  for  a  close  of />Wio/d  land,  called  P.  at  North  Collingham,  in  [^'JJ^'JJJIJ^^^^ 
the  county  of  N.     The  question  now  before  the  Court  arose  on  the  will  of  j^  ^^^y  ^^  ' 
one  A.  B.  wliether  such  close  passed  by  the  devise  in  that  will  of  all  the  testa-    [  203   | 
tor's  copyhold  estates  in  North  and  South  Oollingham  to  his  nephews,  T.   B.  stated  as  a 
and  VV.  b.:  if  it  did;  the  defendant  had  no  title;  if  it  did  not  pass  by  such  de- general  rule 
rise;  it  descended  to  the   lessors  of  the  plaintiffs,  who  were  his  heirs  at  law.  that  parol 
A.  B.  it  appeared,  devised  to  his  wife  all  his  wines,  &c.  for  house-keeping,  ^wf^^j^^j" 
addition  to  the  Belllement,  he  had  made  upon  h^r  upon  his  copyhold  estate;  and  ^^^  ^^  j^^ 
<  >  his  niece  M.  the  rents  and  profits  of  his  new-inclosed  freehold  cow-pasture  dode  other 
close,  in  North  Collin^hnm,  during  the  life  of  his  wife;  and  then  to  T.  B.  and  property 
VV.  B.  two  nephews,  all  his  pevsoitil  estate  to  be  divided  amongst  certain  ne- where  the 
phews  and  nieces,  and  their  sons  and  daughters;  and  qfte^'  the  decease  of  f^\^^^^^^. 
v^ff,  he  denscd  the  same  two  nephews  all  his  furniture,  plate,  &c.  and  "  all  his 
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/'.aptfhold  estates  in  North  and  South  Collinghani;"  and  allotted  his  personal  es- 
tate  to  sell  and  divide  amongst  his  nephews  and  nieces,  §•€.  including  T.  B. 
who,  he  declared,  should  he  an  equal  sharer  in  this  division  of  his  real  and 
personal  estate.  Evidence  was  brought  forward,  to  show,  that  the  settlement 
on  his  wife  included  a  certain  freehold  close,  mistakenly  there  enumerated  as 
one  of  several  copyhold  closes  settled,  and  which  was,  in  fact,  intermingled  with 
the  copyholds;  (as  were  also  some  other  freehold  closes^  the  bounds  of  which 
were  no  longer  distinguishable  from  the  copyhold,  and  all  of  which  freeholds 
were  included  in  the  settlement)  for  the  purpose  of  showing,  that  by  the  devise 
^'  of  all  his  copyhold  estates  in  North  and  South  Collingham,"  after  his  wife^g 
decease,  in  trust  to  be  divided,  &c.  the  freehold  close  in  question  passed;  as 
meant  to  include  all  his  real  estate  in  settlement  upon  his  wife,  and  which  settle'- 
ment  was  referred  to  in  the  first  devise  to  the  wife.  Besides  the  settlement, 
other  instruments  and  papers,  not  referred  to,  were  produced;  viz.  a  bond  of 
the  same  date  with  the  settlement,  and  in  aid  of  it,  speaking  only  of  copyhold 
to  be  settled;  the  rough  draught  of  the  settlement,  altered  by  the  testator;  a 
book  indorsed,  CoUinghani^s  Estate  and  St/rrei/,  kept  with  the  muniments  of  his 
property,  and  including. the  freehold  in  question,  without  distinguishing  it  from 
the  copyhold  closes;  and,  lastly,  a  rental  kept  in  the  same  place,  on  which  was 
indorsed  by  the  testator,  'Mhat  all  the  rents'of  the  copyhold  lands  in  North  and 
South  Collingham,  &c  were  settled  on  his  wife  for  life."  A  verdict  was  found 
for  the  defendant,  subject  to  the  opinion  of  the  Court,  who  now  said  the  postea 
must  be  dehvered  to  the  plaintiff,  as  there  was  no  ambiguity  on  the  face  of  the 
%vill;  the  testator  having  copt^Wd  estates  in  North  and  South  Collingham  to 
answer  the  descriptions  in  it;  nor  was  there  any  reference  from  the  devise  in 
question  lo  the  settlement,  but  by  connecting  it  with  the  anticedent  devise  to 
the  wife,  and  there  was  no  necessary  connexion.  Nor  did  it  follow  that  the 
testator  meant  to  devise  the  same  premises,  under  the  name  of  copyhold,  to  the 
trustees,  as  were  settled  on  his  wife;  or  that-he  was  under  the  same  mistake 
that  the  close  in  question  was  copyhold  when  he  made  his  will,  as  when  he 
made  the  settlement  or  indorsed  his  rental;  and  that  therefore  there  was  no- 
thing appearing  on  the  will  to  warrant  a  construction  of  the  word  cofyhold^  so 
contrary  to  its  ordinary  acceptation,  as  to  include  the  jveehohl  in  question. 

See  5  East,  57;  7  id.  299;   1  P.  Wms.  i286;  9  East,  366;  2  Atk.  450;  3 
Vcs.  jun.  522.  530;  6  Ves.  jun.  400. 
I  204  ]  5.  Whitbread  v.  May.  M.  T.   1801.  C.  P.  2  B.  &  P.  593. 

^h^'^*/^**'^*  A.  devised  his  "  estate  at  Lushill,  in  the  county  of  Wihs,  and  Hearne  and 
irine  has  Auckland,  in  the  county  of  Kent,"  to  his  son  in  tee.  At  the  time  of  the  devise, 
been  nt  -^  ^®^  lands  in  the  parish  of  Hearne,  and  also  in  the  several  parishes  of  C, 
times  doubt  W.  S.  R.  and  S.  all  which  he  purchased  bv  one  contract  from  one  person, 
ed;    ■  and  used  to  call  his  "  Hearne  Estate,"  or  **  Hearne- Bog-Estates."     The  es- 

tates at  Lushill,  in  Wilts,  and  also  a  farm  called  Buckland  Farm,  in  Kent, 
were  sold  before  the  testator's  death;  and  at  the  time  of  his  death  he  had  no 
estates  in  Kent,  except  that  which  lay  in  the  parishes  of  Hearne,  C.  W.  S. 
R.  and  S.  The  Court  were  divided  in  opinion,  as  to  whether  the  above  facts 
were  admissible  in  evidence  to  show  that  the  testator  intended  to  pass  the 
land  in  the  several  parishes  of  C,  W,,  S.,  R.  and  S.,  as  well  as  that  in 
the  parish  of  Hearne,  and  accordingly  gave  judgment  pro  forma  for  the 
plaintiff. 

G.  Doe,  d.  Chichester,  v.  Oxe-den.  T.  T.    1810.  C.  P.  3  Taunt.  147. 

Judgment  affirmed  Doni,  Proc.  4  Dow,  65. 
coiifi°m7d        ^  testator  devised  bis  estate  at  Ashton.     It  appeared  that  he  had  a  mater- 
by  Vdeci     "^*  estate,  comprehendmg  a  manor  and  capital  farm  and  lands  in  the  parish  of 
pion  of  the  Ashton,  as  well  as  several  other  estates;  some  in  the  adjacent  parishes,  some 
Home  of     <<?ri  and  fifteen  miles  distant.     Evidence  was  attempted  to  be  brought  forward 
Lords.         to  show  that  he  was  accustomed  to  call  all  his  maternal  estates,  his  Ashton  es- 
tate, to  raise  the  inference,  that  he  meant  to  devise  the  whole  by  that  name. 
The  Court  held,  that  the  premises  in  the  manor  or  parish  of  Ashton  only  pass- 
ed; observing,  that  this  would  give  the  will  an  effective  operation,  in  which 
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the  case  diirercd  {from  all  olhcrs  in  which  such  evidence  ha<r  been   received; 
for  in  lUcm,  without  ii,  the  dct'ise  would  have  had  no  operation;  whereas  here 


And  on  thi# 

7.  Doe,  d.  Brown,  v.  GREENiNC.  M.  T.  1814.  K.  B.  3  M.  Sf  S.   171.      principle; 
Tho  testator  in  this  case,  by  his  will,  devised  all  the  estate  ilnd  interest  whot-?*'®'  *'^' 

soever  which  he  had  or  could  claim,  cither  in  possession  or  reversion,  of  «tnd  j^jj^^*^^ 

in  any  lands  or  tenements  or  hereditaments  at  C.     Evidence  was  attempted  to  show,  that 

be  adduced  to  show,  that  another  estate,  near,  but  not  at  C.  was  formerly  uni-  io  •  devise 

ted  and  had  been  over  since  enjoyed  with  the  estates  tft  C,  in  order  to  show  <>^  P^perty 

that  it  passed  under  the  devise.    The  Court  said,  that  in  the  absence  of  autho-  ^^  ^''  ^^ 

rity  they  would  not  permit  it  to  be  agitated,  that  a  word  denoting  a  local  de-  !fl^'?'»^  z^ 
■     •  1       .  11         •   *  •  111  1  •  rt.         .  meani  to  la 

scnption,  and  not  a  general  description,  could  have  a  dittcrent  sense  given  toolade  prop 

it  by  the  admission  of  evidence.  erty  ntar 

8.  Doe,  d.  Dzll,  v.  Pigott.  T,  T.   1817.  C.  P.   1  Moore,  274;  S.  C.      C. 

7.  Taunt.  557.  f  205  1 

A  devise  was  as  follows:  "  I  devise  ail  my  freehold  and  copyhold  estates,  ^^'  'V**?!! 
situated  in  or  near  Latchingdon,  near  Maldon;  and  also  all  and  singular  my  that\  de 
freehold  and  copyhold  estates  at  or  near  P.  in  the  same  county,  which  last-^ise  ofes 
miiationed  estates,  are  now,  or  lately  were,  in  the  occupation  of  L.  P.  and  G.  uies,  "situ 
H."     The  tcstatriK  had  a  freehold  close  in  the  parish  of  St.  Peter's,  Maldon,  ate  in  or 
near  to  a  principal  street  of  Maldon,  distant  from  three  and  a  half,  to  six  and  a**®''  Jj:»,, 
half  miles  from  her  principal  estate  at  Latchingdon,  and  intercepted  from  it  ^??'    :'.' 
by  parts  of  three  parishes.     She  had  a  freehold  close  in  Steeple,  distant  two^iQ^^^ 
and  a   half  miles  from  Latchingdon,  and  nine  miles  from  Maldon.     She  had  close  which 
copyhold  lands  in  Latchingdon;  and  the  will  of  an  ancestor  spoke  of  lands,  was  situate 
both  freehold  and  copyhold,  in  Latchingdon.     The  Court  held,  that  the  free- ^0°**  o""  "* 
hold  close  in  St.  Peter's,  Maldon,  did  not  pass  bv  this  devise.  ?»"«  J!~"» 

9.  Roe,  D.  Gillard  v.  Giixard.  E.  T.   182J.'K.  B.  5B.&A.785;  S.  C.  J^^  "^"^^f 

1  D,  StR.  4G4.  M. 

A.  nt  the  time  of  making  his  will,  was  seised  in  fee  of  certain  freehold  and  And.ae  a 
leasehold  premises,  and,  amongst  the  rest,  of  a  dwellini^-house,  which  he  inha-  general  rale 
bited  in  the  parish  of  D.  and  six  acres  of  land,  situate  in  the  parish  of  S«,  ait  may  i>e 
mtle  distant  from  the  village  ot*  B.  and  70  acres  of  leasehold  land,  in  and  near  M^«d;  tl»t 
the  village  of  B.  and  58  acres  of  freehold  land,  and  some  leasehold  land,  injj^"™*** 
the  parish  of  W.     A.,  at  the  time  of  makins;  his  will,  resided  in  the  dwelling-  ^herethere 
house,  and  had  in  his  own  occujiation,  all  .the  land  in  the  parish  of  W.  the  free- are  two  ex 
hold  lands  in  the  pa-rish  of  S.  and  leasehold  lands  near  the  village  of  B.;  but  pressioioa 
the  freehold  lands,  in  the  parish  of  D.,  were  in  the  occupation  of  tenants,  Be-p»«d  dis 
fore  the  nraking  of  the  will,  A  had  contracted  to  sell  all  the  lands  in  the  P*''*»^  in'JJ^one  ^* 
of  S.  and  the  leaseholds  near  the  village  of  B.     The  amount  of  his  debts,  at  ^j^Z^qxo^ 
the  lime  of  his  death,  .exceeded  his  p^^rsonal  property.     A.  shortly  before  hiS|md  perfect 
death,  made  a  will  as  follows:  *<  I  direct  my  debts,  legacies,  and  funeral  ex- in  itself,  it 
penjes,  to  be  paid;  with  the  due  payment  whereof  I  charge  my  real  estates,  maai  be  ta 
I  give  to  my  nephew,  T.  G.,.  700/.,  to  be  paid  by  my  executors;  and  to  my  ne-  ^^^  ^J ^ 
phew,  J.  G.  (the  heir  at  law),  20/.,  to  be  paid  by  my  executors;  and,  lastly,  I  *e|^*°,  j,^ 
constitute  R.  G.  ray  solo  executor  of  all  my  lands  for  ever,  and  all  my  lease- qQujigo^^i^] 
hold  property  here  or  at  B.,  or  money  that  shall  become  due  for  the  same,  tered,  or  re 
paying  certain  annuities  thereout  bv  half-yearly  payments.  strained,  by 

The  Court  held,  that,  by  this  will,  the  executors  took  a  fee  in  the  freehold "T?*'/^ 
lands,  in  the  parish  of  W.,  and  made  use  of  such  remarks  as  follows:  We  are  J^^™ '^"'* 
perfectly  satistied  that  the  testator  intended  that  his  executors  should  take  all 
his  freehold  property.     The  testator's  debts  could  not,  it  has  been  found,  bo 
met  by  his  personal  property;  accordingly,  he  has  charged  his  real  estates. 
This,  however,  would  n')t  have  led  to  any  conclusion  against  the  heir;  but  he 
has  done  worse;  for  he  has  directed  that  legacies  should  be  paid  by  his  exe- 
cutors.    In  the  conclusion  also  of  the  wUl,  where  the  testator  makes  a  gift  to   [  206  ] 
the  execators  he  charges  it  with  annuities.     This  gift  is  clearly  applicable  to 

VOL.  VIII.  19 
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some  part  of  the  freehold.  The  question  is,  whether  it  includes  the  freehold 
at  W.;  and  we  think  it  does.  It  has  been  contended  that  effect  may  be  given 
to  it;  Ist,  by  considering  the  words  ''  here  or  at*'  as  relating  only  to  the  lease- 
hold property*  or,  Sdly,  by  considering  those  words  as  descriptive  of  all  the 
testator's  property,  both  freehold  and  leasehold.  The  latter  construction. will 
obviate  every  difficulty  that  may  otherwise  arise  in  the  construction  of  this  will, 
as  it  will  exclude  all  beneficial  interest,  not  of  the  heir  only,  but  also  of  the  next 
of  kin,  and  give  the  whole  property  of  both  kinds  to  the  executor,  for  his  own 
benefit,  subject  only  to  the  charges  mentioned  in  the  will,  and  prevent  an  in-* 
testacy  as  to  any  interest,  legal  or  equitable,  either  direct,  or  resulting  fit>n» 
the  operation  of  law.  There  appears  to  us,  however ,  to  be  a  greater  difii- 
culty  in  the  second  construction  than  in  the  first.  It  is  easier  to  construe  the 
the  word  ^'  here,'^  as  descriptive  of  the  freehold  at  W.,  under  the  peculiar  cir* 
Gumstances  of  its  situation  and  occupation  than  to  construe  the  words  ^'  at 
B."  as  descriptive  of  the  freehold  in  S.  For  these  reasons,  we  are  of 
opinion  that  the  words  of  description  <^  here  or  at  B,,''  whatever  be  their 
meaning,  are  to  be  confined  to  the  last  antecedent,  viz .  '^  my  leasehold  pro- 
perty,'' and  are  not  to  be  extended  to  the  more  remote  antecedent  ^'  my  lands 
for  ever;"  for  the  gift,  these  words  contain,  does  not  require  any  other  words 
to  give  effect  to  it,  for  the  purpose  of  directing  either  the  thins;  given  or  the  in* 
teiMed  donee,  and  may  therefore,  in  furtherance  of  the  mani^st  intention,  be 
taken  by  itself,  not  qualified  or  restrained  by  the  words  that  afterwards  occur.- 
See  Noy,  48;  Prec.  in  Ch.  471. 
Where  the  (5)  ^9  to  atstomarufreeholdn, 

ioteniion  of  £^  »•  CooK,  V.  Danvers.  H.  T.  1806.  K.  B.  7  East,  299;  S.  C.  3  Smith's- 

the  testator  '  '  t>        ant 

tieemed  to  ***P    *"^- 

be,  to  pais      A.  B.,  possessed  of  a  customary  estate,  parcel  of  the  manor  of  S  ,  held  of 

enflfomary  the  lord  of  the  manor,  according  to  the  custom  of  the  manor,  demisable  by  co- 
freeholdi,    py  of  court-roll,  to  which  she  was  admitted  on  payment  of  a  fine,  saving  the 
nndor  the     |.jgj|j  of  the  lord,  and  which  she  surrendered  to  such  use  as  should  be  declar- 
hold  *lhe^   ®^  ^y  ^^^  ^^^^  ^^  writing,  and  of  which  she  had  granted  a  lease  for  forty-one 
CoaA  gave  y^^^i  upon  licence  by  the  lord;  devised  the  same  by  the  description  of  all 
effeet  to  it.  that  copyhold  messuage  at  S.,  to  M.  C.     On  the  question  of,  whether  sucb- 
property  passed  under  the  description  given  of  it  in  the  will,  the  Court  said: 
the  estate  described  is  called  all  her  copyhold,  and  it  is  not  contended  that  she 
[  207  I  had  any  other  estate  to  which  it  could  apply;  and  supposing  it  to  be  a  misde- 
scription, there  cannot  be  a  doubt,  if  by  such  description  she  meant  that  estate^ 
it  could  pass. 

4th,    Wilh  reference  to  the  qttality  ofihe  esicde  conveyed. 
1 .  Fee-simple,      (a)  General  rule. 
1.  MmsHULL  V.  Hill.  E.  T.  1814.  K.  B.  2  M.  8t  S.  608.  S.  P.  Gates,  d. 
Markham  v.  Cooke.  3  Burr.  1684.  S.  C.  I  Bl.  Rep.  593.  S.  P.  Armi- 
ner's  case.  Lofft.  95.  S.  P.  Doe,  d,  Burvill^,  v,  Burvillb.  Lofrt.  100. 
S.  P.  Grumble  v.  Jones.  !  I  Mod.  207.  S.  P.  Bland  \.  Bland.  9 Mod. 
478.  S.  P.  Davis,  d.  Tullv,  v.  Hamlin.  Wines,61-2.  S.  P.  Anon.  Car- 
ter, 232.    S,  P.  DiGHTON  V   TowLiNsoN.  Com.  194.   S.  P.  Preston  V. 
AneaUteof  Funnell,  7  Mod.  296;  S.  C.  Willes,  164. 

inheiitance      In  this  case  there  was  a  devise  to  the  use  of  J.  C,  the  testator's  brother,  for 

may  pase    life;  and  from  and  after  his  decease  to  his  first  and  other  sons,  according  to 

if  Each  op    f^®''  »«nio"^y  of  age  and  priority  of  birth;  and  if  J.  C  should  die  without  such 

pc-rBto  be '■***•'  *"^  before  they  arrived  at  twenty-one,  then  to  the  use  of  J.  M.  (eldest 

leMtator'gio  fo«  of  T.  M,,  his  brofher-in-law)  and  his  son  or  sons  limited  as  aforesaid;  and 

tention:*      if  J.  M.  should  die,  leaving  no  son  or  sons  as  aforesaid,  then  to  K.  M.,  second 

son  of  T.  M,  and  his  son  or  sons  limited  as  aforesaid;  and  if  the  said  K.  M. 

•  Thus  it  wa«  resolved,  that  a  devise  to  a  man  in  perpetuum^  gave  him  ao  estate  in  fee; 

Br.  Ab.  Devise,  pi.  88;  1  lost.  9.  b.     So  of  a  devise  to  a  man  and  his  saccessora;  1  Rep. 

85.  h.     It  is  said  bj  Perkins,  see  567.  that  if  lands  be  devised  to  J.  S.  to  hold  to  hitn  and 

I   .^??"''  he  will  uke  an  estate  io  feeiumple,  bnt  this  is  denied  by  Lord  Cok;  1  Inst.  9.  b, 

lA>rd  Coke  also  says,  a  devise  to  A;  et- $anguim  tuo,  passes  a  fee,  for  the  blood  mns 

throagh  the  collateni)  as  well  as  the  lineal  line;  but  a  devise  to  a  man,  et  §€mim  9U0,  oalj 

gives iina  an  Mtate  tail;  1  Inst.  9.  b. 
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should  die,  leaving  no  aoa  or  sons  in  the  manaer  aforesaid,  tlien  to  the  use  of 
his  neice  A.  M.,  her  heirs  and  assigns  for  ever.  The  Court  held  that  J.  C. 
having  died  without  issue,  J.  M.  (the  eldest  son  of  T.  M.)  took  an  estate  for 
life,  and  W.  C.  M.  (his  oaly  son,  who  had  attained  twenty  one)  took  a  vested 
indefeasible  remainder  in  fee.  See  2  Saund.  388;  9  £ast,  400;  Willes,  138; 
Cro.  Jac.  690;  3  T.  R.  143;  6  id.  614;  7  id.  689. 

2.  Doe,  d.  J.oiks,  v.  Avis.  E   T.  1792.  K.  B.  4  T.  R.  605.  Which  in 

A  special  case  stated,  that  A.  being  seised  in  tail  of  an  undivided  fourth  part  f  ^ntion  it  is, 
of  an  estate,  and  entitled  to  the  reversions  in  fee  of  two  other  fourtlis  thereof,  1™,  ?u 
expectant  on  the  dotermination  of  estates  tail  in  other  persons;  by  her  will^  af-  primary  ob 
ter  reciting  that  she  was  entitled  to  one  undivided  fourth  part  of  the  estate  inject  of  the 
question,  deviled  her  said  fourth  part,  share,  or  interest,  of  or  in  the  said  es-Coorttosat 
late,  to  B.  in  fee,  upon  certain  trust*)  for  the  benefit  of  her  mother,  her  sod,  i"0^* 
and  C.  and  D,  her  two  daughters.     A.  then  directed  all  the  residue  and  re- 
mainder of  her  estate  and  e fleets  to  be  sold,  as  soon  as  might  be  afler  her  death, 
and  her  funeral  to  be  paid  thereout,  and  the  overplus,  if  any,  to  be  divided  be- 
tween her  said  two  daughters.     The  Court  were  of  opinion,  that  although  the 
general  words  in  the  residuary  clause  were  in  themselves  sufficient  to  pass  a 
tee,  yet  in  this  case  the  remainder  expectant  on  the  estate  tail  did  not  pass  by    I  ^^  J 
them,  it  not  appearing  to  be  in  the  contemplation  of  the  testatrix  when  she 
made  her  willf  and  it  being  also  probable  from  the  purpose  to  which  a  part  of 
the  produce  was  to  be  applied,  namely,  the  payment  of  funeral  expenses,  that 
she  only  meant  to  give  something  which  could  be  disposed  of  immediately. 
3.  Dob,  d.  Crutcufield,  v.  Pbarce.  E.  T.  1815.  Ex.  1  Price,  36S.  S.  P. 
GooDRiQHT,  D.  Parrack,  v.'Patcu.  Lofld.  224.  S.  p.  Oates  v.  Brtdoh. 
3  Burr.  1896.  there  tfjf 

This  case  came  before  the  Court  on  an  ejectment  brought  by  an  heir  at^^^ds  of  in 
law,  that  is,  by  the  devisees  of  that  heir,  against  the  devisee  of  the  person  toherUaoceer 
whom  the  original  testator  had  devised  an  estate  in  the  premises  in  question,  perpetnitj: 
The  devise  was  ^'  I  do  give  and  dispose  of  all  my  wordiy  goods  it  hath  pleased 
God  to  bless  me  with"  as  follows:  ^'  I  give  to  my  son  T.  the  BMinor  of  F.,  and 
all  my  lands  in  that  parish."     And  '^  I  do  ^ive  to  my  son  R.  the  perpetual  ad* 
vowson  of  Husbands  Bowtrihy  in  Leicesierskire^  and  my  manor  of  Stanwick,  and 
all  my  lands  in  Northampton."     At  the  trial  it  was  insisted  on  the  part  of  the 
heir  that  he  was  entitled  as  heir  at  law  to  all  the  testator's  real  property,  not 
expressly  or  by  necessary  implication  devised  away  from  him.     On  the  other 
side,  it  was  coutended  that  a  manifest  intention  was  apparent  on  the  face  of 
this  will,  OB  the  part  of  the  testator,  to  give  to  R,  a  tee  in  the  estates  in  North- 
amptonshire. 

Per  Cur.  It  is  not  necessary  for  us  to  decide  what  estate  R.  took  in  the 
advowson.  The  real  question  now  is,  whether  the  devisee  R.  took  an  estate 
in  those  lands  in  Northamptonshire  for  life,  or  in  fee  ?  In  this  case  it  was  ar- 
gued, that  the  introductory  words  manifested  an  intention  to  give  a  fee;  but 
there  are  many  cases  where  introductory  words,  full  as  strong  as  these,  have 
been  construed  not  to  extend  to  carry  a  fee,  and  so  it  has  been  often  decided. 
In  the  case  of  Right  v.  Sidebotham  Doug.  769.  the  testator  sets  out  with  giving 
and  disposing  of  all  his  worldly  goods  and  estate,  which  makes  it  a  stronger 
case  than  the  present.  Then  he  gives  to  his  sister  S.  U.  and  to  her  son  It. 
He  then  gives  to  hi»  wife  9.  S.  all  the  rest  of  his  ^oods  and  chattels,  and  per- 
eonal  estate  whatsoever.  ^^  Also,  I  give  and  devise  to  S.  S.  my  said  wife,  her 
heirs  and  assigns  for  ever,  all  my  lands  lying  in  the  parish  of  B.  And  I  give 
and  bequeath  to  my  wife  aforesaid  all  my  lands,  tenements,  and  houses  lying 
in  the  parish  of  0.  N."  The  Court  held,  she  only  took  an  estate  for  life,  al- 
though comprised  in  the  same  sentence  in  which  he  had  gij^en  her  the  prevt* 
ous  estate  in  fee,  and  that  for  want  of  the  words  of  limitation  being  repeated. 
On  the  whde,  the  best  view  of  this  case  seems  to  be,  that  we  should  not  be 
warranted  in  giving  a  fee  to  R  in  the  testator^s  lands  in  Northamptonshire,  for  ^^^  .^^  ^^^ 
want  of  words  of  inheritance  or  perpetuitV'     ^  c<*''4ofehst 

4.  Eyres  v.  Faulkland.  H.  T.  1697.  K.  B.  I  Salk.  231.  telflr«al>  i» 

A.,  being  possBssed  of  a  term  for  99  years,  devi:*ed  it  to  B.  for  life,  and  so 
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to  him  the  specific  power  of  charging  the  estate  with  legacies.  We  think, 
theref'Te  that  W.  F.  under  the  will,  took  an  estate  in  fee,  with  an  executory 
dcvisci  over  (in  the  event  of  his  dying,  having  no  issue  hving  at  his  death,)  to 
such  person  as  should  in  that  event  be  the  heir-at-law  of  the  testator. 

Sees  Ves  jun.  332.  492;  5  Ves  jun.  399;  2  Saund.  380;   12  East,  589; 
Ithaving     Willes,  1 ;   1  Atk.  432;  2  Bl.  736    Cowp.  420;  3  T.  R.  143;  7  id.  589. 
been  alrea  ^     Dewe,  d.  Wilkins,  V.  Kemeys.  E.  T.  1808.  K.  B.  9  East,  .306. 

th  Mh°'  Property  was  devised  to  A-  for  life;  remainder  to  B.  and  his  heirs;  but  if 

(  '212  1  ^*  ^*®^  before  A.  or  if  she  died  without  heirs  of  her  body,  then  to  C.  and  his 
vrordor  or^^*"**)  ^^-  ^'  survived  A.  and  afterwards  died  without  issue.  The  question 
such  like  was,  whether  the  remainder  over  took  effect.  The  Court  decided  in  the  ne- 
expressions  gative;  holding  that  the  devise  over  to  C.  after  B.  could  only  take  effect  if  B. 
will  be  COD  died  before  A.  and  without  issue;  for  that  unless  or,  were  read  as  andy  the  de- 
stru^  and,  ^-g^  ^^^^^  would  take  effect  if  B.  died  before  A.  ahhough  B.  left  issue,  which 
ate^h^e*^ob  would  clearly  be  against  the  aj>parent  intent  of  the  devisor,  which  was  to  pre- 
jeci  the  tea  fer  the  i.ssue  of  B.  to  C.  . 

taior  had  in  12»   RiGiiT,  D.  UuRD,  V.  Saundebb.  H,  T.  1803.  K.  B.  1   Smith's  Rep.  136. 
view;  j^  testator  expressed  his  intention  of  disposing  of  his' estate,  real  and  person- 

And  that     al,  and  devised  freehold  estates  at  A.  to  E.  S. ;  and  to  M.  S.  a  manor  and 
the  gram     ^^^^  ^^  L  and  lauds  and  premises  at  S.  and  at  S.  G.  "  which  two  last  were 
™^*":?'*^°^  freehold,"  charged  with  several  annuities.     The  estate  at  L.  was  leasehold 
a  will  will   for  lives;  and  in  order  that  the  lives  of  the  estate  at  L.  might  be  kept  duly  fill- 
only  pre      ed  up,  he  gave  400/.  for  the  purpose  of  renewing  on  his  decease;  and  directed 
vail,  where  that  if  any  life  should  drop  during  the  life  of  the  annuitants,  then  if  H,,  son-in-  • 
•*  ®""  H*     ^*^  *^  ^'  ^'  ^'^"'^  renew,  he  should  have  the  full  moiety  of  the  said  estate, 
d         co*n  *^^  ^^^  remaining  moiety  after  the  decease  of  M.  S.  to  be  divided  between  her 
Histenlly      ^ons  and  drughters;  and  if  H.  did  not  fill  up  the  life;  either  of  them  who  should 
witti  the  tea  renew,  should  have  the  full  moiety  of  the  said  estate,  after  the  annuities  char- 
tatar'a  evi  ged  upon  it  were  paid;-  and  if  neither  renewed,  then  the  lands  and  heredita- 
dent  wish;  ments  at  S.,  and  the  lands  and  hereditaments  at  S.  G.  to  be  sold,  and  a  renew- 
al made  with  the  purchase  nxoncy;  and  if  the  said  M.  S.  and  H.,  or  whoever  « 
should  be  in  possession  of  the  said  estate,  should,  pay  400/.  to  A.  W.  the  annui- 
ty chargeable  to  him  of  25/.  (one  of  those  charged  on  the  freehold  also)  should 
cease.     From  the  observations  of  the  Court,  the  construction,  put  on  the  terms 
.  of  the  will,  will  be  apparent.     They  said:  we  have  had  some  difficulty  in  the 
course  of  the  argument  as  to  the  proper  constrtiction  of  this  will;  without  how- 
ever, violating  the  general  sense  of  the  words  used,  we  cannot  say  that  the  mo- 
iety of  the  S  estate  was  intended  to  go  to  H.     We  feel  indeed,  considerable 
difficulty,  for  we  fear  the  intention  of  the  testator  was  otherwise.     Here  he  uses 
the  word  estate  in  the  singular  number,  and  he  does  so  in  the  beginning  of  the 
will,  when  he  proposes  to  devise  all  his  real  and  personal  estate,  but  that  would 
weigh  little.     By  the  words,  full  moiety  oj  the  said  estate,  it  is  doubtful  whether 
he  means  only  the  moiety  of  L.  estate;  for,  if  the  renewal  was  not  made,  it 
was  to  go  to  the  sons  and  daughters  of  M.  S.  'ithey  renewing  to  have  the  full 
moiety  afVer  the  said  annuities  above  charged  shall  be  paid;'^  and  these  were 
charged  upon  the  freehold  also;  but  they  were  to  have  one  moiety,  share  and 
share  alike,  without  renewing;  and  he  meant  to  give  to. the  sons  and  daughters 
of  M.  S.  all  which  he  meant  to  give  to  M.     We  are  not  however,  inclined  to 
say,  that  if  he  meant  to  give  more  than  the  leasehold,  he  has  used  sufficient 
words  to  convey  that  intention,  and  if  a  testator  does  not  use  words  to  express 
For,  where  i^jg  meaning,  the  estate  must  go  to  his  heir  at  law.     See  Doug.  730;  3  Burr. 
[aTnwSrri533:  Cowp.  661,  2. 

[  213  I  1^  Doe,  d,  Annandale,  v.  Brazbr.  H.  T.  1821.  K.  B.  5  B.  &  A.  64. 
in  a  will  in  A  testator  by  his  will  bequeathed  the  rents  of  one  dweUing-house  situate  in 
their  natnr  A.  to  C.  B.  for  his  life,  and  from  and  after  the  decease  of  the  said  C.  B.,  be 
a]  order  bequeathed  the  same  rents,  together  wUh  the  rents  of  all  his  other  houses  and 
J^®"j..l?*"' lands  unto  his  nephew  and  neice  therein  mentioned,  for  their  hves,  and  the  life 
t^e^i'nten  ^^^^^  survivor;  and  after  the  decease  of  the  survivors  of  them,  he  gave  and 
tioD  or  the  devised  all  his  houses  and  lands  to  trustees,  in  trust  to  sell  the  same,  and  to 
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pay  Iho  produce  of  such  sale  UQto  such  of  the  children  of  his  nephews  and  niece  testator,  the 
as  should  be   living  at  the  time  of  the  decease  of  the  survivor;  and  then  devis-^®"*^ 
cd  ail  the  residue  of  his  estates  to  C.  B;      It  was  contended  that  no  interest  ^^^^^*  ^J 
passed  to  the  nephews  and  niece  of  the  testator  by  the  will,  until  after  the  death  poiing 
of  C,  B.      Sed  per  Cur.     Phe  proper  way  of  reading  the  will  is  this:  **  I  give  them,  de 
to  C.  B.  that  house,  and  after  his  decease  I  give  and  bequeath  the  rents,  is-  part  from 
sues,  and  profits  of  that  house  to  my  three  nephews  and  niece,  together  vnih  the  tbe  chief 
rents,  issues,  and  profits  of  my  other  houses,"  applying  the  words,  together  '"*®  ^  ^^"^ 
wilh^  as  a  repetition  of  the  words  of  gift  and  bequest.     The  testator  did  not  yyhid,  p^^ 
mean  to  postpone  the  interest  in  the  other  houses  till  after  the  decease  of  C.  B.  v.-ides  all 
but  to  give  to  him  the  immediate  interest  in  that  house.     See  1  Saund.  181.    the  learning 

(6)  Effsct  of  appointment  of  trustees  of  inheritance,  of  devises, 

Trrnt  v.  Hay.  H.T.   1806.  K.  B.  7  :East,  96;  S.  C.  3  Smith's  Rep.  69,  ^»*.- .*?>/*/ 
semb.  overruling;  S.  C.  M.  T.   1804.  C.  P.   1  N.  R.   116.  LllK^tn 

A  testator  having  an  estate  settled  on  himself  for  life,  remamdcr  m  trust  to^hat  they 
secure  500/.  a  year  to  his  wife,  in  lieu  of  dower;  remainder  to  trustees  for  200  can  indabit 
years,  for  the  better  securing  of  the  annuity;  remainder  to  himself  in  fee;  gave  ably  collect 
200(.  per  annurrt  to  his  wife,  in  addition  to  her  jointure,  his  just  debts  being  *°  **®  **\®. 
previously  paid;  and  appoint  A.,  B.,  and  C,  as  trustees  of  inheritance  for  the  I^\*!j!,'  "*** 
execution  thereof     The  Court,  on  a  case  sent  by  the  Lord  Chancellor,  that  *  .    .  ! 
is  three  judg(^8,  viz.  Ellenborough,  C.  J.,  Grose,  J.,  and  Le  Blanc,  J.,  were^j,  whom* 
ot  opinion  that  A.,  B.,  C,  took  an  estate  in  fee,  in  remainder,  in  the  said  real  an  estate 
C'f^tates  of  the  testator,  subject  to  the  term  of  200  years,  considering  that  the  was  settled 
words  trttsifi^  of  irJieritance  meant  trustees  to  inherit  /ns  estates  for  the  execution  ^or  life, 
of  his  will.     But  Lawrence,  J.  said:  the  rule  of  law  being,  that  the  intent  of 8^^®'  ^^^^^ 
a  testator  to  disinherit  his  heir  at  law  must  bn  clear,  and  appear  plainly  in  his  5o5j^**200/ 
will,  otherwise  his  heir  shall  not  be  disinherited,  the  question  for  the  opinion  of  p^f.  annum 
the  Court  will  depend  upon  this,  viz.  whether  such  intent  doth  .so  appear.^  and  I  to  his  wife, 
do  not  think  that  it  does;  for  the  testator  has  not  made  any  mention  of  his  lands  in  addition 
nor  has  he  in  any  manner  referred  to  them:  the  addition  to  his  wife's  jointure  to  her  join 
is  not  charged  upon  them;  and  that  part  of  his  w^ill  may  he  well  satisfied,  if  his!".*' y"^  *^i 
personal  estates  be  the  fund  for  paying  it.     The  giving  his  wife  200/.  a  year  in  ^-q^j^Ji^ 
addition  to  her  jointure,  is  hut  the  giving  that  sum  over  and  above  the  jointure,  was  secor 
and  it  will  not  be  the  less  an  addition  to  it,  if  it  be  payable  from  a  different    f  214  ] 
fund.     The  principal  ground  on  which  it  has  been  contended,  that  the  testator  ed  by  a 
devised  his  lands  for  the  payment  of  it,  is  furnished  by  that  part  of  the  will  term  oat  oi 
which  appoints  certain  persons  to  be  trustees  of  inheritance  for  the  execution  J^"  *"®^*  *■ 
thereof,  which  exprossion,  though  it  may  furnish  ground  to  conjecture  that  the  JLpQinteJ 
testator  meant  that  they  should  take  his  real  estate,  to  enable  them  to  execute  irustees  of 
his  will,  iS;  in  my  opinion,  too  uncertain  to  have  such  effect  as  was  contended  inheritanco 
for.     The  use  of  any  expression,  made  so  inaccurately  as  it  cannot  but  be  ad- for  the  ex 
mitted  this  has  been,  without  any  circumstance  to  fix  and  mark  its  sense  and*^^*®" 
meaning,  and  that,  by  a  person  so  ignorant  of  legal  forms,  as  the  testator  ap-  {,Jd***i|Jm 
pears  to  have  been,  will  not,  I  think,  authorize  the  Court  to  say,  that  it  must  ^^^  trustees 
be  understood  with  reference  to  his  real  estates      The  word  inheritance  may  took  a  fee, 
have  been  supposed  by  him  to  have  been  more  gcnerjilly  applicable  to  things  in  the  testa 
personal  than  it  is  when  properly  u-^ed;  or  that  the  mode  in  which  things  realtor's  lands, 
and  personal  are  transmitted  to  th^sc  who,  as  the  reprnsontativesof  their  own- 
ers, arc  entitled  to  them  on  their  deaths,  was  an  acquisition  by  inheritance  as 
much  in  the  one  case  as  in  the  other;  or  he  might  suppose  that  things  person- 
al would  descend  to  an  heir;  or  he  might  mean,  by  the  expression  he  has  used 
to  point  out  those  whom  he  meant  to  succeed  to  the  trusts  of  his  will,  on  the 
deaths  of  the  person*^  he  had  named,  and  that  in  their  heirs  those  funds  should 
he  vested,  which,  without  charging  his  real  estate,  would  be  attainable  to  satis- 
fy the  bequests  to  his  wife,  Sic.     And  I  think  it  will  be  going  much  beyond 
any  of  the  cases  which  are  to  be  found  in  our   books,  to  hold  that  this  will  in 
any  way  affects  the  real  estates  of  the  testator.     I  am  therefore  of  opinion,  that 
A.  B.  and  C.  did  not  take  any  estate  or  interest  in  the  real  estates  oflhe  said  tes- 
tator, under  and  by  virtue  of  his  will;  and  that  they  had  not,  by  virtue  of  his 
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vnW,  a  power  to  make  any  convevance  or  appointment  of  any  estate  or  interest 
of  or  in  such  real  estates.  See  4  Ves.  4^1 ;  Style,  301 ;  Sid.  76;  2  Str.  798; 
3  Hurr.  1G04;  5  id  2608;  1  P.  Wms.  472;  2  id.  309;  Hob.  21;  6  Ves.  jun. 
44-5;  1  Anderson.  145;  1  Vent.  338;  1  Ch.  Ca.35;  Hard.  204;  1  Lev.  304; 
Vaughan,  2G2. 

(c)  Effect  of  particular  expressions, 
{a  1 )  All  my  freehold  afid  leasehold  cslatcs.* 
(6  I)  All  my  real  property. '\ 
[  215  ]  (c  1)  Ml  Ike  rest  and  residue  of  my  eslaie. 

SiMw  V.  Bull.  M.  T.  1701.   K.  B.   12  Mod.  596.     S.  P.  Tanner  v.  Wise. 
3  P.  Wms.  295.    S.  P.  Pliffe.  v.  Gibboi^s.   M.  T.    1715.  K,  B.  2  Ld. 
Raym.  1324.     S.  P.  Carpenter  v.  Chapman.  9  Mod.  92. 
"All  the  Per  Trevor,  C.J.     In  the  constrnction  of  wills  generally,  the  words,  my  es- 

resi  and  res  ^j^j^^  ^j^^  residue  of  my  estate,  or  the  overplus  of  my  estate,  may  well  pass  an 
esiaio''  em  *"'^critance,  where  the  intent  is  apparent  to  pass  it.     But  such  an  intent  to  car- 
bodies  afeo^y  ^"  inheritance  by  such  words  must  he  very  apparent,  and  necessary  to  be 
iimple.        drawn  from  the  words  ot   the  will,  and  circumstances  of  the  case;  for,  if  the 
words  be  indi  i'erent  to  real  and  personal  estate,  or  may  be  applied  to  personal 
alone,  then  the  heir  at  law  is  not  to  be  disinherited  by  the  implication  of  such 
words,  or  bv  any  implicjitio'n  at  all,  but  when  it  is  a  necessary  orte. 

(c  1)  Fssiate. 
K  Randall  V.  TucuiN.    M.  T.    18  15.    C.  P,6Taunt.   410;  S.  C,  2  Marsfr. 
113.   S.  P.  Lane  v,  Hawkins.  M.  T.  1683.  IL  B.  2  Show.  388.     S.  P. 
BiiiDGEWATER  V.  BoLTON.  H.  T.  1703.  K.  B.  I  Salk.  236.    S.  P.  Barry 
V.  Edgewortii.  E.  T.  1729.  K.  B.  2  i  .  Wms.  523.    S.  P,  Chichester 
V.  CnicriESTEU.  M.  T.  1811.  C.  P.  4  Taunt,  176.  S.  P.  Wilson  v.  Rob- 
inson. 2  Lev.  91.  S.  C.  3  Keb.  180;   1  Mod.  100.  S.  P.  Reaves  v.  Win- 
NiNfnoN.  T.  T.  1684.  K.  B  3  id.  45.    S.  P.  Hvlet  v.  Hyley.    id.  228. 
S.  P.  Moo5  V.  Price.  T.  T.  1672.  K.  B.  3  Kcb.  49.  S.  P.  Carter  v. 
Horner.  E.  T.  1692.  K.  B.  4  Mod.  89;  S,C.  1  Show.  349.  S,  P.  Shaw 
V.  Bull.  M.  T.  1701.  K.  B.  12  Mod.  594,     S.  P.  Clifpe  v.  Gibbons.  M. 
T.  1715.  K.  B.  2  Ld.  Raym.  1321,  S.  P.  Styles  d.  Rayjment.  v.  Wal- 
lORD.  2  Bl.  Rop.  938.  S.  P.  Doe,  d.  Morris  v.  Underdown.  M.  T. 
1741.  C.  P.  Willes,  296.  S.  P.  Carter  v.  Horner.  4  Mod.  90. 
Thfe  word        By  a  will  devising  lands,  the  testator   gave  to  his  neice  a  number  of  testa- 
**  estate    ^  ments,  describing  particularly  the  situation,  abuttals,  and  the  tenants  of  such, 
SmrSe^  ®^  and  then  added,  "all  which  said  estate,   being  copyhold,  and  held  of  the  man- 
or of  K.,  I  devise  to  my  said  niece,   for  life,  and   then  to  her  son  B."     Ihe 
testator  then  directed  that,  as  long  as  one  of  his  tenants  should  choose  to  occu- 
py one  of  the  houses  devised,  ho  should  not  be  charged  more  than  his  present 
rent     He  then  bequeathed  to  a  man  and  his   wife,  and  the  survivors,   5s,  a 
week,  to  be  paid  weekly,  out  of  the  estates  devi.scd. 

The  court  held,  that  B.  took  an  estate  in  fee;  and,  in  adverting  to  the  ar- 
guments of  the  counsel  who  had  argued  the  case,  said:  It  is  admitted,  very 
properly,  that  the  word  eslaie,  or  cstaleSy  will  carry  a  fee,  unless  the  other  parts 
of  the  will  restrain  the  effect  of  it.  Formerly,  a  narrower  construction  pre- 
vailed; and,  it  was  held  that,  if  the  word  "  estate"  were  attended  by  words 
designating  the  thing  devised,  or  its  situation,  it  was  to  be  considered,  not 
as  descriptive  of  the  interest  intended  to  be  pa.sscd,  but  only  of  the  lands 
[  216  J  themselves,  which  were  the  subject  of  the  devise.  Latterly,  however,  6  more 
liberal  construction  has  been  adopted;  and  the  word  "  estate,"  though  it  be  fol- 
lowed by  words  which  point  at  the  situation,  or  at  the  particular  house  or  land, 
has  been  held  to  convey  a  fee  simple.  It  may  be  restrained.  It  may  bo 
shown  by  other  part."?  of  the  will,  that  the  testator  has  used  the  word  "  estate" 
a.s  descriptive  only  of  the  thing  devised,  and  not  of  the   interest   meant   to  be 

*  Devise  .of  '*  all  my  frcahold  and  lcase!)old  estates,"  carries  a  fee;  Doe,  d.  Dayy,  v* 
Burnsnll,  6  T.  R.  34. 

t  These  word.s  have  been  considered  as  su&cienl  to  carry  an  estate  in  fee  simple;  J 8 
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conveyed ;  but  then  it  lies  on  the  party  who  contends  for  thin  narrow  construe- 
tion,  to  show  that  there  are  such  words  o(  restraint  in  the  will.     It  has  bcco  ar- 
gued, that  sucli  words  of  restraint  are  here  to  bo  found,  in  the  former  branch  of 
the  devise,  to  which  the  latter  branch  refers.     That  the  testator,  having  first 
ennumerated  the  several  messuages,  lands,  Sec,  to  be  devised,  afterwards  de- 
vises them  by  the  description  of  *'  the  said  copyhold  estates,''  and  that  tho 
words  ^'  said  copyhold  estates"  can  carry  no  larger  meaning  than  the  words 
'^  messuages,  lands,  &c.,"  to  wliich  they  refer,  and  that  both   are  plainly  used 
in  the  same  sense.     To  this,  it  has  been  answered,  and  we  think  satisfactori- 
ly, that  the  testator's  only  reason  for  enumerating  the  different  parts  of  his  co- 
pyhold property  was,  that  he  meant  to  devise  them  to  different  persons;  that 
no  such  enumeration  is  found  in  the  devise  of  his  freehold  property,  the  whole 
of  which  is  given  to  one  person,  by  tho  general  description  of  all  my  freehold 
estate-,"  that  the  copyholds  nre  first  particularly  described,  on  account  of  the 
different  portions  into  which  they  are  to  be  divided;  but  that,  when  he  comes  ^'  *■  *^* 
to  the  clause  in  which  he  bequeaths  them  to  his  niece  for  life,  and  then  to  her  "J*^"* 5"**^ 
son,  he  deserts  the  former  description,  and  uses  the  word  "estates."     This ^ij^^  ^j^^  j^^ 
accounts  for  his  having  first  enumerated  the  different  copyholds,  and  does  not  ued;  for, 
take  from  the  legal  effect  of  the  word  "  eatates,"  by  which  he  devises  them,  so  far  from 
nor  gives  it  a  narrower  construction  than  the  law  in  general  assigns  to  it.  **■  being  no 

ii.  UoZyD.  Urrv,  v.  Hvhvev.  T.  T.  1770.  K.  B.  5  Burr.  2638.  S.  P.  Hold- ^^^^'^J^ 
PAST,  p.  CowpER,  V.  Martex,  M.  T.  1786,  K.  B.  1  T.  R,  411.  S.  P.  of  in'Krit 
Fletcher  v.  Smitox.  M.  T.  1788.  K.  B.  •i  id.  656.  ance,  to 

A  person  devised  all  the  rest  and  residue  of  his  estate,  whatsoever,  and  make  it 

wheresoever,  to  his  wife.     It  was  contended  that  the  word  "  estate"  did  not  pass  a  fee, 

necessarily  moan  real  estate.     But  Lord  Mansfield  answered,  that  the  word*'^""?**  ^^^ 

*^  estate"  carried  every  thing,  unless  tied  down  by  particular  expressions.  beaded"' 

3.  Holdfast  v.  Marten.  M  T.  1786.  K.  B.  1  T.  R.  41 1.  j^  make  it 

By  will,  testator  gave  and  bequeathed  to  A.  his  estate,  at  B. ;  and,  afler  giv-  pam  a  less 
ing  several  legacies,  added,  **  after  these  legacies,  I  give  and  bequeath  all  the  estate, 
rest  of  my  effects,  furniture,  estates,  real  and  personal,  to  C."     The  testator  This  word 
died,  leaving  n  small  freehold  estate  not  mentioned  in  his  will.     It  was  con-  will  not  bo 
tended  that  A.  took  only  an  estate  for  life  in  tho  estate  devised  to  her,  the  words  L®'^"^]?^ 
of  locality  annexed  to  the  gifl  of  the  estate  rendering  it  a  description  of  ^<>ef»ceto  lo 
thing  given,  and  not  of  the  testator's  interest  therein.  cat  posi 

Secipcr   Cur,     A.  takes  a  fee.     The  word  "  estate"  is  the  most  general  tion; 
word  that  can  be  used;  for,  so  far  from  its  being  necessary  to  add  words  of  in-    [217  "J 
heritance,  in  order  to  make  it  pass  a  fee,  words  of  restraint  must  be  added,  in 
order  to  carry  a  less  estate ;  for,  it  is  genus  gentralisstniwia.     Besides,  it  was 
clearly  the  intention « of  the  testator  to  give  his  whole  estate  in  B.  to  A.,  and 
tho  rest  to  C. 

4.  Roe,  d.  Child,  v.  Wriokt.  H.  T.  1806.  K.  B.  3  Smith's  Rep.  22D. 

The  following  were  the  words  used  in  a  will:  *^  1  give  unto  my  grandson,  J.  Or  other  ex 
W„  all  my  estate,  lands,  &.c.  known  and  called  by  the  name  of  the  ^al-yard.^'J^^"* 
in  the  parish  of  St.  Giles,  London  "     The  question  was,  wheth^  Uie  devi*^  exdngiveiy 
took  an  estate  in  fee,  or  an  estate  for  life.     The  Court  held,  that  the  '^^"^"^  to  the  eor  • 
were  suHicient  to  pass  an  estate  in  fee,  otherwise  the  devise  of  the  e*^'**®  would  p^^  of  the 
only  bo  the  same  as  a  devise  of  the  lands.     All  the  words  m*^^  ^^v®   their  land, 
proper  meaning;  and,  if  so,  the  word  cstaie,  is  not  restrained  *y  the  word  lands. 
The  latter  is  only  descriptive  of  the  local  situation  of  the  estate  demised ,  and  la 
tantamount  to  such  expression  as  "  all  my  estate  t*  lands,  fitc,  called  §-c. 
If  therefore,  the  word  estate  is  not  restrained  by  i\^  word.  to?irf,  the  only  qiies- 
tion  is,  whether  it  is  restrained  by  the  words  ''called  and  known,  *c.       But 


5G5,  S.  P.  Dj,m,  d.  RiCHARDsoN,  V.  Hood;  7  Taunt.  3 5.  ^^^  ^f  jj,q 

Tho  testator  devised  as  t'oJ^ows:  "  I  give  unto  my  brother,  J.  G.,  of  b.,  in^^,^  ^, 
the  county  of  M.,  my  freehold  estate,  consisting  of  f3<)  acres  of  land,  more  or  tatr. 
VOL  VIII  '^0 
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less,  with  the  dwcIHiig-house,  and  all  erections  on  the  said  farm,  situated  at  S. 
in  the  county  of  M.,  now  in  the  occupation  of  J.  G."     The  testator  afterwards 
bequeathed  his  personal  property  to  J.  G.  and  other  relations      On  a  feigned 
issue,  the  question  was,  what  eslute  J.  G.  took  in  the   premises  at  S.  in  the 
county  of  M.?     For  the  devisee,  it  was  said,  that  the  word  "  estate"  or  "  es- 
tates** will  carry  a  fee,  unless  the  other  parts  of  the  will  restrain  the  effect  of 
it.     And  it  was  urged  that,  in  (his  case,  the  word  estate  was  used  in  the  ope- 
rative part  of  the  devise,  and  was  therefore,  of  itself,  sufllicient  to  carry  a  fee, 
and  was  not  cut  down  to  a  life  estate  by  describing  it  to  consist  of  30  acres  of 
land  at  S.;  the  latter  terms  merely  designated  tlie  quantity  and  local  descrip- 
tion of  the  property.     For  the  defendant  it  was  contended,  that  the  testator  did 
not  mean  it  in  a  technical  sense,  to  give  an  estate  in  fee,  or  for  life;  but  meant 
to  use  it  in  its  popular  sense,  namely,  to  express  the  extent  and  locality  of  the 
property,  and  not  the  interest  he  intended  to  pass.     His  meaning  is  not  to  be 
derived  from  other  parts  of  his  will,  but  must  be  principally  confined  to  that 
senteticc  alone,  in  which  he  devises  the  estate  in  question  to  the  plaintiff,  and 
which  must  be  construed  in  a  restrictive  sense,  as  applicable  only  to  local  des- 
[218  1    cription,  and  not  to  the  interest  of  t'lc  estate.     He  did  not  express  whether  he 
devised  it  in  fee,  in  tail,  or  for  life,  but  merely  timt  it  consisted  of  thirty  acres, 
situate  tit  S.,  then  in  the  occupation  f>f  J   G.     He  docs  not  express  what  in- 
terest he  was  to  take,  but  merely  left  him  \hv,  estatu  he  was  then  in  poasossioxx 
of.     It  has  long  been  settled  that  the  word  **  e-rtntc"  is  sufficient  to  carry  the 
fee.     In  Pettiwarde  v.  Prescott,  7  Wes.  i5l.  the  Chancellor  says:  "At  aa 
early  period,  it'was  doubted  whether  the  word  "  estate"  merely  was  to  be  ap- 
plied to  the  land  only,  or  to  the  interest  in  it;  it  has  been  long  settled,  that  it 
is  of  itself  sufficient  to  carry  the  fee.     But  when  words  of  locality  as  *  in'  or 
*  at,^  a  particular  place  are  added  the  question  is,  whether  they  do  not  narrow 
and  restrain  the  import  of  that  word,"     He  then  goes  on  to  observe,  that,  "so 
late  as  Lord  Talbot's  time,  this  was  a  subject  of  doubt;**  but  after  alluding  to  * 
the  cases  referred  to  in  Fort.  157;  2  P.  Wms.  3S7;  1  Ves,226;  2  T.  R.  658; 
Cowp.  299.  he  adds,  "  so  that  from  1  Vcsey ,  down  to  1 802,  we  have  the  con- 
curring judgments  of  Lords   Hardwicke,  Mansfreld,  Kenyon,  and  Sir  W. 
Grant,  that  there  is  no  instance  of  its  carrying  a  fee,  when  restrained  and  con- 
fined to  mere  Itcal  description  by  the  addition  of  the  words  *  in  the  occupation 
of  such  or  such  a  person.' " — The  judges  certified  that  J  W.  took  an  estate  in 
fee  of  the  estate  at  S. 
6.  Uthwatt  V,  Bryant.  M.  T.   1815.  C.  P.  6  Taunt.  317;  S.  C.  SMarsh* 

30.  S.  P.  Roe,  d.  Alport,  v.  Bacon.  M.  T.   1815.  K.  B.  4  M.  fit  S. 

366. 

wflllt^T  -^' ^®v*^e^  "^^  J"s  freehold  lands,  tenements,  &c.,  in  the  parish  of  B.,to 
^  «s  refer  ^'^"s^^^Sj  ^^^  a  term  of  1000  years,  in  trust  to  raise  500^  by  mortgage,  for  the 
nbleipa  payment  of  his  debts;  subject  to  which  term,  he  devised  his  said  freehold 
subject  Y>v  lands,  tenements,  ^c.  in  the  said  parish  to  his  wife  for  life;  remainder  to  his 
fore  describV)])  Q^  f^^  ijfjj.  remfainder  to  trustees  to  preserve  contingent  remainders;  re- 
worihav  """I'^.er  to  C.'s  first  and  other  sons,  and  their  heirs  male;  and  in  default  of 
ing  no  such^"^  *ss«^^l,c  devised  his  said  freehold  estate  in  the  said  parish  to  his  daugh- 
operation,  *®"'>  ^*rJ^*^^®  '"  common.  The  Court  held,  that  in  dcfauK  of  issue  male  of 
may  carry  A.  and  C,  A.  d^au£rhters  took  an  estate  in  fee  in  the  devised  lands;  and  cer- 
a/«e;  Ufied  accordingly  itTthe  Vice  Chancelfor.  See  3  T.  R.  83;  7  East,  259;  4 
Taunt.  176.  ' 

Auw  y.'.  A  !'  P°^'  ^:  ^^'''^"''  ^'Clayton,  M.  T.  1806.  K.  B.  8  East,  141. 
l«i  h^fn  .  ^  testator  seised  in  fee,  hav^o  only  one  daughter,  A.  married  to  N.  B.  and 
i^^etl^es  *T  S'"^,'^^^<ins  W.  T.  B,  and  ^f.  ^./devised:  «  as  for  my  worldly  and  tempo- 
thooght,  ™  estates,  &c.  I  give  to  N.  B.  U.  ;^  but  declared  thai  he  should  not  come  npon 
that  the  ^«  premises  or  het^edilamenis,  on  any  accor^it  whatsoever.  Then  after  giving  a 
word  e»  legacy  to  his  grandson,  M.  B.  he  devised  to  l^is  daughter  20/.  a  year,  oufoflhe 
Id^it^nS'^^*  ?r^"  ^^'"'^  '''■  lanrUai  Eaton;  and  then  Aevised  to  his  grandson,  W.  T. 
vmoot Vah  ^\  "?  his  messuage  and  dwelling-house  situate  ht  Eaton  aforesaid;  but  that 
It  heth^kuW  leave  his  profession,  all  his  right  and  tilVe  to  the  estate  devised 
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s^iould  dtvolve  and  descend  to  his  brother,  M.  B."     The  question  was,  whether  [2191 
W.  T.  B.  took  a  fee  in  the  estate  in  question,  under  the  will  of  the  testator,  or  *\nd  refercn 
only  au  estate  for  life.  *»»*  ^?»  »*^ 

i'er  Cur.     The  introductory  clause  of  the  will,  it  is  admitted,  is  not  suffi- JJJJl^J'**]^^^ 
cient  of  itself  to  pass  a  fee;  nor  is  the  annuity  ^  given  to  the  testator's  daughter,  capable  of 
of '^0/.  a  year  tor  her  life,  as  it  is  given  out  of  the  profits  of  the  estate,  and  is  no  carrying  a 
charge  on  the  devisee  or  on  the  estate  given  to  him.     And  though  the  word  ^ee,  has  no 
e9t€Mte  be  used,  (which  in  inost  cases  will  carry  tlie  whole  interest  which  a  tes-*."*^*^  °P®'* 
tator  has,)  yet  as  it  is  in  this  case  by  its  reference  restricted  to  the  antecedent  ^^°°' 
words  of  devise,  it  cannot  pass  a  fee,  as  those  antecedent  words  will  not  do  so. 
The  question  then  is,  whether  it  be  necessary  that  an  estate  in  fee  should  be 
given,  in  order  to  effectuate  the  views  of  the  testator?     The  objects  he  had  in 
view  seem  to  have  been,  1st,  the  exclusion  of  his  son-in-law  fromsny  advant- 
age^rom  his  estate,  of  which  he  would  have  been  tenant  by  the  curtesy,  if  it 
had  been  permitted  to  descend  to  his  daughter;  and,  2ndly,  to  prevent  his 
grandson,  W.  T.  B..  from  deserting  his  profession.   For  the  latter  purpose,  an 
estate  for  liftf  would  sceiu  to  sufli(Mr>,  as  the  deprivations  consequent  upon  his 
quitiin<;  his  profession  would  in  such  case  be  of  sufficient  magnitude  to  render 
it  a  matter  of  importance  that  he  should  abstain  from  doing  so.     But,  wiih  re- 
spect to  thepther  object  of  the  testator,  it  appears  that,  to  answer  the  testator's 
purposes,  an  estate  in  fee  mu3t  be  holden  to  subsist;  for,  if  we  dide  not  hold 
such  construction  as  the  proper  one,  N.  B.  would  be  entitled  to  come  upon  the 
premises,  as  tenant  by  the  curtesy,  if  his  son,  \Y.  T.  B.,  died  before  his  mo- 
ther, which  can  never  be  supposed  to  be  the  testator's  intention;  for  the  words 
used,  do  not  admit  of  such  a  construction,  as  to  be  answered  by  W.  B.'s  be- 
ing prevented  coming  on  the  estate  during  W.  B.'s  life  only;  for  he  desires 
that  he  should  not  come  upon  his  premises  and  hereditaments  on  any  account  g^  where  a 
whatsoever;  u  e.  that  he  should  not  at  any  time  during  his  oxonltfe  come  upon  teeutorde 
it.     Aided,  too,  as  this  construction  is  by  the   introductory  words  as  to  his  viaed  hie 
^vorklly  estate,   by  giving  N.  B.  !«.;    and,  by  the  annuity  to   his  daughter,  lands,  &c. 
payable  out  ef  the  same  estate;  we  are  of  opinion,  that  a  fee  passed  to  W.  J.®  *l!^^*^® 

*p      r%  Tor  1116 1 

8.  Roe,  d.  Allport,  v.  Bacon.  M.  T.  1015.  K.  B.  4  M.  &.  S.  366,  her  decease 

In  a  will  there  was  a  devise  to  the  testator's  wife  of  all  and  singular  his  free-  then  all  his 
hold  lands,  messuages,  and  tenements,  at,  &c.  or  elsewhere,  together  whh  all  said  es 
his  household  goodif,  &c,  for  life.     After  her  decease,  the  testator  directed  ^^K^'ff  *?J*® 
the  said  estates^  goods,  &.c.  to  be  divided  amoiig  his  sons,  J.,  G,,  H.  and  P.  ^^^T\^ 
-and  his  son-in-law  C   share  and  share  alike.     The  question  was,  what  estate  ^q^^  ^^^ 
the  devisees  took  under  the  will,  after  the  death  of  the  wife?  one  A., 

Per  Cur.     In  cases  of  this  sort,  unless  the  testator  uses  expressions  ot  ah-  share  and 
solute  restriction,  it  may  in  general,  be  taken  tliat  he  intends  to  dii»pose  of  the  share  alike; 
whole  interest,  and  in  furtherance  of  this  intention,  courts  of  justice  have  l?idJ^^«>J^ 
hold  of  the  word  estate  as  passing  a  fee,  wherever  it  is  not  so  connected  with    ^  ^^  -i' 
mere  4ocal  description  as  to  be  cut  down  to  a  more  restrained  signification.  ^^  ^here 
Now  in  this  case,  we  find  the  word  ostatesy  which  »t  this  day  may  be  taken  as  u,^  ^^^j  ^, 
being  equivalent  to  tstaiCy  for  the  purpose  of  passing  the  whole  interest.     It  la^^  is  mere 
therefore  seems  to  us,  that  the  devisees  under  thi&  wilF  took  a  fee  after  the  ly  used  in 
death  of  the  widow.  See  5  T.  R .  558 ;   1  Ves.  229 ;  2  T.  R.  659 ;  CoWp.  657 ;  the  intro 
7  East,  5259;  8  T.  R.  64;   I  N.  R.  335.  _  _  clause  in 

9.  Doe,  Small,  v.  Allen.  M.  T.   1800.  K.  B.  8  T.  R,  497.  SeTill.  it 

J.  S.  devised  thus:  As  to  what  real  and  personal  estate  it  has  pleased  God  ^,11  not 
to  bless  me  with  (all  my  debts,  &c.  being  first  paid  out  of  ray  personal,  and  if  have  the  ef 
that  is  not  sufficient,  out  of  my  real  estate)  I  give  and  dispose  of  the  same  as  feci  of  w^^ 
fallows:  "  I  devise  all  my  messuages,  lands,  tenements  and  hereditaments,  i°;^£2JieBt 
S.  8fc.  to  A."     The  Court  held,  that  he  took  only  a  life  estate  devisee  in  a 

10.  Bruce  v.  Bainbridge.  T.  T.   1820;  C.  P.  2  B.  &  B.   123:  S.  C.    wiU  to  a 

5  Moore,  1.  foe. 

The  testator  devised  all  his  real  and  personal  estates  to  his  brother,  and  con-  And  siieh 
stituted  him  executor  and  residuary  legatee;  and  by  a  codicil,  reciting  his  will  term  »«y 
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always,  nd  and  the  decease  of  his  brother,  and  that  he  was  possessed  of  considerable  fbr- 
a  general    ^u^g^  Jjq^Jj  ^eal  and  personal,  >x-hich  he  had  intended  for  his  brother,  after  a  be- 
iroU*  dV°"  ^"®^*  ^^  ***®  nephew,  J.  B.,  devised  all  his  estates,  lands,  and  tenements  in  H. 
thccontexf  ^-  ■"^  ^.  in  England,  to  his  nephew,  G.  E.  B.;  and  certain  other  lands,  in 
'Ireland,  to  his  nephews,  L.  B.  and  C.  B.;  and  afterwards  directed  that  his 
said  nephews  should  not  be  entitled  to  the  actual  seisin,  or  possession,  of  the 
several  estates,  bequests,  &c,  until  they  should  respectively  attain  21,  the  pro- 
fits, &c.  beyond  what  was  required  for  their  maintenance,  to  accumulate  (or 
their  respective  uses  when  they  attained  such  age;  "  and,  it  one,  or  more,  of 
my  said  nephews  shall  happen  to  die  before  attaining^),  then  I  devise  the  es- 
tates of  what  kind  soever  herein-beforc  bequeathed  to  him  or  them  so  dying 
to  my  nephew  J.  B.  and  his  issue  lawfully  begotten;  and,  if  the  said  J.  B. 
shall  happen  to  die  without  issue,  then  I  devise  the  estates  which  be  should 
derive  or  be  entitled  to  under  my  will,  to  his  next  brother,  G.  E.  B.  with  limi- 
tations, in  default  of  such  issue,  to  L.  B.  and  C.  B. ;  and  after,  to  his  niece  C. 
'B.  and  her  issue,  with  such  other  restrictions,  i^*c.  as  she  should  dispose  of  the 
same  to  and  amongst  her  said  issue,  it  bcin:;  the  intent  and  meaning  of  this  my 
will  to  prevent  waste,  by  making  the  several  children  of  my  brother  deceased 
tenants  for  life  only."      The  codicil  then  gave  powers  for  his  said  nephews  to 
make  reasonable  settlements,  and  to  dispose  of  their  respective  cMatcs  among 
the  issue  of  such  marriages  as  (hey  should  Ihinic  proper.     He  then  bequeath- 
ed the  residue  not  disposed  of  to  his  nephews  and  niece  aforesaid,  to  be  divid- 
ed among  them  equally,  at  their  respective  ages  ofCIl,  the  shares  of  him  or 
them  so  dying  to  go  to  the  survivors  of  them.    Upon  the  question,  what  estate 
G.  E.  B.  took  in  the  estate  at  H.,  it  was  contended  that,  although  the  word 
"  estate^'  may  carry  a  fee  or  '*  issue''  may  have  the  same  effect  in  a  will  as  the 
word  "  heirs,*'  still  the  intention  must  prevail.     There  may  be  a  particular 
and  general  intention;  and,  if  they  cannot  both  stand  together,  the  former  must 
give  way  to  the  latter;  but  both  have  been  frequently  sacrificed  in  endeavour- 
j  221  1    ing  to  preserve  the  general,  at  the  expense  of  the  particular  intent.     Here, 
the  words  in  the  codicil,  at  the  utmost,  give  the  plaintiff  only  an  estate  tail  by 
implication;  for  tiiere  are  none  which  extend  the  estate  to  his  issue.     If  there 
were  no  words  of  fcstraint,  he  mi^ht  have  taken  an  estate  tail,  not  however  by 
force  of  the  terms  of  the  codicil,  but  by  the  expression  of  intent.     In  this  case 
however,  it  is  manifest  that  the  testator  only  meant  his  nephews  to  take  an  es- 
tate for  life;  for  he  explained  his  intent  to  be  to  restrain  them  from  ccmmhliug 
waste.  This,  therefore,  is  not  like  the  common  cases,  where  tenancies  are  in- 
serted without  impeachment.     Besides,  the  nephews  were  not  to  have  the  bc- 
nciit  of  the  inheritance,  and  they,  therefore,  only  took  estates  for  life.     It  was 
further  provided  that,  **  such  of  them  as  married  might  make  reasonable  set- 
tlements on  Oieir  wives,  and  dispose  of  their  respective  estates  to  and  among 
the  issue  of  such  marriages  as  they  should  think  proper  to  appoint."     The  is- 
sue of  such  marriagt«  were  not  to  take  as  heirs,  but  distributivcly,  accordinfij 
to  the  disposition  of  their  narents.    If  either  one  of  the  nephews,  even  if  he  re- 
mained unmarried,  could  bo  deemed  to  take  an  estate  tail,  he  might,  by  suf- 
fering a  recovery,  defeat  the  i^ibsequent  dispositions  to  the  future  grand  ne- 
phews, which  was  clearly  not  the  intention  of  the  testator. 

The  Judges  certified  that  G.  E.  B.  took  an  estate  for  life  only  in  the  pre- 
mises in  question. 
11.  BoE,  D,  The  B.\roness  Lady  Dacur,  v.  Roper.  M.  T.   1809.  K,  B. 

11  East,  51 », 
h^  **liid  ^  testator,  after  giving  to  one  B.  R.  an  annuity  of  400?.,  went  on  as  follows: 
thaMh?  "  ^  ^^^^  S>vc  aiid  bequeath  to  my  wife  all  my  property,  both  personal  and  rc- 
mere  cir  al>that  I  am  possessed  of  now,  or  may  be  possessed  of,  at  my  decease,  either 
cnmatance  lands,  houses,  or  any  other  description  of  property,  forever.  After  her  dc- 
of  the  tetta  cease,  I  give  and  bequeath  to  B.  R.  an  additional  annuity  of  1,000/."  &c. 
fi^Itf  "iK  "^^^  question  was,  whether  the  devise  to  the  testator's  wife  passed  the  fee  in 
iMwSIlrtv  to ^^^  ^^^^  estate?  It  was  not  denied  that  the  words  of  devise  to  the  wife  first 
aceitainan  "^^^>  ^'^"^*^  ^^^'^Y  ^^®  ^^^j  ^"^  the  argument  in  favour  of  the  heir  at  law  was 
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founded  upon  the  subsequent  \vords  ^^  giving  an  additional  annuity /o  B.  12.  pnity  dor 
t^ler  his  deceasCy^'*  as  showing,  it  was  said,  an  intention  in  the  densor  to  limit  *"8  |1»«  i'fo 
tibe  general  meaning  of  the  former  words.  se©' wiMo 

Per  Cur.      It  has  never  been  doubted,  that  a  devise  of  a  man^s  estate  for  eonsidera 
ever  would  carry  the  fee;  and  the  only  question  in  such  case  is,  whether  any  bU  aug 
thing  appears  in  the  will  to  show  that  the  testator  meant  to  give  less  than  the  mentation 
fee?  for  if  there  were  any  inclination  expressed  in  the  subsequent  part  of  ih'is^^^  °f*^'' 
will  to  limit  the  extent  of  the  first  devise  to  the  wife,  and  to  show  that  the  words  **^^^*  ^^g, 
were  used  in  a  more  contracted  sense,  though  the  first  limitation  had  been  to  not  suffi 
her  and  her  heirs,  we  should  have  given  effect  to  the  intention  so  exprosFed.  cicnt  to  ro 
But,  taking  the  whole  of  the  will  together,  it  imports  no  more  than  this:  I  give  strict  a  de 
all  my  property  to  my  wife  for  ever,  subject  to  such  annuities,  one  of  which  is^*.'*®  oC  all 
annuity  of  400i.,  to  B.  R. ;  and,  if  B.  R.  survive  my  wife,  I  give  him  an  annui-  V^J*]^^^ 
ty  of  IjOOOi.  more.     The  giving  of  this  additional  sum  cannot,  we  think,  be  ^  ^^^  ^^ 
said  to  show  an  intention  in  the  devisor  to  retract  the  devise  of  the  fee  before  i    oo(»   i 
made  to  his  wife.     See  Fitz.  Abr.  Devise,  pi.  ^0;  Bro.  Abr.  Devise,  pi.  33;  sonalfor 
Co.  Litt.  9.  b.;  Barloe,  300;  S.  C.   Dj'cr,  357.  a.;   1  And.  51;  Cowp.  304;  ever,  lo  aa 
<3ro.  Car.  447;  1  Bro.  Ch.  Ca.  437;  1  Eq.  Ca.  Abr.  208.  Mt»t«  for 

(c  I)  Hcredilamenls,  ^'^^' 

J)oE,  b.  Palmer,  v.  Richards    T.  T.   1780.  K.  B.  3  T.  R.  35G.  ^j^ 

Per  Cur.     With  regard  to  the  operation  of  the  word  henditammls,  ^^^^^^  heredita 
have  been  different  constructions;  in  some  cases  it  has  been  holden  to  pass  a  ments 
fee,  in  others  not.     If  we  were  obliged  to  give  an  opinion  on  ihc  legal  import,  eccms  to 
we  should  not  hesitate;  but,  it  is  not  necessary  to  the  determination  of  this  pass  a  fee. 
case. 

•        (/O  Liliaiiance. 
PuREFOYV.  Rogers.  E.  T.   1668.  K.  P.  2  Saund.  380.  "Inherit 


In  this  case  it  was  allowed  that  the  word  *^  inheritance"  was  quite  suflicicnt  ■^. .  |..„ 
to  carry  a  fee.     See  Hob.  2;  Moore,  873, 

(g  1)  lidcrest. 
Right,  Lessee  op  MiTcnELr.,  v.  Sidebotham.' T.  T*   1781.  K.  B. 

2  Doug.  759. 
Per  Lord  Mansfield,  C.J.     I  verily  believe,  that,  in  almost  f^vory  case,  [^'*?®^^^oijl^ 
where,  by  law,  a  general  devise  of  lands  is  reduced  to  an  estate  for  life,  the  pgiaeaa^ee. 
intent  of  the  testator  is  thwarted;  for,  ordinary  people  do  not  distinguish  be- 
tween real  and  personal  property.     The  rule  of  law,  however,  is  established 
and  certain,  that  express  words  of  limitation,  or  words  tantamount,  are  neces- 
sary to  pass  an  estate  of  inheritance.     "  All  my  estate,"  or, ''  all  my  interest," 
will  do.     But,  *'  all  my  lands  lying  in  such  a  place"  is  not  sufficient.     Such 
words  are  considered  as  merely  descriptive  of  the  local  situation,  Eind  only  car- 
ry an  estate  for  life, 

(h  1)  Parl,^ 
(i  I)  Properly. 
Roe,  Lessee  op  Shell,  v.  Pattisov,  M.  T.   1812.  K.  B.   16  Kast,22I.    «« Proper 
A  testator,  after  makiug  liequesis  to  several  of  his  relations  out  of  his  stock  ly*'  is  a 
in  the  4  per  cents.,  devised  in  the  following  terms:  "  After  all  my  just'debts    [  223   | 
and  funeral  expenses  arc  paid,  I  leave  all  the  remainder  in  the  above  stocks,  word  large 
"tcith  myfrtehotd  properlyy  to  my  sister,  M  S.  and  all  other  moneys  due  to  me."  enough  to 
It  was  contended,  that  the  word  "  property"  was  of  equivocal  meaning,  *"<^2nr[^\nt 
might  either  denote  a  description  of  the  interest,  or  only  of  the  estate  or  thing  ^^  •,„  ^^^^1 
devised,  according  to  the  intention  of  the  testator.  ty. 

^Sedper  Cur,  In  Hogan  v.  Jackson  (Cowp.  299),  Lord  Mansfield  was  of 
opinion  that  the  word  effects  was  synonymous  to  property,  and  would  carry  a  fee. 
Besides,  here  there  is  no  other  disposition  of  the  real  property;  and  it  is  plain 
that  the  testator  meant  to  give  B.  some  estate  in  the  real  as  well  as  in  the  per- 
sonal property.     See  11  East,  22G. 

*  Whether  this  word  will  have  Iho  operation  of  passing  n  fee,  seems  to  be  a  vexata 
qvestio;  see  11  East,  160*  in  which  Lord  EUenborough  said,  he  should  be  rather  di^iposed 
10  think  that  aach  word  was snfficicnt  to  carry  a  fee;  aedvide  Cro.  Eliz.  62;  Skin.  839. 
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(k  1 )   Quk*reni8. 
CuTHj^ERT  V.  Lempriere.  T.  T.  1814.  K.  B.  3  M.  &  S,  158. 
Quit  TcntB,      A.  bfin<r  seised  of  copvlu)ld  premises  in  X.  subject  to  the  payment  of  cer- 
aUhoagh      ^q\^  quit-rentss,  devised  '  the  (inii-^'mfs  of  his  lands  in  X."  to  B.     The  Court 
"^V  xTs^®^^*  ^^^^  ^^^  fee-simple  in  the  c.»py|jold  premises  passed  to  B.  on  the  priiici- 
BioD,  may    P^®  governincx  all  such  eases,  viz.  that  if  an  intention  can  be  gathered  from  the 
pan  the       terms  of  a  will;  if  it  can,  without  an  infringement  of  any  other  established  rules 
whole  inter  of  construction,  be  fairly  collected  by  the  Court,  that  the  testator,  by  the  par- 
68t  in  copy  ticular  expression  made  use  of,  has  meant  to  convey  to  the  object  of  his  boun- 
holds.         jy  ^  more  enlarged  benefit,  than  the  term  itself  would  necessarily  import  i  the 
Court  will,  to  the  best  of  its  ability,  endeavour  to  effectuate  hLs  evident  inten- 
tion, and  will  disregard  the  signification  which  would  otherwise  attach  to  the 
mode  of  expression  he  has  adopted. 

(/I)  Real  effects.* 

(m  1)    Remainder. 

Norton  v.  Ladd.  T.  T.  1686.  C.  P.  1  Lutw.  294.  S.  P.  Baker  v.  >Vall.  1 

Ld.  Raym.  186. 

The  word        A.  having  the  remainder  in  fee,  subject  to  a  life  estate  in  his  mother,  devised 

remainder   the  lands  to  his  sister  for  life,  after  the  decease  of  his  mother;  then  he  gave  to 

will  convey  J.  C.  th'j  whole  remainder  of^all  those  lands  he  had  devised  to  his  sister,  if  he 

a  fee.1         should  siyvive  his  sister;  but  if  he  died  before  his  sister,  then  his  will  was,  that 

the  whole  remainder  and  reversion  of  all  the  said  lands  should  be  to  the  use 

I  2^4   .  Qf  jjig  gjgter  and  her  heirs,  for  ever.     It  was  contended,  that  J.  C.  took  only  aii 

estate  for  life;  for  that  these  words  referred  merely  to  the  remainder   of  the 

lands,  and  not  of  the  interest.     But  the  Court  said,  that  that  could  not  be,  as 

the  whole  of  the  lands  had  been  before  devised.     It  referred  to  the  residue  of 

the  estate  undisposed  of  to  his  sister,  and  consequently,  a  fee  passed  to  J.  C. 

(n  1 )  Residue.'^ 
(o  1)  Ris^hty  title ^  and  interest. 
Cole  v.  Rawli?^son.  H.  T.  1700.    K.  B.    1  Salk.  234;  S.  C.  2  Ld.  Raym. 
8.-JI ;  S.  C.  Holt,  744;  Judgment  affirmed,  Dom.  Proc.  1  Bro.  P.  C.  108. 
S.  P.  Wilson  v.  Robinson.  2  Lev.  91. 
The  wordd      A  woman,  being  tenant  for  life  of  a  house,  with  the  remainder  in  tail  to  her 
"right,  title  son,  and  the  reversion  in  fee  in  herself,  devised  all  her  richt,  title,  and  interest, 
and  inter     in  the  house  to  her  son*.     It  was  held,  by  the  Court  of  K.  B.  contrary  to  the 
est,"  will    opinion  of  Holt,  that  the  son  took  an  estate  in  fee  simple.     The  decision  how- 
pass  a  fee    ^^qj.,  was  founded  on  the  circumstance,  that  the  son  having  already  an  estate 
simp  e.        j^-j  .^  ^^^  house,  if  he  took  no  more  by  the  will  than  an  estate  for  life,  he  had 
really  nothing  given.  t, 

(p  1)  Share. 
Paris  v.  Miller.  M.  T.  1816.  K.  B.  5  M.  &  S.  408. 
A  devise  of     A  testatrix,  being  seised  in  fee  of  an  undivided  fitth  part,  and  of  a  moiety  of 
"my  share  another  undivided  fifth  part,  devised  as  follows:  "  My  share  of  the  Bastile  and 
of  &c.,  situ  Qtl^er  estates,  situate  at  C.  and  now  in  the  occupation  of  T,  &  C.  to  my  sister 
4*hi«  thi    ^'  ^:"     ^P^"  *^'^  devise,  it  became  a  question,  what  natatft  C.  W.  took  in 
testator  was  ^^^  ^^^^  ^^^  undivided  fiHh  part,  and  a  moiety  of  another  undivided  part,  uadcr 
seised  in      the  said  will.     The  Court  thought  that  she  took  a  fee;  and  I^rd EUenborough 
fee  of  her    C.  J.  said:  the  w<»rds  my  sliare^  as  it  seems  to  me,  were  used  as  denoting  the 
ttndividcd    interest;  those  which  follow,  the  thing  devised  and  its  locality;  and  the  latter 
ta'^^e  ^^^^''^**>  which  describe  the  occupation,  relate  to  the  last  antecedent,  moiety  of 
tales  wa«     *^®  estates,  and  not  the  word  "  share."     It  appears  to  me,  that  the  word  share 
held  topasspasses  Jhe  fee.     See  Cro.  Eliz.  52;  S.  C.  3  Lev.   180;  S.  C.  2  Leon.  129. 

a  lee.  «  The  words  "real   effects**  will  bo  saffioient  to  coovey  the  testator's  ontire  intaroat; 

Cowp.  299;  3  Wils.  SS3. 

t  So  it  is  said,  that  the  word  "  reversion'*  will  have  that  effect;  2  Vcs.  sqd  48;  sed 
vide  1  Vern.  45.  Bat  althoagh  these  terms  will  pass  such  interest,  yet  it  is  clear  (hat  the 
terms  *'  residue  and  remainder'*  as  ordinarily  used  in  residuary  clanses,  will  not  bate  this 
eSbct. 

i  By  a  devise  of  the  residue  the  inheritance  passes;  Cliffe  v.  Gibbons,  2  Ld.  Layoi. 
1825;  Carpenter  t.  Chapman,  9  Mod.  92, 
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193;  2  Vern.  388;  Com.  Dig.  Devise  (N.  7.);  Skin.  339;  Viu.  Abr.  tit.  De- 
vise, L.  a.  pi.  1 1 ;    11  East,  160;   1  Vcs!  -2^28;  «;»  T.  R.  659. 

(9  1)    To  be  frcclu  possessed  and  enjoyed. 
1.  LovEACREs  V.  Blight.  M.  T.  1776.  K.  B.  Cowp.  352.  S.  P.  Goodtitle 

V.  Otway.  2  Wils.  6. 
A  testator  after  ac  introductory  clause,  showing  an  intention  to  dispose  of  The  wordi 
his  whole  estate,  gave  to  his  sons,  T.  M.  and  R.  M  ,  all  his  lands  and  tene-**  ^"•'y  ^^ 
ments  freely  to  be  enjoyed  and  possessed  alike.     The  question  was,  whether  ^^  °°^^ve 
a  fee  passed.     Lord  Mansfield  said:  the  principles  by  which  this  case  must  be  been  held 
governed,  are  settled  by  analogy  to  establish  rules  respecting  the  limitation  of  to  pass  a 
estates  by  deed  at  common  law.     If  a  man,  by  deed  of  conveyance  at  common  fee. 
law,  gives  land  to  another  generally,  without  words  of  limitation,  the  donee  has  [  225  1 
only  an  estate  for  life.     But  I  really  believe  that  almost  every  case  determined 
by  this  rule,  as  applied  to  a  devise  of  lands  in  a  will,  has  defeated  the  real  in- 
tention of  the  testator;  for  common  people,  and  even  others  who  have  some 
knowledge  of  the  law,  do  not  distinguish  between  a  bequest  of  personalty,  and 
a  devise  of  land  or  real  estate.     But,  as  they  know  when  they  give  a  man  a 
horse,  they  give  it  for  ever;  so  they  think,  if  they  give  a  house  or  land,  it  will 
continue  to  be  the  sole  property  of  the  person  to  whom  they  have  left  it.     Not- 
withstanding this,  where  there  are  no  words  of  limitation,  the  Court  must  de- 
termine, in  the  case  of  a  devise  affecting  real  estate,  that  the  devisee  has  only 
an  estate  for  life;  because  the  principle  is  fully  settled  and  established;  and 
no  conjectare  of  a  private  imagmation  can  shake  a  rule  of  law      But,  as  this 
*  rule  of  law  has  the  effect  I  have  just  mentioned  of  defeating  the  intention  of  the 
testator  in  almost  every  case  that  occurs,  the  Court  has  laid  hold  of  the  gener- 
ality of  other  expressions  in  a  will,  where  any  such  can  be  found,  to  take  the 
devise  out  of  this  rule.     Therefore  if  a  man  says,  "  I  give  all  my  estates"  that 
has  been  construed  to  pass  a  fee;  or,  cv,en  if  words  of  locality  are  added,  as 
*'  all  my  estate  in  A."  it  has  been  held,  that  the  whole  of  the  testator's  interest 
in  such  particular  land  will  pas5,  th')ugh  no  words  of  limitation  are  added;  (2 
P.  Wm5i.  5:24.)  because  the  law  says,  that  the  word  "  estate"  comprehends  not 
only  the  land  or  property  which  a  man  has,  but  also  the  interest  he  has  in  it. 
So,  in  a  late  case  from  Ireland  (Hogan,  ex  d.  Wallis  y.  Jackson,  Cowp.  2^9.) 
the  Court  had  no  difficulty  in  saying,  that  the  words  "  all  my  worldly  sub- 
stance," in  the  introductory  part  of  the  will,  meant  every  thing  the  testator 
had;  and  that  the  words  "  all  his  real  effects,"  in  the  subsequent  residuary  de- 
vise, were  equivalent  to  worldly  substance^  and  carried  every  thing  to  the  res- 
iduary devisee.     In  general,  wherever  there  are  words  and  expressions,  either 
general  or  particular,  or  clauses  in  a  will  which  the  Court  can  lay  hold  of,  to 
enlarge  the  estate  of  a  devisee,  they  will  do  so,  to  effectuate  the  intention.    But 
if  the  intention  of  the  testator  is  doubtful,  the  rule  of  law  must  take  place.    So, 
if  the  Court  cannot  find  words  in  the  will  sufficient  to  carry  a  fee,  though  they 
should  themselves  he  satisfied  beyond  the  possibility  of  a  doubt,  as  to  what  the 
intention  of  the  parly  was;  they  must  adhere  to  the  rule  of  law.     Here  howev- 
er, we  entertain  no  doubt;  hut  are  of  opinion  that  a  fee  passes.  . 
2.  GooDRioHT,  D.  Dkewry  V.  Barro.v.  E.  T.  1809.  K.  B.  11  East,  220.     fj^J^J," ^,,„j 
After  introductory  wcrds,  as  touching  the  testator's  worldly  estate,  &.c.  the^^^^j^^^ 
testator  devised  a  cottarjo  house,  &.c.  to  A.  and  his  heirs,  and  also  gave  to  B.  words  wore 
whom  he  made  his  executrix,  "  all  and  singular  his  lands,  messuages,  and  ten- held  not  to 
ements,  by  her  freely  to  be  possessed  and  enjoyed."                                               [  226  1 
The  Court  held,  that  the  latter  words  being  ambiguous  did  not  pass  the  fee  have  such 
against  the  heir,   but  might  mean  free  of  incumbrances  or  dispunishable  of  *°®?**" 
waste,  and  that  the  word  '*  estate"  in  the  introductory  clause  -could  not  be  *^^       *^ 
brought  down  into  the  latter  distinct  clause.                                                             A  fee  will 

(»*  I)    Whatever  else  I havt  not  disposfd  of.  pass  nnder 

^  HoPEWEM.  V.  AcKf.AND.  li.  T.  170f>.  K.  B.  1  Salk.  SrBO;  S.  C.  1  Com.  KM.  the  words 
A  person  devised  his  manor  of  B.  to  A.  and  his  heirs,  and  then  proceeded  **^b*tevcr 
thus:  "  Item,  I  devise  all  my  lands,  tenements  and  hereditaments,  to  the  said^^®JJ"J^'^® 
A.     Item,  I  devise  all  my  goods  and  chattels,  money  and  debts,  and  whatever  ^^  ^f  »> 
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else  I  h^ve  not  before  disposed  of,  ta  the  said  A.  he  paying  my  debts  aod  le- 
gacies." Trevor,  C.  J.  held,  that  under  the  concluding  clause,  whatever  be' 
had  not  disposed  of,  an  estate  in  fee  passed. 

(d)    Tf/un  implied, 
{a  1)   General  observaticms. 
1.  Doe,  d.  Driver,  v.  Bowling  E.  T.  1822.  K.  B.  5  B.  &.  A.  722;.  S.  C. 
1  D  &  R.  367.  S.  P.  Smartle  v,  Scholler.  T.  Jon.  98;  2  Lev.  207. 
S.  P.  Wright,  v.  Wyvell.  2  Vent.  56.    S.  P,  Leife  v.  Saltingsto.ne. 
1  Mod.  189;  S.  C.  2  Lev.  114.  S.P.  Malloon  v.  Fitzgera.ld.  3  Mod. 
.•32;  S.  C.  2  Show.  315;  S.  C,  Skin.  125.    S.   P.  Thomlinson  v.  Digh- 
Tov.  1  Salk.  239;   1  Com.   193.    S.  P.  Goodtitle,  d.  Hart,  v.  Knot. 
Cown.  43.    S.  P.  Gates,  d.  Markham,  v.  Cooke.   1  Bl.  543;  S.  C.  3 
Burr.  1604. 
As  to  when      Ejectment.     A  testator,  possessed  of  real  and  personal  property,  devised 
a  fee  sirn     ^j^^  former  to  his  three  daujjhters,  in  separate  and  specific  portions,  and  direc- 
FmplTed,  it  ^^^  ^^^^  latter  to  be  sold  and  divided  between  them,  share  and  share  alike,  as 
may  bo  pre  soon  as  they  rcspoctivcly  attained  the  age  of  twenty-two,  the  interest  to  be  ap- 
inisied  as  an  plied  to  their  maititcnnncc  and  education  during  minority.     An  to  the  real  prop- 
univeraal     ©rty  so  devised,  lie  directed,  **  In  case  cither  cf  my  three  daughters,  E.,  A., 
rule;  that    qj.  g^  shall  die  befgre  twenty-two,  or  die  single,  or  before  marriage,  the  por- 
leniaiic°!  in*^^"  of  the  deceased  shall  be  equally  divided  between  the  survivorji,  share  and 
I   0|27  I    share  alike,  or  tlieir  heirs;  also  in  case  two  of  my  daughters  die  without  heirs, 
fcrcnce*      then  the  whole  devolves  to  the  surviving  one  and  her  heirs,  in  case  no  kusband 
will  not  bqCis  *livi7ig;  if  so,  they  enjoy  the  property  during  life  only,  and  ajlcricaida  her  or 
fice.*  their  fortune  goes  to  the  heir  or  heirs  of  their  sister,  as  heirs  at  law.     I  also 

make  this  reserve:  In  case  all  ray  three  daughters  should  die  without  heirs, 
and  have  no  husband  living;  or,  at  the  decease  of  the  said  husband  or  hus* 
bands,  should  it  happen  such  then  exist,  I  give  out  of  the  before-mentioned 
es'aUs^  100/.  each,  to  W.  A.,  R.  A.,  E.  &.  A.,  Sfc.  Also,  I  give,  in  such  case^ 
onhj  as  abovcy  100/.  to  S.  G.  and  20/.  to  J.  G.  Sfc;  and  if  this  should  so  hap- 
pen when  those  legacies  are  so  paid,  I  leave  and  give  all  residue  of  my  estaiea 
that  remains  to  be  sold  and  equally  divided,  share  and  share  alike,  amongst  my 
brothers,  J.,  E.,  and  G,  H.,  and  sister  S.  B.,  or  their  heirs,  share  and  share 
alike.''  Testator's  daughter  E.,  died  unmarried  before  22;  the  daughter  A. 
married  the  defendant  aHer  22.  and  died  without  issue;  and  the  daughter  S. 
also  married  afler  22,  and  died  leaving  issue. 

It  was  admitted  on  the  part  of  the  plaintiff,  that  the  defendant  was  entitled 
to  eu'oy  for  life  that  part  of  the  testator's  property  which  was  specifically  be- 
queathed to  A.  whom  the  defendant  married;  but  it  was  contended,  that  he 
was  entitled  to  no  portion  of  that  which  lapsed  upon  the  de<ith  of  E.,  because 
that  property  was  expressly  given  to  the  latter  and  her  heirs  for  ever,  which 
devise  operated  as  a  complete  disposition  of  the  property,  and  consequently 
could  not  be  controlled  by  any  subsequent  part  of  the  will.  To  support  this 
construction  reliance  was  placed  upon  the  residirary  clause,  which  it  was  con- 
tended had  reference  only  to  the  division  of  the  testator's  personal  property, 
smd  did  not  comprehend  the  real  pro|)crty.  The  words  portion  and  fortune,  lu 
that  part  of  the  will  which  respected  the  husbands,  were  also  relied  upon  as  in- 
dicating that  the  testator  had  nothing  hut  his  personal  property  in  contempla- 
tion, and  that,  at  most,  that  clause  could  only  be  construed  to  give  the  defend- 

*  As  an  e.iact  illustration  of  the  diiferenco  between  what  the  law  denoraiiiat€B  a  necc*- 
BT^ry  iinpiication,  and  one  which  is  not  so,  the  followinx  rnle  may  be  stated:  that  a  devise 
lo  t!»e  devisor's  heir,  afler  the  drath  of  A.,  will  give  A.  an  estate  for  life  by  implication; 
hut  that,  tinder  a  devise  to  B.,  a  stranger,  af*ter  the  death  of  A.,  no  estate  wilLarise  to  A. 
by  iinplicaton.  •  In  the  former  case,  the  infoience>  that  the  devisor  intends  to  give  an  es- 
tate for  life  to  A.,  is  irresistible,  as  he  cannot,  without  the  greatest  absurdity,  be  supposed 
to  mean  to  give  his  land  to  his  heir  at  the  death  of  A.,  yet  that  the  heir  shall  have  it  in 
the  me;m  time,  as  would  be  the  case,  unless  A  took  it.  On  the  contfary,  when  the  do^iaee 
is  not  iho  heir,  however  probable  it  may  be,  that  by  fixing  the  death  of  A'  as  the  period 
when  the  devise  to  B.  was  lo  take  effect  in  possession,  the  devisor  intended  that  he  should 
take  it  for  life;  yet  it  i.s  p0s.sible  to  suppose  that,  intending  the  land  to  go  to  the  heir  daring 
»ho  life  qC  .\,,  he  loft  it  for  that  period  undi^popcd  of;  see  2  Powell  bv  Jarnian.  p.  109. 
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ant  a  share  in  E.'s  personal  property.  On  the  other  hand,  it  was  insisted  that, 
as  the  olher  daughter  £.  had  died  in  the  life-time  of  her  sister  A.  the  latter 
immediately  became  entitled  to  the  moiety  of  the  share  of  her  deceased  sister, 
in  addition  to  the  share  given  originally  to  herself;  and  that  the  defendant 
himself,  upon  the  death  of  A.  his  wife,  had  a  life  interest,  if  not  expressly  by 
the  will,  at  least  by  iinplication,  in  all  that  to  which  she  was  at  the  time  of  her 
death  entitled.  This  constsuction,  it  was  contended,  was  borne  out  by  the 
whole  scope  of  the  will,  and  more  particularly  by  the  clause  reletting  to  the  hus- 
bands, which  implied  that  the  heirs  of  the  daughters  could  not  take  until  the 
death  of  their  respective  husbands. 

Per  Cur,  If  the  clause  of  this  will  ^'  in  case  cither  of  my  three  daughters 
shall 'die  before  twenty -two,  or  die  single,  or  before  marriage,  the  portion  of 
the  deceased  shall  be  equally  divided  between  the  two  survivors,  or  their  heirs; 
dnd  also,  in  case  two  of  my  daughters  die  without  heirs,  then  the  whole  de- 
volves to  the  surviving  one  and  her  heirs,  in  case  no  husband  is  living ;  if  so, 
they  enjoy  their  property  during  life  only,'^  extends  to  the  real  estate,  then  we 
think  there  is  no  doubt  that  this  husbdind  is  Entitled  to  an  estate  for  life  by  im- 
plication. Looking  to  the  whole  of  this  will,  we  have  no  diflicuTty  in  saying 
that  this  clause  does  not  e±tend  to  the  real  estate;  and,  therefore,  that  the  de- 
fendant takes  an  estate  for  life,  in  the  premises  devised  in  the  first  instance  to  I  ^^^  } 
his  wife,  and  also  an  estate  for  life  in  a  moiety  of  the  premises  devised  to  his 
wife's  sister.  We  think  the  residuary  clause  will  apply  equally  to  freehold  as 
well  as  personal  property,  and  therefore  no  argument  can  be  derived  from  that 
clause  in  favour  of  the  construction  contended  for  on  the  part  of  the  plaintiff. 
Postea  to  the  defendant.  ^ 

i  Bettisox  v.  Rickards.  M.  T.  1816.  C.  P.  2  Marsh,  413;  S.  C.  7  Taunt,  ^ai,  on  the 
105.  g.  P.  Grumble  v.  Jones.  H.  T.  1708.  K.  B  1 1  Mod.  207;  S,  C.^™/j»*^^^ 
1  Salk.  IT8.  S.  P.  Ford  v.  Ossulston.  M.  T.  1707.  KB.  11  Mod.  pS*^"^^^^^^ 
188 ;  S.  C.  3  Salk.  3^6.  fee  may  be 

A,  being  seised  of  divers  estates,  some  in  fee,  some  for  life,  some  for  the  allowed  to 
lives  6f  others;  and  the  rest  in  remainder,  after  an  estate  tail  in  his  son,  devises  P*»»*hho* 
as  follows:  I  devise  all  my  estates,  both  real  and  pe'rsonal,  and  wheresoever  "  ^^j^^^ 
situate,  which  I  am  possessed  of  or  entitled  to,  and  of  which  I  have  power  to  ^^^  .^^^ 
dispose,  to  B.,  her  heirs,  &c.,  for  ever,  subject  to  debts  and  legacies;  and  in  rise  to  an 
case  my  son  should  die  without  issue  of  his  body^  then  1  devise  all  mv  real  es- opposite 
tates,  not  hereinbefore  disposed  of,  situate  in  the  several  counties  of  C,  D.,  conjecture. 
E.,  and  F*. ;  and  also  all  my  personal  property  to  B.  for  life.     The  testator  had  Where^ 
an  estate  in  fee  in  lands,  in  the  counties  of  E.  and  F.,  and  the  reversion  in  ^^^^s™'^^/®' 
in  C.  and  D.  afler  an  estate  tail  in  his  son;  but  none  of  the  latter  <Jcscription  j^*,|?UJ^^ 
in  E.  and,F.     The  Court  held,  that  B.  took  an  estate  in  fee  in  E.  and  F.  un- tion  was 
der  the  first'clause,  unrestrained  by  the  second  clause.  rendered ev 

3,  Doe,  D.  Cotton,  V.  Stenlake.  T  t".    1810.  K.  B.   12  East,  515.    S.  P.  ident,  by 

Anon.  E.  T.  1673.  C.  P.  Cart.  232.  the  object* 

A  devise  contained  a  gift  of  certain  real  estates  to  "  his  daughter  A.  B.  andW  ^^  beiott   ** 
keirsj  dtti^ingjheir  lives,'*''     A.  B^  had  two  children  before,  and  another  afler,  jj^c^  f^ 
the  making  of  the  will.     It  was  contended,  that  the  latter  words  ^^  during  their  gQch' a  situ 
lives"  should  be  rejected,  being  repugnant  to  the  devise  to  A.  B.  and  Iter  heirs,  ation,  aa  to 

Per  Cur.     These  words  are  merely  the  expressions  of  a  man  ignorant  of  the  make  it 
manner  of  describing  how  the  parties'  whom  he  meant  to  benefit  would  enjoy  f^f  ^Jj^^gg 
the  property;  for  whatever  estate  of  inheritance  the  heirs  of  his  daughter  might  ^^^^^  ^^^j^ 
take,  they  could,  in  fact,  only  enjoy  the  benefit  of  it  for  their  lives.     Besides,  ^oiy  meam 
as  the  interpretation  attempted  to  be  put  on  the  will  would  exclude  the  after- a  fee  to 
born  child  fromi  takinc;,  that  alone  is  sufficient  reason  against  it.      See  2  pai^»  the 
Burr    1100  Coortallow 

4.  Doe,  d.  Orpe,  v.  Frost.  E.  T.  1823.  K.  B.   1  B.  &  C.  638;  S.  C.  2  P.  ^  Jj^^j''" 

&.  R.  678.  soch  an  in 

Testator  devised  a  portion  of  his  lands  to  his  daughters  E.  and  A.,  to  be  e-  terest 
qually  divided  between  them  at  his  death,  and  willed,  that  at  their  respective  ^g  where 
deaths  their  respective  shares  should  be  equally  divided  between  their  several  aa  indeft 
VOL   Vni.  21 
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Bite  devliie  and  respective  children;  but  if  A,  died  without  issue,  then  he  gave  hor  share 
was  made   ^^  j^   f^,.  ufg^  ^^d  at  her  decease  to  her  children,  share  and  share  alike.     He 
*T*229''f   *hen  gave  to  all  his  grandchildren,  who  should  bo  living  twelve  months  aAcr 
and  exorea  ^"®  death,  5/  each.     The  residue  of  his  real  and  personal  estate  he  gave  ta 
lions  were  ^^  ^^^y  ^^"  ^-f  ^^^  ^^^^  ^^^^  without  isi^ue,  then  he  gave  his  share  of  the  es- 
a^lerwarda  tate  to  all  the  grandchildren  who  should  then  be  living,  share  and  share  alike, 
need  ai  to    Then  he  introduced  certain  qualifications  respecting  the  devises  he  had  s<y 
one  of  the  made,  and  for  th«  first  time  mentioned  any  of  his  grandchildren  by  name.   First 
individoali  j^^  (Krected  that  such  of  these  last  shares,  asf^hould  belong  to  his  grand-daugh- 
the  class,  ^^^^  ^-  ^  >  should  be  placed  in  the  hnndn  of  her  father,  W.  B.,  his  executors 
which  iadi  or  assigns,  the  interest  to  be  paid  her  during  her  life,  and  at  iier  death  the 
Gated  that    principal  to  be  divided  among  her  children,  share  and  share  alike.     Next  he 
the  testator  specifically  directed,  that  such  share  or  shares  of  the  land  he  had  devised  to 
JJ?'*°****^.    his  daughters-,  E.  and  A.,  and  likewise  such  shareorsharesof  money  as  might 
a  foe  in  his  ^^^^onie  due,,  by  virtue  of  the  will,  to  his  grandson  and  grand-daughter,  Robert 
share,  the    and  Hannah,  (children  of  his  daughter  E.)  should  be  placed  in  the  hands  of 
same  iniea  their  brother  James,  his  heirs  or  cissigns,  to  pay  the  rents,  ^TC.  to  them  during 
tioD  was  in  their  lives;'  and  after  their  dea^h,  liis  or  her  respective  shares  to  become  the 
ferred  as  to  property  of  his  or  her  heirs  or  assigns  for  ever.  '  Nevertheless,  if  the  brother 
sces^**    ^^^  Jaines  should  at  any  time  thereafter  think  right  and  proper,  be  might  deliver 
up  to  Robert  at  any  sooner  period,  all  or  any  part  of  hi»  share  or  shares,  unto 
Iiis  only  proper  use,  his  heirs  and  assigns  for  ever.     The  Court  held,  that  if 
the  disposing,  part  of  the  will  did  not  give  an  estate  in  fee  to  testator's  daugU- 
tcrs  £.  and  A.  and  their  children,  yet  it  was  clear,  from  the  qualifying  parts, 
that  such  was  his  intention;  and  consequently  that  the  children  of  £.  (A.  hav- 
ing died  without  issue)  took  an  estate  in  fee,  in  the  land  so  devised  to  their 
mother. 

5.  Doe,  d.  Wood,  v.  Wood.  E.  T.  1818.  K.  B.  I  B.  ^  A.  518.  S.  P.  Pres- 
So,  a  devise  TON  V.  FuNNELL.   7  Mnd.  i29f>;  Willes,  161. 

of  lands  lo  A  testator  devised  a  particular  estate  by  name  to  T.  W.,  his  heir  at  law, 
W.,  'Uo  be  and  then  devised  to  II.  W.  all  the  residue  of  his  lands,  "  to  be  kept  in  the  namft 
kept  In  the  q^^j  family  of  the  W.'s  as  long  as  can  be.*^  The  question  was,  whether  H.  W. 
farnl?Y*of    ^ook  an  estate  of  inheritance  or  for  life. 

W.,^Iong      -Pt-'*'  C^"'**     ^^  order  to  carry  into  effect  the  purpose  of  the  testator,  we  must 
as  can  he,"  give  to  the  devisee  such  an  estate  as  may  enable  him  to  keep  the  property  in 
was  held  to  the  family,  and  iu  the  name  of  W.  S.  as  long  as  can  be.     Now  to  enable  H 
carry  an  es  W.  to  do  this,  he  must  take  more  than  an  estate  for  life.     See  Doue[.  759; 
tate  of  in     Cowp.  657. 

neriiance.  ^  j^  ^  ^,  ^,  Pearson.  H.  T.  1805.  K.  B.  6  East,  172;  S.  C.  2  Smith's 
But  a  par  '  '  «>        ,^^f.  '         ' 

tialrostraint        .  ,       ,  riep.  -;.JO.  ,    ,    .    ,    .      ^ 

against  a         A  testator  devised  his  lands  to  A.  and  B.  two  sisters,  and  their  heirs  for  ever 
lienation     upon  this  condition,  that  in  case  they  or  either  of  them  should  have  no  hiwi'nt 
has  been     issue,  they  or  she  having  no  lawful  issue  should  have  no  power  to  dis|;o;-»f    o( 
considered  j^^,.  siiarcj  evcept  to  his  sister  or  sisters,  or  to  tlieir  children;  and  he  gave  ali 
cteauo  b    *^®  *^®^>       '  ^^^"^  ^^^^  ^"^  pers'>nal  estates  and  hereditaments,  by  his  wil'  S-.- 
ihe  vesting  ^^^^  dispo.sed  of,  to  the  said  A,  and  B.,  their  heir**,  executors,  and  assienv     ():■ 
of  a  fee.      the  testator^s  death,  A.  and  B.  entered,  and  afterwards  A.  levied  a  fine  cf  her 
[  230  I    moiety  to  the  use  of  her  husband,  in  fee,  and  diod.     One  of  two  co-heires.si*s 
cntercdjon  the  said  moioty,  and  afterwards  brought  this  action  of  ejectment. — 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  as  to 
the  plainliQ'^s  right  of  recovery;  it  being  urged,  that  the  condition  annexed  to 
the  estate  of  A.  and  B.  was  not  good  in  point  of  law;  and  that  admitting  that 
A.  took  an  estate  tail  in  common  with  her  sister,  yet  they  would  take  the  re- 
mainder in  fee,  as  joint  tenants,  under  the  residuary  clause;  and  the  fine,  which 
would  pass  future  as  well  as  present  interests,  being  only  levied  of  her  moiety, 
to  which  she  was  clearly  entitled,  would  attach  not  only  upon  her  estate  tail 
which  she  held  in  common,  but  also  upon  her  joint  reversion,  of  which  it  would 
sever  the  jointure,  aud  then  the  declaration  of  A.  would  give  it  to  the  husband 
of  A.  under  whom  the  defendant  claimed. 
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Sed  per  Cur.     We  think  that  the  condition  is  good;  for  according  to  the 
case  of  Daniel  v.  Ubley  (Sir  W.  Jon.  137.  ^  Latch.  9.  39.   134.)  though  the 
judges  did  not  agree  as  to  the  elfect  of  a  devise  '^  to  a  wife,  to  dispose  of  at  her 
TviH  and  pleasure,  and  to  give  to  which  of  her  sons  she  pleased;"  yd  it  was  not 
doubted  but  that  she  might  have  had  given  her  a  fee  simple  conditional  to 
<convey  it  to  any  of  the  sons  of  (he  devisor,  which  estate  Jones,  J.  thought  the 
devise  gave,  if  it  did  not  give  a  life  ebtate,  with  a  power  of  disposing  of  the  re- 
version among  the  son?.     And  there  is  a  ca^^e  to  this  effect  in  Dalison^s  Rep. 
(58).     '^  A  devise  to  a  wife  to  dispose  and  employ  the  land  on  herself  and  her 
Mos  at  her  will  and  pleasure;'^  and  Dicr  and  Walsh  held  she  had  a  fee  simple 
but  that  it  was  conditional,  and  that  &he  could  not  give  it  to  a  stranger,  but 
that  she  might  hold  it  herself,  or  give  it  to  one  of  her  sons.     The  first  devise 
roay  therefore  operate  as  a  devise  on  condition.     But  it  has  been  contended, 
that  the  residuary  clause  operates  as  a  devise  over,  on  non-performance  of  the 
condition.     We  are,  however,  of  opinion,  that  the  residuary  clause  cannot  be 
considered  as  a  devise  over,  for  it  appears  to  Ke  in  the  contemplation  of  the 
devisor  merely  to  dispose  of  tliose  things  which  had  not  been  l>efore  disposed 
of  by  the  wiU.     Let  the  poaka  be  therefore  delivered  to  the  plaintiff.     See  Co. 
JLitt.  214.  b.  215.  a;  Bridgm.  Rep.  137. 

7.  Doe,  d.  Lee,  Compere  v.  Hicks.  M.  T.  1797.  K.  B.  7  T.  R.  433. 

Devise  to  A.  for  life,  and  afler  tlie  determination  of  that  estate  unto  trustees  ^^^  *'  ^J* 
and  their  heirs,  in  trust  to  preserve  contingent  remainders,  &.c. ;  nevertheless,  ^^^^  ^  ^^  ' 
to  permit  A.  to  receive  the  rents  during  his  life;  and  from  and  after  his  dc- vI^q  iq  iros 
cease,  untp^  his  first  and  other  sons  successively  in  tail  male,  .with  several  re-  teas  in  fee 
mainders  over  in  like  manner;  estates  to  trustees  and  their  heirs  generally  be-  may  b«  re 
ang  interposed  after  each  life  estate.     The  Court  were  of  opinion,  that  the  ^"*^®^  "*  "" 
trustees,  notwithstanding  the  general  terms  of  the  limitation  to  them  took  ©S"  Jjf^^byi^ 
(ates  only  for  the  lives  of  the  respective  tenants  for  life,  the  nature  of  their  pij^g^j^Q  ^f 
trust  requiring  them  to  be  thus  confined,  and  the  testator  having  shown  this  to  the  testa 
be  his  intent,  by  repeating  to  them  the  same  estate  afler  each  subsequent  cs-  tor*s  inien 
iate  for  life.  t»^nj^ 

(6  1)  From  a  charge  beitig  imposed.  \  ^o\    ) 

(a  2)  On  the  detnsee^  ur  on  the  devisee  in  respect  ofihel'land. 

(o  3)    Of  a  fnross  sum, 

(a4)InfreneraL  .       ^^^j^P— 

1.  Reeves  v,  Gower.  H.  T.   1708.  C.  P.   11  Mod.  203.  S.  P.   Moor  y-it^nd^!  ^\th 

Price.  T.  T.   1672.  K.  B.  3  Rep.  49.  S.  P.  Lee  v.  Withers.  E.  a  direction 
T.    1678.  K.  B.  T.  Jon.     107.    S.    P.   Baddeley  v.    Leppingwell.  thai  the  de 
T.  T.   1764.  K,  B.  3  Burr.  I53r3.  S.  P.  Dok,  d.  Hansox,  v.  Fyldes.  vi»ee  shall 
T.  T.  1778.  K,  B.  Cowp.  841.  S.  P.  Salmon  v.  Denham.  1  Com.  323.  P*y  *  «;«" 
S.  P.  Anon.  3  Salk.   127.  U^he  devi 

A.  by  his  will  devised  lands  to  B.,  and  then  bequeathed  legacies,  and  gavcg^  will 
5L  to  C,  and  directed  B.  to  pay  it;  but  gave  him  two  years  for  that  purpose,  take  an  cs 
The  jury  found  the  land  to  be  worth  50s.  a  year.     The   Court  held,  that  B.  tate  >"  foo 
took  a  fee,  eirnple, 

2.  MooxE,  D.  Faooe,  v.   Heaseman.  H.  T.    1738.  C.  P.  Willes,  138,  S. ''!|J°°^""y 

P.  Read  v.   Hatton.  E.  T.    1675.  C.  P.  2  Mod.  26;  Willes,    HO;  ^o^jg.* 
Se}nb.  coatroy  Doe,  d.  Cole,  v.  Weston.  T.  T.  1778.  C.  P.  2  Bl. 
Rep.  1217.  Thoaghlhe 

In  (his  case,  Willes,  C.  J.,  held,  that  a  devise  of  certain  lands  to  Dame  M.  bodi  direct 
F.  tor  life,  and  over,  after  her  decease,  to  his  daughter,  E.  G.,  paying  to  ©'^c^  pjiJ**,!,^^!^ 
of  her  sisters  500/.  and  gave  £.  G.  an  estate  in  fee;  and  the  learned  judge,  ^^^  ^^^^  ^ 
af>or  observing  that  it  was  formerly  doubted  whether  the  devisee  took  a  fee  movnt  to  a 
simple,  unless  the  sum  charged  exceeded  the  annual  value  of  the  estate,  said,}ear*9  rent 
that  it  bad  long  been  settled  that  such  a  devise  gives  a  man  a  fee  simple,  of  tbtf  land. 

*  Tbi4  e^QStraclion  is  founded  on  tbo  principle  that  a  devise  of  land  shall,  io  all  cases, 
t»e  intended  for  the  benefit  of  the  devisee.  Now,  if  a  devisee  w«s  in  cases  of  this  kind  on- 
ly to  take  an  estate  for  life,  he  rni^ht  die  before  he  received  from  the  land  the  groris  som  he 
Bad  paid,  aud  cons^aenlly  be  a  loser  by  the  device. 
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without  any  regard  to  the  quantum  (of  the  dehts,  or)  of  the  sum  devised  to  be 
-paid,  and  the  value  of  the  lands. 

3,  GooDTiTLE,  T),  Richardson,  v.  Edmonds.  E.  T.   1708.  K.  B. 

7  T.  R.  635. 
But  no  iriK.     The  testator  devised  two  houses  to  his  wife,  during  her  widowhood^  and  ap- 
plication    j^y  giving  another  house  to  his  wife  absolutely,  he  wilted  that,  on  payment  of 
where  the    ^  ^^^  of  money  (due  tq  him)  to  the  wife,  by  B.  the  testator^s  eldest  son  and 
ftam  direct  ^^ir,  B.  should  share  eqCt^ally  with  the  rest  of  his  brothers  and  sisters,  C,  D. 
ed  to  be      and  £.  and  if  any  of  his  children  should  die,  then  the  share  of  him  or  her 
paid  bjr  the  should  go  among  the  survivors.     Then,  after  disposing  of  some  personalty,  he 
devisee  is  a  nvJUed  that  his  wife  should  not  dispose  of  any  of  the  household  goods;  but  after 
to  ihe°ie8°a  ^®'*  decease,  or  marriage,  tiiat  they,  with  the  houses  aforesaid  should  be  equal- 
tor;  ly  shared  among  his  said  children,  as  aforesaid,  or  ns  she  should  think  proper 
to  dispose  of  among  them.     This  was  an  action  of  ejectment  by  the  heir  of  D. 
i  ^^-  I    who  survived  B.  &  C,  hut  died  in  E.*3  life-time.     The  Court  held  that  only 
estates  for  life  passed  to  the  children,  there  being  no  circumstances  in  the  will 
to  supply  the  want  of  words  of  perpetuity;  and  Lord  Kenyon,  C,  J,  observed: 
I  admit  that  if  the  purposes  of  the  will  cannot  be  answered,  but  by  the  devisees 
taking  a  fee,  a  fee  will  pass,  as  in  Shjiw  v.  Weigh  (Fitzg.  18.  2-  803;  Fort  71) 
x}T  where  an  estate  is  given  to  the  devisee,  he  paying  a  sum  of  money;  but  I 
know  of  no  other  case  where  a  devisee  takes  a  fee,  unless  there  be  words  in 
4he  will  (though  no  technical  words  are  necessary  for  that  purpose)  sutlicient 
to  pass  a  fee.     This  is  a  sacred  rule  of  property  not  to  be  broken  in  upon;  if 
we  were  now  to  depart  from  it,  it  would  be  removing  one  of  the  great^  land 
inarkg  of  real  property. 
Or  wh    e        ^'  ^°^'  ^'  ^^^^^'^'^^  V'  WniGHTE.  T.  T.   1819.  K.  B.  2  B.  &  A.  710. 
e/presa'*        "^  testatrix,  after  charging  her  estate  with  the  payment  of  an  annuity,  dcvi- 
words  are    ^^^  ^^e  same  to  G.  S  ,  his  heirs  dnd  assigns,  for  ever,  but  her  wii?h  and  desire 
used  rebut  was,  that  G.  S.  in  his  life  4ime,  should  convey  the  estate  to  some  charifa- 
ting  racji     ble  uses,  the  choice  of  which  was  left  entirely  to  his  discretion;  and  subject  to 
implica       thjg^  Q   g  ^^g  (Q  enjoy  the  estate  to  his  own  use  for  his  life.     The  Court 
°"'           held,  that  this  wa3  |i  devise  void  by  9  Geo.  2  c,  36.  by  which  act,  the  estate 
given,  and  not  merely  the  trust,  was  made  void;  and  that  the  legal  estate,  up- 
on the  death  of  the  devisee  for  life,  descended  on  the  heir  at  law.     By  the 
icodicils  to  the  will,  certain  legacies  were  bequeathed,  charged  upon  the  es- 
-tato,  and  a  power  was  given  to  G.  S.  (who  was  also  named  executor)  to  cut 
Or  wh        ^^^'^  timber  to  pay  them,  and  interest  was  directed  to  be  paid  by  him  to  the 
it  otherwise  ^^S^^^'^'^j  *^®'"  *^®  expiration  of  two  years.     The  Court  held,  that  the  person- 
appears,      al  charges  could  not  raise  by  implication  the  express  estate  for  life  given  to  G. 
thai  the  de  S.  by  the  will,  into  an  estate  in  fee. 

visoe  ivas  J5.  Doe,  p.  Cole,  v.  Westov.  T.  T.   1T78.  C.  P.  2  Bl.  Rep.  1215. 

cd'icTtak**       This  was  a  devise  to  A.  Sf  B.  of  all  the  testator's  real  and  personal  estate, 
the  entire    *^  ^®  equally  divided  bctv/een  them,  or  the  longest  survivor,  paying  the  testa- 
hcnefi:;  aa  *or's  lawful  debts;  and  after  thc;ir  decease  to  the  male  heir.     The  Ccurt  held, 
whcro  the   that  A.  &  B.  only  took  a  conditional  estate  for  life, 
propeitjia  6.  RoE,  D.  Peter,  r.  Daw.  H.  T.   1815.  K.  B.  9  M.  &  S.  518. 

devised  o  A  dcvise  had  been  made  by  a  testator  as  follows:  "  all  my  lands  in  T.  to 
bLsdeafb.  "^*  ^'  during  her  natural  life;  and  after  her  death,  to  T.  B.  his  heirs  and  as- 
So  the  ea  ^^S"**'  ®^^  ^^"^  ^^'*^^  of  heirs  begotten  by  T.  B.  to  M.  B.  and  E,  B.  except  "201. 
taio  of  a*de  ^^  ^*  P"^^^  ^'  </^-  ^'^  P^*"^  of  the  lands  to  M.  B."  The  Court  held  that  these 
Tisee  will  words  did  not  enlarge  the  devisee's  estate  to  a  fee,  it  being  a  charge  antcce- 
not  he  en  dent  to  the  devise,  and  not  a  devise  upon  the  condition  of  paying;  it  was  col- 
larged,  in  lateral  to  the  interest  of  the  devisee.  Except  indicated  that  M.  B.  should  take 
*^nence  of    **^®  ^'^  ^"^'^P^ndently  of  any  interest  in  E.  B. 

charge  be  ^'  ^°*^>  ^'  ^^^"  '-^^Y)  v.  HoLME8\  M.  t.  1708.  K.  B.  8  T.  R.  1.  S.  P.  Gooc- 

m  made  Right,  d.  Phippr,  v.  Allin.  M.  T.  1776.  C.  P.  2  Bl.  Rep.  1041.    S.  P. 

on  the  Freak  v.  Lee,  T.  T.  1756   K.  B.  2  Show.  38:  S.  C.  2  Lev.  249.  S.  P. 

tand.  Hay'Man  v.  Moov.  7  Mod.  430.    S.  P.  Smith  v.  Tt.vpal.  2  Salk.  685; 
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11  Mod.  104.  S.  P.  Baddelet  V.  Leppingwell.  3  Burr.  1533.    S.  P.  A  de viae  of 

Thacker's  Case,  Cart.  225.  land*  charg 

A.  B.  devised  his  freehold  house,  and  all  the  furniture  thereto  belonging,  to  ®*^  ^*'^  '^« 

C.  D,  whom  he  made  executri.x,  she  paying  all  his  just  debts  and   funeral  ex-jgj"*®^^^ 
penees,  and  the  legacies  before  mentioned.     He  likewise  left  to  the  said  C.  legacies, 

D.  all  the  rest  and  residue  of  his  personal  estate.     The  question  was,  whether  will,  for'Uie 
C.  D.  took  only  an  estate  for  life,  or  in  fee  ?     The  Court  were  of  opinion  that  same  rea 
G.  D.  took  a  fee;  and  observed,  that  the  devisee  was  bound  to  pay  the  debts "O"*  P*^". 
and  legacies  at  all  events,  the  charge  being  thrown  on  her  in  respect  of  the  rc-°°^®J'^j'^^^V" 

&1  estate 

2.  iSooDTiTLE,  D  Paddy,  V.  Madder.v.  H.  T.  1804.  K.  B.  4  East,  4?6;  S.  iJerefore, 

C.  1  Smith's  Rep.  185.  A.  devised 

In  this  case  a  devise  was  brought  before  the  Court.     It  was  {inter  alia)  as  **an  iherese 
follows: — ^**  All  the  rest  I  have  in  the  world,  both  houses  and  lands,  goods  and  1  h*ve  in 
chattels,  stock  in  trade,  and  all  ether  things  !hat  belong,  or  may  belong  to  me,  J^®J^?J'^'* . 
I  give  to  my  present  wife,  S.  P.  my  executrix,  so  that  she  shall  sell  my  slock  c,gc„t,.i3j 
in  trade  and  houshold  goods;  and  if  these  will  not  pay  the  debts,  she  shall  next  go  |i,at  sho 
iiell  the  house  of  fee  in  Penzance,  so  that  my  executrix  shall  payy  in  good  time  should  sell 
all  lawful  debls.^^    It  was  contended,  that  the  charge  of  debts  on  the  real  es- his  pewonnl 
tate,  being  contingent  only  in  failure  of  the  personalty  (the  adequacy  of  which  P'^Pfj'^P'' 
was  admitted,)  did  not  give  a  fee.     8ed  per  Cur.     The  distinction  is  well  set- JJ^^^j^  "^^ 
tied  between  the  eflfect  of  a  charge  on  the  person  of  the  devisee  and  a  charge  „_  ^j^^ 
on  the  estate  devised.     The  one  carries  the  fee,  the  other  docs  not.     Now, debt?,  she 
here  we  take  it,  that  the  debts  were  meant  to  be  a  charge  upon  the  executrix  should  next 
and  devisee.     The  devise  of  both  the  realty  and  personalty  is  made  to  be  "  so  »eH  jh«resl, 
that  she  pay  all  lawful  debts,"  4rc.     But  having  given  her  both,  the  devisor  ^^^^^^    ' 
recommends  to  her  to  part  with  the  personalty  first,  before  the  house,  in  satis- j^^^j*^  ^ 
faction  of  the  debts      But  she  had  the  same  power  over  both.  time  all 

Sec  4  T.  R.  89;  Cowp.  365,  5  Inst.  538;  558;  6  id.  175;  8  id.  1 ;   IB.  &  Jawfnl 
P.  658;  "i  id.  247;  2  Atk.  341 ;  3  T  R.  356.  <J«bt8;  it 

a  Doe,  d.  Briscoe,  v.  Clarke.  M.  T,  1806.  C.  P.  2  N.  R.  343.  S.  P.  Doe,  JT"  "/^'^j 

p.  Jackson,  v.  Ramsbotham.  H.  T.  1815.  K.  B,  3  M.  k  S.  5!6.    S.  P.  JJ;^^^  ^^ 

Whalley  V.  Reede.  1  Lutw.  321.  come  vest 

A  testator,  after  a  general  introductory  clause,  "  as  to  his  worldly  estate,"  ed  by  the 
devised  to  his  wife,  during  her  natural  life,  all  his  houses  in  Swan-lane.     He  terms  of 
then  devised  several  houses,  without  words  of  inheritance,to  his  sons,  T.  B  ^^p®^oj*i 
and  S.  B.;  and  after  the  deith  of  his  wife,  he  gave  to  his  son  W.  B.,  all  those  g^^'^^j^^ 
his  three  houses  or  tenements  situate  in  Swan-lane  in  the  tenure  or  occupa-  ^ji,^^  ^  ^f 
Uon  of  A.,  B.,  and  C.     Ho  likewise  gave  several  legacies,  to  be  paid  v/ithin  debts  and 
six  months  after  his  death;  and  concluded  thus:  ^'  And  I  charge  all  my  es- legacies  up 
tatesy  both  real  and  personal,  with  the  payment  of  the  above,  or  afore-mention-  on  the  land 
ed  legacies;  and  I  appoint  my  beloved  wife  and  ray  son  T.  B.,  my  son  S.  B.,d«vi««d 
and  my  son  W.  B.,  executors  of  this  my  wiH;  and  after  my  just  debts  and  fti- fj"** Vtho"'' 
neral  expences  are  paid,  then  the  surplus  of  my  eHects,  both  real  and  personal  {^^\^^»^ 
to  be  equally  divided  to  my  executors  which  shall  be  then  living"  qaantity  of 

The  Court  held,  that  W.  B.  took  only  an  estate  for  life,  under  the  devise  imerosi. 
of  the  three  houses  in  Swan-lane,  after  the  death  of  his  mother,  notwithstand- 
ing the  words  of  charge,  &c.;  but  that  he  took.afce  in  one-fourth  part,  under 
the  residuary  clause.  Sec  6  Co.  16;  Cowp.  299;  6  T.  R.  292;  8  id.  64;  I 
N.  R.  335;  5  East,  87;  IB.  §■  P.  30;  Cro.  Eliz.  330;  Moor.  594.  Prcc. 
Ch.  67. 

(c  4)  *^fler  payment  of  debts. 
Desnd.  Miller,  v.  Moor.  E.  T.  179*4.  K.  B.  5  T.  R.  558;  S.  C.  6  id.  176; 

S.  C.  reversed  H.  T.  1796.  Exch.  Ch.  I  B.  &  P.  658;  but  affirmed  T. 

T.  1800.  Dom.  Proc.  2  B.  ^  P.  247;  S,  C.  7  Br.   P.  C.  Tomlin's  edit. 

607.  S.  P.  Doe,  d.  Jacksox,  v.  Ramsbotha3i.  H.  T.  1815.  K.  B.  3  M. 

^8.516.  Adevisoto 

A  special  case  stated  the  following  devise:  "  I  give  and  devise  unto  N.  all  J'^^IJ^  "^^^^ 

*    Bot  it  wonld  seem,  that  charges  of  debts  and  legacies,  in  express  terms  of  contingen- 
cy, ore  not  withia  the  above  pnnciple;  2  Atk,  341 ;  6  T,  R.  497, 
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personalty,  f^at  my  customary  messuage,  situate,  &.c.  All  the  rest  of  my  lands,  tene- 
th  t*^<!ta*  "^®'^*^>  ft'id  hereditaments,  either  freehold  or  copyhold,  and  also  all  my  goods, 
tor's  debts  chattels,  and  personal  estate,  of  what  nature  or  kind  soever,  after  payment  of 
&c.  was  my  jusl  debts  and  funeral  expenceSy  I  give,  devise,  and  bequeath,  the  same  unto 
hoiden  in  my  wife  S.;  and  I  appoint  her  my  sole  executrix."  It  was  contended  that  the 
sufficient  to  wife  took  a  fee;  and  the  case  of  Doe  v.  Richards,  3  T.  R.  356.  was  relied  on. 
give  an  es  g^j-  ^^^  Court  observed,  that  there  the  debts  were  to  be  paid  by  the  devisee, 
and  were  a  charge  on  the  estate  in  his  hands.  But  here,  although  the  real 
^  estate  is  charged  in  aid  of  the  personalty,  with  debts  and  iuneral  expences,  yet 

there  were  no  words  charging  it  in  the  hands  of  the  wife;  and  therefore,  it  came 
within  the  case  of  Merton  v.  Blackmere,  2  Atk.  341 ;  and  S.  took  only  an  es- 
tate for  life. 
So  a  devise  ^-  ^^^'>  ^'  Meacock,  v.  Allen.  H.  T.  1800.  K.  B.  8  T.  R.  497. 

of  my  real  The  testator  devised  in  these  words:  As  to  what  real  and  personal  estate  it 
and  person  hath  pleased  God  to  bless  roe  with,  I  give  and  dispose  of  the  same  as  follow- 
al  estate  to  eth:  "  1st,  My  will  is,  that  all  my  debts  and  funeral  ezpenccs  be  justly  paid  off 
t  *  '"d^b^°°^  discharged  out  of  my  personal  estate;  and  if  the  same  shall  fall  short,  I 
the  per^n  ^^  hereby  charge  my  real  estate  with  the  payment  of  the  same,  I.  do  hereby 
al  estate  to  give  and  d^'vise  all  my  messuages,  lands,  tenements,  and  hereditaments  what- 
[  2:3'3  ]  soever,  situate,  lying,  and  beins;,  &c.  unto  W.  A."  And  the  question  was^ 
be  first  ap  what  estate  passed  by  these  words  .^  Per  Cur.  The  debts  are  not,  at  all  events, 
plied,  was  charged  on  the  real  estate,  but  only  contingently,  if  the  persona]  estate  should 
only  allow  j^q^  jje  sufficient;  and  therefore  do  not  come  up  to  the  uses  cited,  of  a  gross 

an  estate^  ^""^  '^  ^®  P^^*^  ^"*  °^  *^^  ^^^^  devised;  and  consequently  the  words  give  no 
for  life.       more  than  an  estate  for  life  to  the  devisee. 

(Jb  S)  Of  an  annual  sum, 
1.  GooDRiGHT,  D.  Baker,  v.  Stocker.  M.  T.  179i.  K.  B.  5  T.  R.  93.  S.  P. 
Smith  v.  Ty.ndal.  E.  T.  1705.  K.  B.  «  Salk.  685;  S.  C.  11  Mod.  102. 
S.  P.  Lee  v.  Stephens.  T.  T.  1G77.  K.  B.  2  Show.  49;  S,  C.  2  Jon. 
107;  S.  C.  Pollexf  539.  S.  P  Scrape  v.  Rhodes.  C,P.  Com.  542.  S. 
P.  Reed  v.  Hatton.  2  Mod.  25.  S.  P.  Wheatly,  d.  Manley,  v.  Bos* 
Thesamo  vii.t.e   C a.  Temp   Hard.  258. 

rules  apply  The  introductory  part  of  a  devise  was  "  all  such  temporal  estate  of  lands, 
charff^oT  ^^^^t  ^"^  chattels,  as  God  hath  endowed  me  with,  I  give,  devise,  and  be- 
anniuil  queath,  thereof  as  fi^lloweth."  Then  testator  devised  to  his  grandson,  J.  B., 
flams.  his  higher  dwelling-house  in  the  town  of  S.,  paying  yearly,  and  every  year, 

out  of  the  said  dwelling-house,  the  sum  of  155.  unto  A.     The  question  was, 
whether  J.  B.  took  an  estate  in  fee,  or  ior  life  ? 

Per  Cw\     The  annuity  charged  on  the  premises  was  intended  to  continue 
for  A.'s  life,  though  not  expressly  mentioned  so,  and  therefore  of  neceasily  J. 
B.  took  a  fee. 
Under  a  de  ,       2.  Andrew  v.  Southouse.  T.  T.  1793.  K.  B.  5  T.  R,  292. 

vise,  thero       A  case   reserved  stated,  that  the  testatrix  gave  certain  lands  to  A.  for  life, 

for nro^aDd  **"^  ^^^^  ^^  ^'^  ^^*  ^®'"  *^"^  assigns  for  ever.     It  also  stated  that  the  testatrix 
then  to'  B.,  "  g*ve  and  bequeathed  all  those,  my  messuages,  lands,  tenements,  and  heredi- 
charged       taments  a4  W.,  lale  the  estate  of  T.,  and  all  other  my  part,  share,  and  interest 
with  an  an  of  and  in  the  estates  of  the  said  C.  unto  A.  and  her  assigns,  during  her  life; 
nuity  to  C.  and  after  her  decease,  1  give  and  devise  the  same  unto  E.,  charged  neverthe- 
lif"'B         '®^^  ^'^**  *^®  payment  of  one  annuity  of  20/.  per  annum  to  J.  during  his  life." 
hoiden  to    '^^^  question  was,  whether  J.  took  an  estate  in  fee,  or  for  life  only  ?     In  the 
take  a  fee.  <^ourse  of  argument,  a  distinction  was  taken  in  favour  of  the  heir  at  law,  be- 
tween a  charge  on  the  person  of  the  devisee,  and  a  charge  on  the  land,  as  was 
said  to  be  the  case  here;  because,  in  the  latter  case,  it  was  said,  the  land  it- 
self was  charged  with  the  annuity  into  whosesoever  hands  it  came;  nor  could 
any  loss  accrue  to  the  devise*,  because  he  would  be  bound  for  payment  only 
during  his  possession  of  the  estate. 

But  the  Court  held,  that  £.  took  an  estate  in  fee,  because,  out  of  what  estate 

*  could  the   annuity  to  J.  be  paid,  if  E.  did  not  take  an   estate  in  fee;    for  he 

might  survive  E.  ?*    Ashurst,  J.,  expressed  his  doubt  whether,  if  E.  were  not 
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to  take  a  fee,  aii<l  he  wore  to  die  in  J.^n  life-fime,  the  nnnnity  would  he  paya-» 
ble  aAer  his  death. 

3.  Dor,  d.  Beezley,  v.  Woodhouse.  M.  T,  1790.  K.  B.  4  T.  R.  89.  [  236  j 

A  special  verdict  stated  that  the  testator,  being  seised  of  freehold  and  copy-  So,  wb«re 
hold,  and  possessed  of  leasehold  estates,  after  directing  his  debts  and  funeral «  teetator, 
expenses  to  be  paid  out  of  his  whole  estate  by  his  executors,  bequeathed  his  ^^^^  re»idno' 
leasehold  estate,  together  with  all  other  his  real  estates,  to  his  wife  for  life;  and  ^f  his  per 
likewise  he  gave  to  her  all  his  personalty  during  her  lite,  and  empowered  her  to  sonalty, 
dispose  of  part  thereof  by  will,  and  the  remainder  of  his  goods  and  furniture  g'We  spe 
he  directed  to  be  sold  by  his  executors,  and  the  money  to  be  divided  between  ^j^  *°"°* 
C,  D.,  E.,  F.  and  G.   He  then  gave  two  annuities  to  H.  and  I.,  to  be  paid  by  p^f^^ojj* ^| 
his  executors  out  of  his  whole  estate;  the  aforesaid  dividends  of  the  i"oney  ^jj,  ^j,ole 
arising  from  the  sale  of  his  goods,  and  the  yearly  payments  out  of  his  estates  estate;  it 
to  H.  and  I,  not  to  commence  till  after  his  wife's  death;  and  he  afterwards  de- was  held, 
vised  the  remainder  of  the  profits  after  the  wife's  death,  and  subject  to  yearly  '*»*^  by 
payments  to  H.  and  I.  out  of  his  whole  estate,  to  B.,  C,  and  D.,  equally,  share  ^^^^\ij^'j 
and  share  alike.      The  question  was,  whether  the  words  whole  es'aie,  in  the  ^j^^'  meant 
latter  part  of  the  will,  extended  as  well  to  the  real  as  the  personal  property  ?  his  real  es 
On  behalf  of  the  heir  at  law,  it  was  contended  that,  since  the  words  in  ques-tate,  and 
tion  referred,  in  the  former  part  of  the  will,  to  personal  estate  only,  they  ought  that  ihe  de 
to  receive  a  similar  construction  in  the  latter  part  of  it;  especially  as,  in  tnis^**®  ©f  the 
case,  there  was  a  surplus  of  the  personal   estate,  afterpayment  of  debts  ^i'^^  of"Jhe°Dr0 
legacies,  of  about  ^000/.     But  the  Court  were  clearly  of  opinion  that  by  whole  ^t^  ^^^  ^f 
Tslaie  the  testator  almost  throughout  his  will  meant  real'estate,  and  that  this  bin  whole 
wsks  the  only  construction  which  these  words  could  admit  of  in  the  clause  di-  entate  paea 
recting  the  payment  of  the  annuities,  since  they  stood  in  contradistinction  to  the  ^  *  ^••» 
produce  of  personalty.     It  was  then  a  necessary  consequence  that  the  execu- 
tors took  a  fee. 

4.  Jenkins  V.  Jenkins.  M.  T.  1752.  C.  P.  Willes,  610. 
A  testator  devised  to  M.  H.  51.  a  year  to  be  paid  to  her  out  of  certain  pre-  And  it  mat 
mises  by  his  executor  as  long  as  she  should  live;  and  he  gave  to  J,  J.  all  his  J*"  "®* 
lands,  goods,  and  chattels,  and  appointed  him  sole  executor.     Willes,  C.  J. ,  ^^-^^    jg  ^j 
held,  that  be  should  take  such  an  e-^tate  in  the  lands  as  would  last  as  long  as  the  rectod  to  be 
annuity  was  payable.     Wliether  he  had  an  estate  for  the  life  of  an  annuitant,  paid  by  the 
or»in   fee,  he  observed,  they  need  not  determine,  because  the  annuitant   was  devisee  out 
alive;  but  they  were  rather  imrlined  to  think  that  betook  an  e.statc  in  fee,  be-^/  '^J 
cause  there  is  no  one  caso  where  the  devisee,  by  virtue  of  the  word  "  paying"  ^^  ' 
has  been  adjudged  to  have  a  larger  estate  than  for  his  own  life,  in  which  it  has 
not  alspo  been  adjudged  that  Ire  took  an  estate  in  fee. 

(6  2)   On  Uie  devisee  in  r.^^.pcct  (fthe  annual  pro  fits. "f  I  *^*  1 

{b  l)  From  a  Umilctiion  ovtr^  or  a  difm^  under  a  nerlain  age. 
I.  Doe,   d.   Elsmork,  v.   Coliiman.   M.  T.    1818.  Ex.  G  Price,  179.    S,  P. 

FROJMoRroN,  D.  Br4mistone,.v.  HofTPAY.  H.  T.  17G5    K.  B.  3  Burr. 

lbI8.     S.    P.    Marshall   v.    Hut..    E.  T     18!  1.  K.  B.  2  M.  &  S. 

t;03.  S.  P.  ToovET  V.  Bis?*ETT.  H.T.  1809.   K.  B.   IOEa.st,  460.  S.  P. 

Stii.ks,  xy.  Rayment,  v.  Walpord.  2  Bl   Rep   938.  S.  P.  De.vn.d.  S.at- 

TERTHWAiTE.   K.   B.   2   Bl.   Rep.    619.   S.  p.   Ginger,   n.   White,  v. 

White.  Willes,  343.  Scmb.  contra,  Fowler  v.  BLAcriWELL.  I  Com.  Sof\.  ^  '?"  ^^^ 
The  toKtator  deviicd  as  follows,  "  I  give,  devise,  and  bequeath  unto  S.  F.  ^y^m  ][  j^j 
all  that  iny  freehold  messuage  or  tenements,  Sfc.^  (o  hold  the  said  messuage,  vt^eoTer,  if 
land.-5,  aad  prerYn'ses  unto  thn  said  S.  F.  and  her  assigns,  for  and  during  the  devisee  die 
term  of  her  natural  life,  she  paying  yearly  out  of  the  same  unto  her  said  daugh-»"der  a  cer 
ter  H.  H.  the  sum  of  iOO/.,  the  same  to  be  paid  into  her  hands  for  her  own  se-***"  ®8®' 
par.it o  U3*^  and  benefit,  at  four  quarterly  payments.     And  from  and  afier  her 
decease,  I  give  and  bequeath  ;he  same  to  such  child  or  clfildren   as  shall  be 

"*  But  if  ihc  annuity  in  to  be  p.iid  out  of  the  lands  merely,  without  saying  by  whom,  tho 
devisee's  estate  will  not  he  enlarged;  8  East,  14i. 

t  Where  the  devisee  U  directed  to  pay  a  gros^  or  yearly  sam  out  of  the  annuai  pro- 
fits, the  devisee,  it  is  presumed,  takes  a  fee;  2  Powell  on  Dev.  by  Jarman,  p.  308,  894, 
895. 
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born  of  (he  body  of  the  said  H.  H.,  and  which  shall  be  living  at  the  time  of 
her  decease ;  if  but  one,  to  him  or  her  alone ;  if  more  than  one,  to  be  eoually 
divided  between  them,  share  and  share  alike.     And  in  case  the  said  H.  II. 
shall  have  no  child  or  children  living  at  the  time  of  her  decease,  or  such  child 
or  children  shall  happen  to  die  before  ho,  she,  or  they  shall  attain  the  age  of 
18  years,  or  be  married,  then  I  devise  the  messuages,  lands,  ^c,  before-men- 
tioned unto  J.  W.  and  his  heirs  and  assigns  for  ever."     H.  H.,  the  second 
devisee  in  the  will,  survived  her  mother,  S.  F.,  the  first  devisee,  and  entered 
into  possession  of  the, premises  so  devised  j  she  married  J.  H.  whom  she  survi- 
ved, nml  by  whom  she  had  several  children,  only  one  of  whom,  named  C.  0., 
survived  her,  who  married  A.  B.  by  whom  she  had  a  daughter  and  only  child, 
who  died  when  she  was  three  years  old.     Upon  the  death  of  H.  H.  she  and 
her  husband  took  possession  of  the  premises.     The  question  was,  whet&er  C« 
D.  as  one  of  the  children  of  H.  H.,  took  an  estate  in  fee? 

Per  Cur.  There  being  no  words  of  limitation,  prima  facie  there  was  no  es-* 
talc  of  inheritance  given  by  the  devise  to  the  children  of  H.  H.  *,  but  there  be- 
ing nHerwards  a  proviso,  that  in  case  H.  H.  should  have  no  child  or  children 
living  at  the  time  of  her  decease,  or  that  her  child  or  children  should  die  before 
attaining  the  age  of  18,  or  marriage,  the  estate  should  go  to  J.  W.  in  fee;  it  is 
therefore  contended  that  this  child  of  H.  H.  who  married  and  survived  her 
mother,  took  an  estate  in  fee  in  the  devised  premises.  It  is  clear'  that  J.  W. 
was  not  lo  take  any  interest,  unless  the  children  of  H.  H.  died  before  18  or 
marriage;  he  is  therefore  entirely  excluded  by  the  facts  of  this  case,  and  no 
question  arises  on  the  devise  to  him.  As  between  the  children  of  H.  H.  and 
[  238  ]  the  ultimate  remainder-man,  there  can  be  no  doubt,  and  if  the  fee  were  once 
given  to  the  children  of  H.  H.  it  would  be  sufficient.  We  are  therefore  of 
opinion  that  H.  H.  having  married  and  survived  her  mother,  took  a  fee  in  the 
devised  premises;  and  consequently  that  G.  D.  and  her  husband  are  entitled 
to  take  possession . 

2,  Doe,  d.  Wight,  v.  Cundall.  E.  T.  1008.  K.  B.  9  East,  400.  S.  P.  Maa- 
^^^Y»  SHALL  V.  Hill.  2  M.  &  S.  608. 

a  perw'rTde  ^  testator  devised  four  houses  to  two  children  of  A.  at  21;  but  if  either 
vised  to  tho-**^^"^^^  ^^^  before  21,  then  the  survivor  should  be  "  heir  to  the  other  two  hous- 
two  chil  es."  It  was  argued,  that  those  children  took  only  life  estates  in  the  premises, 
dren  of  bla  with  a  life  estalc  in  the  whole  to  the  survivor,  by  force  of  the  devise,  *'  that  the 
**'"^**^*''  survivor  shall  be  heir  to  the  other;"  for  that  whenever  the  word  "  heir"  is  used 
uti  •"  dfh  "*  ^  ^^*^^  ^^^  ^^®  purpose  of  carrying  over  an  interest  which  determined  on  the 
age 'or  21-°^^^^^^^'^®  ^''^  ^'^^''>  ^^^  second  only  takes  by  way  of  substitution,  and 
bui  if  eirher  therefore  only  takes  the  same  interest  as  the  other  had.  The  will  too,  it  was 
should  die*Y\]aintained,  was  inartificidlly  drawn;  and  the  word  /letr,  in  its  popular  sense,- 
daring  foi  imported  succession,  rather  than  the  degree  of  interest  which  the  person  took, 
nonty,  then  f  jj^.  Court,  however,  held  that  the  children  took  a  fee  by  implication,  by  force 

shou?d'be*^'^^*^®  ^*™^*^**^"  *^"  ^^^^^  ^>'»ng  under  21.      See  Hob.  75;  Freeni.  293;  ^ 
heir  to  ibe  Saund.  388.  a;  Willes,  14S;  Campb.  353;  3  Burr.  1618;  I  Burr.  234. 
other;  held  (c  I)  From  a  devise  to  irvstecs^  for  purposes  rcqulAngafee, 

that  the  de       1.  DoE,  D.  White,  v.  Simpson.  E.  T.  1804.  K.  B.  5  East,  162;  S.  C.  1 
visees  took  Smith's  Rep.  383. 

esu  es  JO  A'testator  devised  to  three  trustees,  and  the  survivor  and  the  e.xecutors  of 
Wh  th  ^^'^^  survivor,  messuages,  ^'c,  and  all  arrears  of  rent,  and  a  bond  of  one  of 
parposed  of  ^*^*^  tenants,  for  securing  such  arrears,  in  trust,  that  they,  out  of  the  rents  and 
a  truatof  Profits,  should  pay  certain  annuities  for  lives;  and  after  payment  of  tlie  annui- 
properly  de  tics,  should  pay  to  his  brother  800  pounds.  And  further  and  after  payment  of 
vised  may  the  said  annuities  and  tl.e  said  sum  of  800/.  he  devised  the  same  to  his  son 
bcsnfsfied  y^ '  f^^j.  ]\£^.^  remainder  over,  for  the  lives  of  other  persons;  remainder  to  C.  W. 
liiefrusifus  ^"^  *^'**  *^®**^^  malc;*rcmamder  to  his  own. right  heirs.  And  he  gave  to  the  ex- 
nless  estate  ^^utors  and  survivor,  and  the  executors  of  such  survivor,  power  to  grant  build- 
than  a  feo,  ing  leases;  and  he  gave  to  two  of  the  executors  10/.  per  annum  a  piece,  for  ao 
no  greater  long  as  they  should  act  in  the  trusts.  The  question  was,  whether  the  trustees 
cftate  shall  took  the  legal  estate  in  fee  or  not  ? 
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Per  Cur,     If  the  trustees  were  to  take  a  fee,  the  bond  and  judgment,  which  a""  to 
is  devised  to  them  for  the  same  purpose  as  the  profits  of  the  estate,  would  go'*??""  !*-''  *"' 
to  different  parties  after  the  decease  of  the  survivor,  the  one  to  the  person-^  *^^  ***"' 
al  representative,  the  other  to  the  heir;  but  if  they  take  a  chattel  interest  in 
the  rents  and  profits,  then  they  will  both  goahke.     It  has  been  however  urged 
that  the  leasing  power  gives  the  executors,  by  necessary  implication,  an  estate 
in  fee.     But  the  testator  gives  them  power  to  grant  leases,  as  oden  as  there 
shall  be  occasion,  of  the  said  estates  so  devised  to  them  in  trust  as  aforesaid,    r  ocIq  i 
connecting  the  executing  of  the  power  with  the  estate  before  given;  and  also,  ^ 

he  seems  to  have  contemplated  the  execution  of  the  trust,  and  consequeatly 
the  estate,  as  not  going  further  than  the  life  of  the  trustees;   for  he  gives  two 
of  them  an  annuity  of  10/,  a  year,  so  long  as  they  shall  act  in  the  trust  forth»ir 
trouble.     Now  a  yearly  allowance  to  trustees,  so  long  as  they  shall  act,  is  not 
very  consistent  with  an  estate  to  the  heirs  of  the  surviving  trustees,  without 
giving  them  also  a  compensation  for  their  trouble.     We  are,  therefore,  of  opi- 
nion that  the  trustees  took  an  estate  by  implication  for  the  lives  of  the  annuit- 
ants, and  for  a  term  sufficient  to  raise  the  80J/. ;   and  that  after  those  trusts 
were  satisfied  the  estates  to  the  remainder-man  for  life  and  in  tail  took  effect 
as  legal  estates.     See  8  Rep.  96;  Cro.  Eliz.  3C)();  2  Vern.  403;   1  P.  Wms.  q^  the  con 
509.  519;  2  Bro.  P.  C.  1 ;  S  id.  453;  8  Vin.  Abr.  2G2;  7  T.  R  G54;    1  Bro.  trary,  the 
Ch.  Hep.  7  i;  2  T.  R.  4  U;  Willes,  G30.  Courta 

2.  Doe,  d.  Budden,  v.  IIajiuis.  M.  T.   1822.  K.  B.  2  D.  Si  R.  36.  S.  P.  itrongly  in 

Doe,  d.  Player,  v.  ISiciioi.ls-  H.  T.   18^3.  K.  B.   1  B.  &  C.  336.*       ^'ly^eVhe 
Freehold  property  was,  in  this  case,  devised  to  trustees,  in  trust  to  secure  ^'j|^ ^^^1,  ^^ 
an  annuity  of  60/.   per  annum  to  testator's  wife  for  life;  and  then  in  trust  forconatnic 
his  two  younger  sons,  and  his  two  daughters,  and  all  children  to  be  begotten  tion,  as  will 
on  the  body  of  his  wife,  until  they  shall  severally  attain  the  age  of  21  years, 'ostrict  the 
and  then  unto  and  among  them,  share  and  share  alike,  as  tenants  in . common,  •'^^®  ®^ 

and  not  as  joint- tenants.     The  will  then  granted  a  power  to  the  trustees  to  re-,^  .• • 

ccive  the  rents,  and  to  lay  out  the  surplus  beyond  the  wife^s  annuity,  and  other  tereats 
chargQs  thereon,  in  good  securities;    to  grant  leases  of  the  estates  for  a  term  which  are 
not  exceeding  seven  years;  ^'  and,  if  they  should  think  it  advisable,  to  sell  any  limited  in 
par.  ihcieof,  a«  anij  iime  after  m\j  dealh''^''     The   Court  held,  that  this  latter*^®*®""? 
clnusn  did  not  control  the  express  gift  of  tiie  estates  to  the  children  in  fee,  when  ^^^^^  "™ 
they  shonld  attain  the  age  of  21  years.  ^y^^^  ^jjj^ 

3.  H.vwiiiRv.  Hawker.  E.  T.  1820.  K.  B.  3B.  &A.537   S.  P,  Doe,  d   LEEisnoten 

Compere,  v  Hicks,  M,T.  1797.  K.B.  7  T.R  433.  S.P.  Shaw  v.  Weigh,  coaoiercd 
E.  T.   J7i8.  K.  B.  2  Str.  793.  S.  P.  Do'e,  d.  Prosser,  v.  Jenkins.  M.  by  theim 
T.  1754.  C.  P.  VVillcs,  G50.  S.  P.  Wick  HAM  v.  Wickham,  M.  T.  1809.  Pl»5««»jn  » 
K.  B.  11  East,  438;  S.  C.  3  Taunt.  3^26.   S.  P.   Gates,  d.  Markham,  [Jf^"f^;~^ 
V.  Cooke.  E.  T.  1765.  K.  B.  3  Burr.  1G84.  S,  P.  Horton  v.  HoRTON.ofthetraat. 
E.  T.    1708.  K.  B.  7  T.  R.  r,52.  S.  P.  Don,  d.  Hallbr,  v.  Ironmon- 
ger.  E.  T.   i80).  K.  B.  3  East,  533.  S.  P.  Bobjnson  v.  Grey.  M.  T. 
1807.  K.  B.  9  East,  1  S.  P.  Doe,  p.  Woodcock,  v.  Bartiirop.  H.  T. 
1814,  C.  P.  5  Taunt,  382;  S.  C-  1  Marsh.  90. 
A  testator  by  his  will  devised  all  his  real  estates,  in  several  parishes,  to  trus-  The  gener 
tees,  their  heirs  and  assigns  for  over,  upon  trust,  to  sell  his  estate  at  iS.  to  pay  ^I'^'^^n 
his  debts    and  in  case  it  should  not  be  sufiicicnt,  then,  as  to  his  estate  at  F., .  L  ""^  J 
upon  truM,  to  sell  that  also,  to  make  good  the  deficiency;  but  in  case  it  should  {°„gi™ 
not  be  necessary,  then  as  to  his  estate  at  F.  and  his  other  remaining  estates  i^\^^  exact 
in  trust,  to  receive  the  rents  and  profits  till  his  daugiiter  come  of  age,  and  then  to  ly  thatqnan 
pay  such  of  the  rents  and  proiits  as  had  not  been  applied  to  her  maintenance  and  lity  of  in 
education,  to^rether  with  the  surplus  money  arising  from  the  sale  of  .his  estate  *®f^^ 
at  F.  if  it  should  bo  sold,  to  hi.s  daughter  upon  coming  of  age,  and  from  ^^^^r-JI^g    If 
*  In  this  ca-se,  a  cloviiso  of  copyhold   Undu  in  trust  for  a  minor,  and  to  be  transferred  to  theimat  re 
him  at  twenty-oao,  was  held  to  give  to   the  trusters  a  chattel  intercut  only,  determinable  at      ,     , 
the  rnajorily  of  the  cestui  que  trusty  the  Court,  thinking;  that  the  words  "to  he  transferr- ^l"*'® » 
ed"  did    not  refer  to  a  log.il  transfer  of  the  estate   by  surrender  (in  which  case  they  most 
liave  tJikon  a  f«e  to  enable  them  to   make  sach  jrarrcndcr),   but  merely  to  the  delivery  of 
possession,  and  admist^ion  on  the  rolls  of  the  manor. 

vor.,  vjii  i^ 
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period  to  the  use  of  the  trustees  for  the  life  of  his  daughter,  and  after  her  death 
to  tlie  use  of  her  children;  and,  hy  a  codicil  to  his. will,  in  'svhich  he  made  an 
alteration  as  to  the  trustees,  the  testator  devised  his  estates  to  the  new  trus- 
tees therein  named,  and  to  the  survivors  and  survivor  of  them,  and  the  heirs  of 
such  survivor,  *'  such  estates  as  aforesaid  in  trust  as  aforesaid."  It  appeared 
that  the  estate  at  N.,  when  sold,  was  alone  bUtiicient  to  pay  the  debts.  The 
Court  certified  to  the  opposite  side  of  the  hall,  that  the  trustees,  and  survivors 
and  survivor  of  them,  and  the  heirs  of  the  survivor,  took  only  an  estate  for  the 
life  of  the  daughter  in  the  remaining  estate  at  F.  and  elsewhere.  See  3  Brot 
P.  C.  127;  8  Vin.  Ab.  262;  o  East,  162;  5  V   VYms,  372. 

4.  Doe,  d.  Hurrell,  v.  Hurrell.  M.  T.   1821.  K.  B.  5  B.  Sf  A.  18. 
Which  ia        A  testator  having  hotb  real  and  personal  estate,  after  giving  several  pecu- 
*K  *^*"r^     niary  legacies  bequeathed  all  the  rest  and  residue  of  liis  estate  and  effects  what* 
r  *roodo    s^®^^**  ^"^  wheresoever  to  trustees,  their  executors,  adnrinistrators,  and  as- 
the  Cooru  signs,  upon  trust  that  they  should,  out  of  such  residue  of  the  moneys  and  ef- 
bave,  in      fectsthat  he  should  die  possessed  of,  carry  on,  manage,  and  cultivate  the  farm 
8Qch  cases,  then  in  his  possession,  for  the  remainder  of  his  term  therein,  for  the  joinr  ad- 
of  adhering  ynn^ggg  of  certain  of  his  sons  and  daughters  therein  named,  and,  at  the  expi- 
to  what       ration  of  the  said  term,  upon  further  trust,  to  sell  and  dispose  (f  such  residue 
reasonably  ^^  ^^^  estates  and  effects,  or  such  eflects  as  should  then  be  u[ion  his  said  farm, 
presume      and  to  divide  the  money  arising  therefrom  am(mg  his  said  ^rons  and  daughtcra 
was  the  do  It  was  contended,  that  the  testator's  real  estate  passed  by  the  above  will, 
visor's  in  Sed  per  Cur,      Notwithstanding  the  generality  of  the  words  used,  the  na- 

tefition.  £yj.^  ^1  ^jjjj  jj.y^j  clearly  shows  that  the  testator  meant  to  bequeath  his  person- 
al property  only,  for  the  trustees  are  diret'.ted  out  of  such  residue  of  the  moneys 
and  effects  to  manage  the  farm  for  th<^  remainder  of  his  term.  Now  the  real 
estate  was  not  applicable  to  such  a  [)urpose;  for  the  trustees,  at  all  events, 
ha  J  no  power  to  sell  any  part  of  the  estate  bequeathed  to  them,  until  the  end 
of  the  terra.  Then  the  testator  direct*  the  trustees,  at  the  expiration  of  his  term, 
to  sell  such  residue  of  his  estate  and  e^iects,  or  such  eflects  as  shall  be  upon 
his  said  farm.  It  appears  to  us,  therefore,  that  by  using  the  latter  word  he 
himself  has  furnished  a  comment  upon  the  words,  the  rtsidiit^  of  his  estate  and 
effects;  and  that  by  those  words,  he  meant  only  such  estate  and  effects  as  con- 
stituted  personalproperty. 
f  24i  ]  5.  Doe,  d.  To.mkins,  v.  WrLLAN.  M.  T.  18 18.  K.  B.  2  B.  ^  A.  84. 

And,  for  A  testator  devised  to  tnistees,  their  heirs,  executors,  ndiiiinistrators,  and  as — 
this  pur  signs,  in  trust,  to  let  the  freehold  estates  for  any  term  they  thought  proper,  at 
P**®?  "**-  the  best  improved  yearly  rent;  to  pay  ono-third  of  the  rents  ol  the  freehold  es- 
limitation  ^^^^^  to  his  wife  for  life,  and  one-third  of  the  pers-naity  to  I'er  absolutely,  and 
are  necessathen  to  lay  out  the  other  two-thirds  of  the  personalty  in  the  funds,  and  to  pay 
ry.  the  dividends  and  the  refits  of  two-thirds  of  the  freehold  estates,  and  after  the 

death  of  the  wife,  the  other  third  of  the  rent  of  the  frc'eli(»ld  estate  to  his  daugh- 
ter, for  her  own  separate  use;  and  after  her  death,  the  freehold  estatse,  and 
two-thirds  of  the  personal  estate,  to  the  daughter's  children,  to  be  equally  di- 
vided amongst  them,  and  to  be  paid  them  at  the  respective  ages  of  2J  years; 
-  and  if  his  daughter  died  without  leaving  issue,  then  his  freehold  estates  to  his 
wife  for  life,  and  after  her  death  to  his  heir  at  law,  as  if  he  had  died  intestate. 
The  Court  held,  that  the  trustees  took  an  estate  in  fee,  and  that  upon  the  death 
of  the  widow,  who  was  the  surviving  trustee,  the  legal  estate  descended  to  the 
datighlcr,  and  upon  her  death  without  issue,  vested  in  the  heir  at  law  e.r  partem 
matema;  observing,  that  they  were  bound  to  give  effect  to  the  testator's  tirst 
words,  by  which  he  devised  his  estates  unto  the  trustees,  their  heirs,  execu- 
tors, administrators,  and  assigns;  which  words,  in  thrir  natural  import,  gave 
the  fee,  and  especially  as  it  did  not  appear  from  the  whi^le  tenor  of  the  will 
what  less  estate  would  satisfy  the  terms  of  the  will,  or  the  objects  which  the 
testator  had  in  view. 
Where.  c.    MuRTiiWAlTE  v.  Baunard.  E.  T.  IS-^I.  C.  P.  "C  C.  &.  IJ.  623. 

therefore,        rpj^^  testator  devised  real  and  personal  estates  to  trustees,  (atler  payment  of 
direction  to  ^®g^c>€^  *"^  annuities,)  to  pay  rent*,  profits,  &e.  of  the  residue  of  his  estate  to 
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testator's  three  nieces,  for  their  lives;  their  issue  to  have  their  parents  share  P.^y  Iog<^ 
as  tenants  in  corauow  for  their  lives,  and  if  either  died  leaving  no  issue,  her*^*®*  *"*^  ®" 
share  to  be  divided  equally  between  the  survivors  of  all  the  nieces;  and  if  allj^  support 
nieces  except  one  should  die  wifhout  isstte,  such  one  to  have  ihe  ivhole  for  her  life,  coniinvent 
and  her  issue  after  her,  share  and  share  alike;  and  if  hut  one,  that  one  to  en- remainders 
joy  the  whole  as  lo  the  freehold;  if  more  than  one,  as  tenants  in  common;  if^ljo  trnsiees 
only  one,  to   him  or  her,  his  or  her  heirs,  i>ic.;  and  in  case  of  all  dying  with-^'*'®^® 'J°J° 
out  issue,  remainder  to  the  devisor's  next  main  heir  of  the  same  name.     One  ^^  ^^^ 
trustee  only  survived.     On  a  special  case,  tlie  Court  certified  that  ho  took  a 
fee  simple  in  the  freehold  estates  devised. 

7.  Wahter  v.  Hi-TcuiNso.N.  E   T.  1823.  C.  P.  ,5  Moore,  143;  S.  C.  2  B.  cS- 
B.  349.      Judgment  ailirmed  1  B.  4"  C.  7^>1 ;  S.  C.  3  D.  &  R.  50. 
The  testutor  devised  lands,  <Src.  charged  with  annuities,  and  subject  to  ccr-j    ^^^^°^ 
tain  legacies  to  trustees,  their  heirs  and  assigns,  until  the  devisor's  nephew,  a  j.j,gQ||g^.t^ 
son  (.fills  sister  B.  should  attain  21 ;  and  if  he  should  die  in  the  meantime,  un-that  if  the 
til  C,  second  son  of  B.  should  arrive  at  that  age;  and  if  C.  should  die  in  the  testntor  has 
mean  time,  until  the  daughter  of  B.  should  attain  21,  upon  trust,  to  raise  out  |   242  ~| 
of  th«  rents  of  the  premises,  or  by  sale  or  mortgage  thereof,  portions  for  C.  and  osed  any 
the  younger  children  of  B.  payable  on  their  attaining  21,  and  further  to  apply  J^'°'!^'^ . 
a  proper  sum  out  of  the  rents  for  the  maintenance  and  education  of  A,  till  he  jj^^  quality 
should  attain  21,  and  then  to  pay  the  residue;  andWf  he  should  die  before  21,  Qf  (fig  es 
then  to  apply  a  like  sum  for  the  maintenance  of  C  till  he  should  attain  that  age,  tato  will  bo 
and  then  to  pay  him  the  residue,  and  in  the  mean  time  to  place  out  the  money  governed 
arising  from  these  rents  at  interest,  for  the  benefit  of  A.;  and  whe/i  A.  should  J>y  *ho»ni '« 
attain  21,  or,  in  case  of  his  death,  when  and  as  soon  as  C.  should  arrive  at  that  |ej,f  ^^DJ** 
age,   or,  in  case  of  his  death,  when  the  daughter  of  B.  should  attain  21,  totbepurpos 
the  use  of  A.  and  his  assigns  for  life  sayis  waste;  remainder  to  trustees,  to  pre~es  of  the 
serve  contingent  remainders;  and  after  the  death  of  A.,  to  the  use  of  his  first  truat,  and 
and  other  sons,  &c.  in  strict  tail;  and  for  default  of  such  issue  to  the  use  of  C.  \he  context 

n^%    *i#^f     fail" 

with  similar  limitations  over  to  his  niece,  the  daughter  of  B.  and  an  uhimate  *"?""*  \"^ 
remainder  to  B.  in  fee.     Thf3  devi^  r  died   leaving  his  sister  B.,  her  sons  A.  fgrgnce  of 
and  C,  and  three  younger  children  alive.     A.  married  and  died  intestate  un-a  contrary 
der  21,  leaving  a  daughter  D.     The  quf^stion   was,  what  estate  the  trustees  intention; 
took  under  the  will.     It  was  contendt*d,  that  the  trustees  took  a  mere   chattel  (o  East, 
interest;  for,  although  the  devise  is  to  them,  (heir  h^irs  and  assigns,  it  is  clear  ^^2),  nor 
that  it  was  the  intention  of  the  testator  that  tliey  should  not  have  any  larger  cs-^^^^  ^^j^ 
tate  than  was  sufficient  to  enable  them  to  perform  the  trusts  of  the  will.     Intate  against 
Cordell's  case  (Cro.  Eliz.  3 1 6.)  there  was  a  devise  to  executors  for  the  pay-snch  poHi 
mpnt  of  testator's  debts,  and  until  his  debts  should  be  paid;  remainder  to  histion,  as  the 
brdther  for  hfe;  and  after  his  death  the  debts  v.-ere  paid,  and  the  question  was,"J^*****® 
what  interest  or  estate  the  executors  had?  and  it  was  resolved,  that  they  had  "^"J™®^'™ 
hut  a  chattel  interest.     So  in  Doe,  d.  Lee  Compere,  v.  Hicks,  7  T.  R.  433,^*^^^',^^^^ 
where,  after  a  devise  to  one  for  Me,  the  devisor  limited  the  estate  to  trustees  estate  veal 
and  their  heirs,  in  trust,  to  preserve  contingent  remainders,  and  to  permit  the  ingin  the 
tenant  for  life  to  take  profits,  with  remainder  over  on  his  decease;  and  he  af-^'"**®**- 
terwards  gave  other  estates  for  lives,  with  several  remainders  over;  and  after 
each  estate  for  life  he  interposed  the  same  estate  to  trustees  and  their  heirs; 
it  was  held,  that  this  showed  the  intent  of  the  testator  to  he,  that  the  estates  to 
the  trustees  should  be  conHned  to  the  lives  of  the  several  tenants  for  lives,  and 
consequently,  that  those  in  remainder  took  legal  estates,  there  being  no  other 
circumstances  in  the  will  to  show  a  contrary  intent.     The  judge's  certified,  that     *  ^  ^*"®  - 
the  trustees  took  only  a  chattel  interest  in  the  estates  devised  to  them.  the  trust  ° 

B.   Hakto?^  v.  Hartox  E.  T.  1798.  K.  B.  7  T.  R.  552.  eannot  be 

A  special  caise  stated  a  devise  to  A.  and  B  ,  and  their  heirs,  in  trust,  to  per- satisfied  by 
mit  C.  a  feme  covert,  to  receive  the  rents  during  her  life  fgr  her  separate  use;  an  estate 
and  after  her  decease  to  the  use  of  her  first  and  other  sons  successively  in  tail  *°^  '*^®*» 
male,  rcmaiuder  to  the  use  of  her  daughters,  aB  tenants  in  common  in  tail;  and  ^^^i^  y^^ 
in  default  of  such  issue,  upon  further  trust,  to  permit  D.  another  feme  covert,  ),q]j  ^o  take 
to  take  rents  for  her  sole  use  during  her  life,  with  the  like  limitations  as  before  nn  estate  in 


no  amy IHY..^ Construction  of. 

\  943  1  to  her  issue;  nnd  afterwards  similar  dispositions  for  the  benefit  of  K.,  another 
fee-slmplo,  feme  covert,  and  lirr  iss'.e.  Per  Cur  This  provision  was  mtide  to  secure  a 
though  such  ^gj^^g  covert  a  separate'  a-'owrirjce;  to  offfciuate  which   it  was   essentially  nc- 

5!![^J!ft'*t^    cessarv  that  the  trusters  j-hcukl  lako  the  estate  with  the  use  executed,  for  cth- 
ciia  noi  re  •     "  «       •       •         i  i  i  i  •  i     i  •         i  /?  i  ■%   i  i 

qoirc,  and  erwisc  the  husband  would  be  entitled  to  receive  the  proiits,  and  so  defeat  the 

could  not     object  of  the  devisor;  consequently  the  legal  estate,  by  way  of  use  executed 

exhaust, the  in  fec-simple  vested  in  the  trustees. 

^w'^^f  *'''*" *^  ((i  1 )  F.'o.n  f!if.  devise  of  a  smaller  csfalc  to  (he  heir  at  Icnc.-f 

^    ^  ^^'  {e  I)  From  a  devise  tu several  to  hs  equalhi  dirid^.d. 

A  ft.-  ,„„„  GooDRici!T,  D  PA»>iMCK,  V-  Patcii.  E.  T.  177.3.  K.  B.  Lofn.  ^•24. 

A  tee  may  .  ...  i-t  i  ^i  ni.-i* 

be  implied       ^  house  was  m  thiA  case  devised   to  several  persons,  to  he  equally  divided 

from  u  dc    amongst  them        The  C»>urt  hold  that  such  devise  passed  an  estate  of  inhcri- 

vise  to  sev  lance,  since,  otherwise,  the  devisees  could  not  lake  the  ber^efit  seeminjTly  in- 

eral  lo  be     tended  for  them. 

(«  2)  As  where  a  joint  devlice  falws  a  fee. 
>^uiGHT  V.  llovD.  II.  T.  I80G.  C.  P.  2N.R.  1^:>. 
A  fee  may       A.  B.  devised  a  house  to  his  mother  for  life,  and  after  her  doa!h  "  to  tlie  el- 
be  implied  ^^^^  g^^^  of  E.  K.,  and  if  E.  K.  should  have  no  male  heir,  then  lo  the  eldest 
^'^To theses '^^*  of  I.  K."      He  also  devised  copyhold  lands   to  the  eldest  son  of  E.  K.; 
taio^limi'.ed  ^^^^  '^  ^^^^  ^^^^-  ^-  ^-  ^foi'G^aid   should  havo   no  male  heir,  "  then  my  will  is, 
to  a  joint     that  the  aforesaid  lands  and  tenements  I  bequeath  to  the  aforesaid  son  of  I.  K., 
^sjaeu.       to  him  and  his  bcir3  for  ever."     But  if  the  said  eldest  son  should  oVbr  to  sell 
or  mortgai^t)  such  copyhold  lands  and  tenoments  aforesaid,  then  he  gave  the 
aforesaid  lands  and  tenements  to  T.  C.  in  fee.      He  then  fjave  his  personal  es- 
tate to  T.  C,  directing  him  "  to  be  at  the  charges  of  taking  up  and  admitting; 
the  said  eldest  son  as  arore-mentioned  to  tlie  said  copyholds,  out  of  the  said 
personal  estate,  and  in  the  nairie  of  the  said  K."     He  then  gave  the  rents  and 
profits  of  tlic  copyholds  to  T.  C.  for  seven  years,  and  then  "  to  the  aforemen- 
tioned eldest  s.^n.       But  if  the  said  T.  C.  should  die  before  the  end  of  the  se- 
ven years,  then  the  aforesaid  eldest  son  of  the  K.'s  to  take  and  enjoy  the  said 
estate  forthwith  to  them  and  their  heirs  for  ever.*'      The  Court  held  that  the 
eldest  son  of  E.  K.  took  an  estate  in  fee  under  this  will  in  the  copyhold  pre- 
mises. 
[  244   j        (fe  2)  As  ir'icrc  an  ahsohdc  irJcrcst  in  prcvior.^hf  <;^ae?i  in  a  challtl  iulcrcsL'^, 

(p;  1)  Elp:ct  of  an  cdfcvii'iiivc  dcvi'se  in  fie. 
1.  IMooNE,  v.FKcr,::,  v.  Hf.\sf^tax.  II.  T.  1740.  C.  P.   Wfllos,    138. ' 
AsJowlioih      Lands  were  devised  to  dame  M.  F.  for  life,  remainder  to  her  dau^'hfer  S.  F. 
arise*^in  '^*'^  ^^^^  V^y'^^^S  ^o  ^^^  t^^'^  sisters  E.  and  M.  5001  a  piece;  and  if  she  •  S.  F.)  died, 
Buch  instan^^^^  farm  to  !)C  divided  between  the  survivors;  and,  in  case  all  three  daughters 
ces,  two      d:ed  before  their  mother,  tlien  to  the  right  heirs  of  dame  ?»!.  F.  for  ever.   And 
cases  may    the  Court  held  that  E.  and  !M.  to')k  a  fee;  "  for  (said   I^rd  C.  J.  Willes)  if 
bo  mentio.1  the  testatrix  int«'nded   that  the  da'ightcr«  of  IVI.  F.  should  be  only  tenants  for 
ed;  first,      ^^'^^  and  consequently  that  it  should  go  to  the  heirs  of  the  mother,  whether  the 
Moon  d.     daughters  died  before  their  mother  or  not,  it  would  have  been  most  absurd  in 
Fa«»Be',  V.     l^f^r  to  say  that  it  should  go  to  the  heirs  of  the  mother,  in  case  the  daughters 
Ifeabman;    die  before  her."     The  Court,  hov/ever,  decided  the  question  principaliy  upon 
another  point. 

•  With  regard  to  P3tatf>s  limited  to  trosteea  to  preserve  contingent  remainders,  it  n?ay  be 
observed,  that,  a'.ll)oug;h  they  are  not  in  terms  confined  to  the  life  of  the  person  taking  the 
immediately  preceding  estate  of  frceold,  as  is  usually  tlje  cri«e.  yet  ihcy  will  be  so  confia- 
cd  ill  construction,  if  the  will  disclose  no  other  purpose  which  requires  that  the  trustees 
should  take  a  larger  estate^   Doc,  d.  Compere,  v.  Hiclts,  7  T.  U.  433. 

t  A  deviseo  will  not  take  a  foe  without  words  of  limitation,  merely  fiom  the  circum- 
stance thnt  an  arilecedeut  eslat  for  life  is  given  to  the  heir  at  law.  Right,  d,  Compton,  v. 
Compton,  9  East,  267. 

t  The  rule  is  not,  thai  where  a  testator,  having  drvif.ed  a  chattel  interest  by  general 
words,  afterwards  devises  liLi  land:*,  without  making  any  ntcralion  in  the  words,  an  abso- 
lute inierost  in  tho  lands,  the  same  as  in  the  chattel,  should  p::6s,  though  perhaps  it  woaid 
have  buen  the  belter  way  as  iiieciin<r  the  intention;  U  M.  &  f^.  520, 


DEVISE.— i:«/a/<>3  in  fce-simpte.  HI 

$.  RoBiNsox  V.  Grey,  M.  T.  1807.  K.  B.  9  East,  1. 
A  testator  having  entered  into  articles  of  agreement  for  the  purchase  of  cer- Secondly, 
tain  premises,  devised  the  same  to  a  trustee  to  pay  the  rents  and  prol'ts  to  her  jj*®  ^asio  of 
three  daughters  (one  of  them  being  feme  covert),  and  the  survivor  of  them,  ^  Grey.t 
for  their  lives,  share  and  share  alike;  and  aflcr  their  decease,  in  tru»t  for  all 
and  every  the  cfnld  and  children  of  her  three  daughters,  who  should  he  living 
at  the  death   of  the  survivor  of  them,  as  tenants  in  common;  but  if  all  her 
daughters  should  die,  without  leaving  any  issue,  then,  after  the  decease  of  the 
survivor,  in  trust  for  her  grandson    in  fee,  who  was  her  heir  at  law,  tho  residue 
of  her  real  and  personal  estate  to  her  three  daughters.      The  Court  certified 
to  the  Master  of  the  Rolls  that  the  children  of  the  daughters  living   at  the 
death  of  the  survivor  took  eslcUes  in  fee. 

See  8  Vin.  Abr.  262;  I  Ves.  144;  7  T.  R.  654;  5  East,  171 ;  2  P.  Wms. 
6^29 ;  I  Eq.  Ca.  Abr.  174;  5  T.  R.  5.33;  6  id.  175.  512;  1  B.  &.  P.  550;  2 
id.  247-,  Dousr.  264;  3  T.  R.  484;  6  East,  3GG;  7  East,  521;  2  Saund.  338. 
a;  Willes,  143;  8  East,  141;  Fearne's  Com.  Rem.  554;  Com.  29'J;  3  Atk. 
493;  3East,51C;  Com.  Rep.  372;    10  Mod.  403;    1  Salk.  24.  [  245  "j 

(k  I)  Effect  of  an  ivdc  finite  deviso  Unvtul  in  defeasance  of  a  fe-. 
Mi0DLETON  V.  SwAiNT.  E.   T.  16^3.   K.    B.    Skin.  339.    S  'P.'Bkveson- v. 

HussEV.  id.  385.  S.  P.  R^e,  d.  Kihby,  v.  Holmes.  M.  T.  1757.  C.  P.' It  has  b*en 
e  Wils.  80.  !>«*'d  that  an 

A  man  devised  five  shares  in  the  New  River  to  his  fivo  children,  and  their  *.""'^® 
heirs  i.  e.  to  H.  and  his  heirs  one  share,  to  A.  and  her  heirs  another  share,  and  -^^j  -^^  ^^ 
so  on  to  the  others;  and  if  any  of  them  died  before  they  attained  21,  or  were  feazance  of 
married,  that  then  the  share  of  such  child  so  dying  should  go  to  the  rest  of  hia  a  fee  con 
said  children.     H.  died  imdcr  21,  and  unmarried,  and  it  was  held  that  the  oth-  feraonly  an 
er  children  look  but  an  e  ,tate  for  life  in  his  share.  ^-'*^®  ^^^ 

(f)v^j  to  whether  cross  executory  limitatiotis  can  be  implied  among  deriscea  injee.^ 

i.  Estate  tail. 
(«)   General  rule  a$  to  the  creation  of  /^^  erfattf 

I.  Baker  v.  Wall.  E.  T.  1696.  K.  B.  2  Ld.  Raym.  181.  S.  P.  Roe,  d.  CLE.t.ji  j^  jn 
METT,  V.  Briggs.    16  East,  406.  S.  P.   Doe,  d.  Ellis,  v.  Ellis.   S.  P.  general  ere 
9  East,  382.    S.  P.  GteooRjGHT  v.  Pullvn.  2  J.d.  Raym.  1410.    S.  P.  ated  by 
Badger  v,  Lloyd.  1  Salk,  253.  S.  P.  Ros,  d.  Dodsox,  v.  Greav,  2  Wils.  jpcftna  of  « 
322.  S.  P.  Davie  v.  Stevens    I  Doug.  321.  iripOTToa 

A  devise  run  in  the  following  terms:  I  devise  to  Daniel,  my  eldest  son,  all  ^^j  ti,^ 

t  Mr.  Jarman  (2  Powell,  399  &  402.)  observes  thus;  '-the  question  frequeotly  arises,  A  eir»   of 
wbelber,  if  lands  be  devised  indefinitely  ia  one  event,  and  for  an  estate  in  fee  in  iinolher,  hia  body; 
the  former  devisee  takes  a  fee  by  implication  from  the  alternntive  devise.      Two  decisions  but  altha' 
(Bupra,  p,  244.)  may  be  adduced  in  fiivour  of  this  doctrine,  but  in   both  of  ihem    some  these  are 
stress  appears,  or  may  be  inferred,  to  have   ben  placed   on  the  circumstance  ef  the  devisee  the  moj»t  ap 
in  fee  being  the  heir  of  the  testatort   yet  that,  considering  the  circumstances  of  iho  case  of  propriate 
Robinson  v.  Grey,  and  the  strong  inolination  of  the  courts  to  favour  ihe  enhirgement  of  in- terms  to  use 
definite  devises,  it  is  probable  they  would  bold,  as  a  general  rule,  that  such  a  devise,  limited  such  an  es 
wiih  an  alternate  or  substituted  estate  in  fek,  does  confer  an  estate  in  fee  by  implication,      tatcmay  be 

*  The  question,  whether  cross  executory  limitations  cnn  be  raised  by  implication  among 
devisees  in  fee,  arises  when  land  is  devised  to  several  persons  in  fee,  with  a  limitation  over 
in  case  they  all  die  under  a  given  age,  or  under  any  other  circumstances,  in  wbioh  case  it 
is  by  no  means  to  be  tuken  as  a  necesstiry  consequence  of  the  doctrine  respecting  the  im- 
plication of  cross  remainders  among  devisees  in  tail,  that  the  Court  will  imply  reciprocal 
eiecutory  limitations  among  such  devisees.  The  principal  diftercnce  between  the  two  ca- 
ses seems  to  be  this: — In  the  case  of  a  devise  to  several  devisees  in  tail,  assuming  the  in- 
tention to  be  clear  that  the  estate  is  not  to  go  over  to  the  remainder  man,  unless  all  tho 
devisees  die  without  isfjue,  the  efl'ect  of  not  implying  cross  remainders  among  them  woold 
be  to  produce  a  chasm  in  the  limitations,  inasmuch  as  some  of  the  estates  tail  might  be 
spent,  though  the  limilaiion  over  could  not  take  effect  until  the  failure  of  all.  With  res- 
pect, however,  to  limitations  in  fee  of  the  really,  and  of  absolute  interests  in  personalty 
(which  are  clearly  governed  by  the  same  principle),  as  the  primary  gift  includes  Ihe  testa- 
tor's whole  estate  or  interest:  and  that  interest  remains  in  the  objects  in  every  event  upon 
which  it  is  not  divested,  a  partial  intestacy  can  never  arise  for  want  of  a  limitation  over 
To  introduce  cross  limitations  among  the  devisees  in  such  a  case  would  be  to  divest  a 
clear  absolute  gift  of  the  testator  upon  reasoning  merely  conjectured;  2  Powell  by  Jar- 
mar,  624. 


1 72  DEVISE.— Comiruction  cf. 

[^^46  "]  that  my  farm  called  Dimisev,  to  liim  and  his  heirs  males  for  ever;  if  a  female, 
created  l>v  -.j^v  next  heir  shall  allow  and  pa'  l-or  ^2''  .•  In  monny,  or  12/.  a  year  gut  ot  the 
\^^.,^^.  reiit^  arid  prolits  of  Dumsey,  and  .-linll  have  all  the  rest  to  himself;  I  mean  my 
Th''^i  X  ^'^^^  ^*^''  ^'^  ^^"^  *"^^  ^'"^  heirs  iiiulc  I'^r  t.ver.  The  Court  said,  that  it  was  ve- 
visc  iriuy  i*v  riiaiiifcst  that  the  devise  to  Ormit  I,  x\\C  son,  was  an  eMate  tail  male, 
be  to  A.,  2.  Loj?L»  OssuLTor's  Case.'M.  T.  1708.  K.  B.  8  Salk.  336;  S,  C.  11  Mod. 
and  his  189. 

heirs  male  FJrd  being  seised  in  fee,  and  having  issue  three  sons  and  a  daughter,  and 
01  ever,  jjjjving  likewise  one  brother,  devised  his  lands  to  his  eldest  son  in  tail  male. 
Or  to  A.  an^  so  to  the  second  and  third  son,  remainder  to  his  right  heirs  male  for  ever, 
for  life;  The  three  eons  died  without  issue;  and  the  question  was,  whether  the  daugb- 
and,  after  tcr,  as  heir-general,  or  the  brother  of  the  testator,  as  heir-male,  should  have 
hb  death,  jj^g  lands?  t!ii  per  Cw\  None  shall  take  by  those  words  "  heirs  males''  but 
male"  '^^  ^®  ^^^^  ^®  ^^^^  "^'^^^  of  the  body  of  the  testator;  for  no  collateral  heir  male  shall 
'  take  by  such  a  limitation  by  way  of  remainder;  for,  at  common  law.  if  land  was 

given  by  a  common  conveyance  to  one  and  his  heirs  males,  there  the  word 
"  males"  shall  be  rejected,  for  there  was  no  such  thing  aa  an  heir  male,  with- 
out saying  of  whose  body;  and  if,  by  letters  patent,  lands  were  limited  to  W. 
R.  and  his  heirs  male,  it  is  void,  though  it  is  otherwise  in  a  will;  and  the  rea- 
son is,  because  in  a  will  the  law  supplies  those  words,  ^^  of  his  body,"  and  that 
makes  it  a  devise  to  him  and  the  heirs  males  of  his  body;  for  heirs  or  heir  male 
cannot  be  a  name  of  purchase,  but  heirs  males  of  his  body  may.  Therefore  if 
there  is  no  such  thing  in  propriety  of  speech  as  an  heir  male,  without  saying 
of  whose  body,  for  that  reason  heir  male  of  his  body,  or  heirs  males  of  itself, 
where  the  law  will  supply  these  words,  "  of  his  body,"  as  it  will  in  a  devise, 
may  be  a  good  name  of  purchase;  but  yet  the  party,  who  w^ould  take  by  such 
a  limitation,  must  be  such  a  person  as  may  be  an  heir  by  the  common  law,  and 
would  take  by  that  name. 

3.  Doe,  d.  Larl  of  Lindsey,  v.  Colyear,  M.  T.  1809.  K.  B.  11  East,  548. 

S.  P.  White  v.  Warner.  M.  T.  1781.  K.  B.  11  East,  551.  n. 

Or,  to  hia       Devise  to  A.  for  life;  remainder  to  trustees,  to  preserve  contingent  remain- 

"ri^ht  hHrB  ders;  remainder  to  the  first  and  other  sons  of  A.  successively,  in  tail  male; 

male  for  ev  ^^j^j^  jjj^^  remainder  to  B.  and  his  sons;  with  remainder  to  the  right  heirs  inale 

of  A.  for  ever.     A  died  before  the  testator.     The  question  was,  whether  the 

ultimate  limitation  to  A.  lapsed  by  his  death  ? 

Per  Cur.  Where  the  words  of  the  subsequent  devise  do  noi  refer  to  a  par- 
ticular individual,  or  individuals  of  the  family  of  the  same  person,  to  whom  an 
estate  for  life  is  first  given,  but  to  a  class  of  persons  comprehending  all  of  that 
class  who  could  claim  from,  or  through  him,  there  they  are  considered  as  words 
of  limitation,  and  not  of  purchase.  But,  it  is  argued,  that  they  cannot  be  con- 
sidered as  words  of  limitation  in  this  instance;  because  the  estates  before  giv- 
r  2.i^  1  ^Q  '°  succession  to  all  the  sons  of  A.  in  tail  male,  would  comprehend  all  the 
*  heirs  male  of  tfTe  body  of  A.,  and  therefore,  that  the  ultimate  remainder  to  his 
heirs  male  would  bcinope»-ative.  But  ♦hat  does  not  follow;  for  casc.^  u'-jy  be 
put,  where  persons  Wf»u1d  have  taken  as  hc'trs  male  of  the  bijd>  of  A.,  and  yet 
would  not  have  taken  under  the  limitation  to  his  first  and  other  sons  in  tail  male; 
as,  if  A.  had  had  an  eldest  son,  who  died  in  the  life-time  of  the  testator,  leav- 
in  a  son.  for  these  reasons,  we  are  of  opinion  that  the  devise  in  question  lapsed 
by  the  death.  See  1  Rep.  104;  11  id.  79.  b;  Plowd.  210;  J  P.  Wras.  397; 
Doug.  323.  337;  2  Ves.  646;  1  Ld  Raym.  186,  Co.  Lit.  24.  b.  25.  25.  b.; 
Free,  in  Ch.  442.  461;  Gilb.  Rep.  116.  131;  1  Stra.  33;  1  Ves.  337,3^38; 
Cro.  Eliz.  576;   1  Taunt.  263. 

4.  Nanfan  v.  Leigh.  M.  T  1816.  C.  P.  7  Taunt.  85;  S.  C.  2  Marsh,  »07. 
And  even  a  A.  B.  devised  to  testator's  wife  his  cottage,  for  life,  if  .she  continued  chitste 
devise  to  A.  and  unmarried;,  but,  immediately  after  her  di^ath,  or  marriage,  to  his  son  J. 
as  soon  aa  jj  ^g  ^^;^^  ^  j^^  should  attain  iil ,  and  to  hi«j  heirs  for  ever.  He  also  devised 
and  to  hia  ^^^^  ^^^^^  ^"^  estate  in  iee-simple  where  he  then  lived  (except  what  was  there- 
heirs  law  in-before  bequeathed  to  his  w^ife)  to  his  son,  J.  H.,  as  soon  as  he  should  at- 
fully  begot  tain  2\  years,  and  to  his  heirs  lawfully  l!>egotten,  for  evef,  subject  to  an  annul- 
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ty  o(V,  to  his  wife.     Tho  Court  held,  that  J.  H.  took  an  estate  tail  id  the '^^n  for  ev 
land,  and  an  oblate  in  fee-simple  wlif^re  the  testator  lived,  it  being  contended,  *'"•  8*^**J*" 
that  the  firat  d^^vise  to  J.  H.  being  lo  him  and  hi?  heira  simply,  aftorded  an  at-****** *** ' 
giiment  in  tavour  ol*  construing  the  other  devise  as  giving  an  estate  tail,  inas- 
much as  the  testator,  in  varying  the  phrase,  must  hare  had  a  different  inten- 
tion.    Sec  Gilbert  on  Devises,  .3J,  3d  edit.-,  6  T.  R.  352;  Doug.  341 ;  7  Rep.  g^^  ^  j^ 
41;  Moore,  6:37;  Cro.  Eliz.  178;   S.  C.  Moor.  4i4.  yu,;  to  A. 

5.   Chapman,  d.  Scholes,  v.  Scholes.  M.  T.  1771.  K.  B.  2  Chit.  Rep.  643.  and  B.  on 
The  devise,  the  construction  of  which  was  now  brought  before  the  notice  oftheir  attain 
the  Court,  was  as  follows:  "  And,  as  touching  my  real  estates,  both  freehold  *'*«^*»® 
and  leasehold,  situate,  &c.,  I  devise  the  rents  and  profits  thereof  to  my  cxecu-^^^^^^jj^^j 
tors,  hereafter  named,  until  ray  daughters  attain  their  several  ages  of  2 1  years  and  their 
in  trust  that  they,  my  executors,  improve  the  same  in  like  manner  and  purpose  heirs  for  cv 
as  i  have  hereby  directed,  my  personal  estate,  for  the  advantage  and  educa-er,  as  ten 
tion  of  my  daughters.     And  as  to  the  freehold  and  inheritance  of  my  real  es- *"*****  *^°" 
tate,  1  devise  the  same  to  my  said  daughters,  when  and  as  they  attain  their  8<5-?J!^"*^°'\  „ 
vcralagcs  of  21  years,  equally  between  them  and  their  heirs  for  ever,  to  take  di^j\^ji|, 
as  tcnaiilft  in  common,   provided  that,  if  both  my  daughters  die  without  lawful  uat  lawful 
issue,  then  I  devise  my  real  estates  unto  and  amongst  my  said  two  brothers,  T.  issue,  then 
S.  and  R.  S.,  and  my  nephew,  J.  S.,  -.on  of  mv  late  brother,  J.,  their  heirs  and  ®^®j"»  ^^^ 
assigns,  for  ever,  to  take  as  tenants  in  c..m«noii."     Under  this  devise,  the  ^®'"*" '• 
Court  held,  that  the  daughters  only  took  an  estnte  tail  with  remainders  over.  ^^  e«mte 
6.  Doe,  d.  Neville,  v.  Rivkrs    E.  T.   1797.  K.  B.  7  T.  R.  276.  S.  P.      [248  ] 

Crane  V.  James.  K.  B.  Skin.  19.  tail,  with 

Testator  devised  land  to  his  son,  A.,  his  heirs,  and  assigns,  forever;  and  ratcrence  to 
other  land  to  hie  son  B.,  his  heirs    and  assign*;,  for  ever;  and  other  lands  to  A.  aad  B. 
his  son,  C,  his  heirs,  and  assigns,  for  ever,  with  this  express  condition,  that 
his  son,  C,  his  heirs  and  assigns,  should  yearly  pay  to  a  grand-daughter  of  .  '  *  ^® 
the  testator  3/.  till  her  age  of  16;  and  the  testator  charged  the  same  premises  p^Tsonand 
with  such  payments;  and  then  added,  that,  if  either  of  his  three  sons  should  hjg  hfcirs; 
depart  this  life  without  issue  of  his,  or  their  bodies,  then  the  estate,  or  estates,  and  if  he 
of  such  sons,  should  go  to  the  survivors,  or  survis'or;  and,  if  all  his  said  three 'lia^l  <lio 
sons  should  happen  to  die  without  such  issue,  then  he  devised  all  the  said  pre-  withoui  is 
misc^  to  his  four  daughters  and  their  heirs  and  assigns.  And  he  further  charg-*"  ' 
ed  the  premises  a  aibresaid  devised  to  C.   and  his  heirs  with  40/.  to  be  by  him 
or  them  paid  lo  his  said  grand-child.  The  Court  held,  that  tho  devise  to  C.  did 
not  give  him  the  fee,  but  an  estate  tail.     See  Cro.  Jac.  200.  427.  695,  3  Leon. 
130.  pi.  183. 
7.  Doe,  d.  Hatcht,  v.  Bluck.  H,  T.   1816.  C.  P.  6  Taunt.  485;  S.  C.  2 

Swanst.  170.  S.  P.  Tilly  v.  Collier.   H.  T.  1676.   C.  P.  2  Lev.  162. 

S.  p.  Parker  v.  Thacher.  3  id,  70.  S.  P.  Law  v.  Davis.  IVf.  T,  1731. 

K.  B.  2  Stra.  4«9.  S.  P.  Prestov,  n.  Eaglc,  v.  Fun^nell.  T.  T.  1739. 

C.  P.  Wiiles,  164.  S.  P.  Goopright,  Lessee  of  Dockixo,  v.  D(tnham. 

M.  T.   1779.  K.  B.   I  Doug.  266.  S.  P.  M^igan  v.  CRirnTiis.  H.  T. 

1775.  K.  B.  Cowp.  231.  S.  P,  Dc.nn  v.  StiENTo.N.   H.  T.   1776.  K.  B. 

Cowp.  410.  S.  P.  Doe,  d.  Hamson,  v.  Fyldes.  T.  T.    1778.  id.  833, 

S.  P.  Doe,  d.  Comberback,  v.  Pert.yv.  M.  T.   1789.  K.  B.  3  T.  R. 

491,  S.  P.  Ives  v.  Lcggr.  M.  T.    1789.  K.  B.  id.  ^88.  n.  S.  P.  Not- 

TiNCHAN  V.  JEv.Nijjr.s,  T.  T.  1700.  K.  H.    J  rVmi.  81 ;  S.  C.  1  P.  Wms. 

23;  S.  C.  2  Mod.  123;  S.  C.  I  Ld.  Ra.vm.  oG8.  S.  P.  Leigh  v.  Biiace. 

5  Mod.  267/  S.  P.  GooDRiDGE  v.  GoooniDGE.  7  Mod.  433.  S.  P.  Shaw 

v.  Way.   8  Mod.  253;   S.  C    2  Str.  798.  Or  even 

A    B.  devised  his  lands  to  his  wife  for  life;  and,  at  her  death,  to  his  son,  P.  without 
and  his  heirs,  t(»r  ever;  and  if  B.  should  die  unpossessed  of  tliem,  or  icillumi  he'ira]  ihon 
/u'tV.^,  to  his  daugiiter  C.  and  her  heirs  for  ever.     Tho   Court  held,  that  the  over;  con 
word  luirs  must  be  confined  to  heirs  of  Ihe  b^dij;  and,  therefore,  that  B.  took  **"  ^**  .^* 
an  estate  tail,  with  remainder  in  fee  to  C* 

*  Bat  the  courts  are  not  authorised  to  put  this  coosti-uction  on  the  woixl  heira  where  tho 
devise  over  is  to  a  Htrangor,  however  probable  it  mav  be  thai  it  was  no  iutcncled;  2  Eq. 
Cn.  Abr.  300;  I  Salk.  238;  11  Mod.  207;  Willc«.  166.  n,;  1  Jac.  4*  Walk.  81. 
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8.  Bricev.  Smith.  M.  T.  1736.  C.  P.  Willeg,  1. 
And  a  limi  A  person  gave  and  devised  all  his  freehold  messuages,  &c.  to  his  son,  P. 
^"th"  H^lu  ^''  ^'*'^^  *"^  ^^'^^'  ^"'''  ^^®*"'  ^"  conclition  that  he  should  pay  his  so*n,  W.  B.  30/.; 
heii  of"uie  ^"^  devised  estates  to  his  other  sons  in  the  same  manner.  Then  followed  this 
dcviseci  clause:  "Item,  my  will  and  mind  is,  that,  incase  any  of  my  said  children, 
[  2'A9  ]  unto  whom  I  liavo  bequeathed  any  of  my  real  estates,  shall  die  without  issae, 
then  I  give  the  estate  of  him,  or  them  so  dying,  unto  his,  or  their,  right  heirs 
forever."  Ld.  Ch.  J.  Wilier  delivered  the  opinion  of  the  Court,  and  said: 
the  question  is,  Whether  P.  B.,  the  devisee  takes  an  estate  in  fee,  or  in  tail; 
and  this  is  divided  into  two  questions;  1st,  Whether  he  would  have  had  anes^ 
tatc  tail,  in  case  the  remainder  had  been  devised  over  to  a  stranger.^  9d. 
Whether  devising  it  over  to  the  right  heirs  of  the  person  so  dying  without  is- 
sue makes  any  diiferencc.^  As  for  the  first  question,  it  cannot  be  doubted, 
af^er  so  many  solemn  determinations,  that  if  a  man  devise  an  estate  to  A.  and 
afterwards  in  his  will,  give  his  estate  to  another,  in  case  A.  die  without  issue, 
the  subsequent  words  reduce  A.'s  estate  only  to  an  estate  tail,  and  restrain  the 
general  word  heirs  to  signify  only  heirs  of  the  body;  and  this  is  founded  upon 
these  known  rules,  that  the  intcnlicn  of  the  testator  shall  always  take  place  in 
the  construction  of  wills,  so  far  as  it  can  be  collected  from  the  will  itself,  if  it 
be  not  contrary  to  the  rules  of  law;  and  that  the  priority,  or  posteriority,  o4 
words  in  a  %vili  is  not  all  regarded,  but  that  the  whole  will  must  be  taken  toge- 
ther, to  fnul  out  the  intention  of  the  testator.  But,  secondly,  this  distinction 
v.ns  relied  on,  that,  though  it  have  this  construction  in  case  the  remainder  had 
been  dcvi?cd  over  to  a  stranger,  it  would  be  otherwise  in  the  present  case,  be- 
cause the  remainder  is  devised  over  to  the  heirs  of  the  person  so  dying  without 
issue.  This  distinction,  though  it  seems  at  first  to  be  of  some  weight,  when 
considered  makes  no  dilfcrence  either  in  reason  or  in  law.  Even  in  grants, 
where  words  arc  construed  much  stricter  than  in  cases  of  wills,  if  there  are 
words  tiiat  create  an  estate  tail,  the  grantee  takes  an  estate  tail,  though  the  * 
next  remainder  is  limited  to  his  right  heirs.  We  are,  therefcre,  unanimously 
of  opinion,  that  the  devisee  takes  an  estate  tail.* 

9.  Dew  d.  Slater  v.  Slater.  T.  T.  1793.  K.  B.  5  T.  R.  335. 

Or,  a  direc       The  testator  devised  in  these  words: — I  give  and  bequeath  all  my  copyhold 

tion  to  pay  \ands  to  my  nephew,  J.  S,;  but  if  the  aforesaid  J.  S.    shall  die   without  heir 

forlheHfe  "^**^®>  ^^^'^  ™y  ^^*^^ 's,'that  my  nephew  C.  S.    shall  enter  upon   and  enjoy  the 

of  tho  anna  ^'"^^^  copyhold  lands,  his  heirs  and  assigns   for  ever,  provided  J.  S.    pay  to  his 

iiant,  will    wife  E  the  sum  of  8/.  a  year  during  her  life,   with  a  power  of  re-entry  to  the 

noivaryiho  wife  if  the  annuity   were  not  paid:    he  also  devised  several  legacies.     The 

conuiruc       question  was,  \»'hether  J.  S.  took  a  fee  by  reason  of  the  annuity.'^  It  was  con- 

*°"*  tended,  that  the  general  intent  of  the  testator  was  to  provide  for  the  wife,  at  all 

events,  f(»r  life.     Therefore  J.  S.  must   take  a  fee,   otherwise  that  provision 

could  not  be  entirely  secure,  for  she  could  only  re-enter  in  case  of  non-payment 

by  J.  S.     The  ri^^hl  of  rc-enlry  is  annexed  to  his  neglect  only,  and  the  land  is 

not  charged  in  the  hands  of  those  who  might  take  in  remainder;  therefore,  to 

construe  the  will  so  us  to  give  him  only  an  c:- tatc  tail  might  defeat  the  principal 

'  intent  of  the  testator. 

r  '^'50  I        ^^*   ^''^''     ^^  ^^  clear,  from  all  the  cases  on  the  subject,  that  J.  S.  took  only 
L  *^,J    an  csfatotail.     In  the   case  of  Blaxton  v.  Stone,  3  Mod.  1  23,    and  Burley's 
case,  4,3  Eiiz   staicd  by  Lord  Tlalc;,  in  1  Vent.  CSO,  which  was  a  devise  to  A. 
far  life,  remainder  to  the  nc.\(  heir  male,  for  default  of   such  heir   male,   then 
And  it  mav  ^^^^''  ^'^®  court  adjudged  it  to  be  an  estate  tail. 

be  here  re  ^^-   J^'i^att  v.  i  owM\^.  M.  T.  1813.  K.  B.  2  31.  &.  S.  6  J, 

marked,  The  reversionary  estate  in  a  messuage,  cvc,    was  devised  to  the  testator's 

that  if  tho  wife,  for  the  term  of  her  natural  life;  and,  from  and  after  her  decease,  to  tho 
^^'?V^^  "^  ?  ^^^"'^  of  her  body  by  tho  trr-iator,  lawfully  bc^cttrn,  or  to  bo  begotten;  and,  for 
will  )e  .suili  ^^.,^j^,  of  .such  issue,  rcmaiiidcr  over.  The  wi:c'd  huband  died.  There  never 
cicntto  con  • 

stitutca  par  *  Sen  5  T.  R.  335.,  whoro  it  was  held,  that  a  dircclion  o  pay  nn  annoily  forms  no 
ty  tenant  in  ground  for  rlenying  to  a  limitation  over  in  these  terms  the  effect  of  conferring  an  estate  tail 
tail,  and  ho  by  implication. 
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was  any  issiiG.     She  intcrmarrTed  with  defendant,  who  exercised  acts  of  own-  (night  by 
ership  on  the  estate  by  cutting  down  timber  trees,  the  privilege  of  doing  which  P<>»"*b|llity 
was  disputed  in  this  action  by  the  remainder-man  that*b  latii 

Per  Cur.     The  question  depends  on,  whether  the  defendant  and   his  wife,  cieot,  and 
in  right  of  his  wUcj  were  more  than  bare  tenants  for  life  under  the  will?     Now  the  j  are  not 
it  seems  manifest  to  us,  that  the  wife  was  tenant  in  tail  after  possibility  of  issue  to  be  diaap 
extinct;  for  although  at  her  husband's  death  there  was,  in  fact,  no  issue,  yetP^®*"*®^  ^T 
there  was  a  possibility  during  the  whole  period  of  gestation,  that  she  might  \^^  not'har 
have  issue.     It  is  the  possibility,  and  not  the  probability,  to  which  the  law  jng  iggge 
looks.     During  that  time,  being  tenant  in  tail,  she  might   have  recovered  the  inheritable < 
fee  by  a  common  recovery.     See  1 1  Rep.  8 1 . 

(b)  Jls  io  construing  parlictdar  words,  as  toords  of  limitation,  or  of  purchase.      1*be  rale  in 

(a  1)  Ride  in  Shelleif's  case.  SheUey'a 

1.  Perrin  v.  Blake.  H.  T.  1770.  K.  B.  4  Burr.  2579,  1  Bl.  Rep.  672.      5e!*'^la  om 

A  testator  devised  that,   if  his  wife   should   be  cnsienfe  with  a  child  at  any  of '-reat  im 

time  thereafter  (which  however  never  happened),  and  it  were  a  male,  he  devis- porftnqe, 

cd  his  real  and  personal  estate,  equally  to  be  divided  between  the  said  infant  viz.  that 

and  his  son  J.  W.   when  the  infant  should  attain  21 ;  and  he  declared  it  to  be  ^berean  ei 

his  intent,  that  none  of  his  children  should  dispose  of  his  estate  longer  than  ^i^lf^^  •   p 

life,  and  to  that  intent  he  devised  all  his  estate  to  the  said  J.^  W.  and  the  said  j^^^  ^^  ^ 

infant,  lor  and  during  the  term  of  their  natural  lives;   remainder  to  J.  G.    and    i  ^51  ] 

his  heirs,  for  the  lives  of  the  said  J.  W.  and  the  infant;  remainder  to  the  heirs  person,  and 

of  the  bodies  of  the  said  J.  W.  and  the  said  infant  lawfully  begotten,  or  to  be  in  the  same 

begotten;  remainder  to  the  testator's  daughters  for  the  term  of  their  natural  iMtroment 

lives,  equally  to  be  divided  between  them;  remainder  to  J.  G.  and   his  heirs  {^'^f® 'f  * 

during  the  lives  of  the  daughters;  remainder  to  the  heirs  of  the  bodies  of  his  JjJ'jJg*  *n,°ij 

said  daughters,  equally  to  be  divided      The  question  was,  what  estate  J.  W.   .    ^52   * 

took;  and  Lord  Mansfield,  Mr.  Justice  Aston,  and  Mr.  Justice  Willes,  (Mr.  ate  orim"' 

Justice  Yates,  dissentiente)  held,  that  J.  W.  took  an  estate  for  life  only;  but  mediate,  to 

that  judgment  was  reversed  by  the  majority  of  the  judges   in   the  Exchequer  bis  heirs,  or 

Chamber,  who  held  that  he  was  tenant  in  tail.  the  heirs  of 

his  body,T 
"^   This  rale  applies  as  well  to  eqniiable  as  legal  interests;  2  Powell,   by  Jarman,  482.  ^^^^  word 

but  both  most  be  of  the  same  quniity,  id.     The  rule  ha.4  also  been  applied  in  the  construe-  ^^^^  i«,  fQ 

tion  of  wills  of  terms  of  ve«irs.  Therefore  if  a  term  be  given  to  A.  for  life,  and  afterwards  (^  takoa  as 

to  the  heirs  of  his  body,  these  words  Are  generally  construed  to  be  words  of  limitation,  and  ^  ^ord  of 

tho  whole  vesu  in  the  first  taker;  8  Vin.  Abr.  451.  pi.  25.      But  if  there  appear  any  cir-  liiQitation' 

cumstance  or  clause  in  the  will  to  show  the  intention  that  these  words  should  be  words  of  „j^^  ^^g^ ' ' 

purchase,  and  not  of  limitation,  then  it  seems  the  ancestor  will  take  for  life  only,  and  bis  ^i^fi^^ed 

heir  will  take  by  purchase;  Feame's  Ex,  Dev.  300;  6  Cru.  Di^.  117,  ^^^  note'tA 

i  Although  the  limitation  be  to  the  heir  in  the  singular  number,  yet  the  rule  will  be  ap-  fy-aA 

plied,  and  the  devis(»o  will  bo  construed  to  take  an  estate  tail;  1  Vent.    230;  1  Rel.   Ab. 

886;  Bulst.  219;  2  Vern.  314;  Rol.  G«t.  96. 

t  It  having  been,  during  the  pre  valency  of  the  feudal  system,  a  fundamental  principle  of 
our  law,  that  an  heir  should  not  take  a  contingent  remainder  of  an  estate  as.  a  purchasor, 
where  bis  ancestor  took  a  freeiiold  estate  by  the  same  conveyance;  because  such  dtsposi* 
tion.*<,  whiio  fiefs  were  predominant,  tended  to  defraud  the  lord  of  the  fruit  of  his  tennre,  by 
enabling  the  heir,  with  the  concurrence  of  his  ancestor,  tu  take  the  estate  as  fully  as  by  des* 
cent,  without  tho  feudal  burthens  to  which  he  would  have  been  liable  had  the  estate  des- 
cended; it  becama  a  rule  of  construction,  applicable  to  all  instraments  so  conceived,  that 
the  estate  limited  to  the  heir,  though  meant  to  be  contingent,  should.  »»»  l^w,  be  considered 
as  vested  in  the  ancestor;  in  consuqnonoe  of  which  conclusion  of  1^«^»  every  instrament,  in 
which  an  eatnte  of  freehold  or  fr  ink  tenement  was  given  to  tb*  duccstor,  with  an  imoiedi- 
ato  or  mediate,  remainder  thereon  limited  to  his  heirs,  or  h^n's  in  tail,  or  issue,  was  consi- 
dered as  furnishing  incontrovertible  and  conclusive  evidenro  of  an  intent  in  the  donor  to 
give  an  cnnte  in  remnindsr,  immediately  executed  in  the  ancessor  so  taking  the  freehold, 
and  not  contingent  in  the  heir  or  issue;  such  a  limitation  being  considered  technically  as  im- 
porting an  intent  in  tho  donor  so  to  convoy.  And,  although,  by  the  abolition  of  tenures, 
the  foundation  upon  which  the  principle  waq  adopted,  which  gave  rtsejU)  that  rule  of  con- 
struction, failed,  yet  the  technical  import  of  such  n  limitation  being  established,  the  con- 
struction of  the  instrument  continued  the  same,  the  presumption  being  that  the  words  were 
Uied,  notwithstanding  tenure.-*  had  ceased  in  their  common  and  ordinary  acceptation.  It 
followed  consequonily,  that  the  words  **  heir,.*  or  •*  issue,'*  when  so  used  in  a  conToy- 
ance,  could  never  taUo  effect  as  a  description  of  the  person  to  take  as  a  purchaser, 
But,  although  the  alteration  of  the  state  of  the  subject  to  which  tho  words  in  such  aCon* 
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[  253  1  2.  MoojiE  V.  Parkeu.  E,  T.  1695.  K.  B.  Lord  Raym.  37;  S.  C.  Skin.  55S. 
The  limita  A  devisor  had  by  indenture  settled  lands  on  his  son  for  life,  remainder  lotho 
tion  ™""'  sons  of  that  marriage  successively  in  tail  male,  reversion  to  himself  in  fee;  and 
by  thTsame  ^y  ^^"^  devised  the  same  to  the  issue  of  his  son  by  any  other  wife  in  tail  male, 
instroment  ^^  ^^"^  ^^^^  ^^&t  this  limitation  did  not  make  the  son  tenant  in  tail,  but  gave  the 
heirs  of  the  body  of  the  son  an  estate  tail  by  purchase. 

veyance  applied,  was  held  not  to  forniBk  a  reason  for   alierin-r  tbo  conatraciion  of  such  li- 
mitations; the  langaage  that  constituted  them  haviog  gained  by  usage  a  fixed  tocbxiicaI|im- 
port,  becanse  such  an  alteration  would  have  been  productive  of  more  raincliief  by  the  con- 
fudion  that  would    have  followed  in  men's  ideas  respecting  (he  dispositions  of  their  estates » 
than  could  have  been  compensated  for  by  any  benefits  that  coald  have  arisen  by  departing 
from  this  rule;  it  by  no  means  followed  that,  when  the  foundation  of  the  principle  upon 
which  the  rule  was  graOed,  failed   the  role  that  had  been  raised  thereupon  should  be  extend- 
ed beyond  the  precise  limits  it  had  at  that  time  reached.      From   that   period,  therefore, 
courts  of  law  and  equity  seem  to  have  been  as  industrious  to  distinguish  casex  out  of  that 
rule  of  construction  in  favour  of  a  contrary  intent,  where  that  intent  is  clear,  and  must  ne- 
cessarily be  collected  from  the  donor*s  language,  as  they  were  astute  in  their  endeavonrs, 
by  construction,  to  bring  cases  within  that  role,  while  the  principle  of  it  continued  to  op«* 
rate.     It  follows,  that  tlie  issue  or  heir  may   now  take,  under  that  description,  contingent 
remainders  us  purchasers,  notwithstanding  a  previous  freehold  is  limited  to  their  ancestor  by 
the  same  conveyance,  if  there  be  language  so  modifying  and  qualifying  the  limitation  as  te 
make  it  not  quadrate  exactly  with  the  rule.      Cut  such  nmitcition  will  eonclnsiveJy  bo  con- 
sidered as  so  doing,  unless  it  be  so  conceived  as  necessarily  to  import  an  intent  in  the  do- 
nor, that  his  donees  in  remainder  shall  take  an  executory  estate,  ns  orisinnl  purrhnrcrs  of  a 
contingent  remainder,  and  not  nn  estate  in  remainder  executed  through  the  medium  of  the 
ancestor,   which  it  is  still  concluded  to  be  a  donor's  intent  to  give,  wherever  an  estate  of 
freehold  or  frank-tenement  is  limited  to  the  ancestor,  with  an  immediate  or  mediate  remain- 
dor  thereon  to  bis  hoirs.  or  heirs  in  tail,  or  issue,  unqualifipd   with   other   respective  words 
necessarily  importing  a  different  estate  to  have  been  intended!   1  Powell,  on  Dcv.  chap.vii. 
It  may  be  useful,  says  Mr.  Jarman  (2  Powell,  465.)  as  supplementary  to  the  discussioa 
of  the  rule  in  Shelley's  case,  to  state,  for  the  use  of  the  student,  the  practical  bearings  of  the 
question.     Whether  the  heir  takes  by  descent  or  purchase?  and  ibis  may  be  best  shown  by 
so|;gesting  a  case   of  eaeh  king.      Suppose  then,  a  devise  to  A,  for  life,  remainder  to  the 
heirs  of  his  body,  remainder  over;  and  another  devise  to  the  use  of  trustees  for  the  life   of 
B.,  in  trust  for  A.,  remainder  to  the  use  of  the  heirs  of  his  body.      In  the  former  case,  the 
oncestor  being  tenant  in  tail,  tbo  heirs  of  his  body  ran  only  claim  derivatively  through  him 
by  descent,  per  formatn  ion\\  aad  therefore,  if  A  die  in  the  life-time  of  the  testator,  the 
lieir  takes  nothing,  the  devise  to  his  ancestor  having  lapsed;  Brett  v.  Rigden,  Plow.  S40; 
Hartop*s  case,  Cro.  Eliz;  242;  Hutton  v.  Simpson,  2  Vem.  722;  Hodgson  v.   Ambrose, 
Douel.  337;  3  B.  P.  C.  Toml.  Edit.  416;  Wynn  v.  Wynn,  ih.  95,  Warner  v.  White,  ib.  436. 
On  tno  other  hand,  in  the  latter  supposed  cxse,  if  B.  died  in  the  tes.aior's  iife-time,  it  would 
not  affect  his  heir,  who  claims  not  aerivatively  tlirough  his  ancestor,  but  originally  in  his  own 
right  by  nurohasc;  and  wlio  would  tlterefore  bo  entitled,  notwithstanding  his  ancestor's 
death,  citiicr  Btiforc  or  aflcr  that  of  tho  testator.     In  cither  case  he  would  be  tenant  in  tni^ 
and  the  estate  tail  would  go  by  a  sort  of  quasi  descent  (Mandeville's  cose,  Co.  Litt.  26.  b; 
sec  Fea.  C.  11.  80. )  through  all  the  heirs  of  the  body  of  the  ancestor,  first  exliausting  the 
inheritable  issue  of  the  first  taker,  and  then '  devolving  upon  tlie  collateral  lines;  tho  whole 
claiming  as  heirs  of  tho  body  of  the  ancestor  by  purchase,  but  taking  in  the  same  manner  as 
they  would  have  dono  under  an  estate  tail  vested  in  him.     Another  distinction  to  be  observ- 
ed 19,  that  where  the  heirs  take  by  descent;  the  property  devolves  upon  him,  subject  to  the 
do^'cr  t»r  the  widow  of  his  ancestor,  if  she  wero  marrried  at  his  deatli,  and  his  estate  were 
lopal,  and  i^ot-eqnitablo  only;  or|  subject  to  curtesy,  if  the  ancestor  were  a  married  woman, 
who  lef^  a  hustiiwid  by  whom  she  had  had  issuo  born  afive,  capable  of  inheriting,  and  which 
attaches  wlietfacr  th«>  estate  be  legp.l  or  equitable.     On  tho  other  hand,  where  Uie  heirs  take 
by  purchase,  of  course  «)one  of  those  rights,  which  are  incident  to  estates  of  inheritance, 
attach,  the  ancestor  being  Uiereby  tenant  for  life.      And,  Iuj»tlyj  if  tlie  heir  of  the  body  take 
by  descent,  his  claim  may  bo  d^^oted  by  tho  alienation  of  his  aaceslor,  by  common  recove- 
ry or  fine,  with  proclamations,  the  riglit  to  siiffor  and  levy  which  aro  insoparable  incidents  to 
an  estate  tail.     On  the  otlior  hand,  tho  heir  claiming  by  purchase,  is  unaffected  by  the  acta 
of  his  ancestor,  except  so  far  as  those  acts  may  have  effected  the  destruction  of  the  contin- 
gent remainders,  if  unsupported,  as  it  should  always  he,  by  an  intervcDing  vested  estate  of 
freehold.     The  recovery,  it  should  be  observed,  of  a  person  becoming  tenant  in  tail  by  force 
of  tho  rule  m  Shelley's  case,  under  a  limitation  to  the  heirs  of  hi.s  body,  not  immodiaJely 
expectant  on  his  ©state  for  life,  has  no  effect  upon  the  mesne  estates,  unless  contingent  and 
unsupported.  Thus,  in  the  case  of  a  limitation  to  A.  for  life,  remainder  to  his  first  and  oth- 
er sons  in  tail  male,   remainder  to  the  heirs  of  ihe  body  of  A.,  wiili  remainders  over;  A. 
being  tenant  in  tail  by  the  operotion  of  tlie  rule;  may  suffer  a  common  recovery;  but  though 
that  recovery  will  bar  the  remainders  ulterior  to  the  limitation  to  tlie  heirs  of  the  body,  it 
Will  not  affi-rf  the  intervening  <•^rat♦^  of  tho  fir^t  and  other  sons,  tinloj»s  th^^rc  be  no  «oti  hani 
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S.  Hayes,  d.  Foorde,  v.  Foorde.  E.  T.  1770.  C.  P.  2  Bl.  Rep.  690. 
F.  made  his  will,  having  then  two  sons,  R.  and  W.  and  a  bfother  N.,  who  But  a  will 
had  then  also  two  sons,  J.  and  N.,  and  gave  his  real  estate  to  his  eldest  son^j*^^  '5^^ 
R.,  at  his  age  of  23,  to  enjoy  the  whole  during  his  life."     "  And  the  whole  cs-  "on)|J,ired* 
tate,  of  which  he  is  only  tenant  forlife,  shall,  aAcr  his  decease,  go  to  his  eldest  j^^  ^^^  i^ 
son  that  shall  be  then  living;  and  if  he  dies  without  any  son  or  sons  to  enjoy  itstrnmeDt, 
during  their  lives  (of  which  none  arc  or  shall  be  tenants,  but  while  they  live  for  the  par 
to  enjoy  il)^  that  then  it  shall  come  to  his  brother,  W.,  during  his  life,  and  to  P®*®'^'^''*** 
any  of  his  heirs  male  during  their  Hves,  and  no  longer;  and  if  they  dm  with-"*   ' 
out  issue  male,  then  to  the  heirs  male  of  my  brother  N.'s  sons,  and  to  any  of 
their  heirs  male  during  their  lives  (of  which  none  of  them  are  tenants  any  lon- 
ger, nor  shall  be  in  any  of  their  powers  to  sell,  dispose,  or  malte  a^vay  any  part 
or  the  whole  of  it);  and,  in  case  they  all  die  without  heirs  male,  then  it  is  to  go  l  ^^  1 
to  the  next  of  kin  of  mo.'^      At  the  same  time,  and  witfi  the  same  solemnities, 
the  testator  published  a  schedule,  referred  to  in  the  said  will,  and  which  the  spe- 
cial verdict  found  to  be  a  part  of  his  will,  containing  a  very  particular  account  **" 
of  all  his  real  and  personal  estate;  the  title  to  which  schedule  was  in  these 
words,  ''  An  account  how  I  dispose  of  my  estate  to  my  son  R.,  as  followeth; 
he  paying  his  mother  out  of"  my  real  estate  (he  sum  of  15^  per  annum  during 
her  hie,  and  241.  per  annum  out  of  my  mortgages,  and  then  all  to  revert  to  my 
son  R.  during  his  life;  and  after  his  death  to  his  sons;  and,  for  want  of  sons, 
to  his  brother  W.  during  his  life,  and  afterwards  to  W.'s  eldest  son;  and,  for     * 
want  of  his  having  sons,  to  my  brother  N.'s  sons;  and  for  want  of  any  sons,  to  my 
aon^s  daughters,  and  so  to  the  next  of  kin."  R.  and  W.,  the  two  sons  of  the  testa- 
tor, died  without  is^ue  male;  J. ,  the  eldest  nephew,  died  before  W.,  the  son;  and 

at  the  time,  and  no  estate  interposed  to  preserve  the  limitation  to  the  sons  in  which  cuf«o  it 
would  clearly  be  de^lroyod. 

It  is  essential  to  the'operation  of  the  rule  in  Shelley's  case,  that  tijc  heirs  of  the  bod^jshould 
proceed  from  the  person  takioff  the  estate  of  freehold,  and  of  him  only;  for  if  the  devise  be 
to  A.  for  life,  and  then  to  the  heirs  of  the  body  of  him  and  another  person,  who  might  have 
a  common  heir  of  their  bodies,  it  would  be  a  contingent  remainder  in  tail  to  the  heirs;  Gos- 
sage  V,  Taylor,  Sty.  395;  Fregmorton,  d.  Robinson;  v.  Wharry,  abridged  ante,  vol.  vi.  i>. 
401;  1  RoU.  Rep.  238.  But,  if  in  such  a  case,  the  tenant  for  life  and  the  other  person  to 
whose  heirs  the  limitations  are  made,  are  of  the  same  sex,  or,  not  being  actually  married, 
are  related  by  consanguinity  or  affinity,  so  that  they  cannot  have,  or  be  presumed  to  have,  com- 
mon heirs  of  their  bodies,  the  case  is  obviously  different;  for,  as  the  testator  cannot  mean 
hoirs  issuinc  from  them  both,  it  is  to  be  read  as  a  limitation  to  the  heirs  of  the  body  of  A., 
the  tenant  tor  life,  and  to  the  beirs  of  the  body  of  the  other  person  -  severally;  the  conse- 
qoeoce  is,  that  the  former  is  by  the  doctrine  under  consideration,  tenant  in  toil  of  a  raoeity; 
and  the  heirs  of  the  latter  take  the  other  moiety  by  purchase.  Pari  rationo,  if  A,  were  te- 
nant in  common  with  another  for  Ufe,  with  remainder,  as  to  the  entirety,  to  the  heirs  of  bis 
body,  ho  would  be  tenant  in  tail  of  one  undivided  moiety,  with  a  contingent  remainder  to  the 
heirs  of  his  body  in  tail  in  the  other.  Wliero  the  freehold  is  limited  to  husband  and  wife 
(and  the  same  principle  seems  to  apply  in  regard  to  persons  capable,  de  jure,  of  becoming 
socfa),  with  remainder  to  the  heirs  of  their  bodies,  the  heirs,  by  the  operation  of  the  rule 
in  question,  take  by  descent;  see  Roe,  d.  Aistrop  v.  Aistrop,  2  Bl.  1228.  But  if  die  estate 
for  life  be  limited  to  them  successively,  with  remainder  to  the  heirs  of  tlieir  bodies,  the  latter 
devise,  it  is  clear,  will  operate  as  a  contingent  remainder  to  the  heirs  as  purchasers  (Stephens 
▼.  Bretridpe,  1  Lev.  36;  S.  C.  T.  Raym.  36.) 

If  the  hmiution  be  to  husband  and  wife,  and  the  heirs  to  be  begotten  on  the  body  of  the 
wife  by  the  bosband,  this  will  be  an  estate  tail  in  botli;  Roe,  d.  Aistrop  v.  Aistrop,  2  Bl. 
1228;  Dcnn,  d.  Trickett,  v.  Gillotr,  2  T.  R.  431;  for,  as  the  heirs  are  not  applied  to  the  bo- 
dy of  either  in  particular,  the  construction  is  the  same  as  if  it  were  applied  to  both;  and  ac- 
corrdmgly  where  such  a  limitation  was  made  after  an  estate  for  life  to  the  wife  only,  it  waa 
held  diat  she  should  not  take  an  estate  tail;  Gossace  v.  Taylor,  Sty.  Rep.  325.  On  the  oth- 
er band,  if  the  devise  be  to  the  wife  for  life,  and  then  to  the  heirs  of  her  body  to  be  begot- 
ten by  the  husband,  she  tidies  an  estate  tail  special,  by  force  of  tbe  rule  under  consideration; 
Alpass  V.  Watkins,  8  T.  R  516.  The  distinction  is  between  heirs  on  the  body  and  heirsjof 
the  body.  And  so,  if  the  limitation  for  life  were  to  the  husband  for  life,  renMiinder  to  the 
heira  of  the  body  of  the  husband  on  the  wife  to  be  begotten,  he  would,  hf  the  application 
of  the  same  principle,  have  an  estate  tail  special.  But  if  in  the  formei  cas^  suppoicd,  the 
estate  for  Ufe  had  been  in  the  husband,  and  the  latter  in  the  wife,  the  beirs  of  the  body  would 
have  taken  by  purchase.  Under  limitations  in  special  tail,  if  the  tenant  in  tail  survive  the 
otiier  person  from  whom  tlie  heirs  are  to  spring,  and  there  be  no  issue,  ho  becomes,  as  is 
well  known,  tenant  in  tail  after  possibility  of  issue  extinct;  2  Powell  byJsrman,  pp.  437 
438.  440.  441 . 
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upon  W.'b  death,  the  youngest  nephew  entered,  and  suOcrcd  a  recovery.  The 
question  was,  whether  N.,  the  nepli^w  took  an  estate  for  life  or  in  tail  under  the 
will  and  schedule?  The  Court  ofK.  B.  in  Irplaiid  wa:?'  ofopinion  thot  he  took  on- 
ly an  estate  for  life.  Upon  a  writ  of  error  to  the  Coui  t  oi  K.  W.  in  England,  Lord 
Mansfied  delivered  the  opinion  of  the  Court,  that  the  only  doubt  was,  whether  by 
the  words  of  the  will,  N.,  the  nephew  of  the  testator,  took  any  estate  by  implica- 
tion. That  this  doubt  was  removed  by  the  schedule,  which  expressly  gave  an  es* 
tate  to  the  sons  of  his  brother  N.;  that  therefore  N..,  the  nephew,  tooK  an  estate 
for  life  by  in^plication,  thus  explained,  which  being  conjoined  to  the  estate  ex- 
pressly given  to  his  heirs  male,  would,  by  the  known  rules  of  law,  give  hinn 
an  estate  in  tail  male. — Judgment  was  given  accordinglv. 
The  inter  4.   CouLSO.v  v.  CouLSON.  H.  T.  1739.  K.  B.'S  Str.  1125. 

position  of  Bromley  being  entitled  10  a  reversionJn  fee  in  certain  lands,  expectant  upon 
vreifirvtf  ^^®  death  of  Elizabeth  Foster,  devised  the  same  to  Robert  Coulson  for  life;  re- 
eo^migent  mainder  to  trustees  during  his  life,  to  preserve  contingent  remainders;  remain- 
refUAinders  der  to  the  heirs  of  the  body  of  the  said  Robert  Coulson ;  remainder  over.  The 
betweon  an  queftion  was,  what  estate  Robert  Coulson  took  under  this  devise.'^  and  the  case 
Mtate  lor  having  been  sent  by  the  Chancellor  (J^ord  Hardwickc)  to  the  Court  of  K. 
liraltiiiion  ^  ®''  ^^^  j^^g®**  ^^  ^^^^  Court  sent  the  following  certiQcate: — "  We  have  heard 
or  the  heirs  counsel  in  the  question  referred  by  your  lordship  to  us;  and  as  it  appears  by 
of  the  k0  the  state  of  the  case,  there  is,  after  the  determination  of  the  estate  tor  lite  of 
dy.  Robert  Coulson,  a  devise  to  J^  B.  and  R.  B.,  and  their  heirs,  for  and  during 

the  life  of  Robert  Coulson;  we  are  of  opinion  that  by  reason  of  that  remain* 
der  interposing  between  the  devise  to  Robert  for  life  and  the  subsequent  limi- 
tation to  the  heirs  of  his  body,  the  said  Robert  took  an  estate  for  life,  not  merg- 
ed by  the  devise  to  the  heirs  of  his  body;  but  by  that  devise  an  estate  tail  in 
remainder  vested  in  the  said  Robert. 
[  255  1    5.  Rex  v.  Melli.ng.  T.  T.  167"2.    K.  B.  2  Lev.  58;  S.  C.  1  Vent.  226;  S. 

C   n  Kcb.  4'2. 
Or  a  docia       ^  person  devised  lands  to  A.  for  his  natural  Jifc;  and  after  his  decease,  he 
the*  first**'*  gave  the  same  to  the  issue  of  his  body  lawfully  begotten  on  a  second  wife;  and 
trustee        ^^^  want  of  such  issue,  to  B.  and  his  heirs  for  ever;  provided  that  A.  might 
should  ha ve^make  a  jointure  of  all  such  premises  to  such  second  wife.     Lord  Hale  was  of 
a  power  of  opinion  that  this  was  an  estate  tail  in  A.  and  though  the  three  other  judges  of 
jointuring;  th©  Court  of  K.  B.  were  of  a  contrary  opinion,  yet,  upon  error  brought  in  the 
Exchequer  Chamber,  the  judgment  was  reversed,  and  Lord  Hale's  opinion 
established. 
.  6.  Denn,  d.  Wrbb,  v.  Pdckey.  T.  T.  1793.  K.  B.  5  T.  R.  209. 

iniDeach   *      An  ejectment  brought  by  the  remainder-man  disclosed  a  devise  to  A.  for 
ment  of      '^^'  without  impeachment  of  waste,  and  after  hid  decease  to  the  i?sue  male  of 
waste;*       his  body  lawfully  begotten,  and  to  the  heirs  and  assigns  of  such  issue  male  for 
ever;  and  in  default  of  such  i.ssue,  to  B.  and  his  issue  male  in  like  manner, 
&c.     On  the  death  of  the  devisor.  A.  entered  and  sufTcred  a  common  rcfcovery 
to  the  use  of  himself  in  fee,  and  then  devised  to  C.  in  fee.     It  was  contended 
that  the  recovery  suffered  was  void,  and  a  forfeiture  of  his  estate,  ho  being  on- 
ly tenant  for  life.     But  the  Court,  after  admitting  that  it  was  the  testator's  ins- 
tent  to  give  A.  only  an  estate  for  life,  observed,  that  it  was  also  meant  that  the 
subsequent  limitations  should  not  take  place  until  all  the  male  descendants  of 
A.  were  extinct;  and  that  this  could  not  be  effected  by  giving  A.  only  an  es- 
tate for  life,  since  it  would  be  difficult  to  extend  the  subsequent  limitations  to 
more  than  one  son  of  A.  who  must  have  taken  the  absolute  interest  in  the  es- 
tate.    But  if  these  words  comprehended  all  the  m^lc  issue,  as  tenants  in  com- 
mon in  tail,  yet,  even  that  would  not  have  answered  the  devisor's  intention, 
because  theae  were  no  cross  remainders  between  them.     Therefore  they  were 
of  opinion  that  A.  took  an  estate  tail;  but  supposing  he  took  only  for  life,  yet, 
as  the  remainder  to  his  issue,  and  the  other  subsequent  ones  were  contingent, 
they  were  barred  by  A.'s  recovery, 

•  Or  for  the  separate  use  of  tlic  devisoc  (a  fcnae  covert);  8  Vln.  Abr.  26:2.  pi.  19:  S.  C. 
-      3Bro.  P,  C.  (Toinlin's)  458:  1  Atk.  G07, 
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7.  Roe,  d.  Thontg,  v.  Bedford.  M.  T.  1816.  K.  B.  4  M.  St  S*  362. 
From  the  report  of  this  case,  the  fblloM'ing  may  be  collected  as  the  terms  of  Or  that  the 
the  devise:  *'  To  his  wife  for  life;  remainder  to  trustees,  ^c. ;  remainder  to  his  *l®^'*^5*, 
daughter  for  life;  remainder  to  trustees  &c.;  remainder  to  the  heirs  of  her  ^O'no'ooweV* 
dy;  and  for  want  of  such  issue,  remainder  over  in  fee;  it  being  his  will  ^md^g  defeat 
meaning,  that  after  the  decease  of  his  wife,  his  daughter  should  have  only  an  the  testa 
estate  for  life;  and  that,  after  the  decease  of  his  wife  and  daughter,  the  prem-    [  !256  "I 
ises  should  go  to,  and  vest  in^  the  heirs  of  the  body  of  his  daughter;  and,  for  tor*8hitent; 
want  of  such  issue,  should  go  over  in  fee;  and  that  his  daughter  should  not*''*'*  "®* 
have  any  power  to  defeat  his  intent."     The  question  which  arose  op  this  de-P*^®^®°V 
vise  was,  whether  the  daughter  had  an  estate  for  life,  or  in  tai!.  to  tj,©  heira 

Per  Cur      By  all  the  cases,  as  laid  down  by  Lord  Thyrlow  (1  Bro.  Ch.  Ca.  Attaching  ia 
219.)  where  the  estate  is  so  given,  that,  after  the  limitation  to  the  first  taker  the  anccs 
it  is  lo  go  to  every  person  who  caiv  claim  as  heir  to  the  first  taker,  the  word  *or.» 
"  heirs"  must  be  a  word  of  limitation.     It  seems  to  us  therefore,  following  the  * 

the  construction  of  his  lordship,  that  this  must  be  an  estate  tail  in  the  daughter, 
in  order  to  efftictuatc  the  intention  of  the  testator,  which  was,  that  all  her  issue 
should  take.  See  2  Ves.  646;  1  Rep  164;  2  Atk.  246;  1  Vent.  231;  2 
Burr,  1J07;  Eq.  Ca.  Ab.  184.  pi.  27;  10  Mod.  101;  1  Ves.  142;  1  Bl.  Rep. 
672;  4  Burr.  2579. 

8.  Ginger  v.  White.  T.  T.  1742.  C.  P,  Willes,  548.   S.  P.  Goodtitle  v. 
WoDHALL.  id.  592.  S.  P.  Goodright  v.  Dunham.  M  T.  1779.  K.  B. 
Doug.  264.  S    P.  Rex  v.  Stafford    H,  T.  1798.  K.  B.  7  East,  521, 
A  person  devised  his  estate  to  his  son  for  life;  and  afler  his  decease,  (o  the  J°* ^''^ '"'* 
male  children  of  th^  said  son,  successively,  one  afler  another  as  they  were  in  pu'to^the'^ 
priority  of  age^  and  to  their  heire<;  and  in  default  of  such  male  children,  he  words 
gave  the  same  to  the  female  children  of  the  said  son,  and  their  heirs;  and  in  <*8ons*'  or 
case  the  said  son  should  die  without  issue,  then  he  devised  the  premises  to  his  "  chil^ 
grandson  in  fee.     It  was  resolved,  1st,  that  the  devisee  did  not  take  an  imme-*^*"®"*" 
diate  estate  tail  by  the  devise  to  his  male  and  female  children;  and,  2d,  that, 
under  the  words  '*  in  case  the  said  son  should  die  without  issue,"  he  did  not 
take  ao  estate  tail  by  implication  in  remainder,  afler  the  limitation  to  his  chil- 

(6  1 )  Parlicular  expressions, "f  >-  ' 

(a  2)  Heii'S  of  the  body, 
(a  3)   General  rtiZe,  and  herein  of  the  ejffeci  of  words  of  explanalion^ 
Goodtitle,  D.  SwfeET,  v.  Herring.  H.  T.  1801.  K.  B.  i  East,  264.     S.  P. 
Lisle  v.  Gray.  T.  T.  167«.  K.  B.  2  Lev.  223;  S.  C.  T.  Raym.  278;  S. 
C.  T.  Jon.  1 14.  S.  P.  Goodtitle,  d.  Cross,  v.  Wodhull.  M.  T.  C.  P.  ^^    .      ^ 

tiT'ii        -AA*  '  Consistent 

Willes,o92.  ^ly  then  with 

A  person  devised  to  trustees  to  the  use  of,  and  m  trust  for,  her  sister,  IVl.  the  mlo  ia 

D.,  and  her  assigns,  during  her  natural  life,  without  impeachment  of  waste;  re- Shelley's 

mainder  to  the  same  trustees,  to  preserve  contingent  remainders;  and  from  case,  the 

and  after  her  decease,  then  to  the  use  of  and  in  trust  for  the  heirs  male  of  the  ZX^m  of 

body  of  the  said  M.  D.,  to  be  begotten  severally,  successively,  and  in  remain- ^j^^  body" 

dcr,  one  after  another,  as  they  or  any  of  them  should  be  in  seniority  of  age  ^jh  confer 

and  priority  of  birth,  the  elder  of  such  sons  and  the  heirs  male  of  the  body  of  an  estate 

*■  As  DO  declaration,  howcvovanoqui vocal,  that  the  devisee  for  life  shall  take  for  life  only, 
or  his  estate  be  sabjeet  to  tho  {o^idi^nts  ofji  jife  estate,  will  exclude  the  rule,  so,  it  is  clear, 
that  a  declaration  that  tho  heirs  shall  lako  as  purchasers  would  be  equally  inoperative  to  have 
this  effect;  see  Hargr.  Law  Traots, -561 .  The  rule  under  consider.'jtton,  applies,  where  the 
Hoiitatipn  to  the  heirs  of  the  boi^.tn  contingout.  Thus,  in  a  devise  to  A.  and  B.  for  their 
joint  lives,  with  remainder  to  flie^ioirsof  the  body  ofhinn  who  shall  die  first,  the  hoirsjwould 
take  by  descent;  see  1  Prost.  on  £st  318:  2  Powell,  by  Jartnan.  435; 

\  In  tho  construction  of  the  various  expressions  clashed  in  the  te.\t,  it  will  bo  found  that 
tho  same  principle  pcr%'adc3  them,  and  that  wherever  the  word  **  issue"  or  **  son,"  has  been 
construed  to  be  a  word  of  limilation  (for  which,  vido  post,  p.  266,  &.c.,  and  281.),  and  fbl-  ^ 

lows  a  devise  to  the  parent  for  life,  or  for  any  other  estate  of  freehold,  ho  becomes  tenant  in 
tail  by  the  operation  of  the  rule  in  Shelley's  case.  It  is  obvious,  that  in  such  cases  tho  words 
in  question  are  construed  as  synonvmous  witli  tlie  worde  **  heirs  of  the  body;"  and,  conse- 
quently, the  effect  is  the  same  as  if  those  words  had  been  used. 
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uU»  except  ilie  said  M.  D.,  to  be  begotten  severally,  guccessively,  and  in  remainder,  one 
^here  the  ^f^^^  another,  as  they  and  any  of  ihem  should  be  in  seniority  of  age  and  priori-: 
Theunta    ^Y  o^l>>rth,  the  elder  of  such  sons  and  the  heirs  male  of  his  body  lawfully  issu- 
ior  izp        ^"g  being  always  taken  and  preferred  before  the  younger  of  such  son  and  sons 
peara  bo     and  the  heirs  male  of  his  and  their  body  or  bodies;  and  for  want,  and  in  default 
plainly  to  of  such  issue,  then  to  the  use  of  and  in  trust  for  all  and  every  the  daughter  and 
the  e^»^''<>  daughters  of  the  body  of  the  said  M.  D,  to  be  begotten,  to  be  equally  divided 
^y»,'^^^**  amongst  them,  if  more  than  one,  share  and  share  alike,  to  take  as  tenants  in 
mieundtr  common,  and  not  as  joint -tenants,  and  of  the  several  and  respective  heirs  of 
Btatid  it,     the  body  and  bodies  of  such  dau<rhter  and  daughters;  and  in  default  of  such 
issue,  remainder  over.     The  question  was,  whether  the  words  used  in  the  said 
devise,  relative  to  the  heirs  of  M.  D.,  were  to  be  viewed  as  technical  terms,  or 
OS  descriptive  of  the  iferson  or  persons  to  whom  the  testator  intended  to  give 
his  estate,  afler  the  death  of  the  first  devisee. 
^  Per  Cur,     If  an  estate  of  freehold  be  given  to  a  man,  and  either  mediately 

or  immediately  in  any  part  of  the  same  instrument,  an  estate  is  limited  to  the 
heirs  of  his  body,  the  latter  limitation  will  unite  with  the  former,  and  give  him 
an  estate  tail.  But  it  never  has  been  decided  that  these  words  might  not  be 
otherwise  explained  in  the  will  by  the  testator  himself.  They  were  so  explain- 
ed in  Law  v.  Davis  (Ld.  Raym  1561;  ^  Stra.  849;  and  Fitzg.  1  IS.)  That 
was  a  devise  to  B.  and  his  heirs  lawfully  begotten;  viz,  the  first,  second,  and 
every  other  son,  successively,  lawfully  to  be  begotten,  and  the  heirs  of  the  bo- 
dy of  such  first,  second,  and  every  other  son,  &c.,  according  to  seniority;  and 
in  default  of  such  issue,  to  the  devisor's  own  right  heirs.  There  it  was  holden 
that  the  latter  words  explained  the  former;  and  that  B.  took  only  an  estate  for 
life,  and  not  in  tail.  That  case  was  even  stronger  than  the  present;  for  there 
no  express  estate  for  life  was  given  to  B.,  as  in  this  case  to  M.  D.  Besides, 
[  258  1  if  the  limitation  to  the  heirs  male  of  the  body  of  M.  D.  is  to  give  her  an  estate 
tail,  the  subsequent  limitation  to  the  daughter  must  be  obliterated;  for  it  can- 
not be  contended  that  those  words  would  give  her  an -estate  in  tail  genera/,  but 
only  in  tail  male.  And  even  if  she  took  an  estate  in  tail  general,  the  daugh- 
ter would  take  in  a  different  way  from  What  the  testator  designed;  for  they 
were  directed  to  take  as  tenants  in  common,  which  they  would  not  otherwise 
do,  but  as  coparceners.  The  words  ''heirs  male  of  the  body"  are  therefore 
clearly  words  of  purchase.  See  Willes,  348 ;  2  Vern.  551 ;  Ambl.  344 ;  2  Lev. 
223;  Pollexf.  582;  1  Bro.  Ch,  Ca.  206;  1  Atk.  246;  4  Burr. 2581:  1  Co.  104. 
b.;  1  Vcs.  142. 

(6  3)  Effect  (if  swperadded  xcords  oj  limilalion, 
1.  GooDRiGiiT  v.PuLLYN.  M.  T.    1728.  K.  B.  2  Ld.  Raym.  1437;  S.  C.^ 
Stra-  729.  S.  P.  Legate  v.  Sewell.  E.  T.  1706.  C.  P.  1  P.  Wms.  87. 
S.  P.  Denn,  d.  Geering,  v.  Shovton.  Cowp.  410. 
Wordfl  of        A  person  devised  to  Nicholas  Lisle,  for  his  life,  and  af\er  his  decease,  to  the 

InT^^an  ^^^"  ™*'®  ^^^'®  ^°^^  ^^''  ®^®'''  *^"*  '^**^®  ®"*^  Nicholas  should  happen  to  die 
neced  to  without  such  heirs  male,  then  he  devised  over.  The  Court  were  unanimous- 
the  temi,  ^7  of  opinion,  that  this  was  an  estate  tail  in  Nicholas;  and  that  if  the  subsequent 
heirs  of  words  relied  on,  as  his^  and  if  he  died  withotU  such  heirs  ina/e,  were  not  suffi- 
ce body^  cieot  to  restrain  and  alter  the  operation  of  the  words  '^  heirs  males,"  and  so 
are  inopera  qy^i^fy  tj|g|„  ^  j^  make  them  a  description  of  the  person;  and  that  the  opera- 
trd^em."  ^^^^  of  plain  and  clear  words,  and  a  settled  rule  of  law  should  not  be  defeated 

or  broken  into  by  uncertain  or  doubtful  words  which  they  took  the  last  at  least 

to  be. 

And  tbif  2.  Measure  v.  Gee.  T.  T.  1822.  K.  B.  5  B.  &.  A.  910. 

role  hat  not     A  testator  devised  certain  estates  to  his  daughter  for  life;  and  after  her  de- 

beon  depart  cease,  to  her  son  A.  B,,  an  infant,  for  life;  and  after  the  determination  of  that 

latercaaes  * .  *  ^"'  '^  secm.s,  that  if  the  superadded  words  of  limitation  change  the  course  of  descent 
into  another  channel,  they  will  conTort  the  words  upon  which  they  are  engrafted  into  words 
of  purchaee.  As  in  the  case  of  a  devise  to  a  man  for  life,  remainder  to  his  heirs  and  the  lieira 
female  of  their  bodies  (per  Anderson  in  Shelley*s  case,  1  Rep.  91.),  and  the  same  pruicii>ia 
would  seem  to  apply  where  a  limitation  to  heirs  male  of  tlie  body  is  annexed  to  a  limitation 
to  the  heirs  fcmaip;  et  vice  versa. 


i 
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estate,  by  forfeiture,  or  otherwise,  to  trustee:)  to  preserve  contingent  remaind- 
ers, but  to  permit  A.  B.  to  receive  the  profits  during  his  life;  and,  after  the 
decease  of  A.  B.,  then  to  the  heirs  of  his  body  for  ever,  with  a  devise  over,  in 
case  of  the  failure  of  his  issue.  The  Court  held,  thaf  A  B.  took  an  estate 
tail  in  remainder.  See  3  T.  R.  484;  6  Taunt.  94;  1 1  East,  668;  I  B.  &  P. 
484;  2  Lord  llaym.  873.  1437;  Doug.  337;  1  Rep.  93;.  2  Atk.  247;  8  T. 
R.  528. 

(c  3)  Effect  of  worth  of  modificafion.  [  25^  1 

1.  Doe,  v.  C\ndi.er,  v.  Smith.  E.  T.  1798.  K  B.  7  T,  R.  531.  S.  P.  Doe, 

D.  Wright,  v.  Jesson.  Dotn.  Proc.  2  Bligh,  reversing  judgment,  K.  B. 
•     5  M.  Sf  S.  95. 

W.  A.  ^ieviscd  to  M.  A.  and  the  heirs  of  her  body  lawfully  to  be  begotten, ''  *■  ^A^t^ 
for  ever,  as  tenants  in  common,  and  not  as  joint-tenants;  and  in  case  M.  A.  Jf  cowitruc 
should  happen  to  die  before  21  years  of  age,  or  without  leaving  issue  of  her,j„„  |j,at 
body  lawfully  begotten,  then  to  R.  A.,  his  heirs,  and  assigns,  for  ever.     The  words  of  in 
question  was,  whether  M.  A.  took  an  estate  in  tail,  or  for  life  only,  coii«i«tcBi 

The  Court  w^ere  of  opinion,  that  M,  A.  took  an  estate  tail,  it  being  a  genc-roodifica 
ral  rule  that,  where  it  appears  in  a  will  that  the  testator  had  a  general  inten- 1!^°  *°* 
tion  and  a  secondary  intention,  and  they  clash,  the  latter  must  give  way  to  the  ti,|,itiitioit 
former.     The  intent,  in  this  case,  certainly  was,  that  M.  A.  should  take  only  to  hein  of 
an  estate  for  life,  and  that  her  children  should  take  as  purchasers;  but  then  it  the  body, 
was' also  meant,  that  all  the  progeny  of  those  children  should  take  before  any  jr«  to  l>«  '« 
interest  should  vest  in  the  devisee  over;  the  latter  intention,  however,  could  J***®"* 
not  be  effected,  unless  M.  A.  took  an  estate  tail. 

2.  Jes.son-  v.  Wright  Dom.  Proc.  2  Bligh.  1.  over-ruling  Doe,  d.  Wright, 

V.  Jesson,  E.  T.   I8I6.  K.  B    5  M.  k  S.  95. 
A  testator  devised  to  W.  W.  certain  premises,  for  the  term  ofhis  natural  life,  he  «  h^j^**^ 
keeping  the  buildings  in  tenantabie  repair;  and  from  and  after  his  decease  he^y^^  body" 
devised  the  same  to  the  heirs  of  the  body  of  the*  said  W.  W.  lawfully  issuing,  in  will  indcod 
such  shares  and  proportions  as  he,  the  said  W.  W. ,  by  deed  or  will  should  ap-  yield  to  a 
point;  and,  for  want  of  such  appointment,  then  to  the  heirs  of  the  body  of  the  p*ticoIar 
said  W.  W.  lawfully  issuing,  share  and  share  alike,  as  tenants  in  common;  ^^®|J^J^*^* 
and,  if  hut  one  child,  the  whole  to  such  onlv  child:  and,  for*  want  of  such  issue,  g^^u  ^^  ^^ 
then  over.     It  was  held,  hy  the  Court  of  King's  Bench,  that  W.  W.  took  an  ly  for  lifo; 
estate  (l>r  life  only,  with  remainder  to  his  children  for  life,  respectively,  as  te-  bat  that 
nants  in  common.     Against  this  judgment,  a  writ  of  error  was  brought  in  the  moat  bo 
House  of  Lords.     The  principal  error  assigned  was,  that  the  Court  belov/  had  ?  Jf  'uu" 
decided  that  W.  W.  took  only  a  life  estate  under  the  will,  with  remainder  to  JJ^^J*nne 
his  children  for  life;  and  that  a  recovery  suffered  by  him,  his  wife,  and  their  qoiYoeal. 
son,  was  a  fbrfeitare  of  their  estate;  whereas  the  plaintiffs  in  error  contended 
that  the  testator  intended  to  embrace  all  the  issue  of  W.  W.,  which  intention 
could  only  be  effected  by  giving  W.  W.  and  estate  tail.     After  a  very  long 
and  able  argument  at  the  bar,  the  House  of  Lords  reversed  the. decision  of 
the  Court  of  King's  Bench.* 

•  Lord  Eldon/in  moving  tho  judgment,  observed  that  it  is  definitely  settled  an  a  rule  of 
law,  that  where  there  is  a  particalar  and  a  sreneral  or  paramount  in*cnt,  the  latter  shall  pre- 
vail, and  courts  arc  bound  to  give  effect  to  the  pnram:)unt  intent.  The  decision  in  the  court 
below  haa  proceeded  upon  tho  notion  that  no  such  paramount  intent  was  to  be  found  in  the 
will.  Il»q  Lordship  then  read  tho  devise,  observing,  that  if  he  stopped  at  the  end  of  the  first 
devise  ro  \V.  W.,  it  was  clear  that  ho  was  to  take  for  life  only.  If  at  llie  end  of  the  first 
follow  in;;  words  ♦•lawfully  issuing"  ho  would,  notwithstanding  the  express  estate  for  life, 
be  tenant  in  tail:  and,  in  order  to  cut  down  this  estate,  it  is  absolutely  necessary  that  a  par- 
tifrul.ir  ifitcnt  should  ho  found  to  controul  and  alter  it,  as  clear  as  the  general  intent  hero  cx- 
presscJ.  The  words  **  heirs  of  the  body"  will,  indeed,  yield  to  a  particular  intent,  that  tho 
cytato  s!nl!  be  only  for  life,  and  that  may  be  from  the  effect  of  superadded  words,  or  anv  ex- 
presnioa^  .shewing  the  particular  intent  of  the  testator,  but  that  must  be  clear,  intellibible, 
a:ul  uncquivoeaU  The  will  then  proceeds,  "  in  such  share?*  and  proportions  as  he.  the  said 
W.  W.,  shall  by  de.?d  appoint."  *•  Ucirs  of  the  body"  mean  one  person  at  any  given  time; 
b'lt  ihey  oomprcliend  all  thopo«tcrity  oftlie  donee  injsnccession;  W.  W,  thereforo  could  not, 
strictly  and  technically,  appoint  to  heirs  of  the  body.  This  is  the  power;  and  then  come  tho 
words  of  limitation  oVer  in  default  of  execntion  of  the  power,  "  and  for  want  of  such  gift, 
&**...  then  to  tho  heirs  of  tho  bodv,  Ar.,  shari*  and  shnrf*  alike,  a^  tenants  in  common."      It 
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[260  ]   3.  PiERsoN  V.  VicKERs.  M .  T.   1804.  K.  B.  6  East,  647;  S.  C.  2  Smith's 
''jj^hero,  Rep,  160. 

tesuto^'        A.  B.  devised  all  his  freehold  and  copyhold  estates  whatsoever,  situate  at  B. 
devised  his  ^"^^^^^  ^'^  ^^^  every  their  appurtenances,  to  his  daughter  C,  and  to  the  heirs  of 
«tatei  at     her  body  lawfully  to  be  begotten,  whether  sons  or  daughters,  as  tenants  in 
B.  unto  bis  common,  and  not  as  joint  tenants;  and  in  default  of  such  issue  to  D.  and  £. 
daughter  A.  for  life,  remainder  to  trustees  to  preserve,  &.C. ;  remainder  to  all  and  every  the 


fully  to  be  <^nd  the  words  htxrs  of  the  body  passed  the  estate  tail,  and  the  words  whelher 
begotten,  sons  or  daughfers  meant  only  to  confirm  the  same  intent,  and  did  not  convert 
whether  them  into  words  of  purchase.  On  the  other  hand,  it  was  urged,  that  there 
*^'**  ^  was  no  doubt  on  the  first  words  of  the  will,  that  C  took  an  estate  tail,  but  the 
aTunants  ^^^^  words,  whether  sons  or  daughters,  controverted  the  construction,  and  that 
in  common^-  ^^^^  ^^  estate  for  life,  with  remainder  to  her  children  as  •purchaser^  in  fee. 
and  not  as  The  Court  certified  fthe  case  having  been  sent  from  the  Roll's  Court)  that  C. 
joint-ten  took  an  estate  in  tail  general.  See  \>  East,  36;  7  T.  R.  531;  I  Burr.  38;  2 
?«j«5  7^   id.  I  100;    I  East,  2'i9;  Q  B.  &  P.  620. 

iuchb^ne  "*•  ^°^'  ^'  ^^^^^  ^'-  Goldsmith.  M.  T.  1816.  C.  P.  7  Taunt  209;  S.  C. 
over;  the'  2  Marsh,  517. 

Court  hrld  A  testator  devised  his  lands  to  his  son  F.  G.  to  hold  to  him  and  his  assigns 
that  the  for  his  natural  life;  and,  immediately  after  his  decease,  he  devised  the  same 
daughter  unto  the  heirs  of  his  body,  lawfully  to  be  begotten,  in  such  parts,  shares,  and 
iat*e  t"  ®'  proportions,  manner  and  form,  as  F.  G.  his  son,  .should  by  will  or  deed  devise 
g  ,  *  or  appoint;  and  in  default  ofsurh  heirs  of  his  body,  lawfully  begotten,  then 
the*  exprea  'n^'ncdat^'y  attcr  his  decease  the  testators  devised  the  premises  over  to  another 
BioQ  was,  J-  G'j  *"  ^<^®-  It  was  held  by  the  Court,  that  the  son  took  an  estate  tail,  it  be- 
**  in  auch    iog  th^  testator'^  evident  intent  that  the  estate  should  not  go  over  to  J.  G., 

as  A.  *  f  the  ^^*  bcon  most  powDrfuHy  argued,  ih,it  the  appointment  could  not  be  to  all  the  bein  of  the  bo" 
devbeo)  ^^  *"  succeaaion  for  ever;  and,  llinrefore,  that  it  must  moan  a  person,  or  cla»8  of  persons,  to 
tfhoald  an  ^^^®  ^^  purchase;  that  the  doscendants  in  all  limes  to  como  could  not  be  tenants  m  common; 
point  "  *'*?*  *' heirs  of  the  bodv"  in  this  partoftho  will  must  mean  the  same  claas  of  persons  as  llio 
"       '  heirs  of  ihn  body,  among  whom  ho  had  before  !^ivcn  the  power  to  appoint;  and.  inasmuch  as 

you  here  find  a  child  described  as  an  heir  of  tlic  body,  you  are  therefore  to  conclude  that 
lieirv  of  the  body  mean  toothing  but  children.  Ai^ainst  such  a  construction,  many  difiicul- 
ties  have  been  raised  on  the  other  side;  as,  for  instance,  how  the  children  vrould  take  in  cer- 
tain events,  as  whore  some  of  the  children  should  bo  born,  and  die  before  others  come  into 


appomtmeat, 

some  particular  class  of  persons  witiiin  the  general  description  of  heirs  of  the  body;  and  it 
was  further  stron/jly  insisted,  that  it  mu'Jt  be  children,  becauso,  in  tho  concluding  clause  of 
the  llmitatio.'i,  in  default  o€  appointment,   the  whole  estate  is  given  to  one  child,   if  tliere 
sliould  be  only  one.      Tlioir  construction  is,  that  the  testator  gives  the  estate  to  W.  W.  for 
life,  and  to  the  children,  as  tenants  in  common,  for  life.      Haw  they  could  so  take  in  many 
of  the  cases  put  on  the  other  side,  it  is  difTicult  to  settle.    Children  are  included,  undoubted- 
ly, in  heirs  of  the   body;  and,   if  tliore  had  been  but  one  child,  ho  would  have  been  heir  of 
the  body,  and  Ku  issue  would  have  been  heirs  of  the  body;  but  because  children  are  inchid- 
od  in  the  words  **  heirs  of  the  body,'*  it  does  not  follow' tJiat  heirs  of  tho  body  must  mean 
-o.nly  children,  where  yo:i  cin  litid  upon  the  will  a  more  general  intent  comprehending  nioro 
objects.     Thou  the  vvord.i  "far  want  of  such  issue,"  which  follow,  it  is  said,  mean  for 
want  of  cluldrcu,  because  ihc  word  "such"  is  rcforculial,  and  the  word  "child"  occurs  in 
tho  limiialiou  immediately  preccXing.     0:i  tho  otlicr  hand,  it  is  argued,  that  "heirs  of  tho 
hojy"  being  tJio  gcncr.il  doscripfioii  of  those  who  are  to  take,  and  the  words  ** share  and 
share  alike,  as  lonants  in  common,"  being  words  upon  which  it  is  difficult  to  put  any  rea- 
sDuahlo  constniciion,  cliildren  would  be  nioroly  objects  included  in  the  description,    and  so 
would  an  only  cliild.     Tho  limitation  "  if  but  one  cliild,  then  to  such  only  child,"  being  as 
\\uiy  say.  tho  doscrijjliou  (»f  an  i'ldividual  wlio  would  be  coniprclicndod  in  the  terms  "heirs 
of  ilio  body  for  want  of  such  issue,"  they  conclude  must  mean  for  .want  of  heirs  of  Uic  bo- 
dy.    If  ilio  word:*  "cliildrc.'j"  and  "child"  are  so  to  bo  considered  as  merely  willun  iho 
inoanin^j  of  tho  wordj  "  heirs  of  tho  body,"  which  words  comprehend  them  and  otiier  ob- 
jeoN  of  the  testator's  bounty,  and  [  do  no't  see  what  ri-jlit  I  have  to  restrict  the  meaning  of 
the  word  "  idsuo,"  there  is  an  end  of  tho  question. 
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until  all  the  "  heirs  of  the  body"  of  F.  G.  were  extinct.   See  Doe,  d,  Bosnall, 
V.  Harvev,  4  B.  &  C.  610.  There  are» 

5.  Dor,  d.  Long,  y.  L.iMJNc;.  M.  T.   1760.  K.  B.  :>  Burr.  1100.  remb.  S. ''°*^«!«'' 
P.  Doe,  d.  Bhown,  v.  Holme.  T.  T.    1771.   C.  1\  3  Wils.  237;  S.  C.  ^""^  the 
2  Bl.  Rep.  777.  conitrac 

Lands  held  in  gavelkind  were  devised  to  A.  C.  and  the  heirs  of  her  body  tion  of  aa 
lawfully  begotten,  or  to  be  begotten,  as  well  females  as  males,  and  to  their  crtate  tail 
heirs  and  assigns  for  ever;  to  be  equally  divided,  share  and  share  alike,  as  te-  **■■  *'•*'' 
nants  in  common,  and  not  as  joint-tenants.  en^sinrf  r 

Lord  Mansfield  said,  that  the  devise  could  not  take  effect  at  all,  but  would  expressiona 
be  absolutely  void,  unless  the  heirs  of  the  body  of  A.  C.  took  as  purchasers,  as  used  m 
The  lands  devised  were  gavelkind;  and  it  was  manifest  the  testator  did  notthedeci 
mean  that  his  estate  shotild  go  in  a  course  of  descent  in  gavelkind;  for  he  gave  f'®*"  *™''*" 
it  to  the  heirs  of  the  body  ol  A  C,  as  well  females  as  males;  therefore  they  '°'.Jr*  P'* 
could  not  take  otherwise  than  as  purchasers.     It  would  bo  a  void  devise,  ifmatsuted* 
the  words  were  to  be  construed  as  words  of  limitation;  for  the  testator  breaks  bat  most  of 
the  gavelkind  descent,  by  giving  it  to  females  as  well  as  males.     He  likewise  them  will 
added,  ^^  and  to  their  heirs  and  assigns  for  ever,  to  be  divided  equally,  share   |  262  1 
and  share  alike."    Nay,  he  went  further,  "  as  tenants  in  common,  and  not  as**®  foand  to 
joint-tenants."     But  this  could  not  be,  if  they  were  to  take  in  a  course  of  ga-***^*  **••" 
velkind  descent;  for,  in  such  case,  they  must  take  as  coparceners.     Upon  the  ^^  ^^r^ 
whole,  as  no  man  could  doubt  of  the  testator's  intention,  and  as  this  was  the  ej  i^  faet, 
only  method  of  effectuating  it,  and  as  there  was  no  rule  of  law  that  prevented  or  in  priaci 
heirs  taking  as  purchasers,  where  the  intention  of  the  testator  required  it,  soplo;  th« 
he  was  of  opinion,  that  the  words  "  heirs  of  the  body"  were  words  of  purchase.  ^"*  ^S 
Judgment  accordingly.  d  Ton   r 

6.  Doe.  d.  H.illen,  v.  InoNMONOEa.  E.  T.   1303.  K.  B.  3  East,  633.      Laming.* 

Action  of  ejectment.     From  this  case  it  appeared  that  A.  B.  devised  to  ^j^^  ^gji 
trustee  and  his  heirs,  upon  trust,  to  receive  the  rents,  and  apply  the  same  for  decision 
the  support  of  C.  D.  and  the  issue  of  her  body  lawfully  begotten,  or  to  be  be-  was,  where 
gotten,  during  the  life  of  C.  D.;  and,  after  the  decease  of  C.  D  ,  upon  trust  onder  a  de 
for  the  use  of  (he  heirs  of  the  body  of  C.  T).  lawfully  begotten,  or  to  be  begotten,  J[i««  intrast 
their  heirs  and  assigns,  for  ever,  without  any  respect  to  be  had  or  made  in  ''^^'*'*'^  of  the  heirs 
te  seniority  of  a^e,  or  prioi'ily  of  birth ;  and,  in  default  of  such  issue,  over,     C.  of  the  body 
D,  had  three  children,  one  so.n,  and  two  daughters.     The  son  died  in  her  life-  of  A.,  andf 
time,  leaving  several  children:  and  his  eldest  son  (the  lessor  of  the  plaintiff,)  iheir  heirs, 
on  the  death  of  C.  D.  claimed  the  property,  as  the  heir  of  her  body,  at  her  ''itboat  re 
death.      Sed  per  Cw»\     All  C.  D^'s  children  were  intended  to  take" together,  f*™^®^^* 
vnihotU  rc^ara  to  seniority  of  age,  or  priority  of  birth:  that  must  mean  that  they  children 
should  take  as  joint-tenants.     And,  as  the  father  of  the  lessor  of  the  plaintifTwere  hold 
died  before  any  severance  of  the  joint-tenancy,  his  children  cannot  take.  Pos-  en  to  uke 
tea  to  defendant.     See  1  Lutw,  823;  2  Ld.  Raym.  873;  2  Salk.  670;  8  Vin. "  pnrchaa 

Ab.  262;  3  Bro.  P.  C.  458;  7  T.  R.  654;   1  Ves.  142:  2  Atk.  246.  570;  3?'?  f"** 
'  1  J  >  f     jomt-ten 

*  "  As  to  the  circumstance  of  the  land,  in  this  esse,  being  gavelkind,  which  was  adverted  ants.f 
to  by  Lord  M.insfield.  this  extraordinary  ground  of  distinction  is  now  overturned  by  thelate 
case  of  Doe,  d.  Bosnall,  v.  Har\'ey,  A  a.  &  C.  616.,  which,  it  is  observable,  has  all  the  in- 
gredients that  have  been  relied  upon  by  the  judffes  who  decided,  or  who  have  ehed,  Doe,  v. 
Laming,  viz.  that  of  the  land  being  gavelkind,  Aat  of  there  being  words  to  carry  the  fee  to 
the  children,  if  tlie  devise  had  been  construed  to  designate  ihem;  and,  lastly,  tne  direction 
that  females  should  take  as  well  hh  males,  and  the  whole  as  tenants  in  common.  Under  tliese 
circumstances,  wo  may  reasonably  expect  never  to  hear  the  case  of  Doe,  d.  Laming  again' 
cited  as  ao  autliority  in  a  court  of  law;**  2  Powell,  by  Jarman,  p.  475. 
'  t  ''  From  the  few  observations  which  fell  from  the  Court  in  the  course  of  the  argument, 
it  Feema  that  the  judges  rclicvi  upon  the  words  *'  without  respect,  &c.  to  seniority  of  a^e, 
and  priority  of  birth/*  as  plainly  showing  that  the  heirs  should  take  as  purchasers,  meaning 
evidently  as  children,  for  even  as  the  heirs  of  the  body,  thov  were  clearly  purchasers,  inaB" 
much  as  the  limitation  to  the  heirs,  and  that  to  the  ancestor,  were  of  a  different  quality. 
Perhsp'f,  it  will  be  said,  that  this  circumstance  distinguishes  the  case  from  the  class  of  deci- 
Bions  which  has  fixed  the  rule  of  construction  under  consideration;  but  it  would  be  difficult 
to  support  such  a  distinction.  The  words  "heirs  of  the  body"  are  as  clear  and  as  well  as- 
certained in  the  one  case  as  in  the  other,  and  therefore,  require  a  demonstration  of  intention 
equallv  clear  and  unequivocal  to  control  them;**  2  Powell,  by  Jarman,  p.  477. 
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B.  fy  P.  179;  1  Bro.  Cb.  Ca.  75;  Ca.  Temp.  Talb.  445.  160;  2  Burr.  llOOj 
[  263  J   2  Ventr.  311;  1  P.  Wms.  14;  Cowp.  657;  and  2  Atk.  441. 
Then  atme7.  Doe,  "ii.  Strong,  v.  Goff.  M.  T.  1809.  K.  R  1 1  East,6G8.  S.  P.  Crump, 
Uie  cue  of  ^   WooLLEY,  v.  Norwood.  H.  T.  1817.  C.  P.  7  Taunt.  362;  S.  C.  2. 

gXIJ'  Stark.  161.* 

which  the  «^  testator  devised  one  estate  to  his  wife  for  life;  and,  aAer  her  decease,  to 
dcTiie  was  his  daughter,  Mary,  and  to  the  heirs  of  hf.r  body  begotten,  or  to  be  begotten,  as 
to  tMtator*fr tenants  tncotnmony  and  not  as  joint-tenants;  but,  if  such  i^sue  should  die  before 
dangbter  jj^^  g^e^  or  they,  attained  21 ,  then  to  his  son  Joseph  in  fee;  and  then  he  devised 
JJjj'JJJr^*^^ another  estate  to  his  wife  for  life;  remainder  to  his  son  Joseph  and  the  heirs  of 
her  bodj.  ^^  ^^^V  begotten,  or  to  be  begotten;  but,  if  be  died  without  issne,  or  such  i»- 
lawfally  be  sue  all  died  before  he  or  they  attained  2l,  then  to  his  daughter,  Mary,  and  the 
gotten,  at  hvirs  of  her  body  begotten,  or  to  be  begotten,  such  isbr.e,  if  more  than  one,  to 
tenantB  in  ^^^  ^  tenants  in  common.  The  testator  died,  leaving  his  widow  and  his  daugh- 
^^''•^"»  ter  Mary  him  surviving.  Both  these  parties,'  in  succession,  entered  and  enjoy- 
joini-ten  ®^  *^®  premises  devised,  and  died,  Mary  leaving  daughters,  who  were  the 
ants;  bat  if  plaintiffs  in  this  action  )of  ejectment),  and  a  son,  who  was  the  defendant;  and 
raoh  iisae  the  question  raised  was,  what  estate  Mary  took  in  the  first  estate?  It  was  ar- 
ihonld  de  gued,  for  the  defendant,  that  it  was  necessary  Mary  should  take  an  estate  tail, 
Ff'V*/^  as  well  upon  the  legal  effect  of  the  subsequent  limitation  to  the  heirs  ofhtr  hodtfy 
he  she  or  ^^  ^^  effectuate  what  it  was  maintained  was  the  general  intent  of  the  testator, 
they  *  ^^^  ^^  P^  ^^  ^^^  estate  devised  to  Mary  jand  the  heirs  <Sf  her  body  should  go 
should  re  over  to  her  brother,  so  long  as  any  of  her  issue  were  in  being,  to  which  the 
speetively  particalar  intent  that  her  children  should  take  as  tenants  in  common  must  give 
attain  way.  Sed  per  Cur,  Heirs  of  the  body  having  to  take  as  tenaids  in  comtnon, 
or^g^^of  ^^^^^^y  demonstrate  that  children  were  meant,  by  that  description,  as  heirs  of 
21  years 9  ^^®  hoAy  would  take  by  succession.  This  is  rendered  still  more  plain  by  the 
then  over* '  following  words:  *'  that  if  such  issue  should  depart  such  life  before  21 ."  Who 
to  testator's  does  the  testator  then  mean  by  such  issue,  but  the  persons  to  whom  he  had  be- 
***?•*  if°^  **'  ^'^^^  referred,  by  the  description  of  the  heirs  of  the  dauglUer'^s  body}  And  when 
whieh  the  y^^  ^g  contemplating  the  possibility  that  he,  she,  or  they,  may  depart  this  lifebe- 
thflTdaiich  ^'^^^  21,  to  whom  can  he  be  referring,  but  the  immediate  children  of  his  daugh- 
ter took  an^^i^^  ^^^  obvious  -  intention,  therefore,  of  this  part  of  the  will  clearly  is  to 
estate  for  give  Mary  an  estate  for  life,  and  her  children  a  distinct  and  independent  inter- 
life  onlj,  est  as  tenants  in  common;  and,  it  is  too  plain  to  be  defeated  by  a  mere  conjec- 
with  re  ture,  that  the  devisor  might  have  a  paramount  it^tention  inconsistent  therewith, 
his  cl^?drM  -^^  ^^®  judgment,  therefore  be  entered  for  the  plaintiff. 

asTienanu        See  2  Burr.  1 100;  1  Ves.  142;  T.  Jones,  1 19;  9  East,  1. 400;  7  T.  R.  531 ; 
in  com        lEast.  229;  5  id.  548;  3  B.  &  P.  620. 
mon-t  8.  Gretton  v.  Haward.  M.  T.  1815.  C.  P.  6  Taunt  94;  S.  C.  Marsh.  9. 

[  ^64  ]  A.  devised  '^  all  his  real  and  personal  estate,  of  what  nature  or  kind  soev- 
So,  in  the  er,  to  his  wife;  and  after  her  decease,  to  the  heirs  of  her  body,  share  and  share 
Grettea  V  *^*^®'  if  more  than  one;  and,  in  default  of  issue,  to  be  lawfully  begotten  by  him, 
Haward  ^^  ^  ^  ^^^  ^^^  disposal."  A.  died,  leaving  six  children.  The  case  of  Doc 
nnder  a  de  v.  Goff  (1 1  East,  608.)  was  cited  in  argument;  and  the  doctrine  of  that  case, 
vise  <*  of  that  the  testator  having  given  the  estate  to  the  heirs  of  the  body,  share  and 
all  testa  share  alike,  could  not  have  intended  an  estate  tail,  under  which  the  eldest  sod 
tor's  real  |,rould  take  the  whole,  was  much  relicd'upon.  The  Court  certified  that  the  wife 
arestate***  *^^^  ^^  estate  for  life  only,  and  that  ei^ch  of  the  six  children  took  a  fee-simplo 
of  whatna^"^  remainder  expectant  on  the  determination  of  the  mother^s  life-estate,  in  one 
tare  or  kind  si-xth  part,  as  tenants  in  common. 

soever,  to    bis  wife,  and  after  her  decease  to  the  heir«of  her  body  sharo  and  share  alike;  and  in  defaalt 
~    of  issne  to  be  lawfolly  begotten  by  him,   to  be  at  her  own  disposal;"  the  wife  leaving  six 
children  of  A.'s  at  his  death  was  holden  to  take  a  life   estate.^ 

"*  This  case  was  expressly  overruled  in  Jcsson  v.  Wright  (2  Bligli.  1),  Lord  Redesdale 
said:  it  is  impossible  to  decide  this  case,  without  holding  that  Doe  v.  GofT  is  *;')t  law.    Lord 
Eldon  expressed  the  same  opinion.  Doo  v.  GofT,  said  he,  is  difficult  to  reconcile  with  this  case. 
•  — I  do  not  say  impossible;  but  that  case  is  as  difficult  to  be  roconniled  with  other  cases. 

t  This  case  was  not  cited  in  Jesson  v.  Wright,  whrdi  accounts  fbr  its  not  having  fallen  nn. 
der  the  censure  there  applied  to  Doe  v.  GoflT.  which  it  closely  resembles;  and  on  uie  authori. 

t  It  will  be  noticed,  that  the  caae  of  Doe  v.  Goff  was  cited  as  an  authority  \  and  there* 
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(6  2)   ChUdrni. 

I.   Seale  V,  Barter.  T.  T.  I80J    C.  P.  2  B.  &  P.  485.  S.  P.  Davib  v.  Ste- 

PHEvs.  H.  T.  1780.  K.  B.  Doug.  321.  S.  P.  Frank  v.  Stovin    K. 

B.  3   East,  548.  S.  P.  Wharton  v.  Gresham.  C.  P.  2  Bl.  Rep.  ^  devwe  to 
%t\  m  a  man  and 

his  ehil 

The  devise  in  this  case  was,  ^'It  is  my  will  that  all  my  lands  and  estates  ^f^^^  ii^ 
shall^  after  my  decease,  come  to  my  son,  J.  S.,  and  his  children,  lawfully  to  be   j^  3^5  i 
begotten,  with  full  power  for  him  to  settle  the  same,  or  any  part  or  parts  there-  having 
of,  by  will  or  otherwii^e,  on  them,  or  any  of  them,  as  he  shall  think  proper;  and  none  at  the 
for  default  of  such  issue,  then  over  in  like  manner  to  a  daughter.   J.  S.  hadno^||J«»  V^^ 
children  born  at  the  time  of  the  jnaking  of  the  will,  or  the  death  of  the  *®*t®*^^°j!7 
tor.     The  Court  of  Common  Pleas  held,  that  J.  S.  took  an  estate  tail;  Ix)rd  (Wjij*,* 
Alvanley^  expressly  intimating  that  the  Court  gave  no  opinion  as  to  what  would  oafle,6  Rep. 
have  been  the  construction,  if  there  had  been  children  born  at  the  time  of  the  17.) 
devise. 

2.  Doe,  d.  Gigg,  v.  Bradley.  M.  T.  1812.  K.  B.  16  East, . "509. 
A.  B.  devised  a  tenement,  of  which  he  wns  possessed,  for  the  remainder  of  la  ■ome  in 
a  term  of  years  to  his  daughter  L.  K.'s  children,  to  be  equally  divided  between  *^f^^* 
them,  share  and  share  alike,  and  to  the  sw^vor  of  ihem  and  their  chUdren,      L.  ^^^  ^*^ 
K.  had  two  children,  J.  G,  the  mother  of  one  claimant,  and  S.  R.,  who  after-  held  to  be 
wards  married  the  other  claimant.      Under  this  limitation  it  was  contended,  a  word  of 
that  the  survivor  of  S.  K.'s  children,  which  the  mother  of  bne;of  the  claimants  limitation, 
was,  was  entitled  to  the  whole  of  this  estate  by  way  of  survivorship;  or,  if  not,  notwith 
that  the  words  *^  and  their  children"  were  words  of  purchase;  and  that  t^JhJ>%iiJ 
grand-children  of  S.  K.  were  entitled,  upon  6.  K.'s  death,  to  divide  the  estate  ^^^^  ^f 
per  capita.     Per  Cur.     It  seems  to  us,  that  the  true  construction  of  this  will  ehildren. 
is  to  treat  these  words  as  words  of  limitation ;  for,  according  to   the  first 

ty  of  which,  probably,  the  translation  of  heirs  into  children  was  considered  as  almost  too 
clear  for  argument;  i  Powell,  by  Jarman,  p.  481 . 

fore,  it  is  now  probable  that  the  case  of  Gretton  v.  Ha  ward  woald  not  be  at  the  present  . 
day  considered  a  anbsisting.  antberlty. 

It  ntay  be  here  noticed,  that,  strong  aa  were  the  observations  of  the  judges  in  the  Home 
of  Lords»  in  their  decision  of  Jesson  v.  Wright,  and  clearly  as  they  see^ned  to  contemplate 
the  respective  weight  of  conflicting  decisions,  a  ease  (Willcox  v.  Bellairs,  Hay's  Inqairy, 
p.  2.)  has  arisen  to  the  following  effect; — A  testator  devised  bis  lands  to  bis  son,  U.  T.  W. 
daring  his  natural  life;  and  after  his  decease,  to  each  of  his  said  son's  children^  and  ia 
SBch  shares  and  proportions  as  his  said  son  shonid,  by  his  last  will  appoint,  and  to  their 
heirs;  and  for  the  want  of  foch  appointment,  to  the  heirt  of  the  body  of  the  said  H.  *!*. 
W.,  their  heirs  and  assigns  for  ever;  and  in  case  his  said  son  shonid  happen  to  die 
without  iasae,  then  from  and  immediately  after  his  decease,  the  testator  devised  the 
said  estate  onto  his  daughter  E.  W.  for  life;  remainder  according  to  £.  W.'s  appointment; 
in  defanlt  of  which,  lo  the  hei.s  of  the  body  of  the  said  E.  W.,  their  heirs  and  assigns  for 
ever;  and  in  case  his  son  shoald  live,  and  have  ehildren  as  aforesaid,  then  he  beqaeath- 
ed  onto  his  daughter,  E.,  a  legacy  of  6OOI.  H.  T.  W.  before  issue  born,  suffered  a  com- 
mon recovery.  To  a  title  derived  under  this  recovery,  it  was  objected,  that  H.  T.  W.  was 
not  tenant  in  tail.  The  vendor  instituted  a  snit  to  compel  performance.  The  bill  was  ul- 
timately dismissed. — An  appeal  is  now  pending. 

Mr.  Jarmaa  <2  Powell,  p.  484.),  with  his  asaal  penetration,  has  endeavored  to  assimi- 
late the  case  in  question  to  Jesson  v.  Wright;  and  to  show  that  the  principle  that  guided 
the  judges  in  one,  ought  to  be  adhered  to  in  the  other  case.  The  only  circumstance  afford- 
ing the  slightest  pretext  for  dUtinguishing  the  two  cases  are;  first;  the  power  to  appoint  to 
tbo  children;  secondly;  the  words  of  limitation  annexed  to  the  heirs  of  the  body;  thirdly; 
the  devise  over  «« immediately  after"  the  decease  of  H.  T.  W.;  and,  fourthly,  the  legacy 
to  the  devbee  in  remainder,  in  case  H.  T.  W.  should  live  and  have  children  as  aforesaid. 

He  then  goes  on  to  examine  each  of  tl.om  seriatim;  vide  2  Powell,  486,  487,  488;  and 
adds: — ^If  then  each  of  the  circumstances,  in  which  Willcox  v.  Bellas  differed  from  Jesson 
V.  Wright,  taken  singly,  be. incapable  of  conniiiuting  a  solid  distinction  between  them,  it 
isdi/ficult  to  ascribe  more  potency  to  their  conjoint  operation. 

♦  It  shonid  be  observed,  however,  that,  though  the  terms  in  which  this  rule  is  always 
laid  down,  confine  it  to  cases  in  which  the  devisee  has  ne  children  at  the  time  of  the  de- 
vise (an  expression  which  appears  lather  to  denote  the  time  of  the  making  of  the  devise, 
Uian  the  period  of  iu  taking  effect),  it  is  impossible  not  to  see  that  the  only  period  material 
with  reference  to  its  evident  intent  and  object,  is  the  dealJi  of  the  tesUtor.  when  the  will 
takes  ^Bect;  2  Powell,  by  Jarinan,  496. 
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position,  ftn  equal  distribution  would  never  bo  effected,  which  the  words 
^' share  and  share"  import;  and,  according  to  the  second,  the  only  way,  in 
case  of  the  birih  of  a   third  child  of  W.   Iv.'s  before  the  remaindeV. vested  in 

5ossession,  in  which  such  child  and  Iier  issue  couKl  take  in  due  proportion  with 
.  G.  and  the  other  cliimant  and  their  issue,  ij  by  treating  the  words   "  and 
their  children"  as  words  of  limitation. 

See  6  Rep.  16.  b;  Str.  liri;  ti  Bro.  Ch.  Rep.  215. 

3.  Wood  v.  Bauox.  H.  T.  1801.  K.  B.  I  East,  250. 

Foreiam         A.  B.  devised  to  his  daughter,  C,  all  his  estate  and  eftects,  real  and  person- 

pie;  uDiler  jj.  ^^^^  added  these  words,  *^  wlio  shSll  hold  and  enjoy  the  same  as  a  place  of 

C   of  *al/*  inheritance,  to  her  and  h<T  children,  or  her  issue  for  ever.      And  if  it  should 

the  tenta      *o  liappen  that  my  dau;^htcr  A.  should  die,  (leaving  no  child  or  children;  or  if 

tor's  real     it  SO  happen  that  my  daughKii'  A.'s  children  should  die  without  issue,  then  he 

and  ponon  directed  his  estates  to  be  6(.ld.''      The  question   for  the  opinion  of  the  Court 

al property,  ^^g^  whether,  under  the  will  of  the  testator,  A.  took  an  estate  tail  or  an  estate 

oft  herit    ^^^  *^^®  °"^^»  ^"  ^*^®  devised  prcaiises?     It  was  urged  that,  although,  according 

ance  to  his*®  Wild's  case,  (G  Co    IG.)  if  there  be  a  devise  to  one  and  his  issue,  or  chil- 

f  266  ]    dren,  and  he  then  have  is-ne  living,  the  issue  will  take  immediately,  unless 

or  her  chil  there  be  a  manifest  intent  to  tho  contrary  to  be  collected  from  the  whole  will; 

dren,  or  his  yet  that  that  only  held  where  tiie  estate  is  givep  to  the  children  by  express  words; 

issue  for      whereas,  in  the  case  before  the  Court,  the  gift  was  to  A.  alone,  "  who  shall  en- 

erer,  A.      j^^  ^^^  same,  as  a  place  of  inheritance  to   her  and  her  children,'^  &tc.  ;  that 

to  take  in    ^h®''®   ^Bi^^  therefore,   an  express  estate  of  inheritance  given  to  her;  besides 

tail.  which  the  general  intent  of  the  testator  v»'.)uld  be  defeated,  if  the  children  took 

any  estate;  for,  as  there  were   no   cross  remainders  given,  and  they  could  not 

be  raised  by  implication  between  more  than  two,  the  remainder  over  would 

take  effect,  on  the  death  of  one  of  them,  in  disherison  of  the  rest  of  A.'s  is* 

sue.     The  Court  afterwards  certified  that  A.  took  an  estate  tail. 

See  3  T.  R.  M3:  4  id.  82;  7  id.  5:31.  589. 

(c  2)  Children  ami  poslcrid' 
Roe,  d.  Ebehall,  v'  Lowe.  T.  T.  1790.  K.  B.  1  H.  B1.416. 
l*he  words  Tho  testator  devised  that  "'the  rent  of  certain  copyhold  lands  being  1  U. 
**  cbildreo  per  aonum,  should  never  be  improved  or  raised,  but  should  continue  at  llf. 
and  posteri  per  annum;  and  that  the  said  R.  W  ,  who  was  then  tenant;  and  his  children 
▼we  ^oaVs*  ^°^  posterity  which  should  succeed,  should  never  be  put  forth  or  from  the  same, 
an  estate  ^"^  always  continue  the  possession  of  the  said  copyhold  premises.'*  Thequcs- 
tail.  tion  was,  what  estate  passed  to  R.  W. ?     Pii'  C-ar,     The  words  "to  his  (R. 

W.'s)  children  and  posterity  who  should  succeed,"  must  confine  it  to  an  es- 
tate tail.  An  estate  to  a  man  and  his  children,  if  he  have  none  born,  is  an  es- 
tate tail,  according  to  Wild's  case;  6  Co.  16  b.  Posterity  goes  still  further: 
it  is  an  exclusion  of  collateral  heirs,  and  must  cut  ofl'  the  fee-simple  by  neces- 
sary implication. 

((12)   Issue.'    (a  IS)    General  ruh. 
1.  Dlnn,  d.  Wjebd,  v  Puckky.  T.  T.'i793.  K.  B.  5  T.  R.  305.  S.  P.  Lud- 

DiNGTON  v.  KiME.  1  Ld.  Raym.  207. 
The  word        A  devise  was  made  to  A.  for  life,  without  impeachment  of  waste,  and  after 
issue,  is  ci  ijjg  decease  to  tho  issue  male  of  his  body,  and  to  the  heirs  and  assigns  of  such 
of  por^**'  issue  male  for  ever;  and,  in  default  of  such  issue  male,  to  B.,  &c.    The  Court 
chase,  or  of  ^^^^  ^^^^  ^-  ^^^^  ^^  estate  tail;  and  said;  in  addition  to  the  cases  already  meu- 
limitalion,   tioned,  we  will  refer  to  anrther.  Doe,  d.  Brown,  v.  Holme,  2  Bl.  Rep,  777; 
as  will  best  where  the  devise  was  to  "  J.  L.  for  hie,  ar:d  after  his  decease  to  the  heirs  male 
sail  the  in   or  female  of  the  body  ot  J.  L.  for  ever,'*  and  J.  L.  not  having  had  any  issue, 
the  derisor  ®"^^^^^  *  recovery.     Lord  C.   J.  de  Grey,  who  delivered  the  opinion  of  the 
'  Court,  said,  "  that  qvacunque  via  daia^  the   recovery  vested  an  estate  for  life, 
with  remainder  in  fee  to  his  heirs,  male  or  female,  then  being  a  contingent  re- 
r  267  1  "**^''*^®'*  *^  *^'^^  destroyed  by  the  common  recovery;  and  ail  the  subsequent  re- 
mainders depending  thereon  were  barred,  according  to  the  case  of  Loddington 
V.  Kine;  Salk.  '224.      To  that  case,  which  is  very  much  like  the  present,  and 
which  was  much  investigated,  we  subscribe. 
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2.  Dob,  d.  Blandford,  v.  Applin,  M.  T.  1790.  K.  B.  4  T.  R.  82. 

In  this  caae  there  was  a  devise  to  A.  tor  life,  and  aAcr  his  decease  to  and  and  when 
amongst  his  issue,  and  in  default  of  issue,  then  over.     A.  was  holdch  to  take  ^^^^  inten. 
an  estate  tail.     Grose,  J.  said,  "  there  is  no  case  in  which  *•  issue"  has  been  J^^"  jf^jj^^jj 
determined  to  be  a  word  of  purchase,  unless  coupled  with  other  words  express-  ^g  ^^  word  of 
ing  such  an  intent;  but  here  tne  contrary  intent  appears.  limitation. 

(6  5)  Exemplifications  of  Cu  rule, 

1.  Rex  v.  Mellino.  M.  T.  1672.  K.  B.  1  Vent.  225;  S.  C.  2  Lev.  58.  S.  P. 

Shaw  v.  WfiiGH.  E.  T.  1730.  K.  B.  2  Stra.  798;  S.  C.3  Mod.  253. 

A  testator  devised  lands  to  A.  for  life,  and,  after  his  decease,  he  gave  the  A  devise  to 
same  to  the  issue  of  his  body  lawfully  begotten  on  a  second  wife;  and  for  want  ^J^^  ^^'^^ 
of  such  issue  to  B.  and  his  heirs  for  ever,  provided  that  A.  might  make  a  join-  u-   j^*^fu . 
ture  of  the  premises  to  such  second  wife,  which  she  might  enjoy  for  her  lifoi  j,jg  igaue- 
Twisden  and  Rainsford,  Js.  held  it  to  be  an  estate  for  life  in  A.,  in  opposition  opemteaae 
to  Hale,  C.  J.,  who  delivered  an  elabA'ate  and  argumentative  opinion  in  favor  an  estato 
of  an  estate  tail,  which  construction  was  afterwards  adopted  by  all  the  judges  ^'^l-* 
in  the  £.xchequer  Chamber,  reversing  the  judgment  in  the  Court  of  King's 
Bench. 

2.  Whitelock  v.  Heddon.  E.  T.  1798.  C.  P.  LB. St  P.  243. 

A  testator  devised  "  aW  his  freehold,  leasehold,  &c.  estates"  to  A.  in  fee,^®j^'^®'»*^ 
provided,  that  if  B.  should  h^ve  any  son  or  sons,  then  "  to  such  male  issue  as  J*  y"^  ,*'  * 
B.  should  have  when  A.  attained  21;"  but  A.  to  have  the  rents  and  profits  oftheisaae  of 
the  estates  till  he  attained  21.     By  a  subsequent  clause,  he  gave  '^  all  the  re-  A.  woaid 
sidue  of  his  real  and  personal  estates  whatsoever,  not  before  disposed  of,  to  A.  carry  an  es 
his  heirs,  &c.  for  ever."      B.  had  one  son,   who  died  before  A.  attained  21 ;  ^^^  '***  *° 
and  a  second,  who  was  born  three  weeks  after  that  period.     The  Court  held  {v^nf  f^^°* 
that  the  first  son  took  nothing,  but  that  the  second  son  took  an  estate  in  tail  ^^  ^i^^  ]^ 
male;  and  said,  that  as  the  objects  were  the  sons  of  the  testator's  son,  who  it  ing  heirs  of 
appeared,  were  to  have  his  bounty,  in  preference  to  the  son  of  his  daughter  the  bodj  of 
(for  such  A.  was) ;  and  that  o^  'Mssue"  u'as  a  co/ZaferaH^nn,  capable  of  being  ^* 
descriptive  of  either  person  or  interest,  or  both,  they  thought  it  reasonable  to 
understand  the  word  "  issue"  in  its  largest  sense,  so  as  to  deem  it  descriptive  v''  °™®*' * 
of  an  estate  tail  male  to  the  sons  of  B.,  as  many  as  there  should  be,  in  order  y^^^  eldeit 
of  succession.  «on,dod 

3.  Dansey  v.  Griffiths.  E.  T.  1815.  K.  B.  4  M.  &  S.  61.  S.  P.  Goodti-    |  268  ] 

TLB,  D.  Peake,  v.  Peggdep/.  M.  T.  1788.  K.  B.  2  T.  R.  TdO.  his  heirs. 

In  this  case  there  was  n  devise  of  lands  to  A.,  his  eldest  son,  and  his  heirs;  bot  if  A. 
but  if  it  should  happen  that  A.  should  die  and  leave  no  issue,  then  to  his  son  B.  "^^*>|d  die 
and  bis  heirs;  and  if  be  should  die  without  issue,  then  to  his  son  C,  &c.   The  ^  js^qJ^ 
Court  certified  that  A.  took  an  estate  tail.  ver.a  takes 

4.  Glover  v.  Monckto.v.  C.  P.  3  Bing.  15.  S.  P.  Eastman  v.  Baker.   H.  en  emate 

T.  1808.  C.  P.  1  Taunt.  174.  tail. 

Real  estate  was  devised  to  trustees,  upon  certain  trusts,  until  the  testator's  So  the 
son  should  attain  21,  and  when  he  should  arrive  at  that  age,  in  trust  for  him,  ^^J^^. "  1.° 
his  heirs,  &c.;  but  in  this  case  his  said  son  should  not  live  to  attain  such  age  -^f^^**  ^ 
of  21  years,  and  his  daughter  should  be  living  at  the  time  of  the  decease  of,,  without 
his  said  son,  or  in  case  his  said  son  should  live  to  attain  such  age,  hut  should  igsae,"  &c. 
afterwards  die  without  lawful  issue,  then  in  trust  for  the  daughter  for  life,  with  preceded 
remainders  over.     The  son  attained  21,  and  the  Court  of  Common  Pleas,  up- by  a  devise 
on  a  case  from  the  Court  of  Chancery,  certified  that  ho  took  an  estate  in  fee,  j'^j*g^®"P 
with  an  executory  devise  over  in  case  of  his  dying  without  having  issue  living  JJ^^'^/^J^ 

at  his  death.  for  life,  will 

enlarge  that  dc vide  to  an  estate  tail ;  un/fss  there  be  ground  for  rentrainingU  to  issue 
living  at  the  death; 

5.  Rex  v.  The  MAnciuis  of  Stafford.  T.  T.  180G.  K.  B.  7  East,  521.  S.  P. 

Dob,  d.  Comberbach,  v.  Prrryn.  M.  T.  1739.  K.  B.  3  T.  R.  434.  S.  P. 
Doe,  d.  Tooley,  v.  Guxsis.  E.  T.  1812.  C.  P.  4  Taunt.  515.  S.  P. 
Denn,  d  .Bridpon  v.  Page.  K.  B.  8  T.  R.  87.  n.;  II  East,  605.  a. 

*  And,  it  has  boon  over  held,  that  a  doTisc  to  A.  and  his  issne  livitig  at  his  death,  cre- 
ates an  estate  tail  in  A.*,  1  Ed.  473. 
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Or,  there  be     A  testator  having  an  onlj  child  R.,  who  was  married  and  had  three  children, 
en  mterme  T.,  R.,  and  A.,  devised  bis  copyhold  to  R. ,  hia  daughter,  for  life;  remainder 
f^l^^J^  to  hia  grand-daughter  R.  for  life;  remainder  to  trustees,  to  preserve  contingent 
Jlan  orde  remainders;  remainder  to  the  use  of  the  issue  of  the  body  of  his  grand-daugh- 
n^iBMwtioii  ter  R.,  in  such  parts,  shares,  and  proportions,  manner  and  jorm^  as  she  should 
ofiseae,  to  by  deed  or  will  appoint;  and,  in  default  of  appointment,  to  the  use  of  all  and 
which  they  every  the  children  of  his  said  ^rand-daughter,  and  their  heirs^  as  tenants  in  com- 
areto  be  reQ^Qi^.  ^^^^^  ^^  default^  such  wfttc,  to  the  use  of  all  and  every  the  other  chil- 
^^^  '        dren  of  his  daughter  K.,  and  their  heirs,  as  tenants  in  comnran,  &c. ;  and,  in  de- 
fault of  sch  issue,  to  his  own  right  heu-s.      The  testator's  daughter,  and  his 
grand-daughter  R.,  died  without  any  appointment,  the  latter  having  an  only 
child.     The  question  was,  whether,  on  her  death  tmder  age,  and  unmarried, 
the  premises  descended  to  her  heir  at  law,  or  whether  the  subsequent  limita- 
tion to  the  other  children  of  the  testator's  daughter  R.  took  effect. 

Per  Cur,  There  can  be  no  doubt  but  t^at  the  words,  according  to  the  common 
and  ordinary  legal  use  of  them,  most  distinctly  give  a  fee.  For  the  devise  is 
in  these  terms:  '^  To  the  use  and  behoof  of  ii\  and  every  the  children  of  my 
grand-daughter  R.,  and  their  heirs;  and,  in  default  of  such  issue,  to  the  use  of 
r  269  I  ^^'  ^^^  every  the  other  children  of  my  said  daughter  R.,"  without  any  thing 
^  ^  being  expressly  said  as  to  the  time  of  the  failure  of  such  issue.  And  it  is  but 
by  inference  from  the  limitation  over,  being  in  default  of  issue y  that  it  is  con- 
strsed  that  the  testator  meant  his  other  grand-children  should  take,  if  the  chU" 
dren  of  his  grandrdaughler  R.  should  die  during  iheit  minority.  Besides,  the 
devise  to  the  children  of  the  testator's  grand-daughter  is  in  default  of  the  exe- 
cution of  a  power  of  appointment  given  to  the  mother,  enabling  her  to  appoint 
the  estate  '^  to  the  use  and  behoof  of  the  lawful  issue  of  her  l>ody,  in 
such  parts,  shares,  and  proportions,  manner  and  form,"  as  she  should  by 
will  or  deed  direct.  This,  in  the  course  of  the  argument,  was  said  to  he  ofdy 
a  power  to  appoint  to  his  children  in  tail^  and,  if  that  were  so,  it  would  furnish 
an  inference  that  the  limitations  which  were  to  take  place,  in  default  of  appoint- 
ment, were  intended  to  be  of  the  same  nature.  But  we  think,  that  the  devise 
gave  a  power  to  appoint  in  fee;  for  whatever  doubts  may,  from  some  of  the  ex- 
pressions exist,  yet  the  addition  of  the  words  manner  and  /ortn,  must  be  given 
effect  to;  and,  to  do  so,  something  more  must  be  understood  than  merely  a 
power  of  an  equal  division  of  an  estate,  to  be  limited  in  a  certain  course  of 
descent;  and,  if  they  do  mean  any  thing  beyond  a  power  of  division,  they  must 
import  a  nower  of  determining  the  nature  and  quantity  of  the  estate  the  issue 
should  take.  And,  as  under  this  power  the  issue  of  R,  might,  according  to 
what  must  be  taken  to  be  the  intention  of  the  testator,  have  had  estates  in  fee 
given  to  them,  how  can  we  say  that  by  alimitation,  which  was  meant  as  a  substi- 
tution for  the  execution  of  the  power,  the  testator  did  not  intend  to  give  as 
large  an  estate,  in  all  respects,  as  could  be  appointed  under  the  power?  and  it 
is  most  rational  and  natural  to  conclude  that  he  so  intended.  The  whole  ar- 
gument in  this  case  has  rested  in  erroneously  applying  the  words  '^  in  default 
of  such  issue"  to  the  children  of  R.  and  their  Issue.  These  words  had  refer- 
ence to  the  children.     See  Doug.  264;  3  T.  R.  484;  6  East,  536. 

6.  Doe,  D.  Phipps,  v.  Mulorave.  T.  T.  1793.  K.  B.  5  T.  R.  320. 
For  where  '^*  ^-  having  an  only  daughter  and  three  brothers,  devised  his  estate,  in 
testator  do  trust,  for  his  first  and  every  other  son  in  tail  male;  and  on  ^'failue  of  such  is- 
▼iied  in  sue,  to  my  brother  H.  and  his  first  and  every  other  son  in  tail  male;"  and  so 
tmii  to  A-  on  to  his  two  other  brothers,  in  the  same  words;  and  then  to  his  daughters  in 
hia  ■ooe'ia  ®*™®  manner;  and  concluded  with  these  words.  "  in  all  the  foregoing  cases, 
tail  male;  ^«*J»out  impeachment  of  waste,  other  than  wilful ;"  then,  af^er  making  a  provi- 
and,  00  fail  sion  for  his  daughter  to  the  amount  of  20,000/.,  the  will  proceeded  thus:  '<  My 
are  of  such  will  is,  that  the  money  lodged  at  G.  to  pay  for  the  purchase  of  the  tithe  recto- 
"mu'  *f  •^*  ^y*  ^  applied  to  that  purchase  as  soon  as  Sir  J.  S.  can  complete  the  title,  and 
^ehmJm  ^^^  renewals  to  be  made  by  the  tenants  for  life."  It  appeared  that  Sir  J.  S. 
of  waste;  it  ^^'.^  *.^®  rectory  of  Ly  th  for  three  lives,  under  the  see  of  Canterbury .  For  the 
was  held'    pl&intifTit  was  contended,  that  the  'defendant  only  took  an  estate  for  life,  with. 


* 
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remainder  in  tail  male  to  his  issue.     For  the  defendant  it  was  insisted,  that  he    [  ^70  I 
took  an  estate  in  tail  male,  whether  the  words  "  first  and  every  other  son"  be  that 6.  took 
taken  as  words  ot  limitation,  or  of  purchase.  "  V:^^^  , 

P<r  Ciir.  This  will  is  an  epitome  of  a  strict  settlement;  the  whole  is  in*c- nJ,Viii*t'aii" 
curate;  for  the  devisor  begins  with  giving  his  estates^  not  to  trustees,  but  in 
trust  to  persons;  and  there  is  no  limitation  at  all  to  their  heirs.  The  devisor 
first  devised  to  his  own  ^^  first  and  every  other  son  in  tail  male,  &c.^'  Now  if 
he  had  given  instructions  to  a  conveyancer  to  draw  his  will,  and  to  make  his 
brothers  tenants  for  life,  and  their  children  tenants  in  tail,  these  arc  precisely 
the  terms  in  which  he  would  have  given  such  instructions;  and,  in  construing 
wills,  we  must  take  into  consideration  the  short  hints  of  the  devisor,  in  order 
to  discover  his  intention.  We  have  no  doubt  but  that  he  meant  to  give  his 
estate  in  strict  settlement;  and  when  once  we  know  his  meaning,  we  must  en- 
deavour to  give  effect  to  it.  That  he  intended  that  the  first  taker  should  only 
have  an  estate  for  life  is  evident.  It  is  not,  indeed,  an  express  devise  for  life; 
but  the  clause  respecting  the  renewals  by  the  tenant  for  life,  shows  that  he 
meant  that  the  brothers  should  be  tenants  for  life.  It  is  fair  to  put  the  con- 
struction on  it  for  which  the  plaintiff  contends, — ^that  it  must  refer  to  the  testa- 
tor's brothers;  for  the  renewals  were  to  be  made  upon  the  extinction  of  lives 
then  in  being,  which  might  probably  happen  in  a  short  time;  and  if  they  were 
not  to  take  for  life,  there  could  be  no  tenants  for  life  for  many  years  to  come  in 
all  reasonable  probability.  So,  a  do 

7.  Dob,  d.  LivERSAOs,  v.  Vauohapt.  H.  T.  1822.  K.  B.  5  B.  ^  A.  464;  S.  ^»J^*«  ^\ 

C.  1  D.  &  R.  62.  A  B.??aw 

A  testator  bequeathed  a  burgage  tenement  to  his  nephew,  A.  B.,  for  life;  faiiy' begot 
and  from  and  afler  his  decease,  to  all  and  every  the  child  and  children  of  A.  ton,  lie., 
B.  lawfully  begotten,  or  to  be  begotten,  whether  sons  or  daughters;  they,  if  whether 
more  than  one,  to  take  as  tenants  in  common, in  equal  shares  and  proportion^;  ??°'.^'' 
and  for  want  of  such  issue,  to  his  own  right  heirs,  for  ever.     The  right  to  *"*  ff'^o,^*"* 
estate  tail  was  claimed  on  the  behalf  of  the  children  of  A.  B,  4hanone,to 

Std  per  Cur.     We  are  of  opinion  that,  by  this  will,  A.  B.  took  an  estate  for  take  at  ton 
life;  and  that  his  children  only  took  estates  for  life  as  tenants  in  common.     It  ants  in  com 
may  be  admitted,  that  a  devise  to  a  man  and  his  children  may,  in  some  cases,  >non>  >°  • 
give  an  estate  tail,  if  it  can  be  collected  that  such  was  the  intention  of  the  tes-  ^nJ  "qdo? 
tator.     But  it  is  clear  in  this  will,  that  the  testator  did  not.  use  the  words  "  child  Jj^ng.  ^^^ 
or  children"  in  that  sense;  for  he  speaks  of  them  as  son  and  daughters,  which  for  want  of 
shows  that  he  only  contemplated  the  immediate  descendants  of  A.  R.;  and  hesoch  iaane, 
gives  them  an  estate  as  tenants  in  common.     Nor  do  the  words  "  for  want  oftotestatoi's 


suchfssue"  carry  the  matter  further;  for  they  only  refer  to  the  words  "  child  J'^"  "8*** 
or  children."     We  think  therefore,  that  neither  expressly,  nor  by  implication,  J^^J  ®^ 
did  an  estate  tail  pass  by  this  will.     See  6  Co.  16.  b. ;  Doug.  431 ;  7  T.  R.  ho'lden  to 


534;  4  T.  R.  82,737;  1  East,  229;  1  Vent.  225;  2  B.  &  P.  458;  3  Wils.  confer  on 
545;  3  East,  548;  2  Vernon,  545;   I  B.  &  A.  703;  2  East,  51;  11  id  594;  A.  B.'echil 
3  T,  R.  83;  5  M.  &  S.  95;   1  Ves.  jun.  220.  dren  an  m 

8.  Foster  V.  Lord  RoMNEY.  M.  T.  1809.  K.  B.  11  East,  594.  S,  P.  Denne,  ^**J^y "•• 
D.  Briddox,  V   Page,  M.  T.  1783.  K.  B.  11  East,  C03.  n.  So.  under  a 

A  testator  devised  one  of  three  estates  to  trustees  and  their  heirs,  until  his  doviseto  A. 
nephew,  Thomas,  son  of  his  brother  William,  should  attain  21,  or  die;  and  on  for  life,  and 
his  attaining  21,  to  the  said  Thomas,  for  life,  without  waste;  and  after  the  de- alter  bia  do 
termination  of  that  estate  to  the  trustees  during  Thomas's  I  r>,to  preserve  con-ceaae,  to 
tingent  remainders,  Sfc.     And  attcr  the  decease  of  Thomas,  to  all  and  every  J^'^"J  '^^^ 
the  son  and  sons  of  the  body  of  Thomas,  severally  and  successivehi^  one  after  an-  ^^  in  de 
other,  in  priority  of  birth,  &c.;  and,/or  default  of  such  t«s«/?,  to  the  trustees,  un-jfai,//  ^y 
til  his  nephew  John,  son  of  his  brother  Samuel,  should  attain  21,  or  die;  nndyguch issue, 
in  case  John  attained  21,  then  to  him  for  life,  without  waste;  and  after  the  de-over;  the 
termination  of  that  estate,  to  the  trustees,  during  John's  life,  to  preserve  c°°- J|J,"3 JJ*[* 
tingent  remainders;  and  after  his  decease,  to  all  and  every  the  son  and  sons^^j^^  ^^^^ 

♦  8ed  vide  Wight  ▼.  Leigh   (IB  Ves.  664.)     There,  a  teatatrix  doTiaed  aU  her  real  ea-for  life.* 
tatee,  in  Surrev,yto  her  hnsbaad,  J.  C.,  in  case  he  enrvivcd  her,  daring  hta  life;  and,  after 
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of  the  body  of  John,  severally  and  successively  one  after  another,  in  priority 
of  birth,  ofc.\  and  afler  the  determination  of  that  estate  (or  as  it  stbod  in  the 
limitalion  of  one  of  the  other  estates,  "  and,  for  default  of  such  issue,")  to  the 
trustees,  until  his  nephew  S.  W.,  should  attain  21,  or  die  ^c;  and  so  repeal- 
ing all  the  former  limitations,  as  to  S.  W.  and  his  sons;  and  the  like  with  res- 
pect to  a  fourth  nephew,  F.  W.'  and  his  sons;  concluding,  ami,  for  drfauU  of 
such  issmy  to  the  testator^s  brother,  Joseph,  for  life,  without  waste:  and  after 
his  death,  to  his  son  Joseph,  and  his  heirs.  The  testator  repeated  the  same 
set  of  limitations  twice  more,  with  respect  to  two  other  estates,  only  varying 
the  priority  of  his  four  first-named  nephews  in  the  disposition  of  them;  but  con- 
rJuding,  after  each  set  of  limitations  to  those  four  nephews,  withthe  same  de- 
vises to  his  brother  Joseph,  for  life;  and  to  Joseph's  son,  in  fee.  The  nephews, 
Thomas  (the  heir  at  law)  and  S.  W.,  had  issue  male,  after  the  testator's  death, 
but  none  of  the  nephews  had  any  son  born  during  the  testator's  life-time.  Up- 
on a  case  sent  out  of  Chancery,  for  the  opinion  of  the  Court  of  King's  Bench, 
they  certified  that  the  four  first-mentioned  nephews  took  only  estates  for  life, 
«  respectively,  for  want  of  words  of  limitation,  or  other  tantamount  words;  the 
words  ^*  for  default  of  such  issue"  meaning,  for  default  o(son  orsons^  &.c. 

'See  Moor.  397.  682;  9  Rep.  127;  1  Vent,  231;  3  T.  R.  83;  8  id.  116: 
Vaugh. '261:  Skin.  385. 
[  272  1  9.  GooDRiGiiT  D.  Lloyd,  v.  Jones.  E.  T.  1815.  K.  B.  4  M.  &  S.  88, 

So,  in  this       ^  testator  devised  ascertain  messuage.  &c.  to  his  wife  and  daughter  E.  joint- 
*^'**®j  ,,®^  ly,  during  his  wife's  life:  and  from  and  afler  her  decease,  to  the  use  of  E.  for 
dofaQlt  of    '^^^'  ^"^  ^^^™  ^^^  ^^^^  ^^^  decease,  to  his  first  and  every  other  son,  according 
such  is        to  seniority;  and  for  want  of  such  sons,  to  his  daughter,  or  daughters,  to  be  e- 
■ne,'*  were  qually  divided;  and  if  there  should  be  no  more  than  one  dauff^er,  to  her  use; 
constraed    and  in  default  of  suchissue  of  his  daughter  E.  to  his  daughter  M.  for  life;  then 
"•rfh***"^^^  her  first  and  every  other  son,  subject  to  the  like  restrictions  and  limitatidns; 
■honld  b^^a^*^^  ^^^  ^^^"^  ^^  such,  to  his  daughter  C,  for  hfe  (remainder  in  like  manner;) 
failure  of    find  for  want  of  all  such  isstieSy  to  his  own  right  heirs,  for  ever.     The  Court  held 
iasae."        that  the  remainder  to  M.  and  her  children,  was  not  a  contingent  remainder,  de- 
feasible by  the  event  of  E.'s  dying  and  leaving  a  daughter,  in  whom  the  estate 
vested;  but  that  such  remainder  took  effect  in  the  children  of  M.,  upon  the 
death  of  the  daughter  of  E. 

10.  Lewis,  d.  Ormond,  v.  Waters.  E.  T.  1805.  K.  B.  6  East,  336. 
But  in  one  Ejectment.  The  following  facts  appeared:— A.  B.  devised  to  C.  the  tesU- 
the^worda  ^^""'^  eldest  son,  for  life ;  remainder  to  trustees,  ^c  ;  remainder  to  the  first  and 
'*  sach  is  other  sons  of  his  said  eldest  son  and  their  heirs;  and  for  want  of  such  issue,  to 
sae/'  pre  the  testator's  second  son,  D.  &c.;  with  like  remainders  to  his  firs^  and  other 
ceded  by  a  gons;  and  for  want  of  such  issue,  to  A.  B.'s  own  right  heir,  D.  C.  had  a  son, 
devMe  to  ^.^q  ^[^^  $„  ^jjg  life-iimc,  who  also  himself  ultimately  died,  leaving  no  son,  but 
^JJJg*"^^„,  leaving  daughters,  one  of  whom  is  the  wife  of  defendant.     D.  died,  but  had  a 

and  their    ber  huibnnd*fl  decease,  she  gave  the  said  Snrrey  jcstate  to  the  plaintiff;  and,  af^cr  his  death, 
heirs,  were  she  gnve  the  same  to  his  first  *nd  other  -nns;  and,  in  dcfaolt  of  male  issae,  then  she  gave 
held  to  be    ^be  .said  estates  nnto  the  eldest  and  other  daughters  of  the  plaintiff*,  and  to  their  heirs  male, 
rcferrible  to  fV'^fiyer,  on  condition  that  the.y  should  t  ke  the  name  of  W.,  and  no  other.     The  plaintiff; 
the  htir$of^^^^  h^^  <^  so"  b°^  three  daughters,  claimed  an  immediate  estate  tail;  against  which,  how- 
the  sons,      ever,  it  was  contended  that,  by 'giving  the  faiher  en  estate  tail,  the  Coort  wiould  expunge 
the  limitation    to  the  f^rst  and  other  son?,  which  was  a  deseriptio  ptr$on«Cy  as  much  as  a 
limitation  to  an  existing  Fon  by  name,  pointing  aUo  to  that  order  in  which  estates   are  nsa- 
ally  liniitrd,  with  a  v;''w  to  encccssion,   according  to  priority   of  birth;  and  the  words  "  in 
default  of  insue  male*'  might  bo  applied,  not  to  the  plaintift,  but  to  the  immediate  antece- 
dent, the  fir«t  and  other  sons,   a  coriStruction  more  grammatical,  more  consii<tent  with  the 
,  general  plan  of  the  devise,  and  approaching  as  rear  as  cjonld  be  to  the  ordinary   language 
and  course  of  settlement.     But,   Sir  W.  Grant,  M.  R.  decided    that  the   plaintiff  took  an 
immediate  e!«tate  tnil.     Upon  this  cape  Mr.  Jarnian    (2  Powell,  550.)   observes:  as!«uming 
Wight  V.  I.Lighto  be  (as  it  was  treated)  a  case  in  which  the  soifa  took  estates  for  life  only, 
for  want  of  words  of  limitation,  it  presents  a  distinction, 'compared  with  Foster  t.  Romnej 
(II  East,  594.  *w/ir a,   p.  271.),   which   deserves  attention.     There,  the  words    "  in  de- 
fnilt  of  such  issue,*'  'following  a  similar  devise,  were  held  to  mean  such  sons:  here,  the 
words,    **  la  default   of  male  issue'*    (withoni  the  word  **such'*),  referred  to  failure  of 
i'^ue. 
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son  (the  lessor  of  the  plaintiflT;)  and  the  question  was,  whether  he  took  the  es- 
tate unJer  A.  B.'s  will;  or  whether  the  daughter  of  C.  came  in  in  preference 
which  had  been  argued  at  the  trial  when  the  verdict  had  been  given  for  the 
plaintiff.     Per  Cur.     The  limitation  "  to  the  first  and  other  sons"  imports,  that 
they  were  to  take  sitccessivelij^  according  to  priority  of  birth.     It  is  the  abridged  1^  »*.  ^^^  ^ 
language  of  conveyances.     And  thus  the  words /or  want  of  such  issue,  referring  lu  ^        L 
to  the  antecedent  limitation  to  the  first  and  other  sons  of  C.  and  ikeir  heir  ,  will  in,portin«  a 
give  them  estates  tail,  according  to  all  the  cases,  and  will  vest  the  remainder  faiiare  of  it 
in  D.,  the  brother  of  C:  consequently,  the  posiea  must  be  delivered  to  thesae,  with 
plaintiff.     See  8  Vin.  Abr,  50;  3  Wils.  244;  VVilles353;   I  P.  Wms.  76;  2  out  the 
Stra.  729.  849;  3  Burr.  1532;  3  T.  R  488;  Litt   Rep.  159.  253;  Cro.  Can^o'^  •«*«*» 
SS:^;  Fearne's  C-  R.  514;  Cro.  Jac.  415;  3  T.  R.  488.  n.  Doug.  264;  1  B.  jeVlsTJo  * 
a  P.  254.  n;  and  4  T.  R.  484.  r  273  | 

11.  Ginger,  d.  White  v.  White.  T.  T.  1742.  C.  P.  Willes,  348.  children 

A  testator  deviled  a  certain  house  to  his  son  J,  (subject   to  an  undivided  in-  for  an  es 
terest  given  to  another  child  during  widowhood);  and.  after  the  determination  tate  of  in 
of  that  estate,  he  devised  the  same  to  the  male   children  of  J.,    successively,  heritance, 
one  afler  another,  as  they  should  be  in  priority  of  age,  and  to  their  heirs;  <^°^  obiccis  of 
in  default  of  such  male  children,  he  gave  the  same  to  his  female  children  and  ^hat  devise, 
their  heirs;  and,  in  case  the  said  J.  should  die  without  issue,  then  over  to  tes-andnot  to 
tator's  grandson,  J.  W.  and  his  heirs.     One  of  the  questions  was,  whether  the  iasne  goner 
words  '^  in  case  J.  died  without  issue"  did  not  give  him  an  estate  tail  by  im- "^'y  5  •■ 
plication?  And  the  court  held,  that  they  did  not.     Willes,  C.  J.  said,  that  the  J^jj®'^^/ 
word  "  issue"  meant  such  issue  as  he  had  mentioned  before,  and   he  could  ^^jg^gg  ^J 
mean  no  other,  for  he  had  devised  the  estate  before  to  all  his  sons  and  daugh-  childrenjn 
ters.  tail; 

12.  GooDRiOHT,  D.  Docking  v.  Duvham.  M.  T.  1779.  K.  B.  Doug.  264.     So,  where 

A  person  devised  a  house  to  his  son  for  life,  and  afler  his  death  to  all  and  they  follow 
every  his  children  equally,  and  to  their  heirs;  and,  in  case  he  died  without  is-»d  &  d^^i*^ 
sue,  he  gave  the  premises  to  his  daughters.  It  was  admitted  that  the  son  ^  ^|^  »  ** 
took  an  estate  for  life  only. 

13.  Doe,  d.  Bean  v.  Hallev.  M.  T.   1798.   K.  B.  8  T.  R.  5.     S.  P.  Evans 
D    Brooke  V.  Astley.  M.T.  1765.  K   B.  3  Burr.  1570. 

The  testator  devised  to  his  nephew,  A.  B.,  and  his  assigns,  for,    and  during  ^ot  where 
his  natural  life,  without  impeachment  of  waste;  and  after  his  decease,  to  the  !.**JJ*®  **^**'^ 
eldest  son  of  the  said  nephew,  A.  B.,  lawfully  to  be  begotten,  and  fo  the  heirs  ^°j,e°to  §on« 
of  such  eldest  son,  upon  condition  that  such  eldest  son  be  christened  and  called  ^t  seems 
by  the  name  of  F.;  and,  in  dfanlt  of  such  issue  of  his  said  nephew,  then  over  to  that  if  the 
his  nephew  B.,  and  his  heirs  in  like  manner.     A.  B.  entered,  and  died  without  laod  is  de 
ever  having  any  issue  male.     The  question  was,  as  to  what  estate  A.  B.  took!  ^i'«d  only 

Per  Cur.     It  is  certain  that  the  devisor  intended  that  A' B.  should  take  an  J^J^^Jg'"*** 
estate  for  life  at  least,  with  a  contingent  limitation  to  his  eldest  son  and  his  heirs*    r  (274  *i 
and,  in  default  of  issue  male  of  his  nephew,  then  over      The  nephew   A.  B.  and^then 
never  having  had  issue,  that  remainder  never  took  place,  and  it  was  as  if  it  over,  in 
never  had  existed,  and  then  the  sentence  of  the  will  runs  thus:  "  To  A,  B.  for  ease  the 
life;  and,  in  default  of  issue  of  his  said  nephew,  then  over,"  which  gives  anP«'"««*. 
estate  tail  by  implication.     It  appears  plainly,  from  the  whole  tenure  of  the  will,  '^^^^  **  . 
that  the  testator's  predilection  was  for  the  family  of  A.  B.  and  that   he  did  not  ^^^  malt* 
mean  that  the  family  ofB.  should  take  any  thing  but  upon  failure  of  issue  male  these  words 
in  the  family  of  A.  B. ,  that  this  construction  will  best  support  the  general  inten-  are  not  ref 
tion  of  the  testator.     The  case  that  has  pressed  most  on  us  is  that  of  Lodding-erential.bat 
ton  V.  Kerrie,  1  Ld.  Raym.  203;  but,  in  deciding  this  case,  we  desire  it  to  be^^®*'*  *^ 

*  And,  in  sach  case,  if  the  tcisiatorgo  on  to  limit  the  land  over,  in  the  event  of  the  issue 
dj^ing  withoQt  Ss^qc,  the  estate  of  the^children  is,  by  those  words,  redaced  to  an  estate  tail; 
\yo^y  d.  Barnard,  v.  Reason,  cited  3  Wils.  244;  Soathby  v.  Stonehouse,  2  Yes.  son*  611; 
Smith  v.  Ilorlock,  7  Tannt.  129.  In  Ives  v.  Lesge  (8  T.  R.  4S8.  n.  a.),  this  constractioa 
was  given  to  the  words  <*  in  dcfaalt  thereof,"  following  a  devise  to  children  in  fee.  Tt 
was  held  to  refer  both  to  the  children  and  the  heirs  of  the  children;  and,  as  to  the  devisee 
over  was  the  ancle  of  the  children,  the  word  *'  heirs'*  was  read,  heirs  of  the  body;  2  ' 
Powell,  by  Jarman,  528. 
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implied  es  understood  as  not  breaking  in  ontlje  authority  of  that  case  at  all,  the  present 
tale  tail  in  b^jj^g  ^y^\^Q  diHerent.  The  case  of  Robinson  v.  Roliinson,  (1  Burr.  38.  is  an 
in"l!e  p^  i^^portant  d'ccision  in  that  case.  The  first  limitation  was  to  L.  H.  for  life,  and 
r«nt.«  no  longer;  nothing,  therefore   could  be  more  clear,  than  that  the  devisor  only 

intended  to  giye  him  an  estate  for  hfe;  yet,  soeing  that  that  particular  intent 
was  inconsistent  with  the  devisor's  general  intent,  which  was,  that  the  whole 
line  of  male  heirs  ofL.  H.  should  take,  the  court  thought  that  they  ought,  in 
conscience  and  in  law,  to  efTectuatc  that  general  intent.  The  case  was  a 
stronger  one  than  the  present;  fur,  by  our  decision  here,  we  shall  not  violate 
any  particular  intent  of  the  devisor.  We  are,  therefore,  of  opinion,  from  the 
case  cited,  on  a  general  principle,  that  A.  B.  takes  an  estate  tail  by  implica- 
tion. 

(c  3)  Effiit  of  words  of  limltulio,\, 
■    1.  Dob,  d.  Dodso.v  v.  Grew.  II.  t.  ViGl.  C.  P.  2  Wilis.  322;  S,  C.  Wilm, 
27'i.      Semb,    overruling  Backhouse  v.   Wells.   1  Eq.  Ca.  Ab.  184. 
pi.  27. 
It  is  clear        ^  testator  devised  unto  his  nephew,   G.  G.,  for  his  natural   life;  and,   after 
too,  that  18  jjjg  decease  to  the  use  of  the  male  issue  of  his  body  lawfully  to   be   begotten, 
conrerted    ^"^  ^^®  heirs  male  of  the  body  of  such  issue  male;  and,  for  want  of  such  male 
into  a  word  issue,  then  over.     The  court  of  C.  P.  held  that  be  tonk   an  estate  tail.     Wil- 
of  designa  mot  J.,  said,  that  the  intern  ion  certaii.ly  was  to  give   G.  G.    an   estate  for  life 
tion,  by  thoonly;  but  his  intention  also  was,  that,  as  long  as  he  had   any  issue  male,   the 
addition  to  q^i^^q  should  not  go  over,  {or  rather,  that  the  issue  should  take  in;}  and,  if  we 
of  limita     halance  the  two  intentions,  the  weightiest  is,  that  all  the  sons  of  G.  G.  should 
tiondescrip  take  in  succession.     Clive,  J.,  said,  ihat  too  great  a  regard  had  been   paid  to 
tive  of        the  superadded  words  *'  heirs  male  of  the  body  of  such  heirs  male*"     Bath- 
heirs  of  the  urst,  J.  laid  it  down  as  a  rule,  that,  where   the  successor  takes  an  estate  of 
same  spo     freehold,  if  the  word  '*  issue"  in  a  will  comes  after,  it  is  a  word  of  limitation, 
b»e^e'  *  Gould,  J.  observed,  that  the  word  issue"  is  used  in  the  statute  De  Donis  pro- 
scribed,      miscuously  with  the  word  "heirs;"  that  the  term  "issue"  comprehends  the 
whole  generation   as  well    as  the  word  "  heirs;"  and,  in    his  judgment,  the 
word  "  issue  was  more  properly  a  word  of  limitation  than  a  word  of  purchase. 
[  275  1  2,  Frank  v.  Stovix.  E.  T.  1803.  K.  B.  3  East,  518.  S.  P.  De\ne,d.  Webb, 

v   Puckey.  T.  T.    1793.   K.  B.  5  T.  R.  290.    Std  vide  Loi>dinoton'  v. 

Kime.  M.  T.  1694.  K.  B.  1  Sulk  2J4;  S.  C.  Lord  Raym.  203.t   S.  P. 

Doe,  d.  Cooper,  v.  Collis.  T.  T.  1791.  K,  B.  4  T.  R.  294. 

^\7m1*^  ®'      A.  B.  devised  to  A  for  life,  wiihout  impeachmenl  of  wasfe,  and  with  a  jwicer 

that  the  d  ^/i^"*^">''^^»  remainder  to  the  issue  male  of  A  's  body,  and  their  heirs;  and 

ditionof  a  ^'*  default  of  such  issue  to  B.  for  life,  without  impeachment  of  waste,  and  with 

limitatioo     power  of  jointuring;  remainder  to  the  issue  male  of  B.'s  body,  and  their  heirs 

-to  the  beirafbr  ever;  with  a  proviso  that  in  case  A.  or  B.  should  become  possessed  of  any 

general  or  other  estate,  and  be  obliged  to  change  his  name,  that  he  should  have  the  op- 

wUlToT'r  ^*^"  ^^'hich  to  take,  but  not  to  take  both  estates,  but  that  one  of  the  estates 

ventlte  op°^^*°"^^  6^  *^  *^*®  other  of  his  nephews;  remainder  and  residue  of  the  testator's 

eratijig  to    estates  to  A.  in  fee.     A.  had  issue  and  afterwards  suffered  a  recovery^     The 

give  an  es    Court  were  of  opinion,  that  the  case  wa«»  governed  by  the  decision  of  Roc  v. 

tate  tail  as  Green,  2  Wils.  322;  and  accordintrly  that  A.  took  an  estate  tail.     See  5  T. 

a  word  of    R.  299;  2  Wils.  322;  2  Lev.  58;  I  Vent.  224;  2  P.  W^ms.  47 1 ;   2  Ld.   Ravm. 

limitation,    g^^.  j  j^^^^  38;  4  id,  1929;  Dmig.  32G;  4  T.  R.    82.   294;  7  id.   534;   Salk. 

224;  2  id.  570;  19  Ves,  73;  9  Price,  556;   1  Meriv.  688 

^  Bat,  it  seems  to  be  established,  that,  when  the  word.s  importing  a  failare  of  issne  are 
preceded  by  a  devise  to  all  the  sons  in  succes.^ion  in  tail,  ihpy  are  merely  rRferentta'  to 
those  objects;  1  P.  VVms.  54.  760;  2  Vern.  427.  444;  I  Eq..  Ca.  Ab.  188.  Bala  different 
constraction  of  an  executory  trust  prevailed  in  the  sub^equi^ot  case  of  Allanson  v.  CHihe- 
row,  i  Ves.  juQ.  24.  where  the  preceding  trust  embraced  all  the  sons  of  r  particular  mar- 
riage only;  1  Ves.  jun.  24.  And,  even  in  the  case  of  e&ecntory  trusts,  words  importing 
a  failure  of  issue  following  limitations  in  favour  of  all  the  sons  nnd  daughters  in  tail,  will 
be  construed  to  refer  to  the  objects  of  those  limitations;  1  P.  Wms.  600;  5  Madd.  90;  2 
Powell,  by  Jurman  644. 

t  This  ease  was,  however,  decided  on  its  own  special  grounds. 
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{(13)  Effect  >^f  words  of  modi  fi  en  (inn  inconsisient  mlh  an  eslale.  lail.  The  Contts 

1.  Doe,  d.  Davy,  v.  Burnsall.  M.  T.  1794.  K.  B.  6  T.  R.  30;  S.  C.  C   P,  J*^«  »«* 

1  B.  «S;P.  ^215  formuTie 

A  person  devised  to  liis  ncice,  M.  O.,  and  tlio  issue  of  her  body,  lawfully  jectingiuch 
to  be  begotten,  as  tenants  iacommon,  if  more  than  one;  but  in  default  of  such  inQonsisieot 
issue,  or  being  such,  if  they  should  all  die  under  the  age  of  21,  and  without  provisions 
leaving  lawful  issue  of  any  of  their  bodies,  then  over.     The  Court  of  K.  B.  "now  un 

held  that  the  nie<:e  onlv  took  an  estate  for  lifo.  der  consid 

erution  as 
repognaiit.     In  the  cane  oP  Doe,  d.  Davj  v.  Uarnsall,  wordii  of  trodiiicnlinn,  inconsistent 

wilh  an  estate  tuii,  have  been  ongrufted  on  an  imtnndidte  gif\  to  A.  and  his  isisae. 

2.  D.>r,  D.  Oilman,  v.  Elvet.   M.  T.  180;;.  K.  B.  4  East,  3l3j  S.  C.  1 

Smith's  Rep.  1>4. 

Atestator  devised  his  real  estate  to  his  uife  f  >r  lifo;  and  after  her  decease,  go,  where 
to  his  son,  II.  G.   and  to  the  issue   of  his  body,  lawfully  begoiten,  or  to  be  there  was  a 
begotten,  his,  her,  or  their   heirs,  equally  to  be  divided  if  more  than  one;  devise  to 
"  and  if  my  said  son,  H.  G.  shall  have  no  issiie  of  hii  brdy,  lawfully  begotten,  A**  *°^^'j'° 
living  at  his  decease,"  then  to  the  defendant  in  fee.     H.  G.  survived  the  tes- {^"J®      ji  ** 
tator's  widow,  and  before  he  had  any  issue  suflored  a  common  recovery.    The  iheir  heirs, 
Court  considered  the  case  as  falling  within  Doc  v.  Burnsall  (6  T.  R.  30),  for  equally  to 
that  was  a  devise  to  one,  and  the  issue  of  her  body,  as  tenants  in  common,  if  be  divided; 
more  than  one;  and  in  default  of  such  issue,  &c.  then  over;  and  this  is  a  devise  If  none* 
to  one,  "  and  the  is'^ue  of  his  body,  and  his,  her,  or  their  heirs,  equalhj  to  be  di-    '  ^^^*  J 
vxded  if  more  than  one;"  and  if  the  first  taker  has  no  is«;ue,  then  over.     It  in  V*^"  *'^"' 
in  effect  therefore  a  devise  to  the  issue  of  the  first  taker  as  tenants  in  common;  gijered  as 
and  the  first  taker  having  no  issue  born  at  the  time,,  he  suffered  a  recovery,  taking  for: 
Then  qnacunqne  via  data,  that  is,  whether  H.  G.  took  for  life  or  in  tail,  the  ti- life  at  least, 
tie  under  the  recovery  was  good,  the  remainders  in  the  former  case  beiuQj  con-  wiih  a  con 
tingent,  and  consecpiently  destroyed  by  it.     See  2  Saund.  380;  Rep.  Temp.  ^>n?*n'  *"? 
Hard.  259;  3  T.  R.  763;  5  id.  -299;  Salk  224;  Lord  Raym.  203;  3  VVils.  237  fee"to  hisU 
and  241;  3  Bro.  Ch.   Ca.  82;  Cro.  Jac.  415;  3  Lev.  70;   I  P.  Wms.  23;gac  if  any 
Salk.  224. 
3.  Mkrest  v.  James.  E.  T.  1820.  C.  P.  4  Moore,  327;  S-  C.  1  B.  ^  B.  43  1.  Sounder  a 

The  testator  devised  certain  freehold  and  copyhold  lands  and  messuages  at  devise  toE. 
H.,  W.,  and  S.  to  trustees,  to  the  use  of  bis  daughter  E.  A.  P.   for  life;  and  for  hernat 
afler  her  decease,  then  to  the  use  of  the  issue  of  her  body  lawfully  begotten;  "J^j  ^^^^ 
and  in  default  of  issue  or  in  case  none  of  such  issue  live  to  attain  the  age  of  21  andafter 
years,  then  the  lands  at  H.  were  given  to  his  brother  8.  for  life;  and  after  his  her  death, 
decease,  then  to  the  use  of  the  issue  of  his  bodv;  and  in  default  of  issue,  or  in  to  the  nse 
case 


were 
the 

ed  to  attain  the  age  of  21  years,  then  to  the  devisor's  brother  H.  for  life;  and  sae,  or  their 
afl»3r  his  is^ue  then  to  E.  A.  P  ,  her  heirs  and  assigns  for  ever;   and  as  to  the  attaining 
lands  at  W.,  upon  the  death  of  E.  A.  P.  without  issue,  or  if  issue,  and  they  *l»o  "go  of 
should  n  >t  attain  the  age  of  21  years,  as  aforesaid,  then  to  his  brother  H.,  his  ^^'*«®"  * 
heirs  and  assigns;  and  afler  the  death  ofE.  A.  P.  without  i.ssue,  as  aforesaid,  jj^j^^^'^^ 
all  the  messuage  at  T.  to  his  sister  E.  A.  P.,  her  heirs  and  assigns.     E.  A.  P,  take  an  es 

*  The  sotitaay  ground,  in  this  ease,  for  diverting  the  word  **  i^J8ue"  from  its  established  tate  for 
signification,  seems  to  have  been  the  devise  over,  in  case  of  iheir  dying  under  21 ,  which  is  life.* 
precisely  the  f.ireamstnnce  that  both  Lord  Eldon  and  Lord  Redesdale,  in  Jessoo  v.  Wright, 
2  Bligh,  28,  hold  to  have  been  improperly  allowed  to  control  the  constraction  of  *'  lioirs 
of  the  body/'  in  Doe.  v.  Gnff,  II  £:igt,  G68;  iind  Lord  Redesdale  strongly  denied  that 
such  a  limitation  over  was  inc.on9i.><tent  v.  iih  the  con<^traction  of  an  estate-tail  in  the  prior 
devisee.     In  order,  therefore,  to  support  the  case  of  Merest  v.  James,  it  would  be  nccessa-  ^ 

xy  to  encounter,  not  only  ihe  nathority  of  Doe  v.  Applin,  and  Doe  v.  Cooper,  refusing  (o 
expre^ioDs  inconsistent  with  an  estate  tail  the  effect  of  varying  the  construction  of  the 
word  insue,  bat  also  the  high  authority  alluded  to,  denying  that  the  expressions  in  question 
have  any  inconsistency.  In  every  point  of  view,  therefore,  tlie  principle  of  the  decision 
U  untenable.  It  should  be  observed,  that  it  was  decided  between  the  period  of  the  deter- 
mination of  Doe  v.  GoflT,  in  the  Court  of  King*s  Bench,  and  th.it  of  its  being  over-ruled 
ia^the  House  of  Lordt;  2  P»well,  bv  Jarmm,  625. 
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married  the  plaintifT,  and  they  having  entered  into  a  contract  for  the  sale  of  the 
property  so  devised,  a  question  arose  as  to  their  title.  On  a  bill  filed  for  a 
specific  performance,  a  case  was  sent  for  the  opinion  of  this  Court,  as  to  what 
estate  E.  A.  P.  took  in  the  ficclirld  nnd  copyhold  premises  respectively  na- 
med in  the  devise?  For  the  plaintiff  it  was  said,  it  must  be  admitted  that  in 
the  first  instance,  he  contemplated  giving  hU  dauhgter  an  estate  for  life  only; 
but  his  further  intention  was  to  provide  for  her  issue,  as  long  as  there  should 
be  issue  proceeding  from  her,  and  not  to  give  the  estate  over  until  such  issue 
should  be  totally  extinct.  If  a  life  estate  only  be  given,  that  intention  will  be 
defeated,  and  the  effect  will  be  to  give  her  an  estate  for  life,  and  her  issue  a 
like  estate;  nothing  being  devised  from  which  anything  beyond  such  an  estate 
i  277  ]  can  be  inferred.  That  would  be  attended  with  this  consequence,  that  taking 
in  the  remaining  words  *'or  in  case  none  of  such  issue  live  to  21,"  if  the  im- 
mediate issue  of  E.  A.  P.  should  marry  and  then  have  issue,  and  die  before 
arriving  at  that  age,  such  issue  must  be  excluded,  as  there  is  nothing  to  carry 
the  estate  beyond  the  first  taker.  The  fair  inference  to  be  drawn  in  this  case 
is  that  the  testator  intended  to  provide  for  his  daughter,  and  her  issue  was  to 
continue  the  estate  in  the  right  lino,  before  it  should  go  over  to  the  more  re- 
mote descendants;  and  although  in  terms  he  has  only  given  a  life  estate  to  his 
daughter,  the  first  taker,  and  nothing  more  than  a  life  estate  to  her  issue;  and 
ahhough  he  has  made  no  provision  for  an  event  which  might  heppen,  namely, 
that  she  might  hav«  issue,  who  might  die  before  21,  still  it  was  his  manifest  in- 
tention that  an  estate  tail  should  be  given  to  his  daughter  E.  A.  P.,  by  which 
according  to  the  doctrine  laid  down  in  Roe,  d.  Dodson,  v.  Grew,  2  Wils.322; 
and  Doe,  d.  Cock,  v.  Cooper,  1  East,  229;  it  was  held  that  where  there  are 
two  apparent  intentions  in  a  will,  viz.  a  general  and  a  particular  intent,  and 
both  cannot  be  carried  into  effect,  the  latter  must  give  way  to  f  uch  general 
intent,  which  in  this  instance,  was  to  irive  an  estate  tail  rather  than  for  life. 

For  the  defendant,  it  was  contended  that  according  to  legal  principles,  E. 
A.  P.  took  an  estate  for  life,  with  a  contingent  remainder  to  her  Wsue  in  fee, 
as  joint  tenants,  determinable  by  executory  devise  over,  in  case  none  of  such 
.issue  should  attain  the  age  of  21,  It  has  been  said,  however,  that  there  are 
no  words  of  limitation  to  give  a  larger  estate  to  the  children  of  E.  A.  P.  than 
a  life  interest.  Admitting  that  there  are  no  words  of  limitation  as  to  what  es- 
tate the  issue  of  E.  A.  P.  was  to  take  under  the  will,  it  is  quite  clear  that  the 
primary  object  of  the  testator  was,  that  his  daughter  should  not  be  empowered 
to  defeat  the  estate  of  his  issue,  by  disposing  of  it  in  her  life-time,  which  she 
might  do,  it  she  can  be  deemed  to  take  an  estate  tail;  and  there  is  no  other 
way  of  preserving  it  and  protecting  her  issue,  than  by  giving  her  an  estate  for 
life  only*.  The  cases  of  Roe,  d.  Dodson,  v.  Grew,  and  Doe,  d.  Cock,  v. 
Cooper,  merely  establish  that  where  there  is  a  general  and  particular  intention 
apparent  on  a  will,  the  latter  must  be  sacrificed  to  give  effect  to  the  larger 
and  more  general  intent.  In  the  latier  pase,  the  Court  could  not  carry  into 
effect  the  particular  intent  of  the  testator,  by  giving  an  estate  for  life,  but  they 
were  under  the  necessity  of  giving  (he  first  takers  an  estate  tail,  iq  order  to 
effectuate  the  general  intent,  and  leave  the  rule  cf  law  untouched.  Besides, 
both  these  cases  turned  on  grounds  wholly  different  from  the  present;  as 
here,  the  children  of  £.  A.  P.  would  be  entitled  as  joint  tenants,  and  not  as  te- 
nants in  common. 

The  certificate  of  the  judges  was,  that  E.  A.  P.  took  the  beneficial  interest 
in  the  freehold  and  copyhold  premises  for  her  life  only;  and  ffierefore  that  the 
premises  contracted  to  be  sold  were  vested  in  the  devisees,  in  trust,  as  therein 
So,  where   grated. 

wMdelued"*-  Seaw.^rd  v.  Willock.  E.  T.  1804.  K.  B.  5  East,  198;  S.  C.  1  Smith's 
to  A.  for  Rep.  390. 

life,  and,  af  A.  B.  devised  certain  lands,  afler  the  decease  of  a  tenant  for  life,  to  C  D. 
ter  him,  to"  for  life;  and,  afier  himffto  his  eldest  or  any  other  son  after  him,  during  his  natu- 
his  eldest  or  r^\  \[[q  .  ^^^^  gftcr  them,  to  as  many  of  his  descendants,  issue  male,  or  as  should 
»on  after'    ^^  ^^*^*  of  his  and  their  bodies,  down  to  the  tenth  generation,  during  their  na- 


tural  lives.     The  qaestion  was,  what  species  of  estate'  C.  D.  took;  whether    [  278  ] 
for  life  or  in  tail?     It  was  contended,  that  the  general  intent  of  the  testator  re-  *'»»"  Tor  life, 
quired  that  he  should  take  an  estate  fail.  "ihem^toV 

Sed  per  Cur.     This  is  not  the  case  of  a  general  intent  in  favour  of  the  is-^yj^j,..  ^f  hm 
sue,  which  could  only  be  eiiectuated  by  giving  the  devisee  an  estate  tail,  and  descend 
to  which  the  particular  intent  of  giving  him  only  an  estate  for  life  must  give  ant's  issue 
way;  but  a  single  intent  to  create  a  succession  of  estates  for  life,  not  warrant- male  as 
edby  law.     See  4  Leon.  124;   1  Rep.  6  b.;  6  id.  16  b.;  \Villes,348.  692;  6«^^?«'<*  be 
T.  R.  21.-3;  1  Burr.  38;  2  Ves.  225.  ^  orThel.  bo 

5-  Doe,  D.  Blandfoud,  v.  Applix.  M.  T.   1790.  K.  B.  4  T.  R.  82.       dies  down 

A.  devised  an  estate  at  Alhampton,  to  VV.  D.  for  life;  and  afler  his  decease  to  the  lOtb 
to  and  amongst  his  issue;  and  in  default  of  issue,  over.     It  was  held,  that  W.  generation 
D.  took  an  estate  tail.     Lord  Kenyon  and   Mr.  Justice   Biiller   reasoned  daring  their 
much  upon  the  words  limiting  the  property  over,  though  the  latter  admit-  T-^**" ".L 
ted  that,  in  rejecting  the  words  "  and  amongst,  they  went  beyond  any  of  ^^^^.J  ^^^^ 
the  preceeding  cases.     Mr.  Justice  Grose,  however,  referred  the  decision  to  that  the  de 
the  broad  (and,  it  is  conceived,  the  true)  ground,  that  the  word  ''  issue"  wasvisee  took 
a  word  of  limitation,  and  was  different  from  children,  the  learned  judge  citing  only  an  es 
the  declaration  of  Rainsford,  J.,  (Finch,  282.)  "  that  th6  word  *  issue'  is  ex  rt^»*®  for  life. 
termini  nomen  colUclivumy  and  takes  in  all  issues  to  the  utmost  extent  of  the  ^"'  where 
family,  as  far  as  the  words  '  heirs  of  the  body'  would  do.  ^J^^'^  "^^  * 

6.  Doe,  d.  Cock,  v.  Cooper.  H.  T.   1801.  K.  B.   1  East,  229.         -  wyfoHife, 

A.  devised  a  messuage  and  land  to  A.  B.  for  the  term  only  of  his  natural  and  a 
life;  and,  af^er  his  decease,  he  gave  and  devised  the  same  unto  the  lawful  i^-mongst 
sue  of  the  said  A.  B.  as  tenants  in  common;  but,  in  case  the  said  A.  B.  ^^'*  i^^sue, 
should  die  without  having  lawful  issue,  then,  and  in  such  case,  after  his  de- ^^®®®  *^°'"*'" 
cease,  he  gave  and  devised  the  same  to  C.  D.  in  fee.     It  was  contended,  that  jidered^a" 
A.  B.,  the  devisee,  took  only  an  estate  for  life,  and  that  his  issue  took  estates  inoperative 
tail  as  tenants  in  common,  with  cross  remainders;  that  the  mtent  of  the  testa- to  tarn  the 
tor  was  express,  that  A.  B.  should  take  "  for  the  term  only  of  his  natural  life;"  word  issue 
and  that  although  there  being  no  words  ot  inheritance  added  to  the  limitation  **J.*°,*  ^°'^ 
to  his  issue,  they  would,  in  the  first  instance  only,  take  estates  for  lives  hyy-^^    esigna 
implication;  yet,  inasmuch  as  the  remainder  over  was  only  to  take  effect  up-g    *  . 
on  the  dying  of  A.  B.  without  leaving  any  issue;  and,  as  the  issue  were  toj^^j^ag^g 
take  as  tenants  in  common,  and  not  in  succession,  in  order  to  effect i) ate  the  vided  to  A. 
intention  of  the  testator,  cross  remainders  must  be  raised  between  the-  issue.     B.  for 

The  Court  said,  that  it  had  been  the  settled  doctrine  of  Westminster  Hall   [  279  *] 
for  the  preceding  forty  or  fif\y  years,  that  there  might  be  a  general  and  a  par-bw  natural 
ticular  intent  in  a  will;  and  that  the  latter  must  give  way,  when  the  former  *j|^»  ""^i. 
could  not  otherwise  be  carried  into  effect;  that  th  s  doctrine  had. been  con- J^^^" '^^  ^^^j, 
firmed  by  the  cases  of  Robinson  v.  Robinson,  i  Burr.  38;  Roe,  d.  Dodson,  v.  ants  in  com 
Grew,  2  Wils.  323,  and  others;  that  perhaps  the  Court  would  but  fulfil  themon;  in  de 
particular  intent  of  the  testator  in  this  case  by  giving  A.  B.  only  an  estate  for  fi'^lt  of 
life;  but  the  general  intent  was,  that  all  his  issue  should  inherit  the  entire  C8-J!;*jij^*!»  y* 
tate  before  it  went  over;  and  that  intent  could  only  be  answered  by  giving  him  n      g"held 
an  estate  tail,  by  implication,  from  the  subsequent  words,   ^'  in  default  of  his  that  an  es 
leaving  issue;"  and  observed:  the  principal  part  of  the  plaintilF's  argument  is  tate  tail  was 
founded  upon  the  raising  of  cross  remainders,  by  implication,  between  the  vested  in 
issue  of  A.  B.;  but  it  is  a  settled  rule  that  they  shall  not  be  implied  between^*  ^* 
more  than  two,  unless  such  appears  upon  the  face  of  the  will  to  have  been  the 
intention  of  the  testator;  but  no  such  intent  appears  in  this  cassc  from  the  words 
of  the  will;  nor  can  it  be  implied  merely  from  the  circumstance,  that  the  re- 
mainder over  was  not  to  take  effect,  but  upon  the  dying  of  A.  B.  without  leav- 
ing issue.     Judgment  was  given  accordingly.     See  Cro.  Jac.  656-^  Cowp. 

*  So,  where  a  testator  devised  to  his  grandson,  J.  F.*  and  to  tho  issue  of  his  body  law- 
fally  to  be  begotten,  and  to  the  heirs  of  sach  is.sae,  for  ever,  chargeable  with  a  mortgage; 
bat,  if  his  said  grandson,  J.  F. ,  shoald  die.  without  ledving  any  issue  of  his  body  lawfully 
begotten,  thee  over;  Sir  J.  Leach,  V.  C,  held  it  to  be  an  estate  tail  in  J.  F.;  2  Bligh 
69.  n. 
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797;  Ambl.  665;  5  T  R.  430;  Pollex.  425;  T.  Raym.  452;  4  T.  R.  710;  2 
Burr.  1 100;   I  B.  &  P.  221 ;  7  T,  R.  53) ;  2  Sir.  969. 
7.  LiND  V.  JMuRTHWAiTK.  M.  T.    I8.>3.  2  B.  <Sr  C    359;  S.  C.  3  D.  &  R. 

764.  overniline  S.  C.  •::  B.  vS"  B.  623. 
So,  the  lim      Deviso  of  real  and  pers'.nhl  estate  to  trust«^cs,  to  pay  rents,  profits,  ^c.  of 
iMuon  to  18  the  residue  of  his  estate  to  the  teslator's  three  niece?,  for  ihcir  lirr»;  their  is- 
expressW     ^"^  ^^  have  their  parent's  share  as  tenants  in  conimvm  for  their  lives;  and,  if 
for  life.wM  either  died  leaving  no  issue,  her  share  to  be  div  dcd  equally  between  the  sur- 
hold«n  by    vivors;  if  all  the  nieces,  except  one,  ohould  die  without  issue,  such  one  to  have 
the  K.  B.    the  whole  for  her  life,  and  her  issue  after  her,  share  and  share  alike:  and  if 
V^*^  H*"*   but  one,  that  one  to  enjoy  the  whole  as  to  the  freehold;  if  more  than  one,  as 
ment"of the  ^®"*"^'''*^"  common;  if  only  one,  to  him  or  her,   his  or  her  heirs,  &c.;  and,  in 
C.  P.,  not  ^^^^  ^^  ^^^  ^y*"g  without  issue,  remainder  to  devise  r's  next  male  heir  of  the 
to  preclude  name.     On  a  case  from  the  Court  of  Chancery,  the  Common  Pleas  certified, 
the  con       thi(t  the  nieces  took  estates  for  life      But  the  Court  of  K.  B.   notwithstanding 
Btruction  of  that  certificate,  certified  that  they  took  estaros  tail;  because  it  was  evidently 
un  estate     ^^^^  intent  of  the  testator,  that  no  part  of  his  estates  should  po  over  until  aAer 
a  general  failure  of  the  issue  of  his  nieces,  which  intention  must  be  given  ef- 
fect to  by  implication;  and  the  words  /or  life  must  be  supposed  to  have  been 
used  by  the  testator,   not  to  describe  the  quality  of  the  estate  which  he  gave, 
but  as  conveying  an  unnecessary  intimation  of  the  length  of  time  for  which 
each  generation  was  to  enjoy  the  property;  and  where  such  words  are  incon- 
sistent with  an  estate  ctearly  given,  they  must  be  rejected  as  repugnant. 
[  280  J  (e  3)  EffecCof  tvords  of  addition  or  explanation. 

1.  Doe,  d.  Barnfield,  Wetton  M.  T.  1800.  C.  P.  2  B.  &  P.  324. 
A  devise  A.n  estate  was  devised  to  "  S.  S.,  her  heirs  and  assigns,  for  ever;  but  if  she 
will  always  qI^q^jI J  fi^ppen  to  die,  leaving  no  child  or  children,  lawful  issue  of  her  body 
by  wordrJof'*^*"S  at  the  time  of  her  death,  then  to  F.  B  and  his  heirs."  The  Court  held 
addition  or  ^^^^  ^^^  whole  fee  being  given  to  S.  S.,  her  heirs  and  assigns,  no  further 
explaD4  remainder  over  could  be  limited  upon  that  fee  ;  and  therefore,  the  estate 
lion.*  given  to  F.  B.  was  a  new  fee,  limited  upon  a  contingency,  that  is,  an  execu- 
tory devise. 

2.  Porter  v,  Bradley.  R  T.  K.  B.  1789.  3  T.  R.  143. 
Thus,  on  Qn  a  feigned  issue,  it  appeared  that  testator  devised  to  his  son,  A.  B.  his 
to^A.  and*  ^cirs  and  assigns,  for  ever,,  a  messuage,  &c.;  but  in  case  A.  B.  should  hap- 
his  heirs  for  P®°  ^^  ^^®>  leaving  no  issue  behind  him,  then  the  testator's  wife  was  to  receive 
ever;  bnt,  the  rents  and  profits  as  long  as  she  should  continue  a  widow;  and  after  her  de- 
in  case  he  cease,  or  marriage,  then  the  lands  so  divised  to  A.  B.  as  aforesaid,  he  devised 
should  die  (^q  same,  for  want  of  issue  by  him,  unto  his  son  J.  D.  his  heirs  and  assigns, 
leaTiog  no  ^^^  over;  but  in  case  J.  D.  should  happen  to  die  before  A.  B.  and  the  said  A. 
hind  him  ®-  should  not  leave  any  issue  of  his  body  begotten,  then  his  will  was,  that  his 
the  Court'  sa't^l  lands  should  be  sold,  and  equally  divided  between  his  six  daughters.  The 
held  that  testator  died;  then  J.  D  died,  and  afterwards  A.  B.  died,  without  having  had 
these  words  any  issue.     On  a  case  reserved  tor  the  opinion  of  the  Court  the  que<Jtion  was, 

imported  a  ^j^j^j  interest  A.  B.  and  the  six  daughters  respectively  took  unierthe  limitation 
dying  with  e»  i  / 

out  issue  *  As,  where  (Mandeville  v.  Lackey,  8  Ridg.  P.  C.  852;  TTayea.  Inq.  148.  n.)  a  te'itator 

living  at  the  devised  his  real  estate,  in  certain  rountica,  to  E.  K.  daring  hU  life  onl^r,  subject  ro^a  cer- 
death.!  tain  condition,  and,  after  the  dotemni nation  of  that  estate,  to  the  ^uid  E.  M.'s  lawful  iasuo 
male,  and  the  lawful  issue  male  of  her  hoir?,  the  elder:  always  of  auch  sams  of  the  said 
E.  M.  to  be  preferred  before  the  youngest,  according  lo  their  seniority  in  ago.  and  priority 
of  birth;  and,  for  want  of  nnch  lawful  iissue  in  the  said  E.  M.,  over:  the  Court  of  King's 
Bench,  in  Ireland,  wan  of  opinion,  thdl  E.  M  took  only  an  estate  for  life,  which  was  af- 
firmed in  the  House  of  Lords,  with  tho  unaui  -louit  concurrence  of  the  judges,  on  the  sround 
that,  the  word  "  issue"  was  explained  to  mean  **  sons.'*  The  Lord  Chancellor  said:  th* 
snbseqaent  words  of  explanation  neemed  to  him  to  point  out  the  sons  of  £.  M.,  by  name, 
as  the  persons  whom  he  meant  by  issue  male. 

t  And  it  may  be  here  cousuiely  stated,  as  n  general  rule,  that  upon  tho  question  of 
whether  the  term  **  issuf,"  is  to  bo  refened  to  an  indefiuite  failure  of  issue,  jor  onl)  to  a 
failure  of  issue  living  at  the  djaih,  depend^s  the  operatior  ef  such  expression  to  confer  an 
estate  tail,  for  it  is  only  when  it  receives  ihe  former  construction  that  it  creates  such  an 
estate. 
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in  it?     Pci'  Our,     A.  B.  took  an  estate  in  feo  simple;  but  as  lie  died  with- 
out i:ssue  living  at  the  time  of  his  death,  we  thiik  that  the  further  disposi- 
tion, made  by  the  testator  in  that  event  is  good  by  way  of  executory  devise. 
3,  Rod,  D.  S.'iKERs,  V.  Jeffery.  E.  T.  1798.  K.  B.  7  T.  R.  539. 

The  testator  devised  a  dwelling  house  to  his  grandson,  T.  T.,  and  his  heirs,  ^o,  a  simi 
for  ever.     But  in  caso  his  said  grandson  should  depart  this  life,  and  leave  no  J?''  ^o"«^'^°° 
issue,  then  his  will  was,  that  the  said  dwelling  house,  t^c.  should  be  and  return    r  oq  i   i 
to  E.,  M.  and  S.,  or  the  survivor  or  survivors  of  them,  share  and  share  alike,  ^q^^^^ 
The  question  was  whether  T.  T.  took  an  estate  tail,  or  a  fee  defeasible  on  the  whcr^  Lite 
event  of  leaving  no  issue  at  the  time  of  his  death.  rior  limita 

Per  Cur,     Notiiing  can  be  clearer,  in  point  of  law,  than  that  if  an  estate  tiona  operal 
were  given  to  A.,  in  fee,  and,  by  way  of  executory  devise,  an  estate  was®"  ^^  ^^^ 
given  over,  which  might  take  place  within  a  life  or  lives  in  being,  and  2 1  ^^^  jjj.^  ^^^ 
years  and  the  portion  of  a  year  after,  the  latter  was  good,  by  way  of  executory  ly,* 
devise.     The  question  therefore  is  whether,  Irom  the  whole  context  of  the  will, 
it  can  be  collected  that,- where  an  estate  was  given  to  A.  and  his  heirs  for  ever; 
but,  if  he  died  without  issue,  then  over;  the  testator  meant  dying  without  issue 
living  at  the  death  of  the  lirst  taker;  that  the  rule  was  settled  so  long  ago  as 
the  reign  of  James  I.     We  therefore  think  that  the  devise  to  E.  M.  and  S.  is 
good  by  way  of  executory  devise.     See  3  Atk  410;  1  P.  Wms.  198;  2  Vern. 
606;   1  Eq.  Ca.  Abr.  i02.  pi:  2^Z;  2  id.  5.59.  pi.  11;   I  Lev.  35. 
4.  Doe,  d.  Smith  v.  Bebber.  T.  T.  1818.  K.  B.  1  B.  St  A.  713.   S.  P.  Doe, 

D.  KiXG  v.  FtiosT.  K.  B.  3  B.  &.  A.  546.  So.  the  cir 

In  this  case  there  was  a  devise  of  real  estate  to  testatrix's  neice,  M.  H*  her  *=""'^^»"co 
heirs,  executors,  administrators,  and  assigns,  for  ever;  and,  in  case  her  neice,  ^^jy  heJng 
M.  II.,  should  happen  to  die,  and  leave  no  child  or  children,  then,  as  to  two  in  the  de 
tenements,  remainder  over,  paying  the  sum  of  1000/.  to  the  executor  or  execu-  vi-^e  over 
tors  ofM.  H.,  or  to  such  person  as  M.  H.  by  her  wili   should   appoint.     The  *^*^;'^'g®^ 
court  held  that  such  remainder  was  to  be  construed  as  if  the  devise   over  had  ''^'"^suma 
been  "in  caseM.'H.  should  die,  and  leave  no  issue;"  and  that  the  event  on^^  be"d1a* 
which  a  devise  over  of  a  part  was  to  take  place,  was  evidently  intended,  from  posed  of  by 
the  personal  provision  to  her  executors,  to  be  confined  to  a  failure  of  issue  at  the  will  of 
M.  H.'a  death.     That,  therefore,  M.  tl.,  in  the  first  instance,  took  a  feo,  and  ihe  first  de 
that  such  estate  was  not,  by  the  Fimitation  over  upon  the  failure  of  issue  at  the  ^i'»^»  will 
time  of  Uer  death,  to  be  narrowed  into  an  estate  tail,   so   as  to  create  a  contin-^^^^^  ^  , 
gent  remainder;  but  that  the  event  ot  n  failure  of  issue  at  the  time  of  her  death  j^g  withoot 
not  being  too  remote,  the  devise  over  was  a  good  executory  devise,  and  barred  i>i8ae,  at  tee 
by  the  recovery  which  it  appeared   had  been  su  erod  by  M.  H. — See  Cro.  tator'a 
Jac.  590;  7  T.  H.  489;  3  T.  R.  14G;   17  Ves.  jun.  179;  6  Co.  17.  6;   I  Vont.  death. 
231;   IP.  Wms.  534;  663;   1  Doug   .321;  9  Ves.  jun.  203;  Ca.  Temp.  Hard, 
258 ;  12  East,  2^'.  1 . 

2.   Son. 

1.  RoBixooN  V.  Robinson.  M.  T.  17.">G.  X.  B.  1  Burr.  33.  S.  P.   Blackstone^. 

.r    si,^*.r.    Qi\.:^   :>zi»  T"G  word 

V.  ^>^o\F,.  okm.  2<jJ.  . 

The  testator  devised  his  real  ostate  to  L.  II.,  for  a^d  during  the  term  of  his  ^^^j^    •„ 
natural  life,  and  nn  longer,  provided  he  altered  hU  name  and  took  that  of  Hob- some  insian 
inson,  and  lived  at  his  house  at  B.;  and,  fifter  h«s  docoase,  to  such  son  as  he  cos  constra 
should  have,  lawfully  to  be  begotten,  trikiug  tlio  nanio    of  fliibinson;  and,  for  «d  ^^^ 
default  of  such  issue,  then  over  to  VV.  R.  in  fee;  aa♦^after  willing,  that  W.  R.  Y!^^.^  °/ 
might  present  whom  he  pleas^'d  to  any  vacancy  in  any  of  the  testator's  presen-  ^.|,ich  is  a'l 
tations  during  his    W.  R's    li:'c,   ujid  tiiat  bmds  of  resignation  should  be  giv- ^aya  its  ef 
en  in  favour  of  W   R.'s  children,  who  were  designed  for  holy  orders;  and,  af-fect  where 
ter  the  same  should  bo  disposed  .>f  an  aforesaid,  then  he  gave  the  perpetuity  of    I  282  "j 
the  presentations  to  the  said  L.  H   in  the  same  manner  and  to  the  sairte   uses  b9©<J  as  sy 
as  he  had  jriveit  his  estates.     The  court  of  K.  B  ,  on  a  case  sent  to   them  by  "^."y'"°°^ 
Lord  lla'-dAicke,  ^^ertified  their  opinion,  that  L.  II.  must,  by  necessary  impli- !**'    "'^"^ 
cation,  to  eiFectuate  the  manifest  general  intention  of  the  testator,  be  construed 
to  take  in  talc  male. 

*  Bai  all  llie  ulterior  esttitea  must  be  for  life;  for,  in  Barton  y.  Salter  (17  Ves.  479), 
he  Coart  refuied  to  estond  it  over  to  a  bequest  of  personal  estate,  where  one  of  the  sev« 
eral  legatees  took  a  life  interest,  and  the  other  aa  absolute  interest. 
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2.  Doe,  d.  Pjiipps  v.  Mulorave.  T.  T.  1793.  K  B.  5  T.  R.  320.  S.  P. 
Hay  v.  Coventry.  3  T.  R.  86.  S.  P.  Doe,  d.  Blandpord  v.  Applin.  4 
T,  R.  82.  S.  P.  Dexn,d.  Webb  v.  Paukey.  T.  T.  1793,  K.  B.  5  id. 
303.  S.  P.  Doe,  d.  Candler  v.  Smith.  E.  T.  1798.  K.  B.  7  id.  633. 
S,  P.  Doe,  d,  Bean  v.  Halley.  M.  T.  1798.  K.  B.  8.  id.  6.  S.  P.  Doe, 
D.  Cock  v.  Cooper.  H.  T.  1801.  K.  B.  I  East,  236.  S.  P.  Mbllibh  ▼. 
But  the  ex  Mrllish.  2  B.  &  C.  620. 

^n^Tnera!*  ^^^  ^"*''  •  ^^^  words  "  first  and  every  other  son,"  may  be  taken  as  words 
a" word 'of'  of  limitation,  where  it  manifestly  appears  that  the  devisor  intended  to  use  them 
purchase.     i»  ihat  sense,  but,  generally  speaking,  they  are  words  of  purchase. 

(c)  In  what  cases  implied. 
1.  Walter  V.  Drew.  1  Com.  .37';2  S.  P.  Goodridge  v.  Goodridge.  M.  T. 
1744.  K.  B.  7  Mod.  463;  S.  C.  Willes.K  369.  S.  P.  Blaxton  v.  Stowe. 
H.  T.  1687.  K.  B.  3  Mod.  123.  S.  P.  Evans  v.  Astley.  M.  T.  1764. 
K.  B.  3  Burr.  1670  S.  P.  Richardson  v.  Cttilcott.  Cart.  166.  S.  P. 
\Vn  SON' V.  Dvson  T.Raymond,  426.  S.  P.  Holmes  v  Meynell,  id 
472.  S  P.  Pitt  v.  Pei.ham,  T.  Jon.  26.  S.  P.  Friend  v.  Bouchier,  2 
Show.  406.  S.  P.  Walter  v.  Drew,  1  Com.  872  S.  P.  Moor  v.  Par- 
KER,4  Mod.  317;  S.  C.  1  Ld.  Raym.  37;  S  C.  Skin.  668.  S.  P*  Price  y. 
Warrev,  id.  i26G.  S.  P  Wealthy  d.  Manley,  v.  Bosville,  Ca. 
An  estate  Temp.  Hardw.  268.   S.  P.  Durber  v.  Troli  op,  id.  160. 

tail  may  be  fl.  W.  having  two  sons,  Richard  fhe  elder,  and  William  the  younger,  devis- 
^^'^M^b  '"'^  ^^  '"  these  words:  "  It  is  my  will,'that  if  Richard,  my  son,  shall  happen  to  die, 
mere  impli  ^"^^  leave  no  is.«ue  of  his  body  lawfully  begotten,  that  then  and  in  that  case, 
cation, with  ^^^  n^»t  otherwise,  after  the  death  of  the  said  Richard,  my  son,  I  give  and  be- 
oat  any  ex  queath  all  my  lands  of  inheritance  in  L.  unto  the  said  William,  my  son,  to  have 
press  words  and  to  hold  the  same,  after  the  dea  h  of  the  said  Richard,  to  him  and  his 
of  devise,  u  heirs."  Adjudged  by  Baron  Price  that  Richard  took  an  estate  tail  by  im-- 
I   OQQ   1  plication.  . 

I   ^^^    12.  Robinson  V.  Robinson.  M.T.   1766.  K.   B.   1   Burr.  38.  S.   P.  Doe,    d. 

Blandford,  v.  Applin.  M.  T.  1790.  K.  B.  4  T,  R,  82.  S.  P  Doe,  d. 
Candler,  v.  Swift.  E.  T.  1793.  K.  B.  7  id.  631.  S,  P.  Doe,  d.  Cock, 
v.  Cooper.  H.  T.  1801.  K.  B.  1  East,  129. 
Dress"de*  ^*  I^ob*"son  devised  a  real  estate  to  Launcelot  Hicks,  for  and  during  the 
viae,  it  lias^®''™  of  his  natural  life,  and  no  longer,  provided  he  altered  his  name,  and  took 
been  seen,  that  of  Robinson,  and  lived  at  his  house  at  B.;  and  after  his  decease,  to  such 
to  a  person  son  as  he  should  have,  lawfully  to  be  begotten,  taking  the  name  of  Robinson^ 
for  life  may  ^nd  for  default  of  such  issue,  then  he  bequeathed  the  same  to  his  cousin,  W. 
b  g"L"^  R.,  and  his  heirs  for  ever.  Upon  a  bill  to  establish  this  will,  and  to  carry  the 
quent  trusts  of  it  into  e.\ecution,  Sir  Joseph  Jeckyll  declared,  that  Launcelot  Hicks, 

words,  or  ah^s  Robinson,  was  entitled  to  an  estate  for  life;  and  that  the  remainder  would 
by  a  neces  go  over  to  W.  R.  On  an  appeal  from  this  decree,  Lord  Talbot  affirmed  it,  as 
sary  impli  to  the  interest  which  L.  Hicks  took  in  the  testator's  estate  under  his  will,  by  a 
cation,  into  declaration  in  the  very  words  of  the  former  derrcc.  Launcelot  Hicks  had  two 
^gjj  sons,  George,  who  died  an  infant,  and  Edmund,  who  filed  another  bill  against 

W.  R.  the  devisee  in  remainder,  and  the  trustees,  for  an  execution  of  the  trust 
of  the  will.  Lord  Ilardwicke  ordered  a  case  to  be  made  for  the  opinion  of  the 
Court  of  K.  H.  upon  the  following  question:  Whether  any  and  what  estate  or 
interest  in  the  precrjiscs  in  question,  did,  by  virtue  of  the  said  will,  vest  in  the 
said  Edmund?  The  Judges  certified  their  opinion,  that  upon  the  true  con- 
struction of  tbo  will,  Launcelot  Hicks  must  be  construed  to  take  an  estate  in 
tail  male,  he  and  the  heirs  male  of  his  body  taking  the  name  of  Robinson,  not- 
withstanding ihe  express  estate  devised  to  tl.e  said  L.  Hicks  for  his  life,  and  no 
longer.* 

*  The  cnuso  coming  on  to  be  heard,  on  this  certificate,  before  the  Lords  Commissioners, 
tUey  ronfirmed  it.  On  an  .ippeil  to  the  House  of  Lords  (3  Bro.  P.  C.  180,)  it  was  argued 
on  behalf  of  the  appellant,  thit  the  greatest,  difficulty  occurring  in  the  construction  of  wills 
vvns,  to  form  a  true  judgment  where  the  presumed  general  intent  of  a  testator  ought  to  pre- 
vail,  and  where  the  legal  operation  of  his  words  should  take  place.  If  the  intention  could 
bo  collected  clearly  from  plain  decisive  evidences,  sncb  as  had  been  received  and  allowed  in 
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3.  GooDRiGHT,  D.  HosRivs,  V.  HosKfvs.  H-  T.  1808  K  B   9  East,  W6.     I  284  "} 
A  testator  bequeathod  unto  his  son  A.  certain  leasehold  promises  called  R.,  ^"^  *• 
to  hold  the  same  unto  his  said  son  A   until  his  (A.'s  eldc-t':  son  B.  should  ^i^-hny™^** 
tain  the  age  of  '21  years,  and  no  lonpjer;  but  in  case  his  said  son  B  should  die  ji,^  tendna 
in  his  minority,  then  (estator  gave  the  said  leasehold  premises  unto  C.  and  D.  cy  of  some 

courts  of  law  and  oqiiity,  by  the  current  of  nnthoritics  in  siin.lar  c  t^^es.  it  in-i-^t  prevail.     Buf     **  ®J"  *?* 
if,  on  tlie  orlicr  hmd,  :Iio  pro«*umcd  imcnion  bo  o'lsmrc  :in.l  unHiiuoti^,  n^^  ncrcjiisarily  im   *"•  rauierio 
plied  in  tho  wor»1s,  and  wholly  iricr»nsist?nt  witJi  iht?  \o.s^\\  opn'a'ioi;    ml  if,  on  the  othe'"  ®*  ®     • 
ninJ.  ihe  legal  operation  produces  a  cl;ar  unifonn  sen^o,  wiihoui  con'r  uliofion  or  absurdity;  *'**"  "**" 
that  constniction  ought  lo  be  preferred  which  oxpliins  tl)o  in*ention  ofihe  rftstalor  with  the  ^^^* .™ 
least  violence  lo  his  words.     Thai,  though  this  caso  aro»o  upon  tho  dovise  of  a  trust,  yet  the  ?"■©»?«•  o« 
Court  of  Chancery,  in  sending  it  lo  a  court  of  law,  judged  that  it  ought  lo  he  governed  by  rawing  as 
the  same  ni!c.«  of  construction  as  the  doviso  of  a  Icgd  estate;  and  it  w.'is  submiUcd,  that  the  ^?*'  ?y  "** 
will  aiTordod  no  stronger  coercive  legal  evidences  of  intent,  such  as  must  induce  a  court  of  ph''**'*"' 
law,  from  tlic  necessity  of  his  moaning,  to  over-rule  the  Ie«al  operation  of  his  words,  and  vest 
an  estate  of  inheritance  in  tail  male  in  L.  H.  Hick:?,  in  prejudice  to  his  heir  at  law.  It  would 
serve  to  explain  the  grounds  on  which  the  appellant  proceeded,  if  it  was  considered,  1st, 
What  estate  was  devised  to  L.  Iticks;  ihe  fatlier?     2d,  What  e«<tato  wis  deviled  to  his  son? 
As  to  tho  first  question,  the  testator  hid  not  lef^  tho  possibility  of  a  doubt,  if  his  express  de- 
claration deserved  any  weight.     Ho  devised   all  his  estate  to  L.  Hicks,  the  father,  for  life, 
und  no  longer,  enforcing  bis  devise  by  negative  words;  which  had  hitherto  been  allowed,  in 
all  the  cartes  adjudged,  to  be  sutiicient  to  prevent  any  implication  by  way  of  enlarging  the 
estate,  and  extending  the  duration  of  it;  so  that  the  decree  of  the  Court  of  Chancery,  groun- 
ded upon  the  certificate  of  the  Court  oT  King's  Bench,  controlled,  not  only  the  legal  force  of 
the  words,  but  their  meaning  in  common  use;  and,  in  effect,  expunged  them  out  of  the  will; 
that,  as  all  tho  authorities  concurred  against  enlarging  an  estate  for  life  into  an  estate  of  iO'' 
heritaucc,  where  negative  words  were  added  to  strengthen  the  express  devise,  so,  likewise^ 
they  were  uniform  in  not  raising  an  estate  tail,  by  implication  in  the  tenant  for  life,  either  by 
way  of  present  estate  in  possession,  or  by  way  of  remainder  in  tail,  &i>er  othor  limilationSf 
unless  (he  testator  had  limited  express  estates  of  inheritance  to  some  of  ihe  sons  or  issue  of 
the  ancestor,  tenant  for  life,  nominatim,  or  by  description;  and  then  devised  over  the  lands 
to  another  family,  in  default  of  issue,  genernlly,  of  that  ancestor.       But  this  was  a  case,  in 
which  it  had  been  held  that,  the  tenant  for  life  took  an  estate  tail  by  implication,  in  virtue  of 
the  connecting  words,  *'  for  want  of  such  issue,*'  where  the  default  of  issue  on  which  the 
implication  was  raised,  was  not  general,  hw  relative  by  force  of  the  word  **  such"  to  a  par- 
ticular antecedent  limitation;  and  where  that  antecedent  limitation  was  made  onlv  to  one 
son  of  tlio  tenant  for  life,  without  any  collective  description  of  bis  heirs  male,  or  heirs  of  his 
body,  and  without  any  words  devising  an  inheritance  to  that  son.     As  to  tho  second  question, 
what  estate  was  devised  to  the  son  of  L.  flicks, — ^if  the  father  took  only  an  estate  for  life^ 
there  was  no  Colour  lo  say  that  any  ono  could  eniitlo  himself  as  devii<ee  of  an  estate  of  in- 
heritancc,  by  words  of  purchase  in  the  will.      The  devise  was  made  after  the  death  of  L. 
Hickj,  to  such  son  as  lie  should  have;  no  express  words  of  limitation  were  annexed  to 
it>  to  give  an  inheritance;  no  words  on  which  it  could  be  implied;  the  only  doubt  arising 
on  some  words  which  referred  clearly  to  a  failure  of  issue  (whether  a  general  or  limi- 
ted laiture  was  die  question),  not  of  the  son,  but  of  tho  father;  hence,  it  followed  that  the 
eon  intended  by  the  wilt  could  only  :uke  an  estate  for  life.     In  support  of  the  decree,  it  was 
contended,  that  the  words  "son,"  "children,"  "  issue,"  and  "neir,"  in  a  will,  where  noi 
son  was  in  being  at  the  time  of  the  devise,  were  nomina  coUectiva,  apd  sufficient  to  create 
an  estate  of  inheritance,  and  carry  the  land,  not  only  to  the  immediate  heir,  or  issue,  but  to 
all  ihat  descended  from  the  devisee;  that  tho  tet^tator,  in  this  case,  could  not  have  any  parti- 
cular person  in  view  to  take,  but  the  issue  male  of  L.  Hicks,  in  a  Collective  sense,  was  clear; 
because,  at  the  time  of  making  his  will,  L.  Hicks  was  a  bachelor;  and  therefore,  to  suppose 
he  could  mean  to  give  a  life  estate  only  to  some  one  son  of  L.   Hicks,  not  then  in  being, 
would  be  a  construction  equally  illiberal  and  absurd;  that  this  was  made  still  plainer,  by  tbo 
words  *vhich  followed,  namely,  "for  default  of  such  issue;"  for  these  words  explained  what 
kind  of  an  estate,  as  to  its  continuance  or  duration  the  devisee  should  take,  and  were  soQ'e- 
quently  used  to  denole  an  estate  tail,  that  they  were  become  almost  technical;  so  that  express 
words  were  hardly  better  to  be  understood  than  ihe  implication  arising  from  this  phrase:  that 
in  case  of  wills,  ilie  testator  was  inops  consihi,  and  dad  not  always  opportunities  of  ob^ 
serving  tho  formalities  of  law;  and  it  was  a  general  rule,  that  the   intention  of  the  testator 
was  to  govern  in  the  construclion  o^  wills;  and  that  the  judges  would  ffo  as  far  as  they  could 
to  assist  and  give  effeci  to  such  inleniion;  and  therefore,  as  the  word  "son"  would,  in  a 
will,  signify  an  estate  tail,  as  well   as  the  words  "issue,"  or  "children,,'  it  was  insisted 
that  the  devise  in  the  will  must,  by  consequence  and  operation  of  law  to  manifest  the  intent 
of  the  testator,  bo  construed  to  crea>e  an   estate  tail.     The  judges  were   directed  to  give 
thoir  opinions  upon  he  following  question: — Whether  any,  and  what,  estate  or  interest  vest- 
ed in  Ldmund  flicks?     To  which  the  Lord  Cb,  B.  delivered  their  unanimous  opinion,  that 
■n  estate  tail  was  vested  in  f^dmund  Hicks,  as  heir  male  of  the  body  of  Laoncelot  Hicksi 
whereupon  tho  decree  was  affirmed. 
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sons  of  the  said  A.,  on  either  of  thorn  attaining  the  age  of  21  years,  as  afore- 
said; and  he  devised  that  his  premises  at  R.  might  be  quitted,  and  delivered 
up  by  his  said  son  A.  accordingly;  and  the  testator,  in  a  certain  event,  revo- 
ked, but  otherwise  confirmed,  the  said  bequest  to  A.,  and  the  other  legacies 
[  •^^  1  given  to  his  family.  B.  attained  21.  The  question  was,  whether  he  wftj^  en- 
titled? The  Court  held  that  he  was;  Lord  Ellenborough  relying  much  upon 
the  direction,  that  the  premises  should  bo  quitted  and  deliveredupy  as  aforesaidy 
by  testator's  son  A.,  that  is,  when  A.'s  son  B.  came  of  age,  to  B.;  "  for  to 
whom  else  (said  his  Lordship)  could  A.  deliver  up  the  possession  in  that  e- 
vent?"  See  3  Burr.  16.^^4;  5  id.  2G08;  2  Bl.  Rep.  612;  Moore,  63.5;  Cro, 
Jac.  74;  2  Bulst.  113;  Willes,S69;  Owen,29. 

4.  Tenny,  d.  Agar,  v.  Agar.  E.  T.  1810.  K.  B.  12  East,  253.      , 
The  Miw       A  testator  devised  certain  lands  to  his  only  son  A.  and  his  heirs,  upon  con- 
of  Agar  V.  ^ition  that  he  paid  to  testator's  daughter  B.  l2/.  a  year  until  21 ;  and  after  that 
*^  age  to  pay  her  300i.  for  her  portion;  and  in  default  of -payment,  that  she  should 

enter  and  hold  them  to  her  and  her  heirs  for  ever;  and,  in  case  his  said  son  and 
datighter  happened  to  cite,  "  ivilJwht  having  any  chiUlnn  issw,  lawfully  begotten, 
or  to  be  begciten,"  then  he  devised  the  same  to  C.  in  fee.  The  son  survived 
the  testator;  entered  and  performed  the  condition:  he  aflcrwards  suffered  a  re- 
covery, declaring  the  uses  to  himself  in  fee.  The  son  and  daughter  both  died 
without  issue,  the  former  having  devised  the  property..  The  heir  at  law  of  C. 
brought  this  action  (of  ejectment)  against  the  devisees,  contending  that  the  son 
and  daughter  took,  respectively,  an  estate  in  fee,  subject  to  an  executory  de- 
vise on  their  dying,  "  without  leaving  any  child  or  issue"  at  their  decease, 
(which  of  course,  would  not  have  been  affected  by  the  recovery)  and  not  es- 
tates tail.  But  the  Court  held,  that  nothing  could  be  clearer  than  that  the  de- 
visor intended  that  C,  the  devisee  in  remainder,  should  not  take  until  the  ex- 
tinction of  the  lives  of  issue  of  both  his  son  and  daughter;  and  that,  toefiectu- 
ato  this  intention,  the  true  construction  was  that  A.  should  take  an  estate  tail 
only,  with  remainder  in  tail  by  implication  to  B.  with  remainder  in  fee  to  C. 

See  Vaugh.  279;   1  Eq.  Ca.  Abr.  197;  Cro.  Eliz  919;  6  Re.  16.  b;  Wil- 
Ics,  n.  74;   13  H.  7.  17.  PI,  2^;  WiUes,  373;  2  Ves.  48  51 ;  1  P.  Wms.  663; 
Com,  Rep.  372;  3  T.  R,  143;  6  id.  314;  7  id.  589;  7  East,  27t;   1    East, 
259;  1  Bro.  Ch.  Ca.  190;  9  East,  386. 
r  2Qg  T    5.  RoMiLLT  V.  Jamf.s.  T.  T.  1815.  C.  P.  6  Taunt.  263;  S.  C.  I  Marsh.  592. 
And  Romil      •^'  <lcvised  to  his  brother  B.  all  his  real  and  personal  eslate,  subject  to  sub- 
ly  V.  James  sequent  devises  and  legacies;  then  as  to  part  of  his  lands,  to  B.'s  son  C.  and 
most  be,     his  heirs  for  ever;  and  if  B.  and  C.  should  die  leaving  no  issue  of  either  of  their 
however,     bodies,  then  all  his  real  estate  to  D.     A.  died;  B.    and  C  levied  a  fine  of  the 
aadtbe   b  P^®*^*^®^  bequeathed  to  C.  to  the  use  of  themselves,  their  heirs  and  assigns  for 
servBtioDs  ^  ^v®*"*     ^'  suffered  a  recovery  of  the  same  premises  to  his  own  use.     B.  died 
contained    in  1760,  having  had  no  other  issue  but  C.     C.  died  in  1779,  never  having  had 
in  the  note  any  issue.     D.  died  in  1785;  neither  he,  nor  any  one  claiming  under  him,  hav- 
to  p.  286,        9  ii  jg  observable,   that  in  the  case  of  Tenny  ▼.  Agar,  the  only  material  question  was, 
ante.  whether  the  words  **  leaving  any  child  or  issue,"  meant  an  indefinite  failure  of  i«ue;  for, 

the  affirmative  of  that  proposition  heins^  established,  it  was  necessary  to  inquire  whether  the 
estate  of  the  first  taker  was  cot  down  to  an  estate  tail,  with  remainder  in  tail  by  implica- 
tion to  the  other  person,  on  the  failure  of  whose  issue  it  wa<)  given  over,  or  whether  the 
first  taker  had  a  fee,  subject  to  an  executory  devise  on  these  events;  for,  as  in  the  former 
case,  the  recove  y  of  the  firs*  devisee  in  tail  acquired  the  fee,  and,  in  the  latter,  the  devise 
over  was  void  tor  remotene<^ti,  the  title  derived  from  the  first  taker,  quacunque  via,  was 
good.  The  opinion  of  the  Court,  therefore,  upon  the  question  of  the  estate  tail  created  by 
implication,  may  be  connidored  as  extra-judicial.  In  this  case,  too,  the  words  in  question 
may  have  been  mtended  to  cut  down  the  fee  which  the  daughter  was  to  take,  on  no n  per- 
formance of  the  condition  by  the  son,  to  an  estate  tail.  In  Romilly  v.  James,  abridged 
post,  p.  286.  the  learned  Chief  Justice  appears  to  have  considered  the  general  devise  to  A. 
as  a  gift  of  the  fee  of  the  property  in  question  in  jemainder.  after  an  estate  tail  in  B.  and 
that  it  was  in  efiect  a  devise  to  B.  and  his  heirs;  and  in  default  of  his  issue,  to  A.  and  his 
heirs;  and  in  default  of  issue  of  him,  to  J.  Without  inquiring  into  the  soundness  of  this 
interpretation,  it  is  clear  that  this  case,  too,  does  not  warrant  the  proposition,  that  a  devise, 
in  default  of  issue  of  a  person  not  hoir  at  law,  and  not  taking  a  prior  estate  by  the  will> 
raises  »  that  porsoniui  estate  tail  by  implication:  2  Powell,  by  Jarinan,  p.  20$. 
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iog  ever  had  possession  of  the  premises.  It  was  contended  that  C.  took  a  fee, 
subject  to  an  executory  devise  over,  if  himself  and  his  father  both  died  withoat 
leaving  issue  al  their  death.     But  the  Court  held,  that  he  took  an  estate  tail. 

See  4  Co-  10;  3  T.  R.  143;   7  id.  326,689;  7  Taunt.  174;  Hard.  400;  13 
East,  253;  F.  N.  B.  203. 

(d)  Jls  to  transposing  ihc  limilafions  of  two  devises* 

(c)  As  to  c'tnslruinp^  a  limttation  iciih  reference  la  others  ejusdem  generis."^ 

(f)  »Ai  to  comucliug  a  will  ivith  another  insintmcnfj  so  as  to  give  the  first  taker 

<in  estate  tail. 
1.  Dor,,  1).  FoNNERAU,  V.  Fonnerf.au.  K.  B.Doug  487.  An  estate  to 

C.  F.  by  indeiiture  m.-idc  between  him  and  his  eldest  son,  Thomas,  in  con-^'     d^aS 
sidcratiou  of  natural  love  and  fi'Tcction,  granted  an  estate  to  Thomas  for  life;  and  a  llmi' 
afterwards  the  father,  by  his  will,  devised  the  levcrsionto  the  heirs  male  oftation  of 
the  body  of  Th  >fnas.     Lord  Mansfield  said,  the  Court  was  unanimous  in  think-  the  same  ea 
ing  that  the  estate  ior  life  being  by  one  instrument,  and  the  limitation  in  tail  ***«  ^o  *!»• 
by  another,  they  could  not  unite.  ^"."  °J*J** 

(g)  A  to  construiiing  a  codicil  as  distinct  from  a  devise,  so  aj  to  give  an  estate   ?  Jg-  •' 

'^  bv  a  will 

Seale  v.  Barter.  T.  T.  1801.  C.  P.  2  B,  &  P.  485.  doaotnni'te 

A.  devised  ail  his  estates  in  the  county  of  D.  to  a  trustee  ior  20'J  years,  to  the  ao  aa  to 
use  of  the  trustee  during  the  life  of  his  son,  J.  S.,  to  preserve  contingent  re- give  A.  an 
mainders;  nevertheless  to  permit  J.  S.  to  receive  the  rents  and  profits;  and *"^*'® ^***** 
after  his  decease  to  the  use  of  the  lirst  son  of  the  said  J.  S.  to  be  begotten  on'"  *^*.*  ^•** 
the  body  of  the  woman  as  he  should  happen  to  mairy,  and  the  heirs  male  of*       '^n. 
such  first  son;  and  for  want  of  such  issue,  to  the  us\e  of  the  second,  third,  fourth,  ^^  ^g  ^  g„5 
and  every  other  son  of  J.  S.  and  the  heirs  male  of  their  bodies  in  succession^  stantiTe  de 
and  for  want  of  such  issue,  then  to  the  use  of  his  daughter  £;  S.,  her  heirs  viae, 
and  assigns  for  ever,  with  a  residuary  clause  in  lavour  of  J.  S.     The  testator  * 
afterwards  made  a  codicil,  whereby  he  devised  all  his  estates  to  his  son  J.  S., 
and  his  children  lawfully  to  be  begotten,  with  power  for  him  to  settle  the  same 
by  will  or  otherwise  on  such  of  them  as  he  should  prefer;  and  for  default  of 
such  issue  then  to  his  daughter  E.  S.  and  her  children  lawfully  to  be  begotten, 
with  a  similar  power;  and  in  default  of  such  issue,  to  J.  S.  and  £.  S.  equally 
between  them:  and  he  further  provided,  that  a  settlement  of  200/.  per  annum 
should  be  made  on  any  woman  whom  his  son  should  happen  to  marry,  and  that 
his  estates  should  bo  chargeable  therewith.     At  the  time  of  making  the  codi- 
cil J.  S.  married,  but  had  no  child.     The  Couxt  held  that  the  codicil  was  to 
be  construed  independent  of  the  will,  and  that  under  the  codicil  J.  S-  took  an 
estate  tail,  with  a  power  to  settle  the  estates  on  all  or  any  of  his  issue,  in  such 
way  as  he  should  appoint;  and  thereby  determine  the  estate  tail,  so  far  as  it 
should  be  inconsistent  with  such  settlement.  . 

(h)  jfs  to  what  expressions  raise  cross  remainders  among  devisees  in  tail. 
I.  Holmes  v   Mrynell    M.  T.  1681.  K.  B.  Raym.  452;  S.  C,  Skin.  17;  S.  Wbeaever 
C.  2  Jones,  172;  S.  C.  2  Show.  135.   S.  P.  Doe,  d.  Greoobv,  v.  Whi- JJJ['J'^"J^^ 
CHELO.  8T.  R.  211.  ^    alperaoni 

A  testator  devised  in  these  words; — I  give  all  my  lands  in  M.  to  my  daugh-  in  iail»  ai 
ters,  Elizabeth  and  Anne,  and  their  heirs  equally  to  be  divided  between  them;  tenanta  in 
and  in  cose  they  happen  to  die  without  issue,  then  I  give  and  devise  all  the  common, 

*  Where  the  intention   of  the  deviaor  appears  to  he,  that  one  should  take  by  pnrehase,    ^^  to  be 
and  the  other  by  deaeent  from  htm,  the  order  cannot  be  reversed;  to  that  if  the  formerdie|j^^  |^^^^ 
in  the  devidor'a  life  time,  the  lattei  cannoi  take  as  a  parchaaer;  6T.  R.  518.  ^^^^   that  it 

t  Where  the  qaestion  was,    whother  the  words  *•  heirs  malf,'*    were  n^ed  as  words  of  .^  ^^^  ^^ 
limitation  or  parchaae,  and  the  limitation,  upon  which  the  qaestion  arose,  was  connected  ^^^^    unm 
with  the  other  sabseqaent   limiiations,  in  which  the  testator  had  nsed  the  same  words  as  ^^^  failare 
words  of  lifuitatioo,  ibe  Coart  inferred  that  they   were  employed  in  a  similar  sense;  3  B.  ^^  ^||  ^|^^ 
h.  P.  620.  tenanta  in 

X  But  d  dev>te  to  the  heirs  male  of  J.  9.  in  9,  will,  and  afterwards  in  a  schedale  annexed,  ^gmoioii 
thin  estate  being  recited  10  be  given  to  J   8.,  show  an  intention  to  give  him   an  estate  lo'^jigy  ^y| 
life,  which  the  Taw  will  conjoin   to  the  estate  given  to  his  heirs  male,  and  construe  him  to  ^^1^^  cr^fB^ 
be  tenant  in  tail:  Hnjet,  d.  Foorde,v.  Foordc,  2  Bik.  698.  abridged  antet  p.  253. 


202  DEVISE.— Consirud'wn  of. 

ramaiaderf  gaid  lands  to  my  nephew.     The  Cotirt  adjudged  ihat  the  two  daughters  took 
in  tail  a       estates  tail,  with  cruss-remainders. 

»ong  them  ^^    Cooper  v.  Jom:s.  H.  T.  1820.  K.  B.  3  B.  &  A.  425. 

fj^  '  I  A  testator,  having  three  aons,  devised  as  follows: — "  I  leave  the  Wit hy- 
however  stakes  Farm  with  the  appurtenants,  to  my  two  youngest  sons,  John  and  George, 
be  some  equally  between  them,  share  and  share  alike.  And  I  entail  the  said  farm  on 
circnm  the  male  heirs  of  John  and  George  being  born  in  wedlock.  There  being  no 
•tnnce  man  devise  over,  the  Court  held  I  hat  cross-remainders  could  not  he  raised  by  impli- 
ifesting  the  ^j^tiQn.  ^^d  that  on  the  death  of  George  \^ilhout  issue,  his  moiety  went  to  the 
tentioD  "in  heir  at  law,  and  they  said  that  if  they  were  to  decide  that  fuch  implication 
order  to  in  Could  be  raised  in  this  case;  the  next  thing  that  would  be  contended,  would  be 
dace  the  that  if  there  was  a  devise  to  two  persons,  of  an  entire  estate  in  tail  as  tenants 
Couri  to  in  common,  cross-remainders  ought  to  be  implied  between  them.  See  I  Alk, 
raise  cross- 579.   gjf^  959,   gyg.   Cowp.  31;   1  Taunt.  £'C4;   17  Ves.  78^  Co\\p.  777;  2 

^;7j;";Jf "  East,  36.  • 

tion;  3.  Comber  v.  Hill.  E.  T.  1735.   K.  B.  2  Stra.  9C9.   S.  P.  Williams  v. 

[  288  "1  Brown,  ibid.  996. 

And  sach         R.  H.  devised  lands  to  his  grandson   K.  B.   and  grand- daughter  A.  B., 

circum         equally  to  be  divided,  and  to  the  heirs  of  i heir  respective  bodies;  and  for  dc- 

siance  must  fault  of  such  issue  to  another  person.     It  was  determined  that  there  were  no 

celftarvlm  ^^°ss-remaindcrs  betwe(  n  K.  B.  and  A,  B.,  because  there  were  no  express 

plication.     ^^^''<^^>  "''*^  ^^y  necessary  implication  to  raise  them;  for  the  mere  words  "  and 

for  default  of  such  issue,"  being  relative  to  what  went  before,  only  meant, 

^*  and  for  default  oi"  heirs  of  their  respective  bodies;"  and  then  it  was  no  more 

than  if  it  had  been  a  devise  of  a  moiety  to  K.  B.  and  the  heirs  of  his  body;  and 

of  the  other  moiety  to  A.  B.  and  the  heirs  of  her  body;  and  for  default  of  heirs 

of  their  respective  bodies,  remainder  over;  in  which  care  there  could  be  no 

doubt. 

4.  White  v.  Pert.  E.  T.  1778.  K.  B.  Cowp.  777.   S.  P.  Cole  v.  Leving- 

STONE.  M.  T.  1672.  K.  B.  1  Vent.  224. 
It  has  been      A  person  devised  to  his  four  sisters  and  a  niece,  for  their  lives,  share  and 
laid  down,  share  alike,  as  tenants  in  common,  and  not  as  joint-tenants;  remainder  to  their 
that  cross-  gQ^g^  successively,  in  tail  male;  remainder  to  their  daughters  in  tail;  reversion 
r  cannot  be    ^^  ^^^  ^^^'°  '''S^^  heirs.     Lord  Mansfield  said:  that  wherever  cross-remainders 
implied  be  were  to  be  raised  by  implication  between  two,  and  no  more,  the  presumption 
tween  more  was  in  favour  of  cross-remainders;  where  they  were  to  be  raised  between  more 
than  two.    than  two,  there  the  presumption  was  against  cross-rcmoindcrs.     But  that  pre- 
sumption might  be  answered  by  circumstances  of  plain  and  manifest  intention 
either  way.     This  was  a  qualitication  of  the  rule  laid  down  in  former  cases; 
for  they  seemed  to  sry  that  there  should  not  be  cross-remainders  between 
more  than  two;  but  the  true  rule  waste  take  it  with  the  qualification  above- 
stated.     Here  the  presumption  was  against  cress-remainders;  and  judgment 
was  given,  that  there  were  no  cross-renmindors. 

6.  Wright  v.  Holford.  E.  T.  1774.  K.  B,  Cowp.  31.  S.  P.  Doe  v.  Bur- 
viLLE.  E.  T.  1773.  K.  B.  cited  2  East,  47.  S  P.   Phipard  v.  Mans- 
field. E.  T.  1778.  K.  B.  Cowp.  797.  S.  P.  Doe,  d.  Gorges,  v.  Webb. 
.   E.  T.  1808.  C.  P.  I  Taunt.  234.  S.  P,  Doe  v.  Cooper.  H.T.  1801.  K. 
B.  1  East,  !236. 
But  this  doc     ^  devise  was  made  in  these  words : — "  To  the  use  of  all  and  every  the  daugh- 
Dow  law.*  ^^^  ^^^  daughters  of  the  body  of  P.  FI.,  and  to  the  heirs  of  her  and  their  body 

*  The  allcdged  groand  for  the  distinction  between  the  f^voprcd  nuiuber  of  two,  and  a 
Inrger  number  of  devisees,  on  ..ccount  of  the  uncertainty  and  inconvenience,  seems,  says 
Mr.  Jarman,  (2  Powell, 606. )  to  he  ahogelher  utile;  (Doe,  d.  Georges  v.  Webb,  1  Taant. 
234.)  for  it  is  obvious  that  the  uncertainty  and  confusion  would  not  be  greater  in  implied 
than  express  remainders;  and  its  origin  can  hardly  be  otherwise  accounted  for,  than  by  at- 
tributing it  to  the  general  indispoeiiion  of  our  courts  in  eurly  times  to  adopt  modes  of  con- 
^  Btroction,  which  ihejr   considered  (though  in  this  instance  erroneously)  to  have  the  least 

tendency  to  create  questions  of  a  complex  or  subtle  chaiacter.  The  doctrine,  indeed,  for 
rejecting  the  implication  between  more  than  two  devisees,  did  not  long  (if  in  effect  it  ever 
did)  exist,  but  for  a  considerable  period  after  it  was  virtually  exploded,  it  was  permitted  to 
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and  bodies  lawfully  issuing;  such  daughters,  if  more  than  one,  to  take  as  ten-  [   289  ] 
ants  in  common,  and  not  as  joint-tennnts;  and,  for  default  of  such  issue,  to  the 
right  heirs  of  the  devisor.     There  wore  fwn  daughters;  and  one  of  thorn  hav- 
ing died  an  infant,  the  question  was  whetlier  her  s.ster  became  entitled  to  her 
moiety.     On  a  case  being  sent  out  of  the  -  ourt  of  Chancery,   for  the  opinion 
of  the  judges  of  the  Court  of  King's  Bench,  the  certificate  was:  There  arc  no 
words  in  the  instrument  which  intimate  any  intention  to  limit  over  the  respec- 
tive shares  of  the  two  daughters  dying  without  heirs  of  their  bodies  respective- 
ly; on  the  contrary,  the  limitation  over  is  of  the  whole  estate  to  all  the  daugh- 
ters, and  is  to  take  place  on  the  express  contingency  of  failure  of  all  and  every 
the  daughter  and  daughters,  and  the  heirs  of  their  body  and  bodies;  and  the 
limitation  over,  on  default  of  such  issue,  is  to  the  heir  at  law.     Consequently, 
we  are  of  opinion  that  as  nothing  is  given  to  the  heir  at  law,  whilst  any  of  the 
daughters  or  their  issue,  continue,  they  must^  amongst  themselves,  take  cross- 
remainders.  For,  though 
6.  Doe,  d.  Burde.v,  v.  Burville.  E.  T.  1772.  K.  B.  2  East,  47.  n..      |n devises 
A  testator,  a[\er  giving  to  hid  three  sons  estates  in  tail  general,  with  cross-  ^^^^^^" 
'  remainders,  in  default  of  their  issue,  limited  the  estate  to  all  and  every  the  tcs- 1^^  ^y^Q 
tator's  daughter  and  daughters,  as  tenants  in  common,  if  two  or  more,  and  not  piesamp 
as  jomt-tenants,  and  to  the  heirs  of  her  or  their  bodies  issuing;  remainder  totion  is  a 
the  heirs  of  his  brother.                                                                                            Ra»n»}  <*'<>«• 
The  Court  relied  on  the  use   of  the  word  nmnitidcvy  being  in  the  sin^^ular  ''®'"J»n<'«" 
number,  and  on  the  necessity  of  all  the  daughters  of  each  of  the  testator's  sons  J^*     be  con 
dying  without  issue,  before  the  remaiiid(^r  to  the  other  sons  would  take  place,  trolled  by  a 
as  circumstances,  to  show,  that  cross-remainders  were  intended  between  his  plain  inien 
own  daughters.     Seel  Ventr  'i24:   I   Ves.  "^Oi.  lion  to  ilio 

7,  Atherton  V   Pye.  T.  T.  1792.  K.  B.  4  T.  R.  710.  contrary. 
The  testator  devised  to  all  and  every  the  daughter  and  daughters  of  the  bo-  J**"*»  '"* 

dy  of  his  daughter  M.,  and  the  heirs  male  of  the  body  of  such  daughter,  or  .    \   \ 
daughters,  equally  between  them,  ii' more  than  one,  as  tenants  in  common,  ^.^q^Ij^^^^ 
and  not  as  joint  tenants;  and  for,  and  in  default  of  such^issue,  he  gave  and  devis-  of  B.,  and 
ed  all  his  said  premises  unto  his  rigfit  heirs,  for  ever.  their  issue; 

Per  Cur,     As  between  two  only,  it  should  be  presumed  that  cross-remain-  »nd  in  de 
ders  were  intended  to  be  raised;  but,  if  there  were  more  than  two,  it  was  ne-    I  -'^^  J 
cessary  to  resort  to  other  words  in  the  will,  to  discover  an  intention  to  raise  .°'^°^^^^ 
cross-remainders;  but  here  there  was  no  doubt,  from  the  words  of  limitation  ""*•  j^?" 
over,  but  that  the  devisor  intended  to  raise  cross-remainders  between  the  grand- |]„Q.hterB 
daughters.     The  testator  clearly  intended  that  the  whole  should  go  together;  weie  hold 
whereas,   if  cross-remainders  were  raised  between  the  grand-daughters,  it  ^n  to  take 
would  go  to  the  right  heirs,  by  separate  portions,  on  the  death  of  each  grand- *"*?■''■• 
daughter.  mainden. 

8.  Watson  v.  Foxon.  H.  T.  1801.  K.  B.  2  East,  36.  g^  ^^^^^^ 
From  the  terms  of  a  will,  it  appeared  that,  after  the  creation  of  estates  for  ^  person  de 

life  to  A.  and  B.,  there  was  a  limitation  of  all  and  every  the  said  premises  to  vised  anea 
all  and  every  the  younger  children  of  B.,  begotten,  or  to  be  begotten;  if  more  tate  to  all 
than  one,  equally  to  be  divided  amongst  them,  and  to  the  heirs  of  their  reapfc-  ^^^  every 
tive  body  and  bodies^  as  tenants  in  common,  kc,  and,  if  only  one  child,  then  *'?®  y°°°8y 
to  such  only  child,  and  to  the  heirs  of  his  or  her  body  issuing;  crw/,  forieant  ofj^.  jj.  ^^^^ 
such  issue,  the  testator  went  on  to  devise  '^  the  said  premises  to  £.  F.,  &c/' than  one,  in 
(with  several  limitations  over);  *'  and,  for  want  of  such  issue,"  the  testator  di-eqaal 
vidcd  the  said  premises  between  several  branches  of  his  family.  The  question  Bhares,  and 
raised  was,  whether  cross-remainders  were  to  be  implied  between  the  younger  *°  '"**''  '• 
children  of  B.     The  counsel  rehed  chiefly  on  the  word  respective  in  the  liroi*^"heiiV\o 
tion  to  the'younger  children  of  B.  and  the  heirs  of  his  and  their  respective  bo-  ij^j^j  *^  ^g^ 
dy  and  bodies,  &c.  as  disjoining  the  title,  and  preventing  the  raising  of  cros-^-QQts  in  com 

preserve  a  semblance  of  antbority ;  for  the  judges,  not  ventaring  altogether  to  discard  the  ^^^  >  "*^ 
distinction  in  regard  to  ihe  namber  of  devbees,  said:  that  the  presomption  was  in  favor  of  if  ont  onlj 
crosii- remainders  between  two;  bat  between  more  than  tvvo  they  were  rather  to  be  presum- 
ed against»_thoagh  sach  presomption  agninstthem  might  be  repelled  by  n  plain  indication  of 
intention. 
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then  to  that  remainders  between  such  children.      The  cases  of  Comber  v.  Hill,  2  Stra. 
one  aod  his  9^9   ^^^  Davenport  v.  Oldis,  I  Atk.  /^lO.  were  relied  on. 
fo*r"wan"oV     The  Court   said:  where   rr<ss-reinaindera   are   to  be  raised  by  implication 
8ach  iMue,  between  two,  and  no  niore,  the  presumpMon  is  in  favour  of  crosa-reniamders. 
i)e  gave  the  Where  they  are  to  be  raised  between  m*re  than  two,  the  presuniption  is  against 
«Baid  preiiii   them;  but  that  presumption  may  be  answered  by  cirrumstances  of  plain  and 
il1ii°if"  ^'  "™'*"'^®®*  intention  either  way.     The  question  in  this  case  is,  was  the  remain- 
cro   -r  '     ^^'^  ™^°  intended  by  the  testator  to  take  in  any  event,  whether  there  were  one 
icainders     ®*'  ^^'^^  children;  it  is  plain  that   he  was  lo  take  the  wh(»le;  for  the  devise  to 
wore  to  be  bim  is  of  the  said  prtmtaeSy  which  must  mean  the  whole,  in  default  of  suck  u- 
implied  be  sue,  that  is,  in  default,   whether  of  one  or   more.     And  this  is  rendered   still 
tween  the    more  plain,  by  the  subsequent  part  of  the  will,  where,  after  other  intermediate 
y°°"6®r       limitations,  the  estate  is  to  be  divided  into  several   portions,  which  shc»ws  that 
j3  '    ^^^  °    the  testator  meant  that  it  should  ^-o  over  entire,  till  the  event  in  which  it  was 
expressly  directed  to  be  divided.       We  have  no  doubt,  therefore,  but  that  the 
testator  intended  to  give  cr^ss-remainders  amongst  the  issue  of  B.     But    the 
word  rcsptctive  has  been   relied  on,  as  ^howing  an  intention  to  sever  the  title, 
and  against  cross-remainders.      But,  if  that  wird  had  been  omitted,  the  result 
would  have  been  the  same.      The  children  would  equally  have  taken  as  te- 
nants ip  common.     Unless,  therefore,  the  use  of  that  word  shows  a  dil  erent 
intent  in  the  testator,  we  cannot  distinguish  this  case  from  any  other,  where  it 
was  omitted  in  a  devise  of  the  same  kind.      See  Cowp.  780:  3  T.  R.  5^28;  2 
Barnard,  231 ;  2  Stra,  996;  I  Saund.  185;  and  I  East,  229.  416. 
I  291  I    9.  Roe,  d.  Wren  v.  Clayton.  1805  K.  B.  G  East,  628.  Judgment  affirmed, 

I  Dow.  384. 
So,  m  this  ^  B  devised  all  his  lands  to  his  neice,  CD.,  for  life;  and,  after  that  es- 
reaiaiiidere"*^*®  determined,  the  same  to  trustees,  to  preserve  contingent  remainders;  and, 
were  impli  after  her  decease,  then  to  remain  to  her  first  and  other  sons,  successively,  in 
ed  amoog  tail;  remainder  to  her  daughters,  as  tenants  in  common,  in  tail;  and,  for  de- 
eeveral  fault  of  such  issue,  then  to  the  issue  of  A.  B.^s  four  sisters,  in  such  manner  as 
branches    he  had  limited  the  same  to  his  neice's   issue;  and,  for  default  of  such  issue  of 

^«*!l™!*''  **Js  sister,  to  his  own  rifirht  heirs.     One  of  the  question.<t  in  this  case  was,  wheth- 
on  expres  '.         ,  »,  t        n  •  /»■••  i*  •  1 

flions  refer  ®*')  supposing  the  several  stocks  of  issue  of  his  sisters  took  the  estate  m  equal 

ring  to  a      fourths  per  sth^cs  (and  not  the  whole  per  capita,  as  was  also  contended),  there 
preceding    were  cross-remainders  between  such  stocks.     This  raised  the  question,  wheth« 
device  to     ^r  cros.s-remainders  would  have  been  created'  betw'een  the  daughtTrs  of  the 
i   iSl  ^"    neice?  though  it  was  contended  that,  even  admitting  the  implication  in  regard 
mong'         to /A^m,  it  did  not  follow  that  the  words  'Mn  like  manner"  ^c.  should  be  con- 
\fhonicro98Strued  todo  more  than  raise  cross-remainders  between  the  issue  of  each  sister 
remnindere  infer  8€,     The  court  thought  the  implication  of  cross-remainders  among  the 
were  held   daughters  of  the  niece  wns  perfiectly  clear,  inasmuch  as  it  was  the  plain  intent 
to  beiiupli  of  the  testator  that  no  part  of  his  estate  should  go  over  to  the  issue  of  his  sis- 
ters, till  default  of  issue  of  his  niece;  and  they  were  fu  ther   of  opinion,  that 
cross-remainders  were  to  be  implied  among  the  several  classes  of  the  issue  of 
the  sisters. 

3.  Estatefor  life, 
(a)  Where  there  are  no  w<n*d8  of  limitation. 
1.  Denn  v.  Gaskin..  M.  T.  1777.  K.  B.  Cowp.  657.  S.  P.  Roe,  d.  Kirbt  1. 
Holmes.  M.  T  1767.  C.  P.  2  Wils.  80  S  P.  Right  v.  Rissell.  cited 
Doug.  761.  S*  P.  Roe  v,  Blackett.  H,  T.  1775.  K.  B.  Cowp.  235.  S. 
P.  Roe,  d.  Callow  v.  Bolton.  M,  T.  1777.  2  Bl.  Rep.  1046.  S.  P. 
RjGHT  V.  SiDEBOTHAM.  T.  T.  1781.  K.  B.  Doug.  759.  S.  P.  Dennv. 
Page,  cited  I  B.  ^  P.  261.  S.  P.  Hay  v.  Coventry.  H.  T.  1789.  K,B. 
3  T.  R.  83.  S.  P.  Foster  v.  Romney.  M.  T.  1819.  K.  B.  1 1  East,  594, 
S.  P.  Doe  v.  Mulgrave.  T.  T.  1793.  K.  B.  5  T.  R.  3^0.  S.  P.  Froo- 
MORTON,  D,  Wright  v.  Wright.  2  Bl.  889;  S.  C.  3  Wils.  464.  S.  P. 
Roe  d.  Tooley  v.  Gunnis.  4  Taunt.  313.  S.  P.  Rocehs,  d.  Dawson. 
V.  Briggs.  And.  210.    S.  P.  Medlycott  v.  Jorton.  2  B.  kB.  632;  S 
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C.  6  Moore,  1.  S  P.  RoBiNsox  v.  Watkins.  Skin.  385.  S.  P.  Middle- Where  no 
TON  V.  SwAiL.  Comb.  201.  JT°^^^  P'' 

John  Gaskin  began  his  will  thus:  "  As  to  all  such  worldly  estate  as  God  has  ^'™"^^'^^^ 
endowed  me  with;"  he  then  gave  all  that  his   fref^hold   messuage   and   tene- j^  ^^  ^j^^^g 
ments  lying  in  G.  to  his  three  nephews,  equally  to  them,  and  gave  ten  shillings  and  there 
to  bis  heir  at  law.     Lord  Mans6el(^aid  it  was  settled  in  devises  as  well  as  in  |    ^292    [ 
deeds,  that,  if  no  words  of  limitation  were  added,  the  devisee  could  only  take  are  no  oih 
an  estate  for  life,  because  the  law  implied  an  estate  for  life  only,   where  there  or  words 
were  no  words  oflimitati  >n;  but,  as  there  were  no  technical  words  necessary  'rom  which 
in  a  will,  if  the  testator  made  use  of  what  was  tantamount,  as  if  he  said,  I  give^^    -^  ^^ 
to  such  a  one  in  fee-simple,  or  all  my  estate,  that  would  carry  all   his   interest  estate  of  in 
in  the  land  devised.     But  there  must  be  words  in  the  will  to  control  the  rule  heritance 
of  law,  which,  he  believed,  in  a  variety  of  cases,  thwarted  the   intention  of  the  can  be  col 
testator.     He  suspected  extremely,  that  in  this  very  case  the  testator  meant  J?^'?**»  ***f| 
to  give  his  nephew  a  fee  in  the  premise*!  in  question;    for  he   had   no  landed  j*j^"^*J^* 
property.     He  made  them  residuary  legatees  of  his  personalty,  and  gave  a'dis-  g„  eatate 
inheriting  legacy  to  his  heir  at  law,  agreeable  to  the  vulgar  notion,  taken  from  for  lifo. 
the  Roman  law,  that  an  heir  is  cut  o  '  with  a  shilling.      Rut  the  simple  question 
was.  whether  the  court  could  find  any  words  in  the  will  to  take  this  case  out  of 
the  rule  of  ]a*v;  if  they  could  n^t,  it  must  ho  adhered  to.      He  said,  it  was  im- 
possible to  /ind  word-i  in  this  will  su'Ii  ient  to  contr  »1  the  rule  of  law.     There 
were  no  words  that  could  connect  the  deviso  of  the  lands  in  question  with  the  in- 
troduction, so  as  to  pass  the  whole  mterc^tj  therefore  the  devisees  could  only 
take  an  estate  for  life. 

•2.    Doe  v.  Am.en.  H  T.   t800.  K.  B  8  T.  R.  -^97. 
A  person  made  his  will  in  these  v^orls:  **  As  lo  what  real   and   pergonal  <'^-Thnu|rh 
tate  it  hath  pleased  Almighty  God  to  hless  me,  1  give  and  diso- se  of  the  .-^me  ♦•ha'-gt  d 
as  followeth:   First,  my  will  is,  =h;it  all  mv  d  Uts  and  funeral  exnenses  be  jusJt   ^^^^  ^  pay 
ly  paid  and  discharged  out  of  my  perso  lal   estate:  and.    if  the  same  shall  tall  '"*"*• 
short,  I  do  hereby  charge  my  real  estate  with  '.he  oaymc-it  of  the  same      I  do 
hereby  give  and  devise  all  my  messuages,  laod.^  .e  (*^ni«^  it-^,  atid  hereditaments 
whatsoever,  situate,  lying,  and  being,  !cc.    un?  »   W.  A."     And   the    question 
was,  what  estate  passed  by  these  words?    Lord  Kenyon    said,  that  the   debts 
were  not  at  all  events  charged  upon  the  real   estate,  but   only  contingently,  if 
the  personal  estate  should  not  he  suffi'^ient;  and,  therefore,  did  not  come  up  to 
the  cases  cited  of  a  gross  snm  to  he  paid  out  of  the  land  devised;  and,  conse- 
quently, the  words  gave  no  more  than  an  estate  for  lite  to  the  devisee. 

(6     fV-'cre  words  of  limUoiion  an  added. 
Doe  v.  Laming.  M.  T   1760.  K.  B  ^  Rurr.  1100;  S  C.  I  Bl.  Rep.  265.  S.  q„  ^j^^  ^j. 
P.  Lowe  V.  Dwes.  M.  T.  1729.  K    B.  2  Ld.  Raym.  1561.  S.  P.  Doe.  er  hand,  al 
D.  Bf.sdale  v.  Sdmmersett.   E.  T.    1770.    K.  B.  5  Burr.   2608;  2  Bl.  thoogtanch 
Rep.  i]92.  words  as 

Lands  held  in   gavelkind  were  devised  to  A.  C,  and  the  heirs  of  her  body,  !u**^"i^^„ 
lawfully  begotten,  or  to  be  begotten,  as  well  females  as  males,  and  ^^  their  j^^^^^^j 
heir'i^  and  assigns  for  ever,  to  be  equally  divided,  share  and  share  alike,  asten-oj^  t^Q^  xhe 
ants  in  rommon,  and  not  as  joint  tenants.     Lord  Mansfield  said,  it  was  mani- general  in 
fest  the  testator  did  not  mean  that  his  estate  should  go  in  a  course  of  descent  t.  nt  of  tho 
in   Gavelkind;  for  he  gave  it  »o  the  heirs  of  the  body  of  A,  C,  as  well  females    [  -9.3   | 
as  males,  therefore  they   could   not  take  otherwise  than   as  purchasers.     It  testa lo' en n 
would  be  a  void  devise,  if  the  words  were  to  be  construed  as  words  of  limita- J^j^  ?? 
tion,  for  the  testator  breaks  the  gavelkind  descent,  by  giving  it  to  females  as  constniing 
well  a    males.  them  as 

(c)    Wkf.yf.  an  express  estalt  for  life  is  given,  words  of 

L  Bamfield  v.  Popham,  H.  T.  I7a:2.  K.  B.  1  P.  Wms.  54.  S   P.  Rlackborn  pnrchase, 
V.  Edoley.  id  600.  S    P.  Fell  v.  Fell.  2  Bl.  888;  S.  C.  3  Wils.  ^^9 .  *^«j  ^«y»«e 
S.  P.  GooDTiTLE  D,  WivcKLES,  V.  Belj  in'Oton.  2  Doug.  75:3.  take  an ^9 

A  person  devised  his  estate  to  trustees  and  their  heirs,  in  trust  for  P.  for  tate  forlife. 
life;  remainder  to  his  first  and  other  sons  successively  in  tail  male:  and  forof  course 

*  Or  an  annnity,  daring  the  life  of  the  devisee;  Dyer,  371.  where  an 


r 
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express  e8~'want  of  issue  male  ofP.  to  another  person.     Afterwards  the  testator,  by  a  co- 

ute  fur  lifedi,;j|^  reciting  that  he  had  by  his  will  given  the  premises  to  P.  and  the  heirs 

'h  b*"*  *^  ^^\^  of  his  body,  willed,  that  if  the  estate  should  determine,  and  P.  should  die 

stroed  as     ^vithout  issue  male,  then  his  estate  to  be  disposed  of  m  a  particular  manner. 

flacb,  onless  I'he  questions  were,  Ist,  whether  the  words  of  the  will,  viz.  for  want  of  issue 

the  general  male  of  Popham,  did  not  by  implication  give  an  estate  tail  to  P.  ?  2ndly,  wheth-     * 

intent  of     er,  admitting  tho  words  in  the  will  did  not  gi\'e  an  estate  tail,  the  codicil,  reci- 

the  to'tator^j^g  ^^^^  jj^^  testator  had  by  his  will  devised  the  premises  to  P.  and  the  heirs 

IrdiiTerenf  ^^^  of  his  body,  would  not  so  far  influence  and  expla  n  the  will  as  to  make  it 

'an  estate  tail,  though  it  was  not  so  before.     It  was  resolved  unanimously,  that 

P.  had  only  an  estate  for  life  by  the  will;  and  that  the  same  was  not  enlarged 

or  altered  by  the  codicil ;  for  there  being  an  express  estate  given  to  P.   for 

life,  with  remainder  to  his  first  and  every  other  son,  ^c  ;  the  words,  "  if  P. 

should  die  without  issue  male,"  should  not  enlarge  his  estate  to  an  estate  tail, 

in  reo^ard  these  amounted  only  to  make  an  estate  tail  by  implication ;  and  words 

of  implication  could  never  destroy  what  was  before  expres-^ed;  so  that  the  words 

'*  if  ho  should  die  without  issue  male,"  could  mean  no  more  than  if  he  should 

die  without  sons. 

2.  ToMMxsoN  V.  DiGHTON.  T.  T.  1711.  K.  B.  I  p.  Wms.  149. 
And  this  e^      J.  T.  devised  lands  to  his  wife  for  her  life,  and  then  to  be  at  her  disposal, 
B^power  of  P''f>vided  that  it  was  to  any  of  his  children,  if  living;  if  not,  to  any  of  his  kin-' 
dispoMing     ^^^^  that  his  wife  should  please.     It  was  resolved  by  the  Court  ot  K.  B.  upon 
be  added,    a  writ  of  error  from  the  C.  R.  that  the  wife  had  but  an  estate  for  life,  with  a  pow- 
er of  disposing  of  the  inheritance.     And  Lord  6.  J.  Parker  said,  that  the  dif- 
ference was  where  a  power  was  given  with  a  particular  description  and  limita- 
tion of  the  estate,  as  here,  and  where  generally,  as  to  executors,  to  give  or 
sell;  for  in  the  former  case,  the  estate  limited  being  express  and  certain,  the 
power  was  a  distinct  gifl,  and  came  in  by  way  of  addition;  but  in  the  latter,  the 
whole  was  general  and  indefinite;  and  as  the  persons  intrusted  were  to  convey 
a  fee,  they  must,  consequently,  and  by  a  necessary  construction^  be  supposd 
[  294  ]    to  have  a  fee  themselves. 
Indetermin  4.    Terms f or  yejarn.*  • 

ing  whether  5    Eslaies  executory^  conlingent  or  vested, 

™?!!f'*,  *  (o)  •^h  to  esiafes  vested  or  conimgent, 

r.!ng:„..  («  0  Ge«er«i  rvU. 

the  6rst       1.  Denn,  d.  RAOCLvrFB,  v.  Baoshaw.  H.  T.  1796.  K.  B.  6  T.  R.  512.  S.  P. 

quesiion  is,  NoRTov  V.  Ladd.  T.  T.  1684.  C.  P.  1  Lutw.  291.  S  P.  Bare  v.  Am- 

whetherit  herst.  T.  Raym.  83.  S.  P.  Wright  v.  Hammond.  E.  T.  1722.  K.  B. 

te  pewons  ^  ^  ^^^^'  ^^^'  ^-  ^   ^  ^^^^  ^^^-  ^-  ^'  ^^^'  ^'  Brown,  v.  Holme.  2  Bl. 

ineste  B,ep,  111;  S.  C.  S  Wils  241.  S.  P.  Goodrigrt,  d.  Docking,  v.  Dux- 

and alter  ham.  1  Doug.  264.  S.  P.  Chapman,  d.  Oliver,  v.  Brown.  3  Burr.  1626. 

tained,  and  S.  P.  Morgan,  D.  Surnam,  v  Surnam.  1  Taunt.  289.  S  P.  Nicholl  v. 

stand  on  Nicholl.  2  Bl.  Rep.  1159.  S.  P.  Phillips  v.  Ddakin.  T.   T.  1813.  K. 

wUhVn^*^  B    1  M.  &  S.  744.  S.  P.  Anon.  H.  T.   1674.  C.  P.  2  Mod.  7.    S.  P. 

nncertame  Parsons  v.  Peacock.  8  Mod.  346.  S.  P.  Luddington  v.  Kime.   1  Ld. 

vent,  in  Raym.  207.  S.  P.  Beachcroft  v.  Broome.  4  T.  R.  441.  S.  P,  Brown 

which  case,         v.  CuTi.ER.  T.  Raym.  426;  S.  C.  2  Show.  153.    S.  P.  Goodtitle,  d. 
the  estate  Hayward,  v.  Wkitbt.  Keny.  506. 

vests  in  Tjjg  devise  was  to  testator's  only  daughter  M.  for  life,  and  after  her  decease 

An  estate  ^^  ^^^  ^^^^  ®^^  ^^  ^®^  ^^^^Yt  i^  living  at  the  time  of  her  death,  and  the  heirs  male 
will  how  of  such  first  son;  remainder  to  the  other  sons  successively  in  tail,  in  like  man-  ^ 
ever,  be  ner;  remainder  to  testator's  nephew  in  tail.  M.  had  issue  an  only  son,  who 
coristraed  died  in  her  life-time,  leaving  issue.  Whether  such  issue  was  entitled  under 
to  be  con  the  devise  in  tail  to  his  father,  was  the  question.  But  the  Court  reluctantly, 
iingent,  if  ^^^  account  of  the  hardship  of  the  case,  decided  that  the  son  not  having  sur-  . 

expressed,  vivcd  his  mother,  his  estate  never  arose.  I 

owe  cr         «  ^^  estate  miy  be  devised  to  a  person  for  a  term  of  jpears,  as  well  as  for  any  freehold 
'^  '^r  interest;  6  Cro.  Dig.  299.     Whenever  a  term  of  >ears  is  devised,  the  assent  of  the  execa- 

ana  tneon  ^^^-^^  neccsearv,  to  complete  the  title  of  the  devisee;  10  Ron.  47.  b. 
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2.  Doe,  d.  Vessey,  v.  Wii.kixsov.  H   T*  1788.  K.  B.  2  T.  R.  209. 

Lands  had  been  settled  on  A.  for  life;  remainder  to  trustees  to  raise,  in  case  And  «^e«* 
J.  W.,  or  any  of  his  issue,  should  be  living  at  her  death,  1,000/.  for  such  P^^^'j^j  |,,g  ^jg 
son  as  A.  should  appoint;  remainder  to  J.  W.  for  his  life;  remainder  to  bis^^^i^^Q  ^^^ 
children  in  tail ;  remainder  to  A.  in  fee.     A.  by  will,  reciting  the  settlement,  oztont  of 
gave  the  l,00i)/  in  case  J.  W.  or  any  of  his  issue,  should  be  living  at  the  time  his  power 
of  her  death,  to  A.  \V.  ;  she  then  pro(^eeded  to  declare  that,  "  in  case  neither  «/  ^ii^posi 
the  said  J.  W.,  nor  any  issue  of  his"  should  be  living  at  the  time  of  her  decease  t*** 
by  which  event  the  premises  would  devolve  upon  her  and  her  heirs,  then  she 
gave  the  same  to  trustees  for  500  years  to  raise  certain  sums  of  money  within 
si.\  mf>nth3  afler  her  decease;  and  from  and  aHer  the  e.xpiration  or  other  soon- 
er determination  of  the  said  term,  and  subject  thereto,  the  testatrix  gave  the 
premises  to  her  brother  for  life,  with  remainder  to  her  (testatrix's)  daughter,    .  ^^g  ^ 
M.  W.  in  fee;  but  if  she  died  bef  )re  tweuty-one,  and  with-^ut  issue,  to  her    *•  J 

son-in-law,  A.  W.  in  fee,  he  paying  certain  legacies.  J.  W.  survived  the  tes* 
tatrix,  and  afterwards  died  without  issue;  and  the  question  was  whether  in  that 
event  the  devises  toik  effect.  The  Court  agreed  that  the  limitation  of  the  term 
was  void  in  that  event-  and  a  majority  of  the  judges  (Grose,  J.,  Ashurst,  J.j 
Buller,  J.jdissentitnte)  held^  that  the  devise  of  the  inheritance  was  dependant 
upon  the  same  contingency. 

3.  Bradford  v.  Foley.  H  T    1779,  K.  B.  1  Doug.  63.  But  wher^ 

In  a  case  referred  by  the  Court  of  Chancery  to  the  Court  oi'  K.  B.  the  facts  ^5^,ngjj„j„g 
were:  J.  H.  devised  all  his  real  estates  to  trustees,  to  the  use  of  his  sonT.  for  the  devUe 
life;  remainder  to  the  first  and  other  sons  of  T.  by  any  future  wife  in  tail  male;  to  be  eon 
remainder  to  the  daughter  and  daughters  of  suph  future  wife  and  their  heirs,  tinc^°^ 
as  tenants  m  common;  provided,  that  if  his  son  should  marry  any  woman  ^®"' J^j  Jj^^ 
lated  to  his  then  w.fe,  all  and  every  the  above  uses,  so  far  as  the  same  related  Qj^red  ol> 
to  the  issue  of  such  future  marriage,  should  cease  and  be  void;  and  the  said  ject  of  the 
trus'ees  should  stand  seised  of  all  the  premises  to  the  use  of  the  children  of  his  teatator, 
brother,  T,  H.  and  their  heirs,  as  tenants  in  common.     Soon  afler  the  death  "ch  a  con 
of  the  testator,  T.  H.  the  son,  died  without  issue,  and  without  having  '"*''"®^  JJX^|f  "1,0^ 
again,  leaving  T   F.  H.  his  heir  at  law.     The  question  for  the  opinion  of  the  ]T^jJ^  ^^^ 
Court  was,  whether  the  children  of  T.  H   the  brother  of  the  testator,  had  ta- voided, 
ken  any  and  what  estate  in  the  case  that  had  happened.      The  Court  certified 
their  opinion  that  the  children  of  T.  H.  the  testator's  brother,  took  estates  tail 
under  this  devise .     TheCourt  must  therefore  have  thought  that  the  contingen- 
cy of  the  sons  marrying  again,  &c.  was  confined  to  the  estates  limited  to  the 
fufure  issue. 

4.  Davis  v.  Nortox.  M.  T.  1726.  2  P.  Wms.  390.  S.  P.  Evered  v.  Hoxb. 

H.  T.  1677.  C.  P.  2  Mod.  293.  , 

T.  H  devised  lands  to  his  son  W.  and  the  heirs  of  his  body;  and  if  his  said  ^^*>"^^'J*° 
son  sh  )uld  die  without  issue  of  his  body,  and  the  testator's  wife  A.  should  ^^^'  ^^^^^  ^ 
vive  his  son,  then  that  she  should  enjoy  the  premises  for  her  life;  after  her  de-  whether  the 
cease  they  should  be  enjoyed  by  the  testator's  sister,  M.  S..  for  her  life;  a Aer  contiogoas 
her  decease  (the  testator's  son  W.  being  dead  without  issue,  as  aforesaid)  then  cy  extends 
the  testator  devised  the  premises  to  the  lessor  of  the  plaintiff.     The  testator^s  *«*  •«'»*• 
wife  did  not  survive  his  son,  but  died  before  him.     Upon  a  question  ^^®*^®^tiong™or  ie 
the  ulterior  devise  over  had  not  failed  by  the  wife's  death  in  the  son's  life  time;  confined  to 
a  case  made  by  consent,  for  the  determination  of  the  judge  (Reynolds)  who  the  estate 
tried  it,  whose  opinion  was,  that  the  remainder  limited  by  the  will  was  contin- immediate 
gent,  depending  on  the   death  of  the  son,  without  issue  in  the  life  time  of  the  Ij  *Mociet 
testator's  wife;  and  as  that  contingency  nevor  happened,  the  remainder  which®"  ''^"" "* 
depended  thereon  could  never  arise.     The  judge  appears  to  have  laid  mach 
stress  on  the  words:  "  The  testator's  son  being  then  dead,  without  issue,  as  a-  »t  j        • 
foresaid,"  annexed  to  the  remainder  af\er  the  wife's  decease,  as  equivalent  iodise, there 
a  repetition  of  the  contingency  first  expressed  of  the  son's  dying  without  issue,  f^re,  of 
the  wife  then  living.  [  296  ] 

6.  Doe,  d.  Watson,  v,  Shipphard.  H  T.  1779.  K.  B.  I  Doug.  75.         lands  to 

Lauds  were  devised  to  trustees,  upon  trust,  out  of  the  rents,  to  pay  2W.  an-tmrtw*,  fo 
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pay  ao/.  of  nually  to  the  testator's  daughter  for  life;  to  pay  the  residue  of  the  rents,  and 
the  renti  jj^g  whole,  after  her  decease,  to  her  husband  for  his  life.  I(  shc^  should  hap- 
To  Iho^  testa  P^"  ^^  survive  her  husband,  then  to  stand  seised  of  all  the  lands  up^n  the  trusts 
tor's  daugh^^^l^r  mentioned:  viz.  to  his  said  daughter  for  life;  and  after  her  death  to  the 
ter.  and  the  use  of  her  son  H.,  and  the  heirs  of  his  b(  dy;  then  to  the  heirs  of  the  body  of 
whole  rcnuthe  husband  by  the  daughter;  then  to  the  heirs  of  her  body;  remainder  to  her 
and  profits  husband  and  his  heirs  for  ever.  The  testator's  daughter  died  in  the  life  time 
to  the  bus  Qf  jjgf  husband.  It  was.  held  that  the  hmitations  over  should  net  take  efi'ect, 
the  daagh  '^o^j  *^*^*  *^®  contingency  was  not  confined  to  her  life  estate,  but  extended  to 
ter's  death;  all  the  subsequent  limitations;  the  Court  not  finding  upon  the  whole  will  suffi- 
and,  incasecient  to  gather  a  different  intent,  so  as  to  warrant  them  in  supplying  the  omit-  - 
the  dangh    ted  words. 

ter  should  garrive  her  husband,  then  to  her  for  life;  then  to  her  son,  H.,  and  the  heirs   of  his  body* 

then  to  the  heirs  of  the  body  of  the  husband,   by  the  dnughter,   thnn  to   tho    heirs  of  her 

•       body,  then  to  the  heirs  of  the  husband;  the  daughter  dying  before  the  husband,  the  Uaiita- 

tions  over  bhall  not  take  effebt,    the  contingency  not  being  confined  to  her  life  estate,    but 

afiecting  the  other  limitations,  and  operating  as  a  condition  precedent. 

-  6.  HoRTON  V.  Whittaker.  T.  T,  1786.  K.  B.  1  T.  R.  346. 
If,  howey  A  testator  af\er  devising  lands  to  his  wife  for  life,  and  expressing  his  next 
er,it  appear  desire  to  provide  for  his  sisters;  but,  considering  that  his  sister  M.  wife  of  W. 
*  to  be  the  in  ^j^,  already  well  provided  for  y  duHnf^  the  life  of  her  said  hvsband,  aud  ikerifore 
Jf"**?"  ?  would  noty  unless  she  happened  to  survive  him,  want  any  assistance  to  enable  her 
to  confine  a  '^  ''^**^  ^'^  ^^^  toorldy  devised  lands  to  trustees  and  their  heirs  irt  trust,  during  the 
limitation  life  of  the  said  M.  to  pay  the  rents  and  profits  to  the  testator's  sisters^  E.  and 
to  a  partic  B.,  their  heirs  and  assigns;  and  after  the  decease  of  the  said  W.,  in  cast  the 
nlar  estate,  testator^s  sister  M.  should  be  then  living,  then  to  the  use  of  the  three  severally. 
It  shall  be  jj^  thirds,  for  their  respective  lives,  with  several  remainders  to  their  sons  suc- 
ed  thonih  ^^ssively  in  tail;  remainder  to  their  daughters  as  tenants  in  common,  with  cross- 
the  devise  remainders  between  the  sisters  in  default  of  issue  of  their  b<'dies  respectively, 
begrammat  The  question  was  whether  the  condition  of  M.'s  survi\  in^  W.  was  merely  con- 
ically  other  fined  to  the  life  estate,  or  was  to  extend  to  all  subsequent  limitations?  Tho 
^^^«  Court  held,  that  the  condition  of  the  married  sister  surviving  her  husband  did 

not  extend  to  any  of  the  limitations  subsequent  to  her  estate  for  life. 
It  may  be,  7.  DoE,  D.  Baldwin,  v.  Rawding.  E.  T.  1810.  2  B.  ^  A.  44!. 

however,  A.  B.  devised  to  his  daughter,  then  under  age,  an  estate  in  fee;  and,  if  she 
here  observ^jied  under  the  age  of  51  years,  unmarried,  and  without  leaving  lawful  issue, 
estate  *once^^®"  *°  ^'®  ^^^^  *"  ^®®'  ^^  daughter,  married  and  died  under  the  age  of  21 
vested,  will  y^^*^}  ^^^'^^"^  ^^^"^>  but  lefl  her  husband  surviving  her.  Under  these  cir- 
not  be  di  cumstances,  it  was  urged  that  tho  devise  over  took  efTect. 
vested,  un  Sed  per  Cur;  According  to  the  plain  and  obvious  meaning  of  the  words 
[  297  1  "  under  the  age  of  21  years,  unmarried,' and  without  lawful  issue,*'  the  testator 
less  all  the  provides  for  a  single  event,  consisting  of  three  parts,  namely  dying  under  her 
whch  are  '"*"ority,  dying  unmarried,  and  dying  without  children.  The  fee  must  there- 
to eive  ^o*"®  g^  *^  *^  *'«»»'  at  law.  See  12  East,  289;  Cro.  Car.  154;  S  Atk.  390;  2 
birth  to  the  Ves.  247;  3  B.  &  P.  652. 

•abstitikted      8.  DoE,  D.  Everett,  v.  Cooke.  H.  T,  1806.  K.  B.  7  East,  269;  S.  C.  3 
devise,take  Smith's  Rep.  236. 

etrect>  ^  testator  devised  a  leasehold  for  a  long  term,  after  the  decease,  &c  of  S. 

Where,  K.,  to  C.  for  life;  remainder  to  hiiTchild  or  children  by  any  woman  whom  he 
A^doviwid  ®^^"^^  marry,  and  his  or  their  exeexitors,  for  ever,  upon  condition  that  in  case 
R  term  to  ^^®  ^^^^  ^*  should  die  an  infant,  unmarried  and  without  issue,  the  premises  to 
C,  for  life- go  over  to  his  father,  D  ,  and  his  three  other  children,  share  and  share  alike, 
and,  afUr  and  their  heirs,  executors,  &c.  The  question  raised  was,  whether  the  limita- 
^>»  4®**?ff  tion  over  to  D.  and  his  three  children  was  void,  C.  having  lived  beyond  the 
OTcWldren  ^^  of  21,  and  having  married,  and  then  died  without  issue, 
and  their  *  ^^^  ^**''-  ^^  reading  this  will,  although  there  may  he  perhaps  a  fair  pre- 
execators,  *  And  llie  contingency  is  always  so  confined,  where  tho  ultorior  limitations  do  not  follow 
4rc.  but  up  the  contingent  estate,  in  one  uninterrupted  series,  in  the  nntnrc  of  remaindefs,  but  are  limited 
on  condi  in  the  form  of  substantive  independant  gifts;  3  Atk.  774;  Ambl.  204;  3  Madd.  255;  3 
Moore,  358:  sed  vide  2  T.  R.  209. 
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sumption  that  the  testator's  intention  was  that  (he  property  should  go  over  to^ion,  that  in 
D.  and  his  children,  in  case  C.  died  without  issue;  yet  the  words  are  too  strong  *?•*  *••  . 
not  to  render  it  imperative  on  us  to  say,  that  tl»e  devise  over  depended  on  one  ■°**?*^  ***• 
contingency,  viz.  C.'s  dying  an  infant;  attended  with  two  qualifications,  viz.  unmarried 
his  dying  without  leaving  a  wife  surviving  him,  or  dying  childless;  and  that  the  and  with 
devise  over  could  only  take  effect  in  case  C.  died  in  his  minority,  leaving  nei-oat  iMoe, 
ther  wife  nor  child.     For  if  such  had  been  really  his  intent,  nothing  would  have  **?®"  ^**®  ^* 
been  easier  than  to  have  expressed  it  clearly;  as  for  instance  he   might  have  ^''*®*1*<>'*1^ 
said,  **  my  will  is  that,  in  case  the  said  C.  sh:)uld  die  an  infant,  or  should  die  f^    &°c.  C. 
unmarried,  or  withTmt  issue  living  at  the  time  of  his  decease,  then  I  give  thegarvivcd  21 
same  to  D.  and  his  three  children."     Now  in  order  to  support  this  construction  married. 
we  must  reject  the  wo  ds  infant  and  unmarried  altogether;  or  if  we  suffer  these  &°<1  <^^ed 
words  to  remain,  we  must  insert  the  word  or  between  the  other  articles  of  the  without  u 
conditii>n,  and  read  it:  "  if  ho  should  die  an  infant,  or  unmarried,  or  without  i*- Jetd  that" 
sue."     But  this  would  leave  it  upon  any  one  single  event,  as  his  dying  unmar-  the  coadi 
ried;  for  unless  he  were  married,  he  could  have  no  lawful  issue.     That  mode  tion  most 
of  reading  the  will  would  defeat  the  will  would  defeat  the  limitation,  if  he  died  he  read  ae 
unmarried  at  any  time;  and  that  difficulty  occurs  whether  it  be  constmed  in  «"***■*»  •"d 
case  he  died  an  infant,  unmarried,  or  be  unmarried  and  of  age  at  the  time  of|.    .  ^      , 
his  death      And  if  we  convert  the  word  and  into  or,  and  it  is  to  apply  to  each  ^^  d,  ^^ 
part  of  the  sentence,  making  all  the  branches  of  the  condition  in  the  disjunc-viod. 
tive,  then  according  to  the  rule  in  disjttnciivis  sufftcit  alteram  partem  ase  veramy 
it  would  have  gone  over,  in  case  he  died  an  infnnt,  to  the  prejudice  of  his  chil- 
dren, it  he  had  any. — Judgment  must  be  given  for  the  plaintiff.     See  2  Str. 
1173;  Pollexf.  645;  3  Atk.  ;^^.90;  1  Wils.  140;  1  Bro.  C.  C.  187;   1  P.   Wms. 
663;  3  T.  R.   143;  Cro.  Car.  164;  Sir  VV.  Jon.  205;  2  Vern.  388.  670;   1  P. 
Wms.  142;  6  T.  R.  33;  3  Atk.  309. 

(6  I)  IndHfauHof  objects  of  pi'eceding  limilcttions.  j  298  ] 

1.  Doe,  d.  Dacre,  v.  DiCRs.  E.  T.  1798.  C.  P.  i  B.  &  P.  250.    Judgment 

affirmed.  K.  B.  3  T.  R.  1 12.  S.  P.   Lewis,  d.  Ormond,  v.  Waters.  6 

East,  33B.  over-ruling  Keene,  d.  Pinxock,  v.  Dicksox.   M.  T.    1783. 

K.  B.  MSS.  1  B.  &  P  Z5\.  n.  Denn,  d.  Bridaen,  v.  Page.  M.  T.  1783. 

K  B.  MSS.  1  B.  &P.  261.  n. 

From  the  facts  submitted  to  the  Court,  it  appeared  that  a  testator  had  devi-DeTuea  in 

sed  as  follows:  to  his  seven  sisters,  share  and  share  alike;  on  the  death  of  any  ^®^"^.  °^ 

of  them,  her  share  to  go  to  her  first  and  other  sons  in  tail;  andin  default  of  such  P''«f««f°« 

.',.,,-.  .     .  T  V  «./  •'  Iimitationi, 

$onSf  to  her  daughters,  as  tenants  in  common.     In  case  of  any  of  the  seven  sis- ^^^  ^^  1^^ 

ters  dying  without  issue,  or  such  issue  dying  under  21,  the  surviving  sisters  to  taken  iq 

take  her  share;  and  if  all  the  sisters  should  die  without  issue,  or  such  issue  die  mean  on 

under  21,  then  over.     It  was  contended  on  one  side  that  the  remainder  over/'*'w'"«  ^f 

to  the  daughters  was  only  a  contingent  devise,  in  the  event  of  their  being  no  ''i*  p^ees 

son;  and  that  the  birth  of  a  son  rendered  such  a  remainder  void.  ^^^  "^^ 

Sed  per  Cur,     Taking  a  general  view  of  the  whole  will,  the  intent  of  the^re  not  a 

testator  appears  to  us  to  be  obvious.     He  meant  to  make  provision  for  each  of  remainder, 

his  seven  sisters  and  their  children;  and  he  meant  that  if  either  of  his  sisters,  contingent 

or  her  children,  should  fail  within  a  given'time,  that  their  should  be  a  survivor- ^''^  ^^®  ^ 

ship  in  favour  of  the  other  sisters  and  their  children;  and  he  also  intended  that  ®^®^*°^  °® 

if  neither  of  his  sisters  should  have  children,  or  if  the  children  should  all  die,Q„g^^||| 

under  21,  and  without  issue,  another  branch  of  his  family  should  take.     Iningintoex 

some  event  or  other,  he  meant  not  only  that  the  sons  should  take  an  estate  tail  iatcnce. 

but  also  that  the  daughters  should  take  such  an  estate  failing  the  sons.     Tlie 

next  consideration  is  whether  the  words  the  testator  has  used  will  bear  that 

construction  which  he  probably  intended  to  give  them.     The  words  used  are: 

''in  default  of  such  sons."     It  is  impossible  to  say  without  reference  to  the 

context  what  the  meaning  of  these  words  is.   The  word  '^  default"  in  it  largest 

and  most  general  dense  seems  to  mean  ''  failing;"  and  it  has  been  accordingly 

argued  that  the  birth  of  a  son  would  satisfy  the  words,  and  show  that  there  was 

no  default,  and  defeat  the  remainder.     But  there  is  no  reasonable  ground  for 

80  confining  the  word  default  as  to  make  the  mere  birth  of  a  son  destroy  the 
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contingency^  contrary  to  the  plain  sense  ofthc  testator,  who  clearly  meant  the 

default  of  such  issue  as  would  take  the  benefit  of  his  devise;  whereas  a  son  dy- 

A  devise  to  ing  in  the  life-time  of  his  mother  could  tako  nothing.     We  think,  therefore,. 

a  person,  if  that  we  are  bound  by  every  rule  to  say  that  the  testator  meant  to  use  the  words 

he  eliall       u^j^  default  of  such  issue"  in  the  sense  of*'  failing  the  limitation  to  the  sons," 

tain  a  par    ^^^  ^^^^  ^^®  daughters  did  take. 

ticular  age,  2.  Edwards  v.  H.iMMo.vD.  T.  T.    1G83.   K.  B.  3  Lev.  132;   S.  C,  2  Show, 
would  be  398;  S.  C.  1  N.  R.  S24.  n. 

contingent;  John  Hammond  surrendered  the  premises  in  question  to  the  use  of  himself 
°°' *  ^  J  for  life;  after  his  decease,  to  the  use  of  J.  H.  the  younger,  and  his  heirs  and 
I-  .  J  assigns  for  ever,  if  it  should  happen  that  the  aforesaid  J.  H.  the  younger, 
prevails  if  should  live  until  he  attained  the  age  of 21  years;  provided  always  and  under 
there  be*  a  the  condition  nevertheless  that  if  it  should  happen  (hat  the  aforesaid  J.  H.  the 
limkation  younger,  should  die  before  he  attain  the  age  of  21  years,  then  to  remain  to  the 
over  in  al  use  of  the  surrenderor  and  his  heirs.  Resolved  that  this  was  a  condition  sub- 
ternate  o  sequent;  and  that  the  estate  vested  immediately  in  J.  H.  subject  to  be  divcst* 
1* j**  •     •    ®^  *^^®  ^^®^  under  the  age  of  21  years. 

fo«  toT  "^     ^'  ^^^y  ^   llifiTy  V    Moore.   E.  T.   181 1.  K.  B.   14  Ea.st,  GOI.  S.  P. 
when  he' at  Bromfield  v.  Crowder.  T.  T.    1805.    I  N.  R.  313. 

tains  21;  A  testator  devised  real  estate  in  fee  to  J.  M.,  when  he  attained  (he  age  of 
bat,  in  case  21 ;  but,  in  case  he  died  before  21,  then  to  his  brother,  when  he  attained  ^1 ; 
he  dies  be  ^ith  like  remainders  over.  The  question  was,  whether  the  devise  to  J.  M. 
fore  2  ,  ^gg  contingent  on^his  attainirg  his  majority,  or  vested  imnediately. 
was  holden  '^^®  Court  held,  that  J.  M.  took  an  immrdia(e  ves(ed  interest,  liable  to  be 
to  give  an  divested,  upon  his  dying  under  21.  See  1  Eq.  Ca.  Abr.  195;  3  Lev.  132;  1 
imuiediate   N.  B.  313;   1  13urr.  228. 

vesicdinter         4.   DoE,  n.  Roake,  v.  Nowell.  E.  T.    1813.  K.  B.    1  M   4'  S.  327. 
**'•  A  testatrix  devised  all  her  freehold  estates  to  her  nephew  and  heir  at  law  for. 

So, ondcr.a t^ig  Hfg.  ^nd  on  his  decease,  "  to  and  setnongst  his  children  lawfully  begotten, 
l^^|?^^l^|.    equally,  at  the  age  of  21,  and  their  heirs,  as  tenants  in  common;  but  il  only 
and,  OB  hifl  ^^^  child  should  live  to  attain  such  age,  to  him  or  her,  and  his  or  her  heirs, 
decease,  to  at  bis  or  her  age  of  21.     And,  in  case  my  said  nephew  should  die  without 
and  among  lawful  issue,  or  such  lawful  issue  should  die  before  Jl,  then  over, 
his  children      The  Court  held,  that  the  children  of  the  nephew  took  a  vested   remainder, 
Sr       *f  referring  to  the  cases  of  Bromfield  v.  Crowder,   I    N.  R.  313;  and  Doe  v. 
21  \*nd      Moon,   14  East,  601.     See  also  Co.  Lit.  204;  3  Rep.  19;   10  id.  50;  3  Lev. 
the'irhflin    132;  2  Show.  398;    1  Burr.  228;  Sir  T.  Ravm.   82;  S.  C.   1  Sid.    153;  Cro. 
as  tcnanis    Eliz,  122;  2  B.  &  P.  589;  6  T.  R.  •'512. 
incomoion;  but  if  only  one  child  shftll  live  to  attain  a  ch  age.  then  to  Ruch  child  and  his  or  her  heirs,  at 

his  or   her  age  of  21 ;  and   in  case  J.  S   should  die  without  issue,  or  soc-h  issue  bhould  d;^ 

before  21,  then  over;  the  children  were  liolden  to  take  a  vested  remainder. 
And  the  5.   Bromfuld  v.  Chowder.  T.  T.    1805    C.  P.    I  N.  R.  313. 

JTms  '"'*        '^^  devise  was  to  certain  persons  for  life,  and  then  to  J.  D.  B.,  if  he  should 
whore  the    ^*^®  ^^  attain  the  age  of  21  years;  and,  in  case  he  died  before  he  attained  that 
devise,  be   ®g®)  ^^^  ^^  brother  C.  B.  should  survive  him,  then  over.     The  Court  of  Com- 
sides  being  mon  Pleas  certified,  that  J.  B.  D.  took  a  vested  fee. 
limited  sole  ly  on  the  event,  on  which  the  piior  devise  is  apparenil)  made  contingent,  is  also  associated 

with  some  other^event.* 
[  300  I  (c  1)    Where  a  pariicvlar  estate  inierreves. 

1.  Denne,  d.  Satterthwaite,  v.    Satterthwaite.  M.  T.   1765.  C.  P.   1 
Eatates  Bl  Rep.  519.  S.  P.  Goodtitle,  d.  Hayward,  v.  Whitby.  H.  T.  1757. 

may  be  ves  K.  B.    I  Burr.  228.  S,  P.  Goodrigiit,  d.  Revell,  v.  Parker.  T.  T. 

MU  not"*"  }^^^'  ^^'  ^    ^  ^'  ^.^'  ^^^2- 

iwithstand        Ejectment.     The  premises  were  a  customary  estate  olf  inheritance,  descen- 

ngiho  cro    dihly  from  ancestor  to  heir,  according  to  the  custcm  of  the  manor;  and,  by 

fition  of  in  the  custom,  all  tenements  were  devisable  by  will,  in  writing,  without  surren- 

•  But  the  principle  of  the  above  cn^es,  of  course,  does  not  apply,  if  there  be  nn  express 
drclarationHlial  tlio  lar>d  shall  vest  at  21;  '2  Sleriv.  38. 

A  devise  to  a  person,  after  payment  of  debt?",  is  not  contingent  until  the  dchls  arc  paid, 
but  vests  immediately;     1  P.  Wm?.  505;  2  Eq.  Ta.  Abr.  224.  pi.  5,  (>;  3  Bro.  P.  C\  64. 
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der.     C.  S  ,  being  admitted  tenant  in  fee,  by  will,  ^d  of  November,  1738,  <le- *Y^^?f »"« 
vised  the  premises  to  W.  S  ,  for  his  maintenanne  and  education,  till  he  ^^*^'"' J'"tc!i.°  ^' 
ed  the  a^e  of  *1  years;  after  which,  he  devis»rd  the  sa;ne  to  A.  B.,  and  hi:i 
heirs.     VV.  S.  entered  and  was  admitted.     A.  B.  the  grandson,  died  before  ^l, 
unmarried,  and  the  defendant  is  his  brothei-  and  heir  at  law.    C.  the  eldest  son 
and  heir  of  the  devisor,  died  after  A.  B.,  gramlson,  leaving  E.  his  next  bro-  • 
ther  and  heir  at  law,  who  (1 :3th  Miv,    1761)  devised  all  his  customary  estates 
to  his  nephew,   E.  S.,  the  lessor  of  the  plaintiiT  in  fee.     Neither  C  the  son, 
nor  E  his  brother,  were  ever  admitted  tenants,  or  were  in  possession  of  the 
rents  and  profits;  and  there  was  no  instance  of  devising  customary  estates  in 
this  manner  before  admittatice.  The  questions  were;   1st,  As  A.  B.  the  grand- 
son, died  before  21,  whether  the  premises  descended  to  his  heir  at  law?  If  not, 
2d,  As  E.  the  son  of  C,  was  never  admitted,  whether  the  premises  passed  by  ^  ^    • 
his  will?     The  Court  was  clear,  that  in  the  case  at  bar,  W.   S.  the  father,  tras(ee8««an 
was  only  in  the  nature  of  a  guardian  to  his  son;    and  that  the  fee-simple  til  A.kIio old 
vested  instantly  in  A.    B.,  the  son;    wherefore,  the  second  point  was  not  attain  the 
argued;  and  there  was  judgment  for  the  defendant;  that  the  plaintiff  be  non-*8«  of  24, 
suited.  oncondi 

2.  Doe,  d.  WirEF.rov,  v.  Lea.  H.  T,  1789.  K.  B.  3  T.  R.  41.  {he"?e'l!»ir 

The  testator  devised  copyhold  lands  to  trustees  and  their  heirs,  until  A.  ed  ihe  pre 
.then  an  infant  of  about  13  years  of  age,  should  attain  the  age  of  24  years,  on  tniaes;  and 
condition,  out  of  the  rents,  &c.  to  keep  the  buildings  in  repair;  and  he  devised  t^^en  and 
unto  A.  and  his  heirs  and  assigns,  for  ever,  when,  and  so  soon,  as  he  should  •**  ■°®''  ^ 
attain  the  age  ot  24  years,  the  same  premises,  and  directed  the  trustees  to  sur-  afta*in°t"hat 
render  the  same  accordingly.     A.  died  intestate,  before  he  attained  the  age  age,  to  him 
of  24,  without  issue.     The  question  was,  whether  the  fee  had  vested  in  A.  im-in  fee," 
mediately  afler  the  devisor's  death?      Per  Cur.     It  has  been  contended,  that    |  301    | 
A.'s  attaining  the- age  of  24  years  was  a  condition   precedent;  and  that  not  gives  him  a 
having  happened,  the  estate  never  vested  in  A.     Certainly,  iCthis  were  a  con-^®*^®^  *"*®"' 
dition  precedent,  the  consequence  contended  for  would  have  been  the  result,  ^*  * 
But  the  fee  vested  in  A.  immediately;  and  the  words  tr/ien,  and  so  sooriy  fyc.    °*  ^^f^^- 
only  denote  the  time  when  he  was  entitled  to  the  possession.  remainder 

3.  Anov.   H.  T.    168i.    K    B.  2  Vent.  363.  islimitedin 

The  devise  was  to  K.  in  tail;  remainder  to  J.  for  life;  and  in  another  clause,  terms  of 
it  was  declared,  "  that  if  K,  died  without  i^suo,  and  J.  be  then  deceased,  then,  con tingen 
and  not  otherwise,  the  testator  gave  the  land  to  J.  N.  and  his  heirs."     It  was^^*  ®°  *^® 
decreed  for  J.  N.  although  J    survived  K.;  because  the  words  "  if  J  be  then  of'^certain* 
deceased"  seemed  to  be  put  in  to  express  the  testator's  meaning,  that  J.  should  evento,  and 
be  sure  to  have  it  for  her  life;  and  that  J.  N.  should  not  have  it  till  she  was  the  events 
dead;  and  also  to  show  when  J.  \.  should  have  it  in  possession.  described 

are  precisely  those  on  wliich  the  preceding  estites  bein^^  determined,  it  will  fall  into  posses- 
«ioa,  it  is  constraed  as  a  devise  immediately  vested,  the  possession  of  which  is  necessarily 
dependent  on  the  events  in  question. 

4.  Badger  v,  Lloyd.    H.  T.   1698    K.  B.   1  Ld.  Raym.  523;  S.  C.   1  Salk.So,  devises 

232;  S.  C.  Com.  62  ofreversion 

A  person  conveyed  his  estate  to  the  use  of  himself  for  99  years,  if  he  should  J."  *  t|]J^*  ,J 
0O  long  live;  remainder  to  his  wife  in  the  same  manner;  remainder  to  his  son  Jy  eorres 
in  the  same  manner;  remainder  to  trustees  and  their  heirs,  during  the  lives  of  ponding  ex 
the  father  and  son,  to  preserve  contingent  remainders;  remainder  to  the  first  actiy  with 
and  other  sons  of  the  son  in  tail  male;  remainder  to  the  father  in  fee.     The  the  events 
father  made  his  will;  aiid,  after  reciting  the  settlement,  devised  the  lands,  »^- J|J'e''fj|||  \^ 
ter  the  death  of  his  son,  without  issue  male,  to  another  son.  ,  It  was  objected  ^^  poeses 
that  the  devise  was  executory;  and,  as  it  could  only  take  effect  on  the  death sion,  have 
of  the  son  without  issue,  it  was  void,  as  being  too  remote.     But  to  this  it  was  been  held 

♦  And  his  rulo  has,  in  many  instances,  been  extended  to  cases,  in  which  the  terms  used  ,j|^|q  j^yj 
might  soem  to  denote  contingency.     Thus,  where  lands  are  devised  to  A.  and  B.,  until  C.        of  snch 
attain  21;  and  when  C.  attains  that  age,  to  him  and  his  heirs;  C.'s  estate  is  not  a  contingent  -gy.fjJQng, 
inrerest,  depending  upon  his  living  to  his  majority,  as  the  words  might  seem  to  import,  but 
vests  instantor,  the  words  **  when  be  attains  that  age,"  being  considered  as  merely  marking 
the  period  at  which  it  takes  efivcts  in  possession;  3  Powell,  by  Jarman,  p.  215. 
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answered  that,  here,  a  man  entitled  to  a  reversion,  expectant  on  an  estate-tail, 
devised  it,  after  the  death  of  the  tenant  in  tail  without  issue,  to  another;  this 
was  not  exrcutnry,  but  an  iramodiiite,  devise,*  and  the  words  "  from  and  after'* 
were  only  a  declaration  when  it  should  take  effect  in  possession,  if  the  son 
had  not  an  estate  tail  in  the  land,  hut  th6  devises  had  been  after  thf  death  of  a 
stranger  without  issue,  they  would  have  been  executory  devises,  and  v«'id,  by 
reason  of  the  remoteness  of  the  po^^sibility;  but  here  they  were  limited  after  the 
delernunation  of  the  particular  estates. 

{d  1 )  Eifh  t  of  thf  cufttin^ency  not  accruing  on  suhsecnient  Hmifalio7i8, 
1.  Stainham  v.  Dell.  E.  T.   1775.  K.  B.  Loin,  465.  S.  P.  Rowse's  Case. 
H.  T.   1773.  ibid.  97.  S.  P.  Doe,  d.  Leach,  v.  Micklem.  6  East,  486. 
S.  C.  2  Smith's  Rep.  499.  S,  P.  Doe,  d.  Planner,  v.  Scudamore.  2 
B.  &  P.  289.  S.  P.  Anon.  Loffl.  452. 
A  devise  o       The  case  was  thus:  Df^vise  to  a  son,  of  uhich  he  supposed  his  wife  en$ientey 
Ter  shall      of  his  whole  estate,  with  certain  limitations  if  it  should  be  a  daughter.     And, 
**l  302*^  'on  failure  of  issue  of  such  son  in  tail,  or  daughter  dying  under  age,  remainder 
where  a      *®  ^*^  wi(e^  the  wife  shall  take,  though  no  after-born  son  or  daughter  ever  came . 
contincen    into  being.     Per  Cur.     We  think  it  was  the  plain  intention  of  the  testator,  in 
cy,  rappoM  case  no  son  should  be  born,  and  he  should  have  no  daughters  who  should 
ed  prece     ]ive  to  the  age  of  21  years,  that  the  wife  should  have  the  whole  estate  There- 
dent,  hai     f^^^^  ^q  think,  on  the  event  that  has  happened,  that  she  ought  to  have  the 
never  bap    ^jj^i^  estate. 

pened.        ^    j^^  ^  Brabant    T.  T.  1792.  K.  B.  4  T.  R.  706.  S.  P.  Rowse's  Case. 

LofR,  97.  S.  P.  Stainham  v.  Beil.  id.  455.  S.  P.  Avon,  id,  452. 
S,  P,  Doe,  d.  Leach,  v.  Micklem.  E.  T.  1805.  6  East,  48b;  S.  C.  2 
Smith's  Rap.  499.  S.  P.  Machin  v.  Reynolds.  M.  T.  18il.  C.  P.  3  B. 
&  B  121 ;  S.  C.  6  Moore,  455. 
Bat,  under  Bequest  of  1000/.  three  per  cents,  to  trustees,  in  trust  for  A  B.  then  of  the 
a  bequest  of  ^g^  of  twelve  years,  until  she  should  attain  2! ;  ,and  then  to  transfer  the  same 
trust  for  A.  ^^  '^'  ^-  ^^^  executor,  ^c.  to  and  for  their  own  use  and  benefit:  and,  in  case 
oQtil  21,  A.  B  should  die  under  21,  leaving  any  child,  or  children,  of  her  body  lawrul- 
then  to  herly  begotten,  then  in  trust  for  all  and  every  such  child  or  children,  who  should 
•wo  Me;  live  to  attain  2 1 ,  equally;  but  in  case  A.  B.  should  die  under  21,  without 
*!?'Td"d*  leaving  any  child,  or  children,  or,  being  such,  they  should  all  die  under  21, 
Dnder  21^  ^^^^  '"  ^^^^^  ^'^^  three  other  persons.  A.  B.  attained  21,  and  married,  but 
theo  to  her  died  in  the  life-time  ot  the  testatrix,  leaving  issue  two  children;  and  whether 
children;  these  children  took  any  thing  by  the  will  was  the  question. 
A.  attained  t*tr  Our,  This  case  requires  no  consideration.  The  devise  was  to  A.  B. 
^A*'  ""h  ^A  ^^^'^  ®^^'  should  attain  21;  and,  if  she  should  die  under  21,  leaving  children, 
ed  inthe  de  ^j^^^  ^^  those  children.  But  she  did  not  die  under  21 ,  and  therefore,  nothing 
time'  held  ^^uld  pass  to  them.  If  this  event  had  occurred  to  the  testatrix,  most  proba- 
that  the  bly  she  would  have  provided  for  it,  and  given  the  money  to  the  children;  but, 
children  as  she  has  not,  we  cannot  make  a  will  for  her.  We  are,  therefore,  of  Opinion, 
took  noth  that  the  children  to(»k  nothing  under  the  will;  the  events  on  which  the  limita- 
th*c*m'ii  *^*^'*'  under  which  they  claimed,  was  to  take  place,  not  having  happened, 
seacy  in  {b)  Jh  to  executory  devises.* 

which  tbev  1  •   General  rules  connected  irtM  .f 

were  enti"  1.  PuREFRov  v.  RoQ€Rs.  H.  T.  1671.  2  Lev.  39;  S.  C.  2  Saund-  980.  S.  P* 
tied  never  Rkeve  v    Long.  T.  T.  1691.  K    B   Carth  310;  S.  C.  Comb.  25J,  S.  P. 

happened.  GoopRiGiiT  v.  CoRViSH.   H.  T.    1693.    K.  B.   4  Mod.  2.78;  S.  C.    1  I^ 

Raym.  3;  S.  C.  Skin  r.OB;  S.  C.  12  Mod.  6i;  S.  C.  1  Salk.226.  S,  P. 
-^    ,    .  Gurnet  v    Wood.  7  Mod   SO^J, 

iiexecatorv      ^  testator  dcvisod  to  his  wile  for  life,  and  to  her  son,  after  the  death  of  his 
which  can   niother,  if  she  should  have  a  son;  and,  if  such  son  should  die  within  age,  then 

be  Mnpport       •  Fiom  the  na^urs  of  the  Interest  in  lauds,  tpnenionts,  nm\  hpre*1itament'<,  recu^iitsed  by 

ed  a«  n  re     the  nuinlcipril  l.iws  of  ihid  country,  no  remainder  can  be  limited  to  take  otTect  .^f»er,  or  rest 

mainder.       upon,  any  estate  in  O'C-Minplie;  bemuse,  a  fec-siinple  exhausting  all  the  inierost  thai  a  donor 

has,  where  the  whole  is  granted,  there  can  be  no  remainder:  10  Rep.  95;  ]  Inst.  18;  Dyer, 

f  When  one  limitation  i?  execatory,  all  the  others  are  so  likewise;  thus,  the  several  limi- 
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t  tohe  right  heirs  of  the  devisor.     The  testator  died  without  issue;  his  wife    [  303  j 
married  again,  and  had  a  son.     It  was  adjudged  that  the  estate  limited  to  that 
son  was  not  an  executory  devise,  but  a  contingc;nt  remainder,  because  the  mo- 
ther had  an  ci^tate  of  freehold  capai)le  of  supporting  it. 

2.  Doe,  i>.  Mu>sell  v.  Mo  iOin.  T.  T.  n90  K.  B.  3  T,  R.  762.  Th"»  «« 

The  testat'>r  devised  to  B. ,  for  life;  remainder  to  C.   for  ninety-nine   years,   .'  *  i^ 
if  hesliould  80  long  live;  and  after  the  several  deceases  of  B.^C.j  to  the  „jgg,  j^  ]j^ 
heirs  of  the  body  of  B.,  but  not  to  descend  entirely  to  B^s  eldest  son,   £.,  but  for  life;  ro 
that  £.  might  appoint  the  same  to  all   his  children  living  at  his  death;  and,  in  mainder  to 
default  of  appointment,  then  to  his  sons,  as  tenants  in  common,  in  tail;  remain-^*  ^^^  ?^ 
der  to  his  daughters  in  like  manner;  remainder  over.     B.  survived  the  testa- ^JJ*™' '^  "® 
tor,  but  died  in  the  life-time  of  C.     On  the  question,   whether   the   remainder  i^^u^g. 
to  the  heirs  of  G.  was  a  contingent  remainder,  depending  on  the  preceding  es- remainder 
tate  of  freehold  in  B.,  and  therefore  failed  by  the  death  of  B.  in  E.'s  life-time,  to  the  heirs 
for  want  of  a  continuing  particular  estate  of  fteehold  to  support  it;  and  that  this  of  the  body 
case  differed  from  Hopkins  v.  Hopkins;  Ca.  Temp.  Talb.  44;  since  there,  B.  ®r.^'  y^ 
the  first  taker,  died  in  the  life-time  of  the  testator,  and  then  the  freehold  limit-  |f,J|it  Jij^n 
ed  to  him  liever  taking  effect,  the  contingent  limitation  over  vested   by  way  of  j  3q^  i 
executory  devise;  but  as  the  preceding  freehold  in  this  case  had  once  vested,  to  ^he  heirs 
The  subsequent  limitation,  which  took  o  .ect  upon  it  by  way  of  contingent  re-  was  holdea 
^mainder,  could  never  atlerwards  enure  as  an  executory  devise.  &  contio 

S.   Wealthy  V.  Bosville,  E.  T.  1736.  K.  B.  Ca.  Temp   Hardw  558.       gentremain 
A  tejttator  having  charged  certain  legacies  on  hi3*lands,  devised,  that  in  case      ' 
his  son  T.  should  happen  to  die  before  he  married,  or,  being  married,  should      "  ^^."*" 
have  no  children,  then  his  lands  should  remain,   and  descend  equally  to  hisg^^^^^-^^ 
daughters  and  their  heirs,  paying,  Sec;  and,  in  case  both  his  daughters  should  cAd  be  con 
die  without  being  married,  or,  lieing  married,  should  have  no  children,  thenheatmed  to 
willed,  that  all  his  estate  should  descend  to  J.  M.;  and,  at  the  end  of  the  will,  pa«  ^  es 
he  gave  and  devised  all  his  estate,  real  and  personal,  not   already  disposed  of  j"*®  h***^^'* 
by  his  will,  to  his  son  T.     After  the  testator's  death,  his  son  J.,  entered,  suf-  J^  ^*  ^  ° 
fered  a  recovery,  and  died  also  without  issue;  and  then  the  heir  of  J.  M.  en- ^ui  be 
tered  *     The  question  was,  whether  the  devise  to  J.  M.  was  a  remainder,  de-  deemed  a 
pending  on  a  particular  preceding  estate  in  the  son  and  daughters,  or  an  exec-  remainder 
utory  devise.     Lord  Hardwicke  said  there  were  two  rule^  which  went  a  great  exp«ct«nt 
way  in  determining  the  case : — First,  that  no  limitation  should  be  construed  to  ?JJ,   .     ? 
bo  an  executory  devise,  if  it  could  be  made  good  by  way  ot  remainder.     Sec-^,f  ^^^^  ^^ 
ondly,  that  it  was  immaterial  in  a  will,  which  words  were   first  or   last,   as  the  eitate  tail 
construction  mu>t  be  made  upon  the  whole  will;  and  here,  in  the  subsequent  and  not  an 

part  of  the  will,  there  was  an  express  devise  of  all  the  residue;  so   that,  taking  execuiory, 

oeviao. 
8^  Cro.  JaC.  ri93.     But,  nhhougli  the  iawwill  not  recognise  a  remainder  to  talce  effect  after 

the  expiration  of  a  fee,  yet  hy  way  of  indulgence  to  a  man's  IhsI  will  and  testament,  and  in 
favour  of  llic  intention  of  devisors,  where  otherwise  the  words  of  a  will  would  bo  void,  it 
permits,  under  ccitain  restrictions,  a  fee  or  other  estate  to  be  substituted  as  an  aliernative  in 
the  place  of  a  r>e  before  limited;  provided  the  substitution  be  to  take  effect  within  a  reason- 
able time.  I>-'vises  of  this  nature  are  called  executory,  because  the  estate  ihercby  limited  to 
take  pi  ice,  by  w.iy  of  substitution,  have  no  present  existence  in  consideration  of  law,  but 
merely  a  capacity  •>f  existence,  and  of  being  executed,  namely,  when  the  contingency  upon 
which  they  are  limited  occurs.  So,  although  iho  policy  of  the  law  of  England  will  not  per- 
mit a  freehold  in  land  .o  be  limited  to  commence  at  a  future  lime  by  any  conveyance  inter 
vivos  upon  a  principle  now  grown  obsolele;  yet,  foi'  th^  reasons  suff5J«-»te«l,  and  in  similar 
circuma  uico/i,  ii  admits  the  limitation  of  a  future  interest,  without  a  procedmg  estate  ti»  sup- 
port it,  n.imeiy,  a  future  interest  sup|jorto<J  by  any  prentvfing  freehold. 

tation^  of  :•  device  of  one  and  the  s.uno  thing  sh.ill  never  bo  made  to  operate  several  ways, 
namely,  som^^  by  w-iv  of  executory  devise,  and  oihor.s,  by  wriy  of  i«m.Hindor;  <  arili.  309, 
Bui  a  DioCiidiiig  eiocutory  limitaion  m.iv  he  uncertain,  when  a  >iuh-'equei»t  one  may  be  cer- 
tain; 2  Ves.  24:^.  610;  I  Sui.  116;  1  *\b^  Kq.  IHS.  pi.  8.  Where  tlhjre  is  a  preceding  estate 
limited,  with  an  executory  ilovise  over  of  the  real  estate  the  intermediate  profits,  between 
the  determination  of  the  first  estate.  mu\  tiie  ve-sing  of  the  limitation  over,  will  go  lo  the 
heir  at  law,  if  not  Ovuerwiso  disposed  of;  2  Ves.  521 .  A  devise  of  all  the  rest  and  residue 
of  thereat  estate  will,  however  pass,  a&  well  the  profits  from  the  testator's  death  to  the  time 
of  the  estate* a  vesting,  an  those  from  the  determination  of  the  first  estate,  to  the  vesting  of 
the  subsequent  one;  1  Ves.  285. 
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the  two  clauses  together,  there  was  an  express  devise  to  the  Son;  and  it  was 
given  by  the  word  **  estate,"  which  was  suffi'*ient  to  carry  the  fee  —so  that  it 
asnouiitcd  to  a  devise  to  the  son  and  his  heirs,  and  if  he  died  without  issue,  re- 
mainder over;  which  was  an  estate  tail.  But  if  that  were  not  so  clear,  yet,  as 
to  the  daughters,  no  objection  could  be  raised;  for  there  was  a  devise  to  them, 
and  if  they  died  without  issue,  &c.,  so  that  their  recovery  was  sufficient  to  bar 
the  remainder;  and  the 'limitation  being  clearly  good,  us  a  remainder,  could 
not  be  considered  as  an  executory  devise. 

4.  Doe,  d.  Scott  v.  Roach.  M.  T.  1816  K.  B.  5  M.  SfS.  482. 
But  a  liiiii  From  this  case  it  appeared  that  there  was  a  devise  to  J.  N.,  his  heirs  and  a«- 
wh^h'waa  ^^S^^y  ^^^  ever;  that  there  was  the  following  proviso—"  in  case  of  his  dying 
origtniill^  a  without  issue,  then  the  messuages  I  have  before  given  him  and  his  heirs,  after 
contingent  the  death  of  the  said  J.  N.  and  his  wife,  to  the  children  of  my  grand-daughter, 
remainder,  M.  D.  as  tenants  in  common."  J.  N.  died  without  issue  in  the  testator's  life- 
may  lake  time,  leaving  a  widow,  who  survived  the  testatrix.  1  hree  of  the  children  of 
cxecarorr  ^^  ^  died  during  the  life-time  of  J.  N.'s  widow.  The  court  held,  that  J.  N. 
devise,  in  ^^^uld,  if  he  had  lived,  have  taken  an  estate  tail,  with  a  contingent  remainder 
conse  to  the  children  of  M.  D.,  but  that  the  lapse  by  his  death  turned  that  limitation 

quence  ore  into  an  executory  devise,  which  thus  only  depending  on  the  event  of  J.  N.'s 
vents  hap    ^yidow's  death,  was  not  too  remote,  as,  however,  the  ulterior  limitations  ex- 
f^i't*  *8     P**^ssed  an  estate  of  inheritance,  in  perpetuity,  or  quantum  of  interest,  the  chil- 
life-tinie*    ^''^"  ^"^X  ^^^^  ^^^®  estates,  and  a  vested  interest  on  the  death  of  the  testatrix. 
j  305  1    ^^^  shares,  therefore,  of  those  who  died  in  the  life-time  of  J  N.'s  widow,  pass- 
ed to  the  heir  at  law  of  the  testratrix. 
5.  Doe,  d.  Fonnereao,  v.  Fonnereau  M.  T.  1780.  K.  B.  Doug.  487. 
And,  in  A  testator  devised  to  the  heirs  male  of  the  body  of  T.,  testator's  eldest  son; 

someinstan  (to  whom  an  estate  for  Hf*  had  been  limited  by  deed,^  and,  in  default  of  such 


^^'  *th*  c  '*'^"^>  *^  testator's  second,  third,  tburlh,  and  fifth  sons,  successively  in  tail  male. 
carrence  of  ^^  ^^^^  held,  that  if  T.  died,  leaving  an  heir  male  of  his  body,  the  limitation  to 


upon 


snbseqnent  ^^^  testator's  next  son  took  effect,  as  a  remainder  expectant  on  the  estate  tail 
events.*       of  such  heir  male;  and  if  he  died,  leaving  no  male  issue,  that  took  cfiect  iD>- 
mediately  as  an  executory  devise. 

2,  In  what  cases  allowed, 
(a)   With  reference  to  the  'property  conveyed, 
(a  1  ^  Estates  of  inheritance, 
I,  Doe,  d.  Barnfield,  v.  Wetton.  H.  T.  1800.  C.  P.  2  B   ^  P.  324.  S.  P. 
GowER,  D.  Grosvenor,  V.  PiGGOT.  9  Mod.  249.  S.  P.  Bate  v.  Amhert. 
T.  Raym.  83.  S   P.  Gibbons  v.  Summers.  3  Lev.  22.  S.  P.  Fortescue 
Estates  of  y.  Abbott  2  Lev.  202.  S.  P.  Snowe  v.  Cutler.   1  Lev.  135;  S.    C.  1 

^^^^^l^^  Lev.  153.  S.  P.   Plunkett  V.  Holmes.  I  Lev.  II;  S  C.  Raym.  28.  S. 

the  M?n?e  P-  Walter  v.  Drew.  1  Com,  372.  S.  P.  Reed  v.  Hatton.  2  Mod.  26. 

orexecato  S.  P.  Taylor  v.  Biddall.   2  Mod.  292.  S.  P.  Mares  v.  Mares.  1  Str. 

ry  devisee;  133.  S.  P.  Smith  v,  Farnaby.  Cart.  «53.   S.  P.  Goodtitle,  D.  Gurnall, 

fint,  where  v.  Wood.  Willes,  211,  S.  P.  Andrews,  d.  Jones,  v.  Fulham.  And.  263. 

thedeviBor  g  p    Harris  v.    Harris.    4  Burr.    157.  S.  P.  Anon.  M.  T.  1704.  K. 

the'*whole  ^  6  Mod.  241.  S.  P.  SciTTERwooD  v.  Edge.   1  Salk.  229. 

fee,  bat  op  -^  person  devised  a  copyhold  estate  to  his  daughter,  S,  S.,  and  her  heirs  and 
oD  some  fu  assigns,  for  ever;  but  if  his  said  daughter  should  happen  to  die,  leaving  no 
tarecontin  child  or  children,  or  lawful  issue  of  her  body,  living  at  the  time  of  her  death. 


fj?"*^^.  *?"■?  then  he  gave,  devised,  and  bequeathed  all  the  said  cop\hoId  premises  to  T. 

portion,  *'  ^  '  ^"^  *^*^  ^^^^^'     ^^^  ^^*^^"  ^"^  ^^^  ^^^^^  ju<Jg^9  of  the  Court  of  Common 
and  devises  ^^^^^  held,  that  the  whole  fee  being  given  to  S.  S,,  her  heirs  and  assigns,  no 


the  eitato  o  further  remainder  over  could  be  limited  upon  that  fee;  and,  therefore,  the  es- 
verto  some  fate  given  to  T.  B.  was  a  new  fee,  limited  upon  a  contingency;  that  is,  anes- 
oiher  per     ccutory  devise. 

son. 

*  Sometimes  a  limitation  is  so  framed  as  to  take  eflect  as  a  remainder  in  fee  in  one  event; 
nnd  an  executory  limitation,  engrafted  on  an  tUtematc  continffent  remainder  in  fee,  in  ano- 
fhnr  2  B.  &  C.  9V6;  8.  C.  D.  A-  R.  60«. 
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2.  Gulliver  v.  Wickett.  M.  T.  1745.  C.  P.  1  Wils.  105.  And  thii 

A  person  devised   lands  to  his  wife,  for  life;  and,  after  her  death,  to  sach  'JJ*®  ^P^^ 
child  as  she  was  thcti  supposed  to  bo  ensUnte  with,  and  to  the  heirs  of  such  g^^J^^j^j  * 
child   for  ever;  provided,  that  if  such  child  as  should  happen  to  he  born  should  be  not  vtat 
die  before  the  ago   of  21   years,   leaving  no  issue  of  its  body,  the  reversion    [  30H  ] 
should  go  to  another.     Lord  Chief  Justice  Lee  delivered  the  opinion  of  theed,  pro?id 
Court,  that  the  true  construction  of  the  will  was,  that  there  was  a  good  devise  ed  the  alts 
to  the  wife  for  life,  with  a  contingent  remainder  to  the  child  in  fee,  and  a  de-  "v  ae^w® 
vise  over,  which  was  good,  as  an  executory  devise;  and  if  the  contingency  of^^^^™  *^ 
a  child  never  happened,  then  the  last  devise  was  to  take  effect,  upon  the  death  i^^i^^  tffect 
of  the  wife.  *  in  dofea 

Mnee  of  the  estate  fint  devised,  on  an  event  subaeqnent  to  ita  becoming  vested. 
3.  Clarke  v.  Smith.  H.  T.  1698.  C.  P.  I  Lutw.  313.  S.  P.   Gore  v.  Gore.  Sccondlv; 
M.  T.  1735  K.  B.  «2  Sir,  948.  S.  P.  THEOBAros   v.  Duffoy.  9  Mod.  J^^?""®  «^« 
102.  S.  P.  Doe,  d.  E vrl  op  Cholmovdly,  v.  Maxet.  12  East,  689.         ^^i^^l 
A.  devised  lands  to  B.,  in  fee,  to  cotiunence  and  take  effect  six  months  afler  p^rtinc 
the  testator's  death.     This  was  adjudged  to  be  a  good  executory  devise. ,         withtne 
irtimediate  fee,  gires  a  future  estate  of  frnohold,    to  arise  either  upon  contingency,  or  at  a 
period  certain  unprecedented  by  any  imniediatu  freehold. 

(6  1 )  Eitales  not  of  inheritance, 
1.  Wright  d    Plowden',  v.  Cvrtwright.  E  T.  1757.  K.  B.  1  Burr.  282!. 

Love  v.  Wv.vdham.  I    Mod.  545. 
Per  Lord  Mansfield,  C.  J.     When  long  and  beneficial  terms  came  in  use.  So,  a  bs 
the  convenience  of  families  required  that  they   might  be  settled  upon  a  child  qaest  over 
afler  the  death  of  a  parent;  such  limitations  were  soon  allowed  to  be  created  ^j!  *  '"'"^ 
by  will,  and  the  old  objections  were  removed  by  changing  the  name  from  re-?    y«*™« 


now 


mainders  to  execiitory  devises.      The  same  reason   required  that  such  Hmita- -qq^  ..f. 
tions  might  be  created  by  deed,  as,  for  instance,  marriage  settlements^  to  ans- 
wer the  agreement  of  parties,  and  exigencies  of  families. 

See  8  Rep.  95;   10  id.  46;   1  Vern.  235. 

•  (6)   fVUa  reference  to  the  pei'iod  xoithin  which  the  limitation  is  permitted. 

{a  \)  As  to  estates  of  inhei'Uance, 
I.  Thelluson  v.  Woodford.  T.  T   1805.  Dom  Proc.  1  N.  R.  357. 

The  testator  by  his  will  gave  his  residuary  real  and  personal  estate  to  trus-  V*.®'?*^''*^ 
tees,  upon  trust,  to  invest  the  personalty  in  the  purchase  of  lands,  and  stand  ^f^^  ^i^ 
seised  of  the  lands,  so  to  be  purchased,  as  well  of  the  testator's  own  lands,  du- first  alluded 
ring  the  lives  of  his  tlirec  sons,  and  the  is.sue   of  such  of  them  as  should  be  to,  miut 
born  in  his  life-time,  or  in  due  time  atlerwards  (who  amounted  to  sixteen  per- v«*^  within 
sons    and  the  life  of  the  survivor,  to  lay  out  the  rents  in  the  purchase  of  other   j  «JJ?  -t. 
lands,  to  be  settled  to  the  same  uses;  and  afler  the  death  of  the  survivor,  the    I      ^    I 
estates  to  be  divided  in  throe  lots,  and  the  premises  comprised  in  one  lot  to  be  jjj-^  ^^  ^^^^ 
conveyed  to  the  eldest  male  lineal  descendant  then  living  of  his  son,  P.  J.  T.,  in  being, 
in  tail  male,  with  remainder  in  equal  moieties  to  the  male  lineal  descendants  of  and  21 
his  two  other  sons,  G.  W,  T.,  and  C,  T.,  in  the  same  manner  as  thereinbefore  y«*ra. 
directed,  with  respect  to  the  descendants  of  P.  J.  T.    with  cross  remainders; 
and.  in  case  there  should  be  but  one  such  descendant,  then  to  such  one  in  tail 
male,  with  remainder  to  the  use  of  the  trustees,  their  heirs  and  assigns,  upon 
the'  trusts  afler  mentioned.      The  premises  comprised  in  the  other  two  allot- 
ments were  directed  to  be  conveyed  to  the  use  of  the  eldest  male  lineal  des- 
cendants of  his  two  other  sons,  in  the  same  manner,  with  corresponding  croFs- 
remainders.     And  the  trustees  were  directed  to  stand  seised  of  the  estates,  ia 
failure  of  lineal  male  descendants  of  thQ  testator's  several  sons,  in  trust  to  sell, 
and  pay  the  money  to  his  Majesty,  his  heirs  and  successors,  to  be  applied  to 

*  A  bequest  over  of  a  sum  of  years,  afler  a  previous  disposition  for  life,  was  formerly  void; 
because,  an  estate  for  life  being  of  greater  estimation,  in  the  eye  of  the  law,  than  the  longest 
term  for  years,  it  was  concluded  that  the  lunitaiion  of  a  term  for  years,  to  a  person  for  life, 
was  a  complete  disposition  ef  it;  and  it  was  also  con.sidered;  that  the  possibility  of  a  term 
continuing  lonffor  than  the  life  of  the  person  to  whom  it  was  first  bequeattiod,  was  not  tuch 
an  interertt  as,  by  the  rules  of  law,  could  be  limited  oven  6  Cm.  Dig.  433. 

f  Though  to  a  penon  not  in  esse,  or  not  ascertained;  1  Roll.  Abr.  613  1  Ab.  £q.  191, 
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the  use  of  thd  sinking  fund,  as  should  be  directed  by  parliament.  The  Lord 
Chief  Baron  M'Donald,  pronounced  the  opinion  of  the  judges  as  to  certain 
objections  which  had  been  made  to  the  validity  of  the  will.  The  first  objec- 
tion to  the  will  is,  that  the  testator  has  exceeded  that  portion  of  time  within 
which  the  contingency  must  happen,  upon  which  an  executory  devise  is  per« 
mitted  to  be  limited  by  the  rules  of  law  for  three  reasons.  First;  because  so 
great  a  number  of  lives  cannot  be  taken  as  in  the  present  instance  to  protract 
the  time  during  which  the  vesting  is  suspended.  Secondly;  that  the  testator 
has  added  to  the  lives  of  persons  who  should  be  born  at  the  time  of  his  death^ 
the  lives  of  persons  who  migh(  not  be  born.  Thirdly;  that  after  enumerating 
different  classes  of  lives  during  the  continuance  of  which  the  vesting  is  sus- 
pended, the  testator  has  concluded  with  these  restrictive  words,  ^*  as  shall  he 
living  at  my  decease,''  or  bom  in  ^^due  time  afterwards ;"  and  that  as  these 
words  appertain  only  to  (he  last  class  in  the  enumeration,  the  words  which  are 
used  in  the  preceding  classes  being  unrestricted,  they  will  extend  to  grand-chil- 
dren and  grcat-grand-children,  and  their  issue,  and  so  make  this  executory  de- 
vise void  in  its  creation,  as  being  too  remote.  With  respect  to  the  first  ground, 
viz.,  the  number  of  lives  taken,  which  in  the  present  instance  is  nine,  I  appre- 
hend that  no  case  or  dictum  has  drawn  any  line  as  to  this  point  which  a  testa- 
tor is  forbidden  to  pass.  On  the  contrary,  in  the  cases  in  which  this  subject 
has  been  considered  by  the  ablest  judges,  they  have  for  a  great  length  of  time 
expressed  themselves  as  to  the  number  of  lives,  not  merely  without  any  quali- 
fication or  circumscription,  but  have  treated  the  number  of  co-existing  lives  as 
matter  of  no  moment;  the  ground  of  that  opinion  beinir,  that  no  public  incon- 
venience can  arise  from  a  suspension  of  the  vesting,  and  thereby  placing  land 
out  of  circulation  during  any  one  life,  and  that  in  ^ct  the  life  of  the  survivor 
of  many  persons  named  or  described  is  but  the  life  of  some  one.  The  second 
objection  which  has  been  made  in  this  case  is,  that  the  testator  has  added  to 
the  lives  of  persons  in  being  at  the  time  of  his  decease,  those  of  persons  not 
then  born.  It  becomes,  therefore,  necessary  to  discover  in  what  sense  the  tes- 
tator meant  to  use  the  words,  "born  in  due  time  afterwards;"  such  words, 
in  the  case  of  a  man's  own  children,  mean  the  time  of  gestation;  what  La 
[  308  ]  to  be  intended  by  these  words  in  this  will  must  be  collected  from  the  will  itself. 
It  may  be  collected  from  the  will  itself,  that  by  those  words  the  testator  meant 
to  describe  the  period  of  time  within  which  issue  might  be  born,  during  whose 
lives  the  trust  might  legally  continue,  or,  in  other  words,  whom  the  law  would 
consider  as  born  at  the  time  of  his  decease.  Now  these  could  only  be  such 
children  of  the  several  persons  named  as  their  respective  mothers  were 
enaient  with  at  the  time  of  his  death;  or,  he  may  have  meant  to  use  the  word 
^'  due,"  as  denoting  that  period  of  time  which  would  be  the  necessary  period 
for  effecting  his  purpose.  This  is  probable  from  his  using  the  same  word,  as 
applied  to  the  time  during  which  a  presentation  to  an  advowson  mentioned  in 
the  will  might  be  suspended  without  incurring  a  lapse  The  third  ground  of 
objection  depends  upon  the  application  of  the  restrictive  words  which  are  ad- 
ded to  the  enumeration  of  the  different  classes  of  persons  daring  whot;c  lives 
the  restriction  is  suspended.  This  objection,  I  conceive,  will  be  removed  by 
the  application  of  the  usual  rule  of  construing  wills  to  the  present  case.  First, 
where  the  intention  of  the  the  testator  is  clear,  and  is  consistent  with  the  rules 
of  law  that  shall  prevail.  His  intention  evidently  was  to  prevent  alienation  aa 
long  OS  by  law  he  could;  if  then  it  is  to  be  supposed  that  the  restrictive  words 
are  to  be  confined  to  the  last  of  seven  diifercnt  description  of  persons,  and  that 
the  testator  intended  to  leave  the  four  description  of  persons  which  immediate- 
ly preceded  this  seventh  class,  without  the  benefit  of  such  restriction,  although 
they  equally  stand  in  need  of  it,  we  must  do  the  utmost  violence  to  all  estab- 
lished rules  on  this  head.  That  construction  is  to  be  adopted  which  will  sup- 
port the  general  intent.  The  grammatical  rule  of  referring  qualifying  words 
to  the  last  of  the  several  antecedents  is  not  even  supposed  by  grammarians 
themselves  to  apply,  when  the  general  intent  of  a  writer  or  speaker  would  be 
defeated  by  such  a  confined  application  of  them.     With  respect  to  your  Lord- 
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ship^s  second  question,  the  objection  to  such  child  being  entitled  must  arise 
from  an  allowance  having  been  made  for  the  time  of  gestation  at  the  end  of 
the  executory  trusts.  It  scc*m:3  to  be  settled  that  an  estate  may  be  limited  in 
the  first  iustatioo  to  a  child  unborn,  and,  I  apprehend,  to  the  ^rst  and  other 
sons  in  fee  as  purchasers. 

AHer  the  opinion  of  the  judffos  had  been  delivered,  the  Lord  Chancellor 
addressed  the  house  as  follows:  The  learned  judges  having  giveni  their  opinion 
upon  the  pr>ints  of  law  reterred  to  them,  there  is  nothing  remaining  for  the 
consideration  of  the  houi^e  ex«^.ept  one  question,  which  could  no  be  referred 
to  the  judges. — Whether  a  testator  can  direct  the  rents  and  profits  to  be  accu- 
mulated during  that  peri<id  for  which  he  may  so  make  the  property  unaliena- 
ble?    That  he  may  do  so,  I  take  to  be  most  clear.      In  truth,  I  speak  in  the 
hearing  of  those  who  will  assent  to  me  when  I  say,  that  if  the  testator  had  gi- 
ven the  residue  of  his  personal  estate  to  such  person  as  should  be  the  eldest 
male  descendant  of  P.  I.  T.,  at  the  death  of  the  survivor  of  all  the  lives  with- 
out more,  that  simple  bequest  would  direct  an  accumulation  until  it  should  be 
seen  what  person  answered  the  description  of  that  male  descendant;  and  the 
effect  of  the  common  rules  of  law  would  have  supplied  the  rest.      The  course 
of  pn3ceeding  would  have  been  to  inquire  whether  the  executory  devise  of  the 
personal  estate  to   such  future  individual  were  good;  and,  if  it  were  good,  ^ -^-^^  ^ 
then  wherever  the  residue  was  given «  the  interest  and  profits  would  go  like-  I  ^^  I 
wise,  there  can  be  no  more  objection  to  such  person  taking  the  interest  than 
the  capital  itself.      This,   therefore,  is  a  case  in  which   the   legal  doctrine  is 
clear,  and  equita!)le  doctrine  is  clear.     Whatever  may  be  our  regret  upon  the 
subject,  is  it  not  our  duty  to  determine  according  to  the  rules  of  law  and  equi- 
ty .^     When  I  put  the  qiiestion  whether  this  judgment  shall  be  reversed,  I  shall  . 
think  myself  bound  to  say  that  I  think  it  ought  to  be  affirmed. — ^Judgment  &f-|noniha°^ 
firmed.                                                                                                                                           ter;*  (and 
2.  LoxG  V.  Blackball.   H  T.  1797.  K.  B.  7  T.  R.  100.                  anterior 

The  question  in  this  case  was  whether  a  limitation  to  arise  on  the  failure  of  to  sutate 
issue  male  living  at  the  death  of  a  child  en  vintre  sa  mere^  and  which  involved  ^  J"^  *^ 
a  double  allowance  of  gestation,  since  issue  in  the  womb,  at  the  death  of  such  ^g  ^'J  ®* 
child,  would  be  considered  as  issue  "  living'^  at  that  period,  was  good?     I^heg^,^^  „|^ 
decision  established  its  validity.  which  fixed 

*  This  limitation  was  ocnatfione  J  by  the  rule,  thai  an  executory  devise  cannot  be  barred  or  the  period 
prevented  from  taking  effect,  by  any  mode  whatever.     Had  it  not  been  adopted,  they  might  for  sospend 
nave  been  used  as  a  means  of  creatine  perpetuities;  6  Cru.  Dig.  408.  '^^%  ^he  ves 

It  may  be  observed  that  it  was  lately  decided,  that  the  circumstance  of  the  vesting  in  pos-  ting  of  pro 
session  being  postponed  beyond  the  prescribed  limits,  does  not  affect  the  validity  of  a  gift,  perty,  rega 
which  vests  in  interest,  within  those  limits.     The  proviaon  for  suspending  the  possession,  in  lated  also 
tach  a  case,  is  simply  void;  3  Bing.  153.  its  enjoy 

t  This  statute,  after  reciting  that  it  was  "  expedient  that  all  dispositions  of  real  or  person-  ment.) 
al  estate,  whereby  the  profits  and  produce  thereof  are  directed  to  be  accumulated,  and  the 
beneficial  enjoyment  thereof  is  postponed,  should  be  made  subject  to  the  restrictions"  there- 
inafter-contained, enacts,  that  no  person,  by  deed  or  will,  die,  shall  settle  or  dispose  of  any 
real  or  personal  property  in  such  manner,  that  the  rents,  or  produce,  shall  be  accumulated 
for  a  longer  term  than  tne  life  of  the  settlor;  or  21  years  after  his  decease;  or  during  the  mi- 
nority of  any  party  living  at  his  decease;  or  the  minorities  of  persons  beneficially  entitled; 
and  any  other  direction  snail  be  void,  and  the  rents  &c.  go  to  the  persons  entitled  thereunto, 
s.  1.     But  nothing  in  this  act  is  to  extend  to  any  provision  for  payment  of  debts,  or  for  rais 
ing  portions  for  children,  or  touching  the  produce  of  timber,  s.  i.:  nor  to  any  disposition  of 
heritable  property  in  Scotland,  s.  3.     The  restrictions  of  this  act  are  to  take  effect,  with  res- 
pect to  wills  made  before  the  passing  of  this  act,  only  where  the  testator  shall  be  living,  and 
of  sound  and  disposing  mind,  after  the  expiration  of  twelve  calendar  months  from  the  pass- 
ing of  this  act,  8.  4.     It  has  been  decided,  upon  this  statute,  that  if  its  limits  be  exceeded, 
the  accumolation  is  void  only  for  the  excess,  and  not,  as  in  the  case  of  executory  limitations, 
or  accumulations,  before  the  statute,  void   in  toto;  Lade  v.  Holford,  Ambl.  479;  3  Burr. 
1416;   1  Blackst.  1428.  3.  C.     The  principle  however,  upon  which  trusts  for  accumulation 
are  held  to  be  valid  pro  tanto  only  extends  to  those  trusts,  so  far  as  they  are  affected  by  the 
late  statute:  for,  if  they  exceed  the  limits  allowed  to  executory  devises,  they  will,  of  course, 
■till  be  void  in  toto,  as  before;   Lord  Southampton   v.  Marquis  of  Hertford,  2  Ves.  4*  ,B®*« 
54;  .\Iarshall  v.  Ilalloway,  2  Swanst.  482.     An  opinion  has  been  expressed  by  an  eniinent 
writer  (see  Mr.  Preston's  Treatise  on  Abstracts,  vol.  ii.  p.  181.  and  his  note,  inserted  in  Mr. 
Butler's  Feame,  538,)  that  a  testator,  or  settlor,  may  take  each  of  the  periods  of  accuroula- 
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3,  Beard  v,  Westcott.  M.  T.  1813.  C.  P.  5  Taunt.  39*3. 
On  a  qaes  This  was  a  case  sent  by  the  IMnster  of  (he  Rolls.  A  testator  devised  his 
tion,  how  freehold  lands  unto  liis  grandr^on,  J.J.  B.  and  his  assignee,  during  the  term 
®|*''""*  of  ninety-nine  years,  ir  he  should  so  long  live:  and  iinniediately  after  his  de- 
li ih  c^^se,  then  he  devised  the  same  to  the  tirst  son  of  the  body  of  the  said  J.  J.  B. 
e"^aQ^a&so  lawfully  to  be  begotten,  and  his  assigns  for  the  like  term  of  ninety-nine  years, 
lute  term  if  be  should  happen  so  long  to  live;  and  so  on,  in  tail  male,  to  such  first  son 
of  21  years  lawfully  issuing,  for  ever;  and  for  want  and  in  default  of  such  issue  of  such  first 
could  be  gon,  then  to  the  use  of  the  second  and  otiier  sons  of  the  said  J,  J.  B.  succes- 
rf*^'*^h**  *  sively,  and  the  is^ue  male  of  such  son  or  son?*,  lawfully  issuing,  for  the  like 
Court  of  C  ^®^°*  of  99  years  only,  in  case  he  should  so  long  live.  And  in  case  there  should 
P.  were  of  he  no  issue  noale  of  the  said  J  J.  B. ,  nor  insur  of  such  issue  male  at  the  time 
one  opin  of  his  death;  or  in  case  there  should  be  such  issue  male  at  that  time,  and  they 
Ion;  should  all  die  beiore  they  should  respectively  attain  the  age  of  il ,  without  law- 

ful issue  male,  then  to  the  testator's  grandson  J.  B.  for  S9  years,  if  he  should- 
so  long  live;  and  after  his  decease  to  his  first  son  in  the  same  manner  as  in  the 
former  devise,  with  similar  limitations  over.  And  the  testator  provided  that  if 
any  of  the  devisees  should  assign  their  interest  the  lands  should  go  over  to  the 
person  next  in  succession.  Tire  questions  for  the  opinion  of  the  Court  were, 
first,  what  estate  J.  J.  B.  took;  and  secondly,  whether  any,  and  which,  of  the 
limitations  over  were  good? 

The  Court  certified  that  J.  J.  B.  took  an  estate  for  99  years,  determinable 
with  his  life;  and  that  upon  his  death  his  first  son  took  a  life  estate;  and  that 
the  limitation  to  J.  B,  and  his  first  son,  in  case  of  J.  J.  B.  dying  without  leav- 
ing any  sons,  or  issue  male  of  such  sons  living  at  the  time  of  his  death,  or  be- 
ing such  they  should  die  before  21,  without  lawful  issue  male,  was  good. — 
Further  that  the  other  devises,  t.  e.  those  to  the  issue  male  of  the  unborn  sons^ 
were  void;  See  Somerville  v.  Lctbbridge,  6  T.  R.  2)3. 

The  Master  of  the  Rolls,  In  consequence  of  what  Lord  Anvanley,  M.  B. 
had  said  in  Thellusson  v.  Woodford,  4  Ves.  jun.  377.  **  that  the  period  of  21 
years  had  never  been  considered  as  a  term  that  might,  at  all  events,  be 
added  to  such  executory  devise  or  trust;"  entertained  doubts  whether  the 
Court  had  not  gone  too  far,  in  holding  all  the  limitations  good  that  could  take 
place  during  a  life  or  lives  in  beinff,  or  within  21  years  afterwards;  and  there- 
fore ordered  that  the  Court  should  be  again  attended  with  the  case,  with  the 
following  additional  question:  How  far  the  limitations  over,  in  the  event  of 
there  being  no  son  or  sons  of  J.  J.  B  ,  nor  issue  male  of  such  son  or  sons  liv- 
ing at  the  death  of  the  said  J.  J.  B.;  or  there  being  such  issue  male  at  that 
time,  they  should  all  die  before  they  attained  their  respective  ages  of  21  years, 
without  lawful  issue  male,  were  affected  by  the  circumstance  that  they  were 
to  take  eflect  at  the  end  of  an  absolute  term  of  21  years,  after  a  life  in  being 
at  the  death  of  the  testator,  with  reference  to  the  infancy  of  the  person  intend- 
ed to  take,  or  by  the  circumstance  that  there  might  be  issue  of  J.  J.  B.  living 
at  his  death  to  whom  the  estate  was  given  by  the  will,  but  who  would  be  inca- 
pable of  taking  according  to  the  above  certificate,  for  whose  death  under  21, 
the  limitation  over,  in  the  event  before-mentioned  must  await?"  In  answer  to 
this  second  question,  the  Court  certified,  that  the  limitations  over  (following 
the  terms  of  the  inquiry)'  were  not  affected  by  this  circumstance. 
,  f  311  ]  4.  Beard  v.  Westcott.  T.  T.  IS^2.  K.  B.  6  B.  ^  A.  801. 

'   And  the  In  a  subsequent  stage  of  the  cause,  which  is  stated  in  the  last  decision,  a 

Court  of  K.  case  was  sent  to  this  Court,  embodying  the  substance  cf  the  two  enquiries 
^^.  of  anothgjj^i  ^^  jj^^  Common  Pleas;  in  answer  to  which,  after  a  full  and  able  argument 
the  Court  certified  an  opinion  that  J,  J.  B.  and  his  first  son  took  estates  for 
99  years,  determinable  with  their  lives,  but  that  all  the  limitations  subsequent 

tion  mentioned  in  the  statute;  t>o  that  he  muy  uccnniulatc  for  21  years,  and  a  minority,  and, 
it  would  Roem,  for  the  several  minorities;  but  this  view  of  the  subject  is  at  varianco  with  the 
more  generally-received  opinion. 

*  The  cause  afterwards  coming  on  for  further  directions,  before  Lord  Eldon,  on  the  con- 
flicting certificates,  his  lordship  observed  that,  under  the  circumstances  of  the  case,  he  thought 
the  best  thing  he  could  do,  was  to  confirm  tlie  certificate  of  the  Court  of  King's  bench,  and 
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to,  and  expectant  upon,  the  limitation  to  the  first  son  were  void;  Beard  v.  ^Vest^ 

cott,  5  B.  &  A.  801. 

o.  Roe,  d.    Mawsox  v.  Jeffeuy.   E.  T.  1790.  K.  B.  7  T.  R.  589.  S.  P. 

Marks  v.  Marks.  M.  T.  1720.  K   B.  1  Str.  179;  S.  C.  10  Mod.  420. 

A  person  devised  a  dwelling-house  to  his  grandson  T.  T.,  and  his  heirs  for  A  devi(»e  af 
ever;  but  in  case  his  said  grandson  should  depart  this  life,  and  leave  no  issue,  '^"^  ^jK*"®' 
then  his  will  was,  that  the  said  dwelling-house,  &c.  should  be  and  return  to  E.,  {^eirt  "r* 
M,,  and  S.,  or  the  survivor  or  survivors  of  them.  gne  i^  there 

Lord  Kenyon  said  that  nothing  could  be  clearer,  in  point  of  law,  than  that,  fore,  too  re 
if  an  estate  were  given  to  A.  in  fee,  and  by  way  of  executory  devise,  an  estate  mote. 
was  given  over,  which  might  take  place  within  a  life  or  lives  in  being,  and  ^1 
years  and  the  fraction  of  a  year  after,  the  latter  wasgiiod,  by  way  of  executory 
devise.     The  question,  therefore,  in  this  and  similar  cases  was,  whether  from 
the  whole  context  of  the  will,  it  could  be  collected  that  when  an  estate  was 
given  to  A.  and  heirs  for  ever,  but  if  he  died  without  issue,  then  over,  the  tes- 
tator meant,  dying  without  issue  living  at  the  death  of  the  first  taker.     That 
the  rule  was  settled  so  long  ago  as  in  the  reign  of  James  I.,  in  the  case  of 
Pells  V.  Brown,  Cro.  Jac.  590      That  case  had  never  been  questioned,  or 
shaken,  but  had  been  a«ivcrted  to  as  an  authority  in  every  subsequent  case 
respecting  executory  devises.     It  was  considered  as  a  cardinal  point  on  /his 
head  of  the  law,  and  could  not  be  departed  from,  without  doing  as  much  vio-    [  312  ] 
lence  to  the  established  law  of  the  land  as  (it  was  supposed  by  the  defendant's 
counsel)  the  Court  would  do,  if  they  decided  this  case  against  him. 
6.  Proctor  v.  B-shop  of  Bath  and  Wells.  M.  T.  1794;  C.  P,  2  H.  Bl. 

358. 

The  testator  devised  an  advowson  to  the  first  or  other  son  of  P.  that  should  The  same 
be  bred  a  clergyman  and  be  in  holy  orders,  and  his  heirs;  but  in  case  P,  should  »^q1«  fipp|i^ 
have  no  such  son,  then  to  M.  •  P.  died  after  the  testatrix,  without  ever  hav-  }h«  «cond 
ing  had  any  son.     Tlie  question  was,  whether  the  gift  to  M.  could  take  place  ^^^^^  ^„^ 
OS  an  executory  devise;  for  as  a  contingent  remainder  it  could  not,  for  want  meratcd. 
of  a  particular  estate  to  support  it.     Against  the  devise  to  M.  it  was  argued, 
that  the  devise  was  not  within  the  limits  within  which  an  executory  devise  was 
good,  viz  a  life  or  lives  in  being,  or  21  years  af\er,  because  P.  had  no  son 
born  at  the  testator's  death;  and  if  he  ever  should  have  had  one,  such  son 
would  not  necessarily  have  been  in  orders  within  21  years  afler  his  birth;  for 
by  the  canons  no  person  could  be  admitted  into  deacon's  orders  before  23, 
without  a  faculty,  nor  could  he  be  made  a  priest  before  24.     And  the  devise 
to  M.  it  was  said  was  liable  to  the  same  objection,  on  account  of  the  remote- 
ness of  the  contingency;  for  supposing  there  had  been  no  previous  devise,  the 
devise  to  M.  would  be  to  him  "  if  P.  should  have  no  son  in  orders;"  but  no 
time  was  fixed  for  his  taking  orders,  and  such  devise  being  void  in  its  original 
creation,  could  not  be  made  good  by  the  subsequent  circumstance  of  P.  having 
no  son,  according  to  Goodman  v.  Goodright,  2  Burr.  87r3.  1  Bl.  188;  and  the 
Court  were  of  opinion,  that  the  first  devise  to  the  son  of  P.  was  void,  from  the 

thus  help  the  case  to  the  House  of  Lords,  if  the  pirtics  thought  it  right  to  take  it  tbero. 
The  inclinntton  of  his  opinion  was,  that  the  Court  of  King's  Bench  was  right;  Beard  v.  Wes- 
eott,  1  Turn.  25. 

The  question  again  arose,  in  the  case  of  Bengough  v.  Edridge,  sittings  after  Hilary  Term 
1836,  M3S.  before  Sir  John  Leach,  V.  C.  1  Powell,  by  Jarman,  394.  n.  who  aftnr  hearing  a 
very  elaborate  argument,  expressed  bin  opinion  in  favour  of  the  limitations  of  the  will.  Mr. 
Jarman  (1  Powell,  397.  n.)  has  ra  ide  some  opposite  remarks  on  the  absurdity  of  not  allow- 
ing an  absolute  term  to  be  created.  Ho  h.is  alluded  to  cases  in  which  limitations  were  held 
good,  although  extended  beyond  tlie  minority  of  the  devisee  for  a  few  months;  and  in  one 
case,  a  year;  and  from  thence,  has  shown  the  inconvenience  that  will  arise  from  denying  the 
authority  of  the  opinion  certified  by  the  Court  of  King's  Bench,  viz.  the  splitting  of  tlie  21 
years  into  fractjons,  and  then  deciding  what  portion  i^  to  be  looked  upon  as  the  ultimate  pe- 
riod to  which  such  a  limitation  can  be  protracted.  Ho  also  advances  the  argument,  which 
was  much  depended  upon  in  the  cases  of  Beard  v.  VVostcott,  and  Bengouge  v.  Edridge,  that 
from  such  a  hypothesis  as  relied  on  by  the  Court  of  Common  Pleas  would  follow  this  neces- 
sary consequence,  that  under  the  late  statute  39  &  40  Geo.  3  c.  98.  enjoyment  may  be  po»t- 
fioned  for  a  longer  period  than  the  vesting.  The  question  is  however,  Mr.  Jarman  adds, 
ikely  to  bo  carried  to  the  House  of  Lords. 
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uncertainty  as  to  the  time  when  such  son,  if  he  had  any,  might  take  orderi; 
and  that  the  devise  o^er  to  M.  as  it  depended  on  the  tfame  event,  was  also  void 
ahhough  P.  never  had  any  son.,  it  having  been  decided  in  Chatham  v.  Tothill, 
6  B.  P.  C.  451 ,  that  no  limitation  could  lake  eHect  after  a  prior  devise,  which 
was  void  from  the  contingency  being  <oo  remote. 

7.  Goodman  V.  GooDRiGHT.    M.  T.   HM).   K.  B.   1  BK  Rep.   188;  S.  C.  2 

Burr.  873. 

A  devise,        M.  M  ^  on  the  marriage  of  her  niece  M.  W,,  who  aflerwards  became  her 

therefore,    ^^j^  ^^  ^^^^^  ^-^^^  jy  W.,  entered  into  articles,  covenanting  to  settle  an  estate 

eraKailore  ^'^'  ^^^^  '^^  ^^'  ^^">  ^'^^  remainder  to  the  is«ue  of  that  marriage  in  tail,  with  the 

ofheira  or  reversion  to  herself  in  fee,  whenever  D.  W.  should  have  settled  his  own  estate 

issae,  will   to  the  same  uses.     M.  M.  by  her  will,  reciting  the  articles,  gave  her  equita- 

not,  in  thii  ble  reversion  in  the  premises  to  the  heirs  of  the  body  of  M.  M.,  by  any  after 

caae,  be      taken  husband;  and  for  want  of  such  issue,  remainder  over  to  C.  L,  in  tail. — 

sapporte  .  jyj    ^y  ^-^^  without  issue,  living  her  hu}4band.     It  was  determined,  that  this 

was  a  future  executory  devise  of  the  reversion  to  the  heirs  of  the  body  of 

M.  M.  by  her    second   husband,   during  the  first   marriage,    on  failure   of 

heirs  of  her  body  by  her  first  husband,  which  was  too  remote,  and  therefore 

void. 

I  313  I    8.  Badger  V.  Llotd.   H.  T.   1699.  K.  B.   1  Ld.  Raym.  523;  S.  C.  1  Salk. 

To  the  rule,      ^  person  conveyed  his  estate  to  the  use  of  himself  for  99  years,  if  he  should 

vise  aAer  a  ^^  ^^'^S  ^^^^«  ^®'^^"^^'' ^^^  ^^^  ^^^^  ^'^  ^^®  ^^'"^  manner;  remainder  to  his  son 

f;eneral        in  the  same  manner;  remainder  to  trustees  and  their  heirs,  during  the  lives  of 
ailare  of     the  father  and  son,  to  preserve  contingent  remainders;  remainder  to  the  first 
iuae  in  not  and  other  sons  of  the  son  in  tail  male;  remainder  (o  the  father  in  fee.     The  fa- 
good,  there  ^^^^  made  hia  will;  and,  after  reciting  the  settlement,  devised  the  lands,  after 
er  the  fot    ^^^  death  of  his  son,  without  issue  male,  to  another  son.     It  was  objected  that 
lowing  ez    ^^^  devise  was  executory;  and,  as  it  could  only  take  effect  on  the  death  of  the 
ceptioni:     ^on  Without  issue,  it  was  void,  as  being  too  remote.  But  to  this  it  was  answer- 
first,  in  the  ed,  that  here  a  man,  entitled  to  a  reversion  expectant  on  an  estate  tail,  devised 
case  of  a    [^^  ^f^^r  the  death  of  the  tenant  in  tail  without  issue,  to  another;  this  was  not 
reversion.    ^^  executory,  but  an  immediate  devise,  and  the  words  "  from  and  afler"  were 
only  a  declaration  when  it  should  take  effect  in  possession.     If  the  son  had  not 
an  estate  tail  in  the  land,  but  the  devises  had  been  af\er  the  death  of  a  stranger 
without  issue,  they  would  have  been  executory  devises,  and  void,  by  reason  of 
the  remoteness  of  the  possibility;  but  here  they  were   limited  aAer  the  deter- 
mination of  the  particular  estate. 

9.  Sanford  v.  Irby,  T.  T^  1820.  K  B.  3  B.  5».  A.  664.  S.  P.  Wellington 

V.  Wellivgtov.  1  Bl  Rep.  645. 
Secondly,        A  testator  having  an  estate,  which  had  been  conveyed,   by   the  settlement 
in  case  of  a  Qi)  \^{q  fifg^  marriage,  to  trustees,  to  the  use  of  himself  for  Hfe;  remainder  to 
defo^u'of   ^*^  ^^^^  ^^^  other  sons  successively,  in  tail  male;  and  having  one  son  and  two 
iggQQ  of  ili0  daughters  by  his  first  marriage,  shortly  afler  his  second  marriage  made  his 
devisor.*     will,  and  devised  to  his  son  all  his  manors,  &c  ,  and   personal  property,  sub- 
ject to  the  payment  of  his  debts  and  legacies:  but,  in  case  his  son  should  de- 
part this  life  without  issue  male,  or  in  case  of  failure  of  issue  male  of  testator's 
body,  he  bequeathed  to  all  and  every  his  daughters,  who  should  be  living  at  the 
time  of  his^eath,  or  born  in  due  time  afterwards,  40,000/.,   equally  to   be  di- 
vided amongst  them,  in  addition  to  what  they  might  be  entitled  to  under  the 
marriage  settlements  of  their  respective  mothers;  and,  if  only   one  daughter, 
then  he  bequeathed  i20,000/.  to  her.     He  then  charged  his  estates  with  the 

*  So  an  executory  devise  over  for  life,  to  a  person  in  ense,  to  lake  plnce  after  a  dying 
without  issue  of  the  first  devisee,  may  be  good:  brcn:ise  the  future  limitation  being  only  for 
the  life  of  a  person  in  esse,  v  munt  necossarily  take  effect  during  that  life,  or  not  at  all;  and, 
therefore  the  failure  of  issue  m  that  ca^o  is  ronfiuerl  to  the  corop  iss  of  a  life  in  being;  Feame's 
£x  Dev.  279.  There  are  also  several  cases  m  which  the  Courts  have  Rup^orted  a  devise 
over  afler  a  general  faiiuro  of  heirtt  or  issue,  hv  raising  an  estate  tail  hy  implication  in  die 
person,  on  the  failure  of  whose  heirs,  or  is«ue,  the  estate  is  devised  over;  for  in  that  case, 
the  second  devise  is  supported  as  a  remainder,  expectant  on  the  determination  of  such  prior 
estate  tail;  6  Cru.  Dig*  432. 
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payment  of  these  sums,  and  devised  them  to  A  and  B.  their  heirs,  4*^.,  with, 
oat  impeachfnent  of  waste,  upon  trust,  by  sale  or  mortgage,  to  raise  a  sufficient 
sum  to  pay  those  legacies  with  interest;  and  he  then  devised  the  remainder  of  [  314  | 
his  lands,  manors,  &c.  as  should  not  be  sold  by  the  trustees  for  that  purpose, 
for  want,  or  in  failure  of  issue  male  of  his  b(»dy,  as  aforesaid,  unto  his  brother 
for  life,  with  diiTerent  remainders  over.  The  testator  had  no  children  by  the 
second  marriage ;  and,  his  only  son  by  the  first  marriage  having  died  under 
age,  unmarried,  and  without  issue,  the  court  held,  that  the  surviving  daughters 
took  no  estate,  by  descent,  in  the  hereditaments  devised  by  the  will;  and,  sec- 
ondly, that  if  the  devise  to  A.  and  B  had  been  of  a  power  to  raise  money  by 
sale,  and  not  of  a  legal  estate,  that  the  testator's  brother  would  not  have  taken 
an  estate  for  life,  with  remainders  over;  and,  th  rdly,  that,  under  the  will,  A. 
and  B.  took  an  estate  in  fee. — See  Ca.  Temp,  Talb.  26*2;  4  Mod.  316;  4 
Burr.  2165;  6  Bro.  Pari.  C.  58;  12  East,  253;  4  Bro.  Ch,  Rep.  441. 

(6  1)  Estates  rwt  of  inherifance.  On  thia 

1.  Love  v.  Wvndham.  H.  T.  1^70  K.  B.  1  M  »d.  50;  S.  C.  1  Vent.  79;  S.P"^»^»»;n* 

C.  1  Lev.«90.  S.  P.  BuRFORD  v.  Lee.  K.  B.  2  Freem.  210.  consuac 

A  person  devised  a  term,  for  years,  to  his  wife  for  life;  and,  aAer  her  de-tj^„  .^.^ 
cease,  to  N.,  his  son,  for  life;  and  if  N.,  his  son,  should  die  without  issue  of  vails  be 
his  body  begotten,  then  he  devised  it  over  to   B.     The  whole  rourt  was  unan-  tween  exec 
imousiy  of  opinion,  that  the  bequest   to  B.  was  void;  for  that,  as  he  could  not"^®''^  ^® 
take  until  the  death  of  N.  without  issue,  it  was  the  same  in  effect  as  if  it  had^°®**^-° 
been  to  N.  and  the  heirs  of  his  body,  with  remainder  to  B  ,  which  would  have  y^^„  and 
been  clearly  bad;  because,  afler  a  term  was  devised  to  one,  and  the  heirs  of  executory 
his  body,  no  other  limitation,  nor  any  appointment  of  it,  by  way  of  executory  devises  of 
devise,  could  be  made;  for  the  law  would  not  presume  any  term  to  have  con-f***'®^  of 
tinuance,  so  long  as  issue  of  the  body  might  continue;  and  therefore  a  limita- "*'*•'**„    , 
tion  afler  an  indefinite  failure  of  issue,  depended  upon  too  remote  a  possibility,  ^j^^gj,  ^^ 

2.  LovG  V    Blackhall.  H.  T.  179/.  K.  B.  7  T.  R.    100.   S.    I  .   Goodtitle  not.  there 

'     D.  GuENELL.  V.  WooD.  id.  10  V  n.  S.  P.   Lamb  v.  Archer.  T.  T.  1693.  fore,  be  Hm 
K.  B.  Comb.  208-   S.  V.  Carth    266.  ited  upon  a 

Testator,  after  certain  intermediate  devises,  which  expired,  gave  leasehold  8®"®'^*^*V* 
lands  to  the  child  with  «hom  his  wife  was  then  cnsienie^  it   a   son,  (as  it  ^^^r-^J^jj^^^^.®*" 
wards  proved, 1  during  his  life;  and,  after  her  decease,  then  to  such  issue  male, 
or  the  descendants  of  such  issue  male  of  sueh  child,  as,   at   the   time   of  his  J^"^®*"*  *°^'' 
death,  should  be  his  heir  at  law;  and  if,  at  the  time  of  the  death  of  such  child,  [*  ng'^^p^^^ 
there  should  he  no  surh  issue  male,  nor  any  descendants  of  such   issne  male  ^^^^  p^^j^^ 
then  living,  or  in  case  such  child  shr^uld  not  be  a  son,  then  he  bequeathed  the  allowed. 
same  to  A.     The  testator  died  before  the  birth  of  the  Fon,  who   died    without 
issue.     The  court  were  of  opinion,  that  the  devise  to  A.  took  effect,  because  [  315  ] 
it  is  an  established  rule,  that  an  executory  devise  is  gnod,  if  it  must  necessarily 
happen  within  a  life,  or  lives,  in  bein^;  and  21  years,  and  the  fraction  of  anoth- 
er year,  allowing  for  the  time  of  gestation.  ^°^  *^® 
3    WiLKi.NsoN  V.  Sourn.  E.  T.    1708.  K.  B.  7  T.  R.  555.  h^r^err 

The  testator  devised  a  term  to  A   for  her  life;  and,  after  decease,  to  go  to  j^^J^^^jj  j^^ 
B,  and  the  heirs  male  of  his  body  lawfully   begotten,  and  to  their  heirs  and  as- dined  to 
signs,  for  ever;  but,   in  default  of  sueh  issue,  fheny  after  his  decease,  to  go   to  lay  hold  of 
C  bis  heirs,  and  assifi^ns,  for  ever.       B.  died  without  having  ever  had  issue,  fny  words 
The  question  was,  whether  C.  took  any  ihing  under  the  devise.^  '"  ■  ^'*^^[h^ 

Ptr  Cur,     If  personal  property  be  so  limited  that,  if  it  were  an  estate  ofin-    ^^^^^jj, 
faeritance,  it  should  give  an  '^atate  tail,  the  absolute  interest  vests  in  the   first  ©f  the 
taker.      But,  if  the  limitation  be  with  o  double  aspect  to  A,  and  to  the  issue  of  words  •'  dy 
his  body,  then  over,  it  is  a  good  limitation      *  It  therefore  depends  on  a  matter  jng  withoot 
of  construction,  whether  the  testator  meant  an  indefinite  failure  of  issue  of  B. ,"*•"«»**  "°^ 
or  on  a  failure  of  issue  living  at  the  time  of  the  death  of  B.     What  are  the  J^^^'^"*^  , 
words  of  the  devise?      "  To  B.  and  the  heirs  of  his  body,  and  to  their    heirs ;„-  whhont 
and  assigns,  for  ever."      If  that  had  been  all,  B.  could  have  had  the  absolute  iuQe  living 
interest.     But  they  are  controlled  by  these  words,  ^'  but,  in  default  of  such  is-  at  the  time 
aae^  then,  after  hw  decease,  to  go  to  C. ;"  that  clearly  show  that  the  testator  of  the  per 
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sou's  do  meant  that,  if  B.  led  no  issue,  then  the  estate  should  vest  in  C;  and  that  is 
cease  ia  within  the  rule  applicable  to  executory  devises,  which  says,  that  a  devise  is 
^^^^'  rt  the  8^^^»  ^*  ^^  "***/  ^*^®  place  after  a  life,  or  lives,  in  being,  and  wiihin  21  years 
intenUon  of '^"^  ^^^  portion  of  another  year  afterwards.  Consequently,  we  roust  certify, 
ihe testator,  that  C.  takes  an  absolute  interest.  See  1  P.  Wms.  432;  3  id.  268;  17  Ves. 
by  which  479;  1  Meriv.  20;  2  Eden,  202;  2  Bro.  C.  C.  643. 
constrnc  4,  GooDTiTLE,  D.  Peake,  v.  Pegden.  M.  T.  1788.  K.  B,  2  T.  R  720. 

lion  the  de      ^  person,  possessed  of  a  term  for  years,  bequeathed  it  to  his  grandson,  T. 

b^omeV  ^*  P»  ®^"  °^  ^*  ^  ^-  ^'>  *^^  ^^^  **®^^®  lawful  of  him,  for  ever;  but,  in  case 
valid,  be  he  should  happen  to  die,  and  leave  no  lawful  heir,  then,  and  in  that  case,  he 
ing  confin  gave  it,  after  the  death  of  the  said  X*  B.  P.,  to  the  next  eldest  son,  or  heir,  of 
ed  to  the  the  said  D.  &  S.  P.  T.  B.  P.  took  possession  of  the  term  in  question,  under 
period  of  a  ^y^^  ^y^jj^  ^nj  ^jj^d  without  issue. 

in«  ♦**  *  Lord  Kenyon  said;  that,  on  conference  with  the  rest  of  the  Court,  they 
1316  1  we^"©  clearly  of  opinion,  that  the  limitation  over  was  good.  TIhs  was  a  chattel 
Where,  interest,  limited  to  T.  B.  Peako  and  the  heirs  lawful  of  him,  for  ever;  but,  in 
therefore,  a  case  he  should  happen  to  die,  and  leave  no  lawful  heir,  then  over.  Now,  it 
term  was  was  apparent  on  the  will,  that  the  testator,  by  lawful  heirs,  meant  heirs  of  the 
bequeathed  body;  and  that,  having  no  lawful  heir,  must  be  confined  to  leaving  no  issue  at 

heirs;  and  ^'  J^^slitiction  bf^twceriy  and  contingent  remainder8:\ 

if  he'die  4.  v3s  (0  limitalions  orcr,  after  an  execntoi'y  devise  of  ihe  whole  interest.'^ 

and  leave 

no  lawful  *  ^"^  ^^  devises  of  terms  there  is  no  distinction  between  words  giving  an  express  estate 
heir  then  *•'"''  or  by  implication;  Fearn.  Ex.  Dev.  2-^3;  1  P.  Wms,  43:?;  3  P.  Wms.  263;  nor  between 
to  b!**'  the"  ^^'^^^^  to  .one  for  Jife  expressly,  and  if  he  die  without  if;s>ue,  remainder  over;  or  to  one  in- 
limitation     definitely,  and  if  he  die  without  issue,  remainder  overi  Clare  v.  Clare,  Forrest,  21;  Feame 

to  B.  was     ^*'  ^®^*  ^'^^• 

hold'en  ^  '^^^  essential  quality  in  executory  devises  which  sives  the  distinction  between  them  and 

•  contingent  remainders  its  chief  importance,  is  this;  that  such  interests  are  not,  in  general, 

^       '  liable  to  bo  affected  by  any  alteration  in  the  preceding  estate;  Pells  v.  Brown,  Cro.  Jac.  590; 

while  on  the  other  hand,  as  it  is  essential  to  contingent  remainders  that  they  take  effect  at 
the  instant  of  the  determination  of  the  precedins  estate,  it  follows  as  a  consequence  of  this 
rule,  that  any  act  by  the  owner  of  that  OBtate,  which  amounts  to  a  forfeiture  of  it,  effectRthe 
destruction  of  all  the  dependant  contingent  remainders,  placing  them  in  the  same  situation 
as  if  the  preceding  estate  had  regularly  ex|i*red  before  their  vesting.  Hence  tlie  practice,  at 
this  day,  of  interposing  a  vested  estate  in  trustees,  between  the  particular  estate  and  the  con- 
tingent remainders,  and  which,  by  giving  a  right  of  entry  to  the  owners  of  that  estate,  on 
the  forfeiture  of  the  preceding  estate  of  freehuld,  preserve  the  ulterior  remainders.  Hence 
too,  the  necessity  of  restraining  executory  interests,  in  regard  to  the  period  of  their  taking 
effect;  though  it  is  o  be  observed,  that  the  same  limits  are  imposed  on  contingent  remain- 
ders, notwithstanding  their  destructability;  2  Powell,  by  Jarman,  p.  243.  Thus  in  the  case 
of  Pells  V.  Brown,  Cro.  Jac.  590.  T.  entered  on  the  estate  devised  to  him,  and  suffered  a 
common  recovery;  but  all  the  judges,  except  Doddridge,  held  that  the  recovery  did  not  bar 
the  executory  devise;  for  T.,  the  person  who  suffered  the  recovery,  had  a  fee;  and  W.  B. 
had  but  a  possibility,  if  he  survived  T.;  and  T.  dying  without  issue  in  his  life,  no  recovery 
in  value  should  enure  thereto,  unless  he  had  been  a  party  by  way  of  vouchee.  A  person 
granted  several  annuities,  by  deed,  to  his  younger  children;  and  afterwards  devised  all  his 
lands  to  his  elder  son  and  his  heirs,  upon  condition  that  he  paid  the  annuities,  and  if  he  fail- 
ed of  payment,  that  the  younger  son  should  enter  and  have  them.  The  elder  son  entered, 
aud  mado  a  feoffinent;  and  then  the  younger  son  entered  for  non-payment.  It  was  heM 
that  this  entry  was  lawful,  the  contingent  f  tjtatc  nut  being  divested  oy  the  feoffment;  Palm- 
er, 136;  It  was  resolved  in  M  inning's  case,  S  Kep.  94;  and  also  in  Lampet's  case,  10  id. 
47;  that  in  bequests  of  this  sort,  uf\cr  the  executor  oas  assented  to  the  first  bequest,  it  is  not 
in  the  power  of  llie  first  taker  to  bar  the  bequest  over,  or  executory  devise,  for  be  cannot 
transfer  more  to  anotlicr  tlian  he  has  himself.  Mr.  Fearne,  Ex.  Dev.  55.  says,  it  seems  to 
follow,  us  a  consequence  of  this  exemption  of  executory  interests  from  the  power  of  the  first 
devisee  or  legatee,  that  where  there  is  an  interest  devised  to  one  for  life,  &c.  out  of  a  term, 
and  then  un  cxeuutory  devise  over  of  the  residue  of  the  term  to  anotlier,  any  subsequent 
union  of  the  freehold  or  inheritance  with  the  interest  so  given  to  the  first  devisee,  or  afeofi^ 
mcnt,  or  other  act  of  forfeiture  by  such  first  devisee,  will  not  extinguish  or  affect  die  interest 
of  the  ulterior  devisee;  for  if  it  could,  the  executory  interest  might  easily  be  annihilated, 
witliout  any  prejudice  to  tlie  temporary  interest  of  the  first  devisee,  by  collusion  betwixt 
hiin  anrl  the  reversioner. 

t  (t  seems  now  to  be  settled,  that  whatever  number  of  limitations  there  may  be  after  the 
first  executory  devise  of  the  whole  interest,  any  one  of  them  which  is  so  limited  that  it 
iMi-'t  take  effect,  if  at  all,  wiihin  twenty-one  year",  and  some  months  after  the  death  of  a 


lyEViSK.-^Execittonj.— Conditional  229 

5.  As  fo  cross-rcmaind^rs  connecftd  with*  f  317  J 

7.   Esliitcs  conditional. 1i 
{a)    GcHTflt/  nilru't'  nf^  a.il  ^phciher  mu  ceh  nt  or  subsequent, 
1.  AcHERLEYV.  Vf.rsos.    E.    T.  I7»9.  C.  P.  Willes;  153.  S.    P.    Long  V. 

Den'xm.  E.  T.  1767.  K    B.  4  Burr.  205-2.  S.  P.   Page  v.  Hatward.  K. 

B.  2  Salk.  57J.  S.  P.  Freak  v.  Lee.  E.  T.  1G7:).  2  Show.  37;  S.  C.  2 

Lev   240;  S,  C.  Jones,  I13.J  S.  P.  Onoieyv.  Peele.  H.  T.  1712.  K. 

B.  i  Ld.  Raym    1312  S.  P.  Fry's  Casc,  E.  T.  1672.  K,  B.  1  Vent.  202. 
T.  V.  devised  to  his  sister  E.  A.  n  ront-charge,  to  be  paid  half-yearly  out  Cwnditioni 
of  the  ronls  of  his  real  estate,  during  lier  life;  and  by  a  codicil  declared,  that  "*  ®*J***' ^ 
what  lie  had  given  to  her  should  ho.  accepted,  in   satisfaction  of  all  she  might  P^®^jg°i' 
claim  out  of  his  real  or  per-^onal  csiato,  and  upon  condition  that  she  "  release"    •■  ' 

all  her  right  or  claim  there  to  his  (*xe.'.ut  )r3.  The  Court  held  it  was  a  condi- 
tion precedent^  and  that  an  action,  which  the  husband  as  administrator  had 
brought  for  the  arrears,  could  n  »t  be  sustained.  Willes,  C.  J.  observed,  that 
no  words  necessarily  made  a  condition  precedent  or  subsequent,  according  to 
the  nature  of  the  thing,  and  the  inient  of  the  parties.  If,  therefore,  a  man  de- 
person  then  existing,  may  be  good  in  evcni,  if  no  one  of  the  preceding  ezecntory  Hmitationt 
which  woald  carry  the  whole  interest,  happens  to  vest.  But  when  once  any  precedins ex- 
ecutory limitation  which  carries  the  wholejinterest  happens  to  take  place,  that  instant  an  the 
8Qb<<eqaent  limitations  become  void,  and  the  whole  intere^it  is  then  become  vested;  1  Vera. 
231;  1  P.  Wins.  93;  I  Salk.  l56;-2  \  Wms.  686.  Bot  in  these  foregoing  cases,  it  will 
be  seen,  by  a  reference  to  the  hooks,  that  wherever  a  preceding  execatory  limitation  carri- 
ed the  whole  interest,  n  •^uhseqaent  limitittion  whs  not  considered  as  a  limitation  upon  the 
pie^Teding,  and  to  take  etfect  after  it,  bat  as  an  alternative,  substitoted  in  its  room,  and  to 
take  eSect  only  in  ca^u  the  precedin<;  one  !)hi>Qid  fail,  and  never  take  effect  at  all;  and 
where  i  preceding  executory  liiiiiiation  did  not  carry  the  whole  interest,  a  subsequent  one 
WHS  con^id«»i;ed  either  as  becoming  vasti^d  iti  interest,  as  a  remainder,  expectant  on  tbepre« 
ceding  estitc,  as  soon  as  Mat  look  e()V»ct,  or  else  as  taking  effect  in  possession  at  the  time 
limited  for  the  preceding  estate  to  vc^t,  in  CHse  that  preceding  one  failed  of  taking  effect. 
So  thdt  in  either  case  it  folio wii,  liiat  if  the  preceding  limitaiion  was  not  too  remote  in  ita 
creaiion.  the  subsequent  one  could  not  be  .^o,  being  to  take  effect  at  the  time  limited  for 
the  first,  or  else  not  .-.t  all.  It  was  therefore  necessary  to  distinguish  between  instancea  of 
this  kind  and  iho4e  cases  wher^iin  either  the  preceding  limitation  is  notexecntoryi  but  vest-* 
ed,  or  thare  i^  no  preceding  limitation  At  ail;  for  in  either  erf  such  cases  the  future  limita* 
tion  cannot  be  merely  an  alternative,  but  it  is  absolutely  limited  to  take  effect,  either  after 
the  expiration  of  the  preceding  limitaiion,  or  else,  if  there  be'  no  preceding  limitation,  upon 
the  hippening  of  so.ne  future  event;  and  therefore  if  the  expiration  of  thut  preceding  limi- 
tation be  ')f  too  remote  a  nature,  the  future  limitation  is  void  in  its  creation  and  no  subse- 
quent dcciderit  can  miko  it  good;  becHuse  it  is  not,  as  in  the  tormer  cases,  limited  to  take 
effect  or  fail  upon  the  event  of  a  contingency  whi  h  must  be  determined,  one  way  or  oth-' 
er,  within  the  period  a'lowed  by  law  for  the  vesting  of  an  executory  devise;  but  is  limited 
absolutely,  to  take  effect  on  an  event  which  may  not  h'lppeo  within  such  a  period;  Forresti 
245;  2  IJnrr.  878. 

*  Greater  lati-ude  is  given  by  the  Courts  to  the  imp  ication  of  cross  remainders  in  execa- 
tary  trusts  than  in  direct  devi^en;  1  Ves.  jun.  102;  17  Ves.  67.  In  the  case  of  Home  r. 
Barker;  Coop.  257;  where  a  testator  devised  his  real  estate  to  trustees  and  their  heirs,  up- 
on trast  for  the  use  and  benefit  of  all  and  ov»;ry  his  children  who  should  live  to  attain  the 
age  of  tw»;nty  ofie  years,  or  be  m  rriei,  which  should  first  happen,  in  equal  shares  or  pro- 
portions undivided,  for  their  respective  lives,  with  remainder  to  their  issue  severally  and 
respectively  in  tail  general,  with  cross  remainders  over;  and  the  testator  directed  his  trus- 
tees te  execute  a  settlement  accordingly;  Sir  W.  Grant,  M.  R.  held  that  cross  remainders 
were  to  be  inserted,  not  only  as  between  the  children  respectively,  but  also  as  between  the 
families. 

*!  A  condition  in  general  avoids  or  determines  the  whole  estate  to  which  it  is  annexed; 
ond  the  benefit  of  a  condition  can  only  be  reserved  to  the  donor  and  his  heirs,  notto  astran- 
ger.  In  consequence  of  this  doctrine,  no  remainder  could  be  limiied  on  a  condition:  1st. 
Because  such  condition  would  operate  so  as  to  abridge  the  particular  estate.  2d.  Because 
the  entry  of  the  donor»  for  the  condition  broken,  would  defeat  the  remainder.  It  has  how- 
ever been  long  settled,  that  where  in  a  devise,  a  condition  in  annexed  to  a  preceding  estate, 
and  upon  the  breach  or  non-performance  thereof,  the  estate  is  devised  over  to  another,  the 
condition  shall  operate  as  a  litniiation,  circumscribing  the  measure  and  continuance  of  the 
firdt  estate;  that,  upon  the  breach  or  perforruauce  of  it,  as  the  case  may  be,  the  first  estate 

t  In  this  ca<e  there  was  a  devise  of  legacies,  to  bo  paid  out  of  lands;  then  the  lands  were 
Revised  by  the  same  will  to  J.  S. '^  the  ourt  held  that  though  it  was  not  said  that  J.  8« 
should  pay  the  legacies,  yet  he  took  by  the  devise  conditionally. 
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vised  one  thing  in  lieu  or  consideration  of  another,  or  agree  to  do  any  things  or 
pay  a  sum  of  money  in  consideration  of  a  thing  to  be  done,  in  these  cases , 
that  which  was  the  consideration  was  looked  upon  as  a  condition  preceeent. 
There  was  (he  said)  no  pretence  for  saying,  in  the  present  case,  that  the  de- 
visee could  not  perform  the  condition  before  the  time  of  payment  of  the  an- 
nuity; for  the  first  payment  was  not  to  be  until  six  months  after  the  testator's 
decease ;  and  she  might  as  well  release  her  right  in  six  months,  as  at  any  fi^ 
ture  time. 

£.'.  Gulliver  d.  Corrie,  v.  Ashby.  M.  T.  1766.  K.  B.  4  Burr.  1929;  S.  C. 
1  Bl.  Rep.  607.  S.  P,  Edwards  V.  Hammond.  T.  T.  1683.  C.  P.  S 
Lev.  132. 
Or  sttbse         W.  devised  his  estate  unto  D.  W.  for  life;  remainder  to  S.  and  the  heirs 
qoent;  dc    jj^^\q  of  his  body  lawfullv  begotten;  and  for  the  want  of  such  issue,  to  the  heirs 
thi^namre   "**^®  ^^  ^^®  ^^^y  *^^  I^-  W.,  and  the  heirs  male,  &.c. ;  and  for  want  of  such  is- 
of  the  sab    ^^^j  remainder  over.     Provided  always  and  upon  the  express  condition,  that 
ject  to        the  persons  upon  whom  the  estate  should  descend  and  come,  did,  and  then 
which  they  should,  change  their  names,  and  take  the  testators's-    And  he  did  also  declare, 
f  319  J    that  his  several  devises  of  his  said  estates  were  likewise  on  the  express  condi- 
aro  applicatiQQ^  t^,it  ^q  person  should  plough  or  commit  any  waste  on  the  premises,  &c., 
th^*'^t    t    ^y  ^®^^^°S  trees  (unless  for  necessary  repairs)  or  otherwise,  but  should  ^forfeit 
or  the  par    the  premises  and  ground  upon  which  the  tree  should  be  so  fallen,  or  on  which 
lies.*  such  waste  should  be  committed,  to  the  person  who  should  be  next  entitled  to 

the  premises  according  to  his  will.  And  then  followed  a  devise  of  the  plac<*8 
wasted  to  the  persons  next  in  remainder.  The  testator  died,  leaving  D.  W. 
and  his  nephew  S.  his  heirs  at  law.  D.  W.  afterwards  entered,  and  died;  then 
S.  entered,- and  held  the  estate  for  about  three  years,  and  then  suffered  a  re- 
covery, and  aliened  it,  but  never  changed  fais  surname,  nor  took  the  name  of 
the  testator.  Afterwards  one  of  the  subsequent  remainder-men  in  tail  entered 
on  the  alienee  of  S.  for  a  breach  of  the  proviso,  by  S.  not  changing  his  sur- 
name, as  required  by  the  testator.  And  one  question  was,  whether  the  taking 
the  name  was  a  condition  subsequent,  of  which  the  heir  might  take  advantage, 
or  a  conditional  limitation,  the  breach  of  which  divested  the  estate. 

Per  Cur.  This  was  not  a  conditional  limitation.  It  was  clearly  not  an  ex- 
press limitation;  and  an  implication  of  one  could  only  be  made  in  order  to  ef> 
fectuate'the  testator's  intention,  and  must  be  a  necessary  implication  to  that 
purpose.  Now  here  it  was  not  so,  nor  should  such  an  implication  be  made  up* 
on  a  limitation  after  estates  tail. 

shall  ipso  facto  determine  and  eipire,  withoat  entry  orclaioa;  that  the  limitalion  overoball 
therenpon  actually  commence  in  posaession,  and  the  person  claiming  noder  it,  whether  heir 
or  stranger,  shall  have  an  immediate  right  to  the  estate.  Thos  is  the  tostator's  intention  ef- 
fectuated, by  substantiating  the  subsequent  estate,  though  limited  to  a  stranger,  and  enfor- 
cing the  performance  of  the  condition,  by  the  determination  of  the  preceding  estate  npoo 
the  breach  of  it,  notwithstanding  that  preceding  estate  be  limited  to  the  heir  himself;  and 
limitations  of  this  kind  are  properly  called  conditional  limitations.  There  is  a  limitation  of 
another  kind,  which  may  be  considered  as  an  exception  to  the  rule  at  common  law,  that  an 
estate  limited  to  take -effect  on  a  condition,  which  is  to  affect  the  particular  estate,  is  Toid: 
namely,  those  cases  where  a  particular  estate  is  limited,  with  a  condition  that,  after  the 
performance  ef  a  certain  act,  or  the  happening  of  a  certain  event,  the  person  to  whom  the 
first  estate  is  limited  shall  have  a  larger  estate;  see  1  Roll.  Abr.  472.  474;  Fearne.  270. 
407. 409. 

*  As  to  condition  being  precedent,  or  subsequent,  the  following  conclusions  are  drawn 
by  Mr.  Jarman: — That  the  argument  in  favour  of  the  condition  being  precedent  is  stronger 
where  a  gross  sum  of  money  is  to  be  raised  out  of  land,  than  where  it  is  a  devise  of  the 
land  itself;  where  a  pecuniary  legacy  is  given,  than  a  residue;  where  the  natlire  of  the  in- 
terest is  such  as  to  allow  time  for  the  performance  of  the  act  before  its  usufructuary  enjoy - 
joy ment  commences,  than  where  not  (Acherley  v.  Vernon,  Willes.  157;)  where  the  na- 
ture of  the  condition  admits  of  its  being  performed  instanter,  than  where  time  is  required 
fertile  performance;  Gulliver,  d.  Corrie,  v.  Ashley,  4  Burr.  1940;  but  that,  on  the  other 
hand,  the  circumstance  that  a  definite  time  is  appointed  for  the  performance  of  the  condi* 
tion,  but  none  for  the  vesting  of  the  estate,  favours  the  supposition  of  the  condition  being 
subsequent:  Thomas  t.  Howell,  1  8alk.  170. 
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(&)  As  io  Particnlar  condiiwns* 
(a  I )  In  restraint  of  residence, 
1.  Doe,  d.  Duke  of  Norfolk  and  Ibbotson,  v.  Hawke.  T.  T.  1802.  K.  B.  A  condition 

2  East,  48 1 .  Ji"""*^  ^ 

A.  B.  gave  by  his  will  his  tenant-right,  which  he  held  by  lease,  to  C.  D.,^f\  ftJST 
hul  not  to  dispose  of  or  sell  it;  and  if  he  refused  to  dwell  there y  or  keep  it  in  his  that  the  de 
own  possession,  then  that  £.  F.  should  have  his  tenant-right  of  the  farm..     G.  vjsee  ihall 
D.  having  borrowed  money,  left  the  title  deeds  with  his  creditor  as  a  security,  °ot  dispota 
and  confessed  a  judgment  to  secure  ihe  money ;  and,  having  also  given  a  judg-  ^  »  °'  ••*'** 
raent  to  another  creditor,  who  issued  an  execution  against  him  the  sheriffsold^'J^Jj^^. 
the  estate   to  the  creditor  with  whom  the  deed^  were  deposited,  he  paying  the  bat  if  he  ro 
debt  of  the  plaintiff  in  the  execution.     It  appeared  that  C.  D.  had  left  the  pre- fuses  to 
mises,  and  ceased  to  dwell  there  on  the  day  of  the  execution  before  the  sheriff  dwell  there 
entered.     The  question  was,  whether  the  estate  of  C.  D.  was  determined,  and    [  3^0  "| 
the  remainder-man  consequently  entitled  to  enter.  himself,  or 

Per  Cur^  When  the  lease  was  deposited  as  a  further  security  for  the  money  jj^^^'^JJJ 
advanced,  was  not  this  a  voluntary  act?  and  when  the  lease  was  afterwards  de-gj^Q^  ^Ij^q 
livered  over  to  another  creditor,  who  took  up  the  first  demand,  and  to  whom  a  it  shall  go 
warrant  of  attorney  was  at  the  same  time  given,  and,  considering  that  by  giv-oTer;  is 
ing  up  the  lease  he  thereby  disabled  himself  from  mortgaging  the  premises,  broken  by 
and  by  giving  the  warrant  of  attorney,  he  enabled  the  creditor  to  dispossess '^"^P?^""" 
him  at  bis  option;  must  he  not  be  taken  to  have  contemplated  at  the  time  the  |,^-„-  taken 
legal  consequence  of  those  acts  which  afterwards  ensued  ?     That  these  were  from  the  de 
voluntary  acts  there  can  be  no  doubt;  and  therefore  a  manifest  intention  visee,  tho' 
(o  depart  with  the  estate,  has  been  established.     See  6  T.  R.  684;  8  id.  involanta 
57.  .300.  "'J^» 

2.  Roe,  d.  Sampsox,  v.  Down,  E.  T.   1787.  K.  B.  2  Chit.  Rep.  529. 
This  was  a  devise  of  premises  for  life  to  testator's  wife,  "  in  case  she  should  De?iee  of 
choose  to  live  and  reside  therein  ;"  and  after  his  decease  to  his  son;  "  but  'n  UJ.^*]^" J  ®' 
case  his  said  wife  should  not  choose,"  &c.,  then  he  devised  the  same  in  trust  provided  be 
for  sale.     It  appeared  that  the  widow  had  expressed  an  intention  of  residing  reside  there 
there,  but  died  before  she  could  carry  her  intention  into  effect.     The  Court  oo,  and 
held,  that  the  son  was  entitled,  and  said:  the  wife's  intention  to  reside  on  the  jh«?  *"  A. 
premises  is  sufficient,  provided  the  intention  would,  circumstanced  permitting,  ir'|,g*)Jfje',»^ 
have  been  carried  into  jeifect;  and  as  evidence  to  that  effect  has  been  brought  ^l^l^  |^  ^^g, 
forward,  it  is  sufficieol.  plete  on  the 

(5  1)   To  assume  a  certain  name,  former'e 

J>0B,  D.  LuscoMBE,  V  Yates.  H.  T.   18-22.  K.  B.  5  B.  fit  A.  544;  S.  C.  <*«»*»».«» 

1   D.  &  R.  187.  hAde 

A.  B  by  his  will,^  devised  his  estates,  in  trust,  to  his  nephew,  C.  D.  for  life,  injection  of 
he  "  taking  and  using  testator's  surname,"  subject,  as  to  some  part  of  the  pre-,©  residing 
mises,  to  a  charge,  and  to  the  powers  and  remedies  appointed  for  the  recovery  had  never 
of  the  same;  and  from  and  after  the  forfeiture,  or  other  determination,  of  such  been  con 
estate  for  life,  to  trustees,  in  trust,  to  preserve  contingent  remainders;  and  first  «n«nm«ted. 
to  the  use  of  the  first  son  of  his  nephew,  and  the  heirs  male  of  his  body,  law- Where  a 
fully  to  be  begotten,  "  taking  and  using  testator's  surname,  as  and  for  his  and  ^JJ,  { Jj^ 
their  own  surname;"  and,  in  default  of  such  issue,  to  the  use  of  the  second,  gj^jp^j^j,^ 
third,  fourth,  fifth,  and  all  and  every  other  son  and  sons  of  the  body  of  his  said  devisees, 
nephew,  and  the  heirs  male  of  their  respective  bodies,  severally  and  in  succes-no*  bear 
Bion  "  taking  his  surname;"  and  in  default  of  such  issue,  then  to  their  mother,  »«g  the 
E.  F.,  for  life;  remainder  to  his  niece,  G.  H.,  for  life;  remainder  to  the  heirs  J«^^*^^^ 
male  of  her  body;  remainder  to  his  cousin,  I.  J.  for  life;  remainder  to  the  first  ^^^'  within 
and  other  sons  of  the  latter,  in  like  manner  as  to  the  first  and  other  sons  of  the  q]j^q  y^m^ 
first  devisee,  each  taker  and  their  heirs  respectively  ^^  taking  and  using  testa-  after  being 
tor's  surname;"  remainders  over  to  persons  of  the  testator's  name,  with  an  ul-  in  posses 
timate  remainder  to  his  own  right iieirs.     Then  followed  an  express  provision,  'If "»  ^^^^ 
that  the  heirs  male  of  the  several  body  and  bodies  of  E   F.,  the  mother  of  the"®'"*'  P'® 

*  Under  the  title  of*  Condition*'  (ante,  vol.  vi.)  the  general  doctrine  of  invalid  condi- 
tions, by  being  illegal  (p.  57  to  59.)  repugnant  (p.  69  to  61.)  impossible  (p.  61  to  62.)  nn- 
certain  (p.  62.)  and  their  eflfect,  has  been  faTly  considered. 


U'2Q  DEWSE.—Conslruclion  of. 

[  SSI  1  first  devisee,  G.  H.,  his  niece;  and  that  his  cousin,  I.  J.,  and  the  heirs  male 
care  their  of  his  hody,  and  each  and  every  oi"  them  rcspeotivelv  claiming  under  the  will, 
names  to  ghould  take  upon  him-df,  or  themselves,  the  naiuo  of  Luscomle;  (.nd  should^ 
to  La  tPtf/itn  three  years  ncxl  ^fur  o^^fainin^  jwsst^'mn  of  (he  esUde,  p:d  and  provide  his 
combe,  by  ^^  ^^^^^^  ^''''*  na)ae  an  I  !i:u!h:s  !o  he  af'er^  d  to  //i.  iianie  cf  Lt:ccor,\h'  ^ .  hij  ad  or 
act  of  par  acts  of  jyarliamini,  or  some  otlur  cjjcitucd  waij  for  iliai  purptsc;  and  should  for 
liament;  it  ever  after  use,  and  hear  that  name;  and,  in  case  of  negligence  in  this  respect 
was  held  by  such  person  or  persons  respectively,  then  tlio  lim  tntinn  to  the  defaulter  to 
tbat  this  f®  become  absolutely  void,  and  go  over  to  the  next   remainder-man  comi)lvinjj 

3QI81tlOIl  »'  '  o  • 

id  not  ap  ^^^^  ^^^  ^^^^  provis  >.  The  first  devisee,  hc/ore  he  came  of  age,  or  was  let  in- 
ply  to  an  to  possession  of  the  estate,  to^Ai  up -n  himself  iho  name  of  Luscomhc,  and^had, 
individaal  ever  since,  borne  a-.d  used  it,  but  had  never  obtained  any  ast  ol'parliament 
who,  be  fiftithorizing  him  to  ehan«re  his  iiame.  The  question  v.as,  whether  such  devi- 
rore  he  gee  was  entitled  tothecsJate.  The  Court  held  that  he  was;  and  said:  we 
pessesdion  would  n«)t  be  understood  to  say  that,  wliere  a  ter:tator  requires  a  name  to  be 
bad ▼olonta  taken  by  act  of  parliament,  or  other  specified  mode,  any  mode  falling  short  of 
rily  asaam  the  specified  mode  njay  be  substituted  for  it;  or  to  say,  that  under  this  particu- 
ed  the  |ar  will,  a  voluntary  assumption  of  the  name,  afler  the  party  became  possessed 
name.  of  the  estate,  would  be  sixftieient.   All  we  mean  to  say  is  this;  that  as  the  testator 

has  annexed  no  express  qualificatini  to  the  words  **  bearing  the  surname  of 
LuBCombe;"  and  the  word  "  surnaiiie*'  is  manifestly  not  used  in  this  will  in 
its  primary  and  etymc^Iogical  sense,  a  name  inherited  from  the  father;  and,  as 
a  bearing  dc  facto  answers  every  useful  purp.pe  that  could  be  obtained- undo  r 
the  authority  of  an  act  of  parliament,  a  beaung  (/<  fuito,  though  by  voluntary 
assumption,  is  sufficient  to  i^atisfy  the  general  and  ordinary  meaning  of  the 
words  "  bearing  the  surname,"  and  we  cannot  say,  with  certainty,  that  the 
testator  intended  any  thing  more,, or  meant  to  use  the  wr.rds  in  that  qualified 
and  restrained  sense,  which  must  be  given  to  them  in  order  to  bring  the  party 
within  the  description  of  persons  mentioned  in  the  proviso,  so  as  lo  pronounce 
that  the  condition  has  been  broken,  and  that  the  estate  shall  pass  over  to  ano- 
ther claimant.  See  2.  Bro.  P.  C.  2d  edit.  272;  6  East,  58;  I  Taunt. 
573;  16  Vcs.  491;  3  M.  &  S.  271;  12  East,  141;  4  T.  R.  I.'3;  and  Fin- 
key  v.  The  Inhabitants  of  East  Hundred,  in  the  county  of  Rutland;  2  Saund. 
379;  S.  C.  2Keb.  8:i. 

(c  1 )  In  restraint  of  alii  nalioii, 
1.  Doe,  i>.  Gill,  v.  Pearson.  H.  T.  1805.    K.  B.  C  East,  172;  S.  C.  2 
Smith's  Rep.  295.  S.  P.  Friend  v.  Eouchier.  M.  T.   IG14.  K.  B.    1 
Skin.  242. 
A  partial         ^^  jjjjg  ^^g^  jji^re  was  a  devise  of  lands  to  A.  and  B.  two  sisters,  and  their 
the  aliena    ^^"""^j  ^^^  ever,  upon  this  condition,  that,  in  case  they,  cr  eitherx)f  them,  shall 
tion  of  a      ^*^ve  no  lawful  issue,  they,  or  she,  having  no  lawful  issue,  shall  have  no  pow- 
tenant  in     cr  to  dispose  of  her  share,  except  to  her  ^ster  or  sisters,  or  to  their  children; 
[  322  ]    andV.l  the  rest,  &c-  of  my  real,  &.c,  estates,  not  herein-hefore  disposed  of,  the 
fee  may  be  testator  gave  to  the  said  A.  and  B.,  their  heirs,  executors,  and  assigns, 
imposed.  The  question  was,  whether  such  condition  annexed  to  the  estate  was  good 

in  point  of  law.  The  Court  said:  we  think  thai  the  condition  is  goed;  for  ac- 
cording to  the  case  of  Daniel  v.  Abley,  in  Sir  Wm.  Jones,  137  and  in  1  atch. 
9.  39.  134.  though  the  judges  did  not  agree  as  to  the  effect  of  a  de\ise  **  to  a 
wife,  to  dispose  at  her  will  and  pleasure,  and  to  give  to  which  of  her  sons  she 
pleased,"  Junes,  J.  thinking  it  gave  an  estate  fur  life,  with  a  power  to  dispose 
of  the  reversion  among  the  sons;  the  other  judges,  according  'o  his  report, 
thinking  it  gave  her  a  fee  simple,  in  trust,  to  convey  to  any  of  her  sons;  yet, 
in  that  case,  it  was  not  doubted  but  that  she  might  have  had  given  her  a  tee 
simple  conditional,  to  convey  it  to  any  of  the  sons  of  the  devisor;  and  if  she 
did  not,  that  the  heir  might  enter  tor  the  condition  broken;  which  estate  Jones 
thought  the  devise  gave,  if  it  did  not  give  a  lite  estate,  w  th  a  power  of  dispos- 
ing of  the  reversion  among  the  sons.  And,  according  to  Latch.  37.  Doddridge, 

"  Rn)  if  a  devise  in  fee  be  made,  apon  condition  that  the  devisee  shall  not  alien,  the  con* 
dition  ia  void;  Co.  Lit.  206.  I).  223.  a. 
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J.  said:  that  he  conceived  she  had  the  fee,  with  condition,  that  if  she  did  alien, 
that  then  she  should  alien  to  one  of  her  children;  audcon«'lu(1ed  his  arn»iment 
on  this  point  by  saying,  tliat  **  her  estate  was  a  fee,  with  a  liUertv  to  alienate 
it,  she  would;  but  with  a  condition,  that  if  she  did  alirnate.  the.i  slio  should 
alienate  to  one  of  her  sons.     A. id  i'l  Dili^on's  R«*port3,  -'S,  thore  is  a  case  to 
this  effect:  "  A  devise  t )  a  wito,  to  dispos*^  and  fMnf)U>v  the  liind  to  he-s(»lf  and 
her  sons,  at  Tier  will  and  pleasure;"  and  Di'ar  and  vV'al.sh  held,  she  had  a  fee 
simple;  but  that  it  w  is  conditional,  aiid  that  slie  round  not  give  it  to  a  strang- 
er; but  that  she  migiit  hold  it  hersi  If,  or  give  to  one  of  her  son*.     These 
cases  show,  that  the  devise  in  quest 'on,  inuv  oprrae  as  a  device  on  condition. 
2.  Pierce  v.  Wi^.  M.  T.   1677.  K.  1^  1  Vent.   ^21.  S.  P.  Doe,  d.  Turner,  Rnt  condi 

V.  KiTF,   E.  T.    1792.    K.  B.  4T.  R    601.  Uoob  rea 

,  In  this  case  the  Court  held,  that  conditions  rest  raining  alienation  by  tenants  f*"^.'<*'"g  al 
in  tail,  were  void,  as  repugnant  to  his  estate,  to  which  a  right  to  bar  the  entail;  j,y  tenants 
and  to  the  remainders,  by  su.fering  a  common  recov^ery;  and  the  issue  in  tail,  in  lail  are 
by  fine  by  statute  4  H.  7.  c.  "2 1;  32  H,  8.  c.  r36;  that  is,  a  fine,  with  procla- void,  as  re 
mations;  is  inseparalely  incident.*     See  1  Ed.  401;  '2  id.  3:30;  5  Vcs.  453.     pngnant  to 
3.  Rex  v.  Uobi.vsom.  E.  T»,  1811.  Ex.  Wightw.  386.  hia  esiate. 

A.  bequeathed  an  annuity  to  B.  as  an  unalienable  provision,  for  his  personal  \vj,g„  j|j 
use  and  support,  not  subject  to  be  anticipated  or  alienated,  or  liable  to  his  debts,  i^n  oage  of 
control  or  engagements;  wilh  a  provi-^o,  that  if  B    should  sell,  assign,  transfer,  a  claase  res 
or  make  over,  demise,  morl^ag**^  charge,  or  otherwise  attempt  to  alienate  the  irictive  of 
said  annuity,  or  should  do,  or  execute  anv  act,  deed,  matter,  or  thing,  to  charge  I   323  "} 
alienate,  or  affect  the  same,  it  "*h  Mild  thereupon  be  suspended.     Macdonaldi"'*®"^***'" 
C.  B.  held,  on  the  a^ilh ority  of  D.>mmctt  v    Bedford   6  T.  R.  68  4.)  and  Doe,  ^  J"^*^®* 
d.  Mitchinson,  v.  Carter  (8  T.  R.  57.)  that  the  seizure  of  the  annuity  under  an  aUgy^j^ji^j^ 
outlawry,  at  the  suit  of  the  crown,  arising;  mi^rely  from  the  negative,  and  not  in  it^vHum, 
the  positive  acts  of  the  party,  was  not  a  forfeiture  on  the  words  of  the  bequest,  it  scorns 
which  required  a  positive  act.     He  considered  the  words,  in  the  present  rase,  J.|'='^  the 
were  not  so  large  as  in  Dommett  v.  Bedford,   but  were  more  conformable  to        ®     .* 
those  in  Doe  v.  Carter.t  betng'b^e 

(d  \)  Inreshniiitofma'n'iac^e.  come  dispo 

I.  Doe,  d.  Dean  4Nd  Chapter  of  Westwnster  v.  Fpecmw.    M.  T.    1786.fla!>Ie  under 
K.  B.  1  T.  R  339;   S.  C.  2  Chit   R'^p.   4!)3.    S-  P.'Carrv   The   E^ar.a  jadicial 
ofErrol   H.  T.  1803.    K.  B.    6  East,  58;  S.  C.  2  Smith's   Rop.   575.  P^^^'**  «« 
Williams  v.  Fry.  H.  T.  ir>71    K.  B.  1  Mod.  86:  S- C.    2  Lev.  21:  S.  ^^j^^"/*^^ 
C.  2  Keb.  756:  S.  P.  Osbgrve  v.  Walleedev.    M.   T.    1670    K    B.    i  deviaee. 
Mod.  Hl\  S-  C.  2  Keb.  7  12;  S.  C.  2  Saund.  197.     S,  P.   Luxford  v.  does  not  oe 
C  iEF-Kp.  T.  T.  1683.J  C.  P.  3  r.ev    1  25.  S.  P.  Barker   v.    Suretees  caalon  afor 
M.  T.  1714.  K.  B.  2  Str.  1175.  S.  P.  Gvrbut  v.  Hh.tov.  0  Mod.  210.  ^^^arc. 
S.  P.|TnoM.4s  V.  Ho.vEi.L.  M.  T.  1691.  K.  B.  4  Mod.  67.  S.  P.  Aisl.a- 
ble  v.  Rice,  8  Taunt.  45  K 
The  testator  by  devise  gave  to  his  wife,  J.  W.  all   his   copyhold  tenements  Limititioni 
for  and  during  the  term  of  her  natural  life,   provided  she   remained  a  widow,  in  rcstrainst 
and  did  not  marry  a  second  husband.      But  in  case  she  married   another  hus- ^^ '"*''""g® 
band,  he  gave  all  those  tenements  to  his  nephew,  J.  S.   when  he  shall  attain  *"■«  "®^ »® 

*  Upon  the  principle  that  property  cannot   be  given  divested  of  its  legal  incidents,  it  ised;  and 
clear  that  no  exemption   can  be  created,  from   Us  liability  to  the  debts  of  the  donee;  and  ^'henever 
as  a  condeqaence,it  cannot  be  so  settled  npon  him  as  to  be  unaffected  by  bankruptcy,  which  ^^  estate  is 
M  a  transfer,  by  operation  of  law,  of  his  whole  estate;  thoui^h  it  is  eqaally  clear,  that  theg*^^^^  |q  ^ 
inierest  of  the  donee  may  be  made  to  cease  on  that,  as  well  as  on  any  other  event;  2  Stra. 
947;  18  Ves.  429. 

t  Bat  t'lking  the  benefit  of  an  insolvent  act  ii  a  voluntary  alienation;  certain  act^  on  the 
part  of  the  injiolvent,  such  as  the  delivery  of  aschedolo,  &c.,  being  of  themselves  volunta- 
ry a<'.ts.  And  now,  by  the  late  bankrupt  act,  6  Geo.  4.  c.  16.,  the  legiMlniare,  in  admit- 
tin:;  decLtrn  ions  of  tn4olven<*y  by  the  trader  himself  to  be  acU  of  bankraptc} ,  has  given  to 

bankrnptcy,  in  these  cases  at  least,  the  character  of  a  voluntary  act. 

X  It  was  held,  in  this  case,  that,  if  a  devise  be  made  of  a  rent-charge  to  a  woman  *'  for 

life,  and  if  she  marry,  bis  ciecntorg  shall  pay  her  100/.  aud  th«  rent-chnrge  sh:dl  cease,  and 

return  to  the  executors,"  the  rent-charge  shall   not  cease  on  her  marriage,  until  the    100/. 

be  p>iid. 
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widow  for  his  full  age  of  twenty-three  years,  to  have  and  to  hold,  unto  him  and  his  as-  \ 

life,  provi    ajgng.     It  was  contended,  that  the  esiate  which  was  devised  to  J.  W.    deter- 


ho  Id^not  ™*"^^?  "P""  ^^^  marriage  wit  •  her  seer  nd  husband,  it  being  given  to  her  on 
marry,  an  condition  of  her  continuing  a  widow,  and  that  it  either  vested  immediately  in 
len  there  ^  S-  ^^^  nephew,  or  it  descended  to  the  heir  at  law,  till  J.  S.  attained  the  age 
be  a  devise  of  twenty  three  ^^ears.  But  the  court-  said,  that  her  interest  was  not  determin- 
oyer,immtfcd,  but  that  she  was  entitled  tillJ.  S.  attained  twenty-three,  because  the  in- 
dtately  tention  of  the  testator  wab,  that  if  the  widow  did  not  marry,  she  was  to  enjoy 
in'JfTtf^  ^  ^^®  estate  for  her  life,  if  she  did  marry,  she  was  then  only  to  have  it  till  J.  S. 
rem  attained  twenty-three. 

[  324  ]  '2.  Perrin  v.  Iton.  M.  T.  1807.  K.  B.  9  East.  170. 

Bat  where  A.  B.  devised  real  and  personal  estate  to  trustees,  to  pay  thereout  an  an- 
lands  were  nuity  to  his  wife  for  life,  and  uut  of  the  residue,  to  pay  sufficient  for  the  mato- 
devis*fd  to  tenance,  education,  and  support  of  his  only  daughter,  until  she  should  allam 
wit'h  an^ex  '''^  '^*  ^^^  yearSjOr  mamj;  and  u hen  she  should  attain  21  or  marry,  then  to 
ecatory  lim  ^^^  ^"  ^^®<  ^"t  in  case  bisdauorhter  should  die  under  a^€,  and  umnarried,  then 
itatioD  over  the  estates  to  go  to  his  wife  for  Hfe,  and  after  her  decease,  to  the  two  ckUdnn 
i(  ahe  mtLTTi  of  his  nepheicSy  as  tenants  in  common*  in  fee;  with  a  proviso,  that  ifeithf^r 
ed  with  any  his  wife  or  daughter  should  marry  a  Scotchman,  or  any  person  bom  of  Scolch 
person  parenif,  then  his  wife  or  daughter  so  marrying,  should  forfeit  all  benefit  under 
Scotland  ^^^  ^'^'^  ^^^  ^^®  estates  given  to  such  his  wile  or  daughter  as  should  so  mar- 
or  of  '  ry,  should  descend  to  such  person  or  persons  as  would  he  entitled  under  his  wt//,  tn 
Scotch  pa  the  same  manner  as  if  his  wife  or  daughter  wett  dead.  The  daughter  while  un- 
rents,  the  ^er  age  married  a  Scotchman,  and  died,  leaving  a  son.  It  was  urged  that  the 
^*^"h  ?H*'  limitation  took  e  %ct  immediately  on  such  marriage.  In  support  of  such  posi- 
valid.  ^'^'^^  three  points  were  taken  by  the  counsel/    1 .  It  was  maintained,  that  no- 

thing could  be  urged  in  opposition  to  the  legality  of  the  proviso,  in  restraint  of 
such  a  marriage;  that  though  by  the  civil  ..nd  cannon  laws  restraints  of  mar- 
riage are  in  general  discouraged  and  held  void,  yet  even  those  laws  admit  of 
exceptions  to  the  general  rule,  as  if  the  condition  be  only  temporary,  as  not  to 
marry  before  the  age  of  21 ;  or  if  it  only  excluded  marriage  with  particular 
persons,  or  in  a  particular  place;  and  that  restraints  of  marriage  have  always 
been  admitted  by  the  law  of  England  of  real  estates,  and  a  fortiori  where  there 
is  a  devise  over:  2.  That  the  condition  was  good,  for  the  devise  to  the  daugh- 
ter was,  wlun  she  should  attain  21,  or  niarry;  therefore,  as  soon  as  she  had  at- 
'  tained  21,  the  estate  would  have  become  absolute  in  her  in  fee,  and  not  liable 
to  bis  divested  by  any  marriage  she  m'ght  subsequently  have  contracted j  that 
the  restraint  of  marriage  therefore  with  a  Scotchman  only  operated  upon  her 
until  21:  and  3dly,  that  in  the  event  of  the  prohibited  marriage,  the  esiate 
was  directed  to  *'  descend  to  such  person  or  persons  as  wf>uld  be  entitled  under 
his  willf  in  the  same  manner  as  if  his  daughter  were  (i/'a(l,"'and  that  taking 
such  clause  into  consideration,  and  remembering  that  in  case  of  the  decease 
of  his  daughter  "  under  ag;e  and  unmarriedy^'*  (by  which  latter  must  necessarily 
be  understood  unmarried  to  any  person  not  prohibited  by  him),  the  Testator  bad 
before  expressly  devised  the  estate  over  to  the  two  children  of  his  nephew,  as 
tenants  in  common,  in  lee;  he  evidently  considered  his  daughtet-^s  marriage 
with  a  Scotchman  as  equivalent  to  her  death,  unmarried;  otherwise  that 
w^ich  was  to  give  eflfect  to  the  limitation  over  would  be  made  to  defeat  it.  The 
court  agreed  with  the  principleH  to  be  derived  from  the  foregoing  arguments, 
and  certified  to  the  Chancellor  who  had  requested  their  opinion  accordingly. 
See  Swinb.  part  4  sec.  12:  Com.  Rep.  726.  735,  &c.;  I  Mod.  86;  300;  1 
Ch.  Ca.  142;  2  id.  "26.  109;  '2  I.ev.  21 ;  T.  Raym.  236;  I  Vent.  199:  I  Atk. 
361;  Ca  Temp.  Talb.  212;  Willes.  83;  3  Atk.  330;  2  Bro.  Ch.  Ca.  431;  3 
[  325  1  Ves  jun.  89;  1  T  R.  389;  2  Eq,  Ca.  Ab,  393;  2  Dick.  721 ;  1  T.  R.  118; 
4East.  190;  2P.  Wms.  517;  I  Eq.  Ca.  Abr.  112;  Free  in  Ch.  348;  1 
Wils.  21;  2  Show  391;  I  Bl.  Rep.  519;  1  N.  R.  313;  Wilmot,  369.  370. 
374;  4  Burr.  '2V55, 
Aconditioa  3.  Lo\^E  v.  M.\nners.   T.  T.  1822.  K.  B.  5B.  &  A.  917. 

to  many         |^^  Lowe,  by  will,  devised  all  his  landed  estates  to  trustees,  and  bequeathed. 
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10,000/.  as  a  portion  to. his  daughter,  C.  L.,  but  in  case  she  should  marry  any  with  con 
one  of  his  three  kinsmen  named  in  the  will,  hf  gave  to  whichever  of  them  she"^°*»  annex 
married,  certain  estates  iherem  specihed,  he  taking  the  name  of  Lowe,  and  ^jg^^^f    ^ 
settling  upon  her  an  annuity  ot  l,000i  a  year  during  her  life;  and  in  case  that  i^nd,  was 
circumstance  did  not  take  place  with  his  daughter,  C.  L.,  he  then  directed  that  in  this  cade 
it  might  be  o  lered  to  his  other  daughter,  A.  L.,  in  every  particular;  and  incase  held  to  be 
neither  daughter  should  marry  in  the  manner  above- mentioned,  ihon  he  direct-  fo»^feited  !)> 
ed  that  his  daughters  should  have  1 0,00 J/,  each,  and  in  that  case  he  gave  all  ""another" 
his  estates  to  W.  D.,  his  kinsman,  forever,  on  his  and  his  heirs  taking  iho^^j^^jy  « 
name  of  Lowe  irrevocably.     After  the  date  of  rhis  .will,  C.  L.  married  one  W^ 
H.,  who  was  not  one  of  the  persrms  named  in  the  will  who  would  have  become 
entitled  to  the  estate  after  she  married  fiim,  and  the  testator  paid  her  a  mar- 
riage portion;  and  afterwards  by  a  codicil  to  his  will  reciting  her  marriage,  and 
that  he  had  given  her  a  tbrtuue,  he  revoked  all  devises  and  bequests  in  her  fa- 
vour contained  in  his  original  will,  and  also  all  claim  which  her  husband,  W. 
H.  might  have  to  any  of  his  real  and  personal  estates,  byvirtue  of  his  marriage 
with  his  daughter,  C.  L.  and  by  virtue  of  his  said  will;  and  in  lieu  thereof  he 
bequeathed  unto  each  of  their  children  a  pecuniary  legacy,  and  he  then  di- 
rected that  in  dase  his  other  daughter  should  marry  either  of  the  persons  men- 
tioned in  his  will,  then  upon  condition  that  either  of  those  persons  whom  she 
married,  and  his  heirs  would  take  the  name  of  Ix>we  only,  he  gave  all  his  real 
and  personal  estate  unto  such  of  those  persona  whom  she  married,   and  his 
heirs;  and  in  case  his  daughter,  A.  L.,  should  not  marry  either  of  the  persons 
mentioned  in  his  will,  ojr  if  she  married  one  of  them,  and  he  refused  to  accept, 
take,  and  use,  the  name  of  Lowe,  in  that  case  he  revoked  all  his  devises  and 
bequests  containe<]  in  his  will  and  codicil  in  her  favour,  and  in  lieu  thereof  be- 
queathed her  10,000/.     The  testator  died  soon  after  the  date  of  his  codicil, 
and  his  daughter  A.  L.  soon  after  married  T.  F  ,  who  was  not  one  of  the  per- 
sons named  in  the  will  who  would  have  been  entitled  to  the  estate,  in  tho  event  - 
of  her  having  married  him,  and  upon  that  occasion  the  10,000/.  was  paid  to  her,    [  326  1 
and  W.  D.  then  entered  upon  the  testator's  es'ates,  and  took  upon  himself  the 
name  of  Lowe,  and  suftered  a  recovery.     The  Court  held  that  the  daugh- 
ter had  not  the  whole  of  her  life  to  perform  the  condition;  and  that,  there- 
fore, W.  D.  was  seised  of  an  indefeasible  estate  in  fee-simple  in  the  estate  in 
question. 

4.  Long  v.  Dennis.  E  T.  1767.  K.  B.  4  Burr.  2052;  S.  C.  1  Bl.  Rep. 

630. 
A  person  devised  his  estate  to  trustees  to  the  u«c  of  his  son  Robert  for  life;  A  devise  on 
remainder  to  the  wife  of  such  son  for  life;  remainder  to  the  first  and  other  sons  *^®"^'^**^" 
of  his  said  son  in  tail,  with  a  proviso,  that  if  the  son  should  marry  any  ^0")^"  {har^  |f  ^/ 
not  having  a  competent  marriage  portion,  or  without  the  consent  and  approha-  marriea 
tion  of  the  said  trustees,  their  heirs  and  assigns,  in  writing,  und^r  their  hands  withoat 
and  seals,  first  had  and  obtained,  then  his  trui^tees  immediately  after  the  de*  competent 
cease  of  his  son  should  stand  seised  of  the  premises,  to  the  use  of  the  testator's  ^®!^""®»  *' 
two  daughters;  and  he  declared  that  the  said  proviso  in  condition  was  not  in- ]"''"  ^^^ *[**" 
tended  by  him,  or  to  be  construed,  or  taken  to  be,  i/i  terror'-^m.  but  a  condition:  ^^^^  ^^^  ^ 
io  want  of  performance  whereof  in  every  respect  the  estate  should  in  no  cascgoe  shall 
be  vested  in  his  son,  nor  the  heirs  of  that  marriage.     The  son  married  a  wo- not  inherit, 
man  who  had  a  competent  porti.m,  but  without  the  consent  or  approbation  of »«  P«ffo»ra 

•  Thii  cace  waa  afterwards,  by  an  order  of  the  Lord  rhnnceHor,  dated  the  Int  of^No-  j      ^ 
vember,    1822,   referred  back  to    the  K.  B..    with  HOino  additional  facia,    ihe  prinripdl  of  ||*„  Q}^\y 
which  were,  that,   at  the  date  of  the  will,  the  plaintiff  (in  the  will  called  **W.  D.,'*  and  y^,itho„| 
who  was  one  of  the  persons  whom  the  devisee  was  to  marry,)  wan  a  bachelor,  A.  L.  had  QQ»gAnt 
attained  the  age  of  fonrteen,  and  Edward  Miller  ^fandy  (in  the  will   named)  had  five  sons 
respectively  aged  seven,  six   four,  thiee,  and  two  yenra.     That,  at  the  date  of  the  codicil, 
the  plaintin  w<ts  a  married  man,  and  all  the  sons  of  E.  M.  ''andy  were  bachelors.     That, 
at  the  time    A.  L.  attained    21.  and,   at  her  marriage,    phiutiflf  was  a  married  man.     On 
this  amerded  case,  the  Court  certified  as  follows: — **  That  tho  facts  averred  to  be  introduc- 
ed into   the  <)aid   case  are  admiMsible   in  evidence  in  the  said  case;  and,   on  the  case  !>(v 
amended, we  are  of  the  opinion  befort  certified;  2  Powell,  by  Jarman.  290 
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the  trustce.-j.     Upon  the  death  of  the  son,  the  daughters  claimed  the  estate  un- 
der tiie  condition  in  the  will. 

I.(,rd  itlansBeid.  Conditions  in  restraint  of  marriage  are  odious,  and  are 
therefore  held  to  the  utmost  rig  >ur  and  strictness.  Conditions  precedent  must 
previously  exii't.  Therefore  in  these  there  can  be  no  liberality,  except  in  the 
construction  of  the  clauses.  But  in  cases  of  conditions  subsequent,  it  has 
been  established  by  precedents  that  where  the  estate  is  not  given  over,  thej 
shall  be  considered  as  only  in  icrrorem.  This  shows  how  odious  such  condi- 
t.ons  are,  for  in  reason  and  argument  the  distinction  between  being  or  not  being 
limited  over,  is  very  nice,  and  a  clfluse  can  carry  very  little  terror,  which  is 
adjudged  to  be  of  no  effect.  Though,  to  be  sure,  the  reasoning  will  not  hold. 
If  the  estate  is  given  over,  such  a  condition  cannot  be  got  over.  The  present 
case  is  doubly  in  terrorem,  and  made  so  by  adding  the  clause  that  the  said  con- 
dition or  proviso  was  not  intended  by  him,  nor  to  be  construed  nor  taken  to  be 
in  i-  rrortm.  In  Daly  v.  Clanrickardc,  3  Ves.  531.  the  condition  was,  that  he 
should  marry  with  the  consent  of  trustees,  if  not,  the  estate  was  given  over. — 
The  trustees  were  applied  to;  they  offered  to  agree  on  a  proper  settlement  be- 
ing made  The  marriage  was  had  without  their  knowledge;  but  the  settlement 
being  afterwards  made,  their  conditional  consent  was  held  to  be  sufficient.  In 
B  )hon  v  Humphries,  in  Ch.,  the  condition  was,  that  if  she  married  without 
the  consent  of  N,  H.  in  writing,  then,  Sf^c.  the  estate  was  given  over.  She 
married  without  his  con-^ent;  but  he  gave  it  as  soon  as  he  knew  of  the  marriage. 
Lord  Hardwicke  held,  this  is  a  suffi  ient  consent  to  entitle  her  to  the  real  and 
personal  estate,  which  was  given  her  if  she  married  whh  the  consent  and  appro- 
bation of  N.  H.,  to  be  signified  in  writing.  I  mention  these  cases  to  show  that 
J.  the  Court  ought  not  to  make  strides  in  favour  of  a  forfeiture.     There  can  be 

L  ^- '  I  but  one  true  loiral  construction  of  these  condition.s,  and  therefore  it  must  be 
the  same  in  the  Court  of  Chancery,  and  all  other  courts.  The  meaning  of  the 
testator,  or  the  control  which  the  law  puts  upon  his  meaning  cannot  vary,  in 
what  court  soever  the  question  chances  to  be  determined.  In  the  present  case 
the  forfeiture  is  so  cruel  as  to  begin  with  the  innocent  issue  of  the  offender, 
whti'is  to  have  it  for  his  own  Hfe  at  all  events.  This  testator  considered  mo- 
ney as  the  only  qual  fication  of  a  wife;  bui  he  still  means  to  leave  it  to  the 
judgment  of  trustees  whether  there  might  not  be  some  equivalent  for  money. — 
He  only  meant  to  require  their  sanction  in  case  his  son  married  a  woman  with 
a  competent  fortune,  or  had  the  con^^ent  and  ap;)robation  of  his  trustees  to 
marry  a  woman  without  one.  The  blunder  is  in  the  penning  only;  the  mean- 
ing is,  that  in  either  event  it  shall  vest;  the  performance  of  either  part  of  the 
alternative  vests  the  estate.  Here  is  no  objection  to  the  marriage:  and  one 
of  the  trustees  is  become  one  of  tho  devisees  over;  therefore  a  cause  of  objec- 
tion ought  to  be  shown,  otherwise  it  shall  lie  considered  as  if  his  consent  was 
withholden  without  reason,  the  conseqence  is,  that  judgment  must  be  given 
for  the  defendant.  The  three  other  judirns  concurred  in  thinking  it  to  have 
been  the  intention  of  the  testator  that  his  s>ns  complying  with  either  part  of 
the  alternative  should  be  a  perf)rmance  of  the  condition;  and  that  he  did  not 
incur  a  forfeiture,  unless  he  had  broken  both  parts  of  it;  and  that  condi- 
tions in  restraint  ot  marriage,  ought  to  be  construed  with  the  utmost  rigour  and 
strictness. 

(el)   To  receive  Jio  itafi:cs. 
Th»  An.\.a  •        MoLYNEix  V.  .S.:oiT.  T.  T.  1730.  K   B.  I  Bl.  Rep,  376. 

of  an  dnnui  -'usti  fixation  in  an  action  of  trespass  for  tukmg  cattle  as  a  distress  for  the  ar- 
ty for  lifo,  rears  of  an  annuity.  The  defendant  was  many  years  a  menial  servant  to  one  A  B. 
and  a  dircc  who,  in  a  codicil  to  his  will,  dated  20th  MavJ  77.5,devised  the  said'annuity  to  him 
lion  that  nnd  his  assigns  for  the  term  of  his  natural  life,  with  a  power  of  distress  fornon 
ant  "hau'  P^^^'^^®"*'  ^^^  '^^^">  ^^^^  several  other  bequests,  he  gives  to  the  said  defec- 
recetve  no  ^^}^^  oH  his  wearing  apparel;  and  then  adds,  "And  I  do  hereby  direct  that  the 
wages  after  ^^"^  William  Scott  shall  not  iiave  any  wages  for  his  service,  for  the  time  he 
the  teaia  ^i^all  serve  rrty  said  son  or  my  wife,  aflcr  my  death,  by  reason  of  the  said  an- 
tor*a  death,  nniiy   herein-bef*ore  given  him"      The  plaintiff  replied  that,  after  A.  B,*i 
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death  the  defendant  continued  in  the  service  of  his  wife  and  Pon  for  a  short  d<»e§  notim 
time  only,  and  tlien  dcpartod  o'  his  ow»j  accord,  without  their  consent.  ToP'>  \'^®"|f* 
which  replicati  ui  the  dnfendant  doumire<l,  and  plaintiff  jeined  in  df^murrer.      a*""^'*'!  * 

Per  Lord  IVIans.ield,  C.  J.      I  had   m)  doiiUt  up  )n  th(;    first   reading  of  this  g|,^ll  coq,!^ 
codicil,  nor  have   anv  now.       TIk;   iiittMit   W  vvilU  is   certainly  to  be  gathered  oo  in ser 
from  the  whole  taken  together.     No  precise  form  of  words  is  necessary;  but  vice, 
the  intent  of  the  testator  must  be  carried  into  execution,  if  found  to  be  agreea- 
ble to  law.     This  intent  must  be  collected  from  what  are  called  necessary  im- 
plications, or,  more  properly,  from  such  as  are  probable;  the  true  construction 
of  wills  is  the  same,  in  a  ourt  of  law  arid  a  court  of  equity.     In  all  wills  there 
is  a  tacit  condition  an  lexed,  both  in  law  and  equitv,  that   whoever  would  de- 
rive a  benefit  under  a  will,  must  a^qu  •  ^co  in  the  who^eof  it,  however  disjoint-    L  ^^®  I 
ed  the  parts        Havinjr  laid  d.Avn  these  £;v  •.*ral  rules,  let  us  now  consider  the 
present  ca:$e.     If,  from  the  w  ^rds  of  'ho  wiW    >r  codicil,  any  intent  should  ap- 
pear that  the  defendant  sh  nild  live   ^n  witli  ilu-  testat  ^r's  wife  or  son,  I  should 
hold  it  t )  bo  clearly  c  jnJiti  onal;  l)ut   no  sii'ii  i:i»enti  »n  appears.       The  codicil 
is  drawn  with  legal  assistance  and  advice,  a>  :»iainly  appears  on  the  face  of  it. 
The  annuity  i-^  a  gitt  to  his  o».vn  old  servnnt ;  n  I  one  who  was  about  the  person 
of  his  S')n,  which  mighr  have  oecu  an  in'lucement  for  th6  testator's  desiring  him 
to  stay  there.     The  <ri''\  is  to  him  and  his  as-'/rns,  to  enable  him  to  sell  it  if  he 
pleased;   which  it  would  be  impossi')le  to  d  \  i:'  it  were  defeasible  whenever  he 
absented  himself       The  \v/)rds,  **  fir  the  rime  he  shall  serve,"  prove  to  me 
that  the  servan*  had  his  (option,  and  was  n  t  con  ellable  to  stay  under  pain  of^"  J*  ^^^ 
forfeiting  his  annuity.      Besides  i")/   p»^r  annu:n  is  not  an  equivalent  for  wages,  ^^ ^^^ 
board-wages,  and  clothes;  all  whic^i  miojht  be  withheld,  under  this  direction  of  jitio„g  thut 
the  codicil.     On  these  circumstances  of  the  case,  and  a  full  consideration  of  become  im 
the  whole  of  the  codicil,  I  ground  mv  oninion:  and  not  on  the  want  of  any  tech- practicable 
nical  words,  or  formal  arrangement  of  clauses.  *">■  ditter 

{c)  Ab  to  tlte.perfQrm'tnce  of  coitditions.  fh *\*  * h***"* 

Thomas  V.  Howrr.L.    T.   T.    I69'2:  K.    B.    I    Salk.    170.  S.  P.  Badger  v.  "^  ^^^^^ 
Lloyd.  T.   T.  1697.  K.  B.  1  Salk.  '232,  S.  C.  1  Ld.  Rayra.  5^-,  S.  dent  the     ' 
C   Com.  Q2.  ■  »      df^vise  fails 

A.  B.  devised  to  his  eldest  daughter,  on  condition  that  she  should  marry  his  alihough 
nephew  on  or  before  she  attained  the  age  of  ^il  years.      The   nephew  died  •*'®'[^  **•  "• 
younjr;  and  after  his  death  the  devisee,  being  then  under  21,  married  another.  ^^^^      ^  ^^ 
It  was  held  that  the  condition  was  not  broken,  having   become  impossible  by  i^e  devi.4ee 
the  act  of  God.  bimsein 

It  was  n  >t,  indeed,  expressly  stated  in  this  case  that  the  Court  held  the  <5on-  Page  v. 
dition  'o  be  subsequent;  but,  as  it  seems  fairly  to  bear  that  construction,  and  II*y''[*'*^» 
the  contrary  conclusion  w  »uld  place  the  decision   in  contradiction  to  the  ^^oc--.?.  ^  . 
trine  under  consideration,  it  may  reasonably  be  inferred  that  such  was  the  opi-  ^^^  '^i   p^j 
nion  of  the  Court,  2  Powell,  by  Jarinan.  p.  2''3.  gari  v.  Ed 

8.   Estates  joint  or  in  common.li  gar,  Cowp. 

I.  Gates  v.  Jacksos.  M.  T.  1734,  K.  B  2  Stra.  i  H-J;  S.  C.  7  Mod.  439.  879;  but  if 
S.  P.  DoE,D.  Frees  I  ONE,.  V.  Parratt.  T.  T.  1794.  K.  B.  5  T.  R.  65«2.  •  ^^'^^^^'^^ 
S,  P.   Baldwin  v.  Karver.  Cowp  307.  iTrZT 

This  was  a  devise  to  A.  for  life;  and,  after  her  death,  to  B.,  and  to  the  chil-ed  impossi 

*  It  i.^  fir  from  clear,  however,  thnt  thi<i  principle  applies  even  to  conditions  snbseqaent,  ble  to  be 
if  the   property  be  i^iveo   over  apon  the  non  performance:  2  Atk.   16;  2  P.  Wms.  626;  1  perfertiicd, 
Eq.  Ca,  Abr.  112.  pi.  10;  2  Powell,  bv  Jarman,  263.  it  has  been 

t  ft  follows,  as  a  oonsequence  of  the  sorvivorship  incident  to  joint  tenancy,  that  if  the  said,  the'es 
devise  fail,  as  to  one  of  the  devisees,    from  being  originally  void  (Dowset  v.  Sweet,  Anib.  tate  be 
176.)  or  sahseqaently  revoked  (ITamphrey   v,  Tavleor,  Amb.  136.)  or  from   bis  death  in  cemea  ab 
the  tesTator^s  life-time  (Davis  v.  Kemp.  Cart.  45;  S.  C.  I  Eq.  Ca.  Ab.  216.  pi.  7;;  Carih.  eolnte.* 
3.).  the  other,  or  others,  will  rake  the  whole.     Bat  it  is  otherwise  as  to  tenants  in  common, 
whose  shares,  in  case  of  the  failure  or  revocation  of  the  devise  to  any  of  them,   descend 
to  the  heir  at    law  of  the  te><tator.    (Creitswell  v.  Cheslyn»  2  Ed.  123;  S.  C.  on  appeal.  3 
B.  P.  C  Toml.  Ed.  2  16.),  unless  the  devise'be  to  them   as  a  class,  in  'which  case  the  indi- 
vidnalfl  composing  the  class,  at  the  death  of  the  testator,  are  entitled  to  the  entiretjr  of  tht 
aobject  between  them;  2  Powell,  by  Jarman,  p.  878. 
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joint-ten 

«Qt8. 


[  S29  J   drea  of  her  body,  begotten  or  to  be  begotten  by  C,  her  husband,  and  therr 
A  deviM  to  heirs  for  ever.     One  child  was  born  at  the  time  of  the  testator^s  decease.  The 
a  plurality  Court  held  that  a  joint  tenancy  was  creaied  between  B.  and  her  children, 
of  penoo.       g^^  ^^^^    4.   ,  £q  ^^    ^^^  201.   pi.  7;  Cro.   Eliz  431;   3  Leon.  11;   1 

TtTa^ joiri  And.  188;  2  Ridgw.  85;  3  P.   Wms.  115;   1  Vern,482;   !  B.  C.  C.  181. 
tenancy,*  2.  Rose  d.  Vere,  v.  Hill.  E.  T.   1766.  K.  B.  3  Burr.  188 !• 

'And  #Wen  A  person  devised  lands  to  his  five  children,  and  the  survivors  and  survivor 
ever  lands  of  them,  and  the  executors  and  administrators  of  such  survivor,  share  and 
are  devised  ghare  alike,  as  tenants  in  common,  and  not  as  joint  tenants.  It  was  contend- 
to  two  or  g^j  ijj j^j  jjj^  ^j^g  ,j  tenancy  in  common  among  the  five  children  for  life ;  with  a 
•oBs^whh  a  ^''■'^'^^'^^^P  ^°  ^^®  longer  of  them.  Lord  Mansficd  said,  that  an  estate  to  more 
benefit  of  ^^^^  <^°®>  ^*^^  ^  benefit  of  survivorship,  was  a  joint  tenancy;  but  here  the  tes- 
■nrvivor  tator  had  expressly  declared  that  they  should  not  take  as  joint  tenants.  The 
ship  among  construction  contended  for  was  too  refined  for  the  testator's  meaning.  He 
*•••"•  Jbey  meant  to  dispose  of  his  real  estate  among  his  children,  after  the  death  of  his 
l^ljjjjjl^ "  ^^**^-  ^®  ^^^^  *^®  same  words  in  disposing  of  the  real  estate,  as  he  did  in 
disposing  of  the  personal,  and  they  explained  each  other.  There  were^ words 
in  the  will  which  plainly  showed  that  he  meant  his  estate  to  go  to  the  repre- 
sentatives of  his  children,  afler  their  deaths,  though  he  had  used  improper 
terms.  It  was  plain  that  they  were  not  to  take  as  joint  tenants;  and.  it  wms 
plain  to  him,  that  he  considered  that  several  of  his  five  children  might  happen 
to  die  in  his  own  lifetime,  and  therefore  made  a  provision  for  such  of  them  as 
should  survive  him,  and  be  in  existence  at  the  time  when  the  interest  was  to 
vest,  and  their  representatives.  He  meant  to  prevent  a  lapse;  and,  therefore^ 
the  Court  Inight  rather  apply  the  words  to  a  fixed  particular  time,  than  to  give 
no  meaninff  at  all  to  them;  ar.d  this  was  agreeable  to  the  case  of  Stringer  v« 
Philips,  1  Eq.  Ca.  Ab.  292. 

3.  Blisset  v.  Cranwell.  E.  T.   1694.  K.  B.  Comb.  256;  S.  C.  I   Salk. 
226;  S.  C.  3  Lev.  373.  S.  P,  S.  P.  Doe,  d.  Long,  v.  Laming,  2  Burr. 
llOa.  S.  P.  PiBus  v.  MiTFouD.  T.  T.   1674.  K.  B.  1  Vent.  376.  S.  P, 
Philips  v.  Philips.  H.  T.   1701.  K.  B.   1  Ld.  Raym.  721;  S.  C.   1  P. 
.    Wms.  34.  S.  P.  Scrape  v.  Rhodes.   E.  T.   1737.  2  Com.  542.  S.  P. 
Tuckerman  v.  Jefferies    H.  T.  1X06.  K.  B.  11  Mod.    108.  S.  P. 
Loveacres,  d.  Mudge,  v.  Blight.  Cowp.  352.  S.  P.  Barker  v.  Giles. 
9  Mod.  159.  S,  P.  Denn  v.  Gaskin.  Cowp.  657.  S.  P.  Garland  v.  Tho- 
mas.  I  N.  R.  82.  S.  P.  Fisher  v.  Wigg,  1  P.  Wms.  14;  1  Ld  Raym. 
12  Mod.  296.  S  P.  Hawes  v   Hawes.   1  Wils.  165.  S.  P.  Doe,  d.  Li- 
VERSAGE,  V.  Vaughan.  K.  B,  1  D.  ^  R.  52.  S.  C.  5  B.  ^  A.  464.  S  P. 
Clayton  d.  Lowe.  5  B.  Sl  A.  636.  S.  P.  Bateman  v.  Roach.  9  Mod. 
104.  S.  P.  Anon.  Skin.  182.  S.  P.  Duppa  v.  Mayo.   1  Saund.  283;  S. 
C.  5  Mod,  214;  S.  C.  2  Keb.  576. 
A.  B.  devised  lands  to  his  two  sons  and  their  heirs,  and  the  longer  liver  of 
them,  equallv  to  be  divided  between  them  and  their  heirs,  after  the  death  of 
his  wife.     The  Court  was  of  opinion  that  the  sons  were  tenants  in  common, 
and  that  the  devise  was  good;  and  the  reason  was,  upon  the  construction  of 
wills,  that  it  ought  to  be  according  to  the  intent  of  the  devisor;  his  intent  ap- 
pearing to  be,  not  only  to  provide  for  his  two  sons,  but  for  their  posterity;  that 
not  only  his  two  sons,  but  their  heirs,  should  have  an  equal -part;  for  tlte  words 
were,  *'  equally  to  be  divided  between  them  and  their  heirs."     And  thou|(h 
by  the  first  words  it  was  given  to  them,  and  to  the  survivor  of  them,  yet  the 
last  words  explained  what  he  intended  by  the  word  "  survivor,"  that  the  sur- 
vivor should  have  an  equal  division  with  the  heirs  of  him  who  should  die  first. 

Where  a  tenancy  in  common  is  created,  the  interest  or  share  of  each  mast  appoar  on  the 
face  of  the  instrnment  by  which  it  is  created;  4  Dow.  199. 

*  But  a  devise  to  husband  and  wife  gives  the  estate  by  entireties  and  not  by  moieties;  6 
T.  R,  652.  So  an  exception  to  the  rule  that  a  devise  to  several  persons  creates  a  joiat> 
tenancy,  exists  in  regard  to  estates  tail.  In  such  case  the  devisees  are  joint  tenants  for  life, 
with  several  inheritances  in  tail:  so  that,  on  the  death  of  one  of  the  devisees,  whether  he 
lodve  issue  or  not,  the  survivor  becomes  entitled  to  his  share  for  life,  under  the  joiot-teoan- 
oy;  WUkinson  v.  Spearman,  cited  2  Vern.  646;  2  P.  Wms.  629;  Co.  Litt.  182.  a,;  8 
Powell,  by  Jarman,  p.  869. 


I  330  I 


But  any 
words 
which  de 
note  an  • 

Duality  or 
i  vision, 
such  as 
*'  equally 
to  be  divi 
dod.*' 


DEVlSE.-^LimUation  lo  Survnem^.  SSS 

■ 

And  though  the  testator  had  not  aptly  expressed  himself,  yet,  upon  all  the 
vords  taken  together,  his  meaning  seemed  to  be  so. 

4,  Ha\chet  v.  Thelwal.   E.  T.   1686.  K.  B.  3  Mod.  104. 
A  testator,  having  two  sons  and  four  daughters,  devises  his  houses  to  one  of"  5**V* 
his  sons  for  life;  and,  after  his  decease,  **  then  I  give  my  estate  to  my  four?.?    ""®  * 


»»  ere 


daughters,  share  and  share  alike;  and,  if  any  of  them  die  before  marriage, ^^^  \  tenan 
then  her  part  to  the  rest  surviving;  and,  if  all  my  sons  and  daughters  die  with-ej  com 
out  issue,  then  I  give  my  said  houses  to  my  sister  and  her  heirs."     On  the  moa.* 
death  of  the  son  without  issue,  (ho  Court  held  that  the  four  daughters  were  te- 
nants in  common;  and,  therefore,  if  one  married  and  died,  leaving  issue  a  son, 
such  soa  should  come  in  for  his  fourth  part  of  the  estate. 

Qih.  Limitation  to  sttrvivors.1[  [  SSl  | 

1.  Smitji  v.  Horlock.  M.  T.  1816.  C.  P.  7  Taunt.  129. 
A  testator  devised  that  his  executrix  should  borrow  as  much  as  was  neces-  ^  Hmita 
sary  to  satisfy  all  demands,  and  repay  it  out  of  the   money  arising  from  rents  **?°"  **♦?" 
during  the  minority  of  the  testator's  two  children,  Ann  and  George,     He  he- ^^^jj^^  ^y^ 
queathed  his  property  both  real  and  personal,  to  be  divided   equally  between  qaently  a 
his  two  children,  allowmg  that  his  son  George  should   take,  a.s' a  part  of  his  rose,  viz. 
share,  the  testator's  farm,  at  B.,  excepting  the  house  and  land  which  he  bought  t?  ^^^  P« 
of  his  father's  trustees,  at  B,  together  with  the  furniture  thereof  he  left  to  them  ^•^^^'j^^^^J 
in  common,  and  to  the  longest  liver  in  fee-simple,  and  that  his  children  should  referable, 
be  put  into  their  respective  shares  of  the  rent  received  during  their  minority,  i|  ^^g  g| 

*  So  a  deviae  in  troat  to  bedistributed  among  persona,  '*  in  joint  and  eqaal  proportiona ;"  length  re 
AmM.    656;  *<  equally   amongst   them;"   1  Eq.    Ca.    Abr.  292.    pi.  104;  Cro.  Eliz.  483;ferred  to 
Gowp.  65;  **  equally  rospectively ;' *  Sly.  4S4;  9  Ves.  456;  with  a  limitation  to  their  heirs,  the  death 
**  as  they  shall  severally  die;'*  2  Atk.  441;  as  to  several  "  between  them;"  2  Mcriv.  70;ortha  testa 
or  to  several,  their  heirs,  &c.  *'  all  to  have  part  alike,  and  every  of  them  to  have  as  mach  tor,  in  ca 
as  the  other;"  Cro.  Car.  75;  or  to  several  to  be  enjoyed  *■  alike;"  Cowp.  352;  et  vide  I  aea  where 
Vera.    S53;  S.  C.    1  Eq.  Ca.  Abr.    292.  pi.  7;  3  B.  C.  C.  25;  has  created  a  tenancy   in  the  limita 
eommon.     So  a  devise  of  real  estate  to  A.  B.  and  C,  and  their  heirs,  to  be  sold,  and  the  tioo  waaim 
iBoney  to  be  equally  divided  amongst  them,  is  a  devise  in  joint  tenancy  of  the  la'nd,  and  in  mediate; 
tenancy  in  rommon  ef  the  prodoce  of  the  land  when  sold;  therefore  the  heir  at  law  of  A. 
cannot  maintain  ejectment  for  the  land  without  giving  direct  evidence  of  the  death   of  B. 
h  C,i  Goodtitle,   d.  Roebuck,  v.  Oiley,  7   D.  &  R.  535.     Devise  of  the  residue  of  the 
reatdae  of  the  testator's  real  and  personal  estate  and  effects  to  trustees,  to  pav  the  rents, 
produce,   and  profits  to  testator's  wife  for  life;  and,  aAer  her  decease,  to  his  daughter  fer 
life;  and  after  the  decease  of  his  wife  and  daughter,  he  devised  the  said  residuary  trust  es- 
tatea  to  all  and  every  the  issue,  child  or  children,  of  his  daughter  as  should  be  living  at  the 
time  of  the  decease  of  the  survivor  of  his  wife  and  daughter,   equally  amongst  them,  if 
more  tbao  one,  to  he  divided  share  and  share  alike,  when  and  as  they  should  respectively 
attain  the  age -of  24  years,  and  to  their  respective  heirs,  executors,  3ce  for  ever,  to  take  aa 
tenants  io  common,  and  not  as  joint  tenants.     Held  that  the  duugfater's  children  (seven  in 
mimber)  took  equitable  estates  in  fee,  as  tenants  in  common  in  the  real  estates  of  the  tes- 
tator,  by  virtue   of  the  residuary  clause;  but  that  they  would  have  taken  legal  estates  in 
fee»  as  tenants  in  common,  by  virtue  of  sjich  reaidaary  ctaaae,  if  it  had  been  made  without 
Che  introduction  of  trustees;  Farmer  v.  Francis;  9  Moore,  310;  S.  C.  2  Bing.  251. 

And,  in  fact,  any  words  or  expressions  will  sufldce  which  show  that  the  devisees  are  re- 
ferred to,  as  owners  of  respective  or  distinct  interests.  Thus:  a  bequest  to  two,  with  di- 
rection that  one  of  them  shall  be  maintained  and  educated,  during  his  minority,  out  of  a 
fund;  and  that,  ii  he  should  wish  to  be  put  out  apprentice,  a  competent  sum  should  be 
raiacd  out  of  the  fund  for  the  purpose  and  in  part  of  his  t^hare,  was  held  to  create  a  tenan- 
cy in  common;  Gant  v.  Laurence;  Wightw.  395.;  so,  even  where  a  testator  devised  the 
residue  to  his  daughters  as  tenants  in  common,  and  aHerwardd  by  a  codicil  again  devised  it 
Co  them,  but  omittini;  the  words  of  severance;  held,  nevertheless,  that  they  took  as  tenants 
in  common;  Mathews  v.  Bowman;  3  Anst,  727. 

t  Where  property  is  given  to  a  plurality  of  persons,  with  a  devise  or.  bequest  over  in 
ce^Uin  events  of  the  shares  of  dviog'  objects  to  the  survivors,  the  word  <<  survivors,"  is 
construed  others  (Pettiwood  v.  Cooke;  Cro.  Eliz.  52;  Woodward  v.  Glaasbrook;  2  Vern. 
S83;  Herman  V.  Dickenson;  1  B.  C  C.  91;  Chadeck  v.  Cowley;  Cro.  Jac.  696.);  so  that 
aa  well  those  who  die  before,  aa  those  who  survive  the  objects  in  question,  are  entitled, 
provided,  of  course,  that  their  deaths  did  not  happen  under  circumstances  which  subjected 
their  ahares  to  the  operation  of  the  limitation  over.  It  has  long  been  an  established  rule, 
that  provisions  disposing  of  the  shares  of  devisees  and  legatees,  dying  before  a  given  peri- 
od, do  not  propria  vi^ore  extend  to  shares  accruing  under  that  disposition;  3  Atk.  80.; 
bat  questions  sometimes  arise  as  lo  the  effect  of  particular  expressions  to  carry  the  accruing 
aa  well  as  the  originnl  shares;  2  Vera.  38S;  3  Atk.  78;  1  Bro.  C.  C  575. 
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as  well  as  their  shares  cf  land*  d  ]>roperty,  when  they  8h^>u1d  attain  their  re- 
spective ages  of '2!  }onr'.  Ann  dU-d  living  the  tcFtadr.  Held,  that  the  son 
George  took  ad  the  testat<^r's  jn«  prrty,  l»o:li  real  nnd  |  ers(»nal,  '»nd  all  his  es- 
tate and  interest  therein.  Sec  1  1*.  Wins.  9r>i  I  Wils.  105;  '2  Ves.  jun.  264; 
4  Ves.  553. 

2.  Rosr,  D.  Vnr.r.  v.  Hii  l.  E.  T.  17C6.  K.  H.  3  Burr.  188  L 
And  atone      The  testat»>r  devised  his  lands  to  his  wife  for  life;  and   alter   her  decease,  to 
time,  even  j^jg  ^^^  children  inatuing  them  ,  and  the  snrviv(.rs  nnd  siir\  ivor  oft.  em,  and 
.    ^«,   I  the  executors  and  adniini-'rnlors  of  such  survivor,  sltare   and  i?harc  alike,  as 
limitation^   tenants  in  common,  and  not  as  joint-tenants. 

was  not  im      Lord  Mansiield  and  the  other  judgct^  oftlic  Court  rf  Kinjj's  Hcnch  held  that 
meditate.*   these  words  were  inserted  to  carry  it  to  the  survivors,    in  case  of  the    decth  of 
any   of  the  deyie:ees   in  the    devisor. s   li:'e-tiir.c,  and   that  they  took  as  ten- 
ants  in   co^imon.     'Seel    Kq    Ca.  A^r.    Q'H    3  !>ro.rh.  ('.  Tomlins's  tcdit. 
195;  i'Ves.  jun. 'JG5.  631;    H  Ves.  171;  -1    l\ladd.  i.'i;  SVcs.  ^J:4.   450;  4 
Where,       id.  551 ;   19  Ves.  537;  6  id.  ^^207;  7  id.  ^79.    13  id.  375. 
*helfwMa  ^'   ^^^''^^'^  ^-  T"o^-As.  T  T  18: 1.  C.  P.  i  \.  R.  [V2. 

dey^e'to  ^   ^'  ^®^*^^'^  ^'^  estate  to  trustees  and  tl.eir  heirs,  to  the  use  of  the  testator's 

the  nse  of   nieces,  S.  C,  JE.  G.,  and  A.  C.  ,  and  the  survivor  and  survivors  of  ihim,  and 
A.,  B.,  and  the  heirs  ol'the  body  of  such  survivor  and  survivors  of  tliem,  astenants  in  com- 
C,  and  themon,  and  not  a«?  joint-tenants;   and,  for  want  <if  such  W^iiv  rrmniiuler  over. 
Borvivor  The    Court,  on   the 'authority    of  1  P     \Vm<*.    9(>;    1  Eq   Ca.  Ahr.  J92;  3 

.  *"®P*"Burr.  18fU.  certified  t^the  Master  o'' the  Uoil;  thalthc  I'u.ituti.  n  t»»  the  .-^urvi- 
them  and  vors  was  mteuded  to  provide  tor  the  evut  oj  tlie  d*  uth  (ifanv  o*  the  devisees 
theheira  ofiw  'Ae  Ustator'^s  lifi-ivn*',  and  that  ail  surviving  the  testator  to  k  as  tenants  in 
their  bo       common. 

r**'  'h^M  ^'  "^^^J  ^'  ^'^^'^"^  ^'*  Sparrow.  H.  T.  131 1.  K.  P>.  13  East,  350. 

th  tVh   I  '^*  ^*  ^^^'^^^^^  ^^^  residue  of  his  real  and  r  erop.al  (  state    subject  tothepay- 

hatton  to  "ncnt  of  debts  and  legacies^  to  the  testator's  Fon  and  daui^liter,  their  heirs  an  d 
the  flurvi  afsifj^forcrer,  us  linanfs  in  common^  and  nn!  as  join!  Uiiuuf.'i ;  I'ut  in  case  of 
vers  was  in  the  death  of  either,  leavinof  child  or  children,  the  ^hare  of  him  or  her  so  dying 
te'idcd  to  was  to  go  to  his  or  her  child  or  children;  or,  if  all  such  ?^hould  die  before  §1, 
provide  fofguch  share  was  to  go  to  the  survivor  of  the   s  ^n  or  daucht(  r  fr  ever;  hut  in 

Ju-^I^rk^f^'ase  his  son  and  daughter  should  he  both  dead  at  ilie  iiuu  of  flu  tcfiiaio:  'a  dc- 
tne deatn oi  .  ,  •  -ii  •  m  i  -,  i  •!  i  i  -i  i        n     /•  •  i       i  » 

anv  of  the   '^'we,  witn'»ut  child  or  children,  or  leavmg  eh'ld  or  rhddren,  all  ofihem  Fhouicl 

deviseea  in  die  under  21,  and  unmarried,  and  without  child  or  children,  tht  n  he  gave  the 
testator's  wJwle  of  his  real  and  personal  estate  to  his  executors,  Uf  on  certain  trusts,  for 
life-time,  other  branches  of  his  family;  and  then  the  will  procTecIed,  as  to  the  rest  and 
So,  where  residue  of  his  estate,  and  afterwards,  in  lase  of  the  (lanh  ofhiss^'n  arfU^avsf'f^ry 
a  dKVMe  and  tciihotU  child  or  children,  and  (thtr  the  cvcrds  ajonsoid,  then  he  gave  the 
and  B.  in  •*"^  ^^  ^^^  brother  in  fee.  The  question  made  was,  whether  the  limitation 
fee,  as  ten  over  upon  the  testator's  son  or  daughter  dyinjr  without  child  or  children  was  to 
ants  in  com  be  confined  to  his  or  her  so  dying  in  the  Vjc'-fiv.'c  if  the  testator.  It  war  urged, 
nioD,  and  that  the  devise  to  the  son  and  daughter  was  either  a  devise  to  them  in  fee,  de- 
'°*^""®  **^,  feasible  as  to  the  moiety  of  each  h\  either  dvinc,  wiJhc»ut  child  or  children,  in 
•  h  d  ^^^  life-time  of  the  other;  in  which  even*  it  would  go  over  to  thr.t  other;  hut  if 
hi£  without  ®**^^^  ^^^  issue,  such  issue  would  take  a  Ope  in  the  parent's  moiety,  defeasible 
children,  to '^'s^ '"*h^  ®^^"^  ^^  such  issue  dying  before  21.  Or  when  the  testator  gave 
the  sariri  the  estate  to  his  son  and  daughter  in  fee,  as  tenants  in  common,  but  in  a  par- 
vora;  the  ticular  event  he  also  gave  it  to  the  children,  if  any;  that  might  be  taken  tocon- 
^^A^u  "^^f^'trol  the  former  word-',  or  make  the  son  and  daughter  take  for  life,  with  a  con- 
[j®jj^J''^^*'"lingenT  remainder  in  fee  to  their  ehildren,  if  aiiy;  ii*  none,   with   a  contingent 

♦This  rule  was  adopted  ot«  the  ^lound  that  indefinite  tmrrircrnhip  uas  inconhistent 
wilh  an  estate  in  common^  in  vvhirh  crfse.  only  tht  qi]c<;tion  al-ovp  ngit.ited  rould  arise; 
ns where  the  parties  are  joint  tcnantji,  the  limitation  to  the  suivifors  would  jiot>abIy  be 
considered  ns  merely  cxpre8.<;ivp  of  thp  ;«.■«  arrreseendi^  which  is  fiimihi  to  a  joint  tenancy, 
and  eon.«oqiiently  as  extending  to  survivor^^hip  atony  period.  jMr.  Jarman,  (2Prwcll, 
780  &  732.)  hc<vever  shows*  that  the  distinction  is  unlenablc,  on  Uie  ground  that  althoogh 
■orvivorship  is  not  incident  to  a  tenancy  in  common,  yrt  no  incon.oistcncy  exists  between  a 
tenancy  in  common,  and  an  express  limitation  to  furvivoi-s. 
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remainder  to  the  survivor.     Or,  it  might  be  taken  to  be  an  estate  tail  in  the  son  ^he  snrvi 
and  daughter,  in  c^ae  either  should  die  in  the  life-time  of  the  other,  without  J***"*  *°  l!*l^ 
leaving  children  who  should  come  to  an  age  to  dispose  of  the   property;  but  if  testator    in 
either  should  have  such  children,  then  to  take  a  fee.  ferringsuch 

.    Std  per  Cur.^    The  imitation  to  the  children  of 'ho  deceased's  son  or  daugh-  to  be  the 
ter,  »r  to  the  survivor  of  the  two,  was  orily  a  substitution  in  case  of  a  lap?e  by  testator' 
the  death  of  the  testator's  son  or  daughter  in  his  llfe-tiine]  so  that    if  both  son  J.<'""on, 
and  daughter  survived  him,  he  intended  them  to  take  the   fee   as   tenants   i"  ti°J"proner 
common;  if  one  died  in  his  life-time,  and  left  issue,  such  issue  was  (o  take  the  ly  being 
parent's  share;  or,   if  there  should  be  no  such  issue,  which   should    attain  '2 1 ,  given  over 
the  survivor  of  the  son  and  daughter  should  take  the  whole;  or,  if  both  died  in  in  case 
his  life-time,  and  either  left  issue,    uuh  issue  was  to  take;  but  if  both  died  with-  ^?^^  *^®  ^^ 
out  issue  in  his  life-time,  then  the  executors  were  to  take  on   the   trusts  'n^""  j'^^j "  7/Y° 
tioned;  remainder  to  his  brother  in  fee.*     See  I  Bro.  Ch.  Ren.  489;  2  Ves.  j,„,^  oftfu 
jun.  5i)l.  506;  4  T   R.  '294:  6  id.  34;  1  B.  <^  P.  215;    I  And  43;  G  Rep.  16;  teatator's 
i>  Lev.  58;  8  T.  R.  211 ;  7  T.  R.  531 ;   1  East,  229:  4  T.  R,  82;    Precedents rf«ea«c. 
in  Ch.  78;  2  Str.  1261 ;  4  Ves.  jun.  160;  8  id.  410;   1  N.  R.  82.  g       . 

5.      Edwards  y.  Symovs.  M.  t.  18  5.  6  Taunt  213;  S.  C.  2  Marsh.  24.      a.  be 

C.  bequeathed  one  shilling  to  his  eldest  son  and  heir  at  law,  and  then  dcvis-  qneathed 
ed  his  estate  to  trustees,  fir  the  maintenance  of  his  six  younger  children;  and,  l»-  »o  his 
immcdiatelv  on  the  youngest  attaining  the  age  of  21,  then   to  hia  said  six  chil-*'®j''  "tlaw, 
drcn,  and  the  survivor  and  survivors  of  them,  their  heirs  and  assigns  for  ever,  V^^.  *  f". . 
as  tenants  in  common.     The  Court  held,  tha^  the  term  survivor  and  survivors  ^.^j, ^  ^^ 
was  to  be  referred  to  the  testator's  de.^th,  and  n  t  to  the  coming  of  age  of  the  trostees  to 
youngest  child ;  and,  therefore,  that  B.  having  died  without  issue,   and  intcs- niamtain 
late,  after  the  testator's  death,  and  before  the  coming  of  uge  of  the  youngest  his  young 
child,  had,  at  the  time  of  his  death,  a  fee  simple   estate,  in  reversion,  in  one- ®'*^,       . 
sixth  part,  as  tenant  in  common  with  his  surviving  brothers  and  sisters,  which,  immedidte 
on  his  death,  descended  to  his  heir  at  law.     See  3  Co.  19;   I  Burr.  228;   1  Bl.  \y  on  the 
519;  3  T.  R.  41;  3  Burr.  1881;  3  Lev.  373;  3  Atk.  524;  7  Ves,  jun.    279;youngeat 
4  Ves.  iun  .551-    IN.  R.  23.  82.  attaining 

6.  Doe,  d.'Borwel'l.  v!  Arey.   E.  T.  181.1.  K,  B.   1  M.  &  S  428.  ^IsVaT 

This  was  a  devise  to  the  three  sisters  of  the  testator,   for  and  during  their   A...      -1 
joint  natural  lives,  and  the  natural  life  of  the  survivor,  to  taJce  as  tenants  in  com-  ^^^^  ^^^  ^^^ 
mon^  and  not  as  joint  tenants;  remainder  to  trustees  during  the  respective  lives  ^ivor  and 
of  the  sisters,  and  the  life  of  the  survivor,  to  preserve   contingent   remainders;  sarvivoncf 
and  from  and  after  their  respective  deceases,  and  the  decease  of  the  survivor,  tliem,  &c. 
remainders  over.     The  Court  held,  that  the  words  "  as  tenants  in  common"!**  **''"*"*^ 
might  be  taken  as  descriptive  rather  of  the  mode  of  enjoyment,  than  of  the  j^. »"  *^<*'""'o'^ 
terest,  since  the  remainder  over  was  to  take  effect  only  on  the  death  of  the  ^ur- ^  °^^?J^Jj?^® 
vivor,  which  construct  on  would  make  them  joint  tenants;  or  if  they  were  to  he  ^^^  mB^de 
taken  as  descriptive  of  the  interest,  then,  by  virtue  of  the  limitation  over,  they  to  several, 
took  as  tenants  in  common,  with  benefit  of  survivorship.     See  2  Roll.  Abr.  90.  as  tenants 
pi.  5,   1  Wils.  166;  3  Lev.  373;  S.  C.  Salk.  226;  3  Burr.  1886.  j."  <j?inn'on 

*  Bnt,   in  Roe,  d.   Shpcra,  v.  Jeffrey   (7  T.  R.  660  ),   it  sAOms  to  have  l^ecn  taken  for^^  jj^^  inrvi 
granted,  ihat  an  executory  limitation  for   life  to  certain  persona,   or  the  snrvivori,  wns  not  ^-^^^  ^ 

confined  to  the  aarvivora  at  the  happening  of  the  contingency;  bat,  as  the  devise  had  not,  ij^imii^n  o 
at  the  death  of  the  object,    fallen  into  poasPHsion,   it  does  not  appear  whether  snrvivori^hip  ^^   j^  ^^^ 
was  considered  as  indefinite,   or  as  restricted  to  this  period;  2  Powell  by  Jarman,   p,  762.  constraed 

i  Upon  the  above  case,  Mr.  Jarman  (2  Powell,  p.  754.)  remarks:  it  is  evident  that,  by  ^^^  ^^^^^ 
«*  benefit  of  susvivorship,"  the  Coort  meant,  a  gilt  to  the  survivor;  and  their  oh»er%'ation  ^^^^  ^^  ^^^ 
goes  to  this:  that  though  survivorship  is  not  an  incident  to  a  tenancy  in  common,  yet  a  lini-  yiyQ„hip 
itation  to  the  survivor  is  by  no  means  •inconsistent  with  it.     There  is  much  good  sense  in  jfjij^gQitQ 
the  reasoning  of  the  Conn  in  thii  case.     It  is  extraordinary  that  the  consistency  of  an  ex-  |   .  ^^  ^^^ 
press  limitation  to  survivors  indefinitely,  with  a  tenancy  in  common,  should  be  reserved  foi"  j^J/^  4 
dL4Covery  at  this  late  period.     If  it  had  been  made  a  century  earlier,  a  most  prolifio  source 
of  litigation  would  have  been  prevented. 

To  the  inadequacy  of  the  ground,  on  which  the  rule  adopted  in  the  earlier  case^  had  been 
fonndod,  the  same  author  -ttributes,  not  only  the  frequent  agitation  of  the  question  evinc- 
ed by  the  multitude  of  cases  just  stated,  but  the  sweeping  and,  as  he  observes,  groundleo 
esceptions  engrafled  upon  it,  which,  at  length,  rendered  it  uncertain  whether  such  a  rule  of 
constrnction  any  longer  exi:»ted. 
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[  335  ]    Ifhly*  Jis  to  what  vsords^  wUl  make  the  property  derisedy  liable  todehia  and  legacies.* 

1 .    Considered  ns  to  the  mode  of  direction* 
(o)   Jfifk  r-f^rence  to  the  fund. 
(o  1 )    Where  no  fund  is  specified,i[ 

*rho  cases  on  tha  sobject,  many  of  which  arose  on  beqaest}*,  may  be  censalted  at  length 
by  tho^e  who  arc  dedirous  of  onr.tveiljng  Tor  themnelvea  the  mystery  in  which,  by  reiterat- 
ed dtscnssion.  it  has  becoiuc  involved.  They  are  to  be  found  in  2  Ves.  jun.  €S4.  wheie 
snrvivorship  was  held  to  relate  to  the  per  od  of  diatribniion,  and  not  to  the  dealb'of  the  tes- 
tator, on  the  ground  that  the  sabject  of  gift  (being  the  produce  of  land  deviled  to  be  sold) 
was  not  in  esse  until  this  period;  19  Ves.  674.  and  one  Jac.  k.  W.  146.  where  the  sanae 
period  was  fiied  upon  by  the  Court;  in  6  Ves.  297.  where  it  was  hdd  to  refer  to  the  period 
of  distribution,  on  the  ground  that  nnother  •inbjert  given  to  the  name  objects  was  eipressljr 
so  limited;  in  8  Madd.  410.  and  in  4  Madd.  I  ).  the  facta  of  which  latter  case,  as  contain- 
ing some  strong  remarks  on  the  rule  in  question,  may  be  here  uppositely  stated.  The  tes- 
tatrix gave  and  appointed  her  real  and  pergonal  estate  in  trust  for  her  husband  for  life;  and, 
after  his  decease,  directed  that  her  personal  estate  should  be  equally  divided  between  her 
two  sons,  A.  and  B.,  and  C  ,  her  daughter,  and  ^he  survivors  or  survivor  of  them,  share 
nnd  share  alike  A.  died  in  the  life  time  of  ihe  husband:  B.  and  C,  as  the  survivors  at 
his  death,  claimed  the  whole;  and  Sir  J.  Learh  snid:  **  It  would  be  difficult  to  reconcile 
every  rase  upon  this  subject.  I  consider  it,  however,  to  be  now  Mttled,  that  if  a  legacy 
he  given  to  two  or  more,  equally  to  be  divided  between  them,  or  the  survivors  or  survivor 
of  them,  und  tber<*  be  no  npeeial  intent  to  be  found  in  the  will,  the  survivorship  is  to  be  re- 
ferred to  the  period  of  divinion-.  If  there  is  no  previous  interest  given  in  the  legacy,  then 
the  period  of  division  i^  the  death  of  the  :estacor;  and  the  survivors  at  his  death  will  take 
the  whole  lesHcy.  This  was  the  case  of  Stringer  v.  Phillips;  I  Eq.  Ca.  Abr.  29.  Bat,  if 
a  previous  Iffe  et^tate  be  given,  then  the  period  of  division  is  the  death  of  the  tenant  for 
life;  and  the  survivors,  at  such  death,  will  tuke  the  whole  of  the  legacy.  This  is  the 
principle  of  the  cited  cases  of  Russell  v.  Long,  4  Ves.  55;  Daniell  v.  Daniell,  6  Vea.  297; 
and  Jenour  v.  Jenoor,  iO  Ves.  562.  In  liiidon  v.  I^rd  Suffolk,  t  P.  Wms.  96;  the  House 
of  i.ords  found  a  special  intent  in  the  will,  that  the  period  of  division  should  be  suspended 
until  the  debts  were  recovered  fron)  the  Tmwn,  and  they  referred  the  snrvivorship  to  that 
period,  The  two  eases  of  Roebuck  v.  Dean  (  Ves.  jun  267.),  and  Perry  v.  Woods  (3 
Ves.  204.),  before  Lord  Rosslyn  (Perry  v.  Woods  was  decided  by  Lord  Anvanley),  do 
not  square  with  the  other  authorities.  Here,  there  being  no  special  intent  to  be  found  in 
•the  will,  the  terms  of  survivorship  are  to  be  referred  to  the  death  of  the  husband,  who 
took  a  previous  estste  for  life. 

*  By  the  common  law,  real  estates  are  not  snbjeet  to  the  payment  of  debts  due  on  sim- 
ple contract,  unless  made  so  by  will;  whivh  is  considered  by  many  as  a  great  defect,  be- 
cause credit  is  in  fact  given  to  the  possessors  of  landed  estates  m  proportion  to  the  value  ef 
them.  He,  therefore,  who  neglects  to  charge  his  real  property  with  the  payment  of  his 
debts,  sins,  as  it  has  been  emphatically  said,  in  bis  |rrave.  And,  if  be  omits  this  circana- 
atance,  on  purpose  to  defeat  the  demands  of  hb  creditors,  he  dies  with  a  deliberate  fraud  in 
his  heart.  These  principles  have  given  rise  to  a  rule,  both  at  law  and  in  equity,  that, 
whenever  a  testator  expresses  an  intention  thst  all  his  debts  shall  be  paid,  or  devises  all  his 
properU  subject  to  the  payment  of  hi:*  debts,  his  real  estate  shall  be  charged  with  the  pay- 
ment of  his  debts  be  simple  contract,  if  there  be  a  deficiency  in  his  personal  estate;  6  Cm. 
Dig.  398  Here  it  may  be  observed,  that,  in  construing  previsions  for  payment  of  debts, 
the  Courts  are  adverse  ta  a  construction  which  would  confine  them  to  debts  subsisting  'at  a 
given  period  in  the  life  of  the  testator;  1  Eq.  Ca.  Abr.  201.  pi.  12;  8  Vin.  Abr.  828,  pi. 
2;  1  Madd.  488.  It  has  soaietimas  been  made  a  qnestiob,  whether  the  same  words  which 
will  charge  a  real  esUte  with  debts,  are  adequate  to  charge  it  with  legacies;  or  whether* 
in  order  to  threw  legacies  upon  the  land,  a  clearer  manifestation  of  intentien  is  not  requisite; 
2  Ves.  jun.  828;  3  Ves.  551 ;  5  id.  861 ;  2  P.  Wms.  187.  The  distinction  in  queatiea  ap- 
pears to  have  been  a  natural  consequence  of  the  extreme  length  which  the  Cosrts  had 
gone,  in  holding  debts  to  be  charged  by  general  and  equivocal  expreesions,  the  sofaimesa 
of  which,  when  applied  to  legacies,  became  apparent;  8  Ves.  789.  Instances  may  certain- 
ly be  adduced  from  the  later  cases,  in  which  legacies  have  been  held  to  be  charged  npon 
land,  by  expressions  of  a  character  scarcely  more  decisive  than  those  which  have  this  op- 
eration in  regard  to  debts;  2  Dick.  626;  2  .\tk.  866;  4  Madd.  187. 

t  Whether  a  general  direction  by  a  testator,  that  hi^  debts  bhall  be  paid,  charges  the  real 
estate  with  the  payment,  is  a  question  which  has  been  mucii  agititet).  In  an  anonymous 
case,  in  Frcem.  Cn.  C.  19*2.  the  lands  were,  under  such  circumstances,  held  not  to  be  charg- 
ed; et  vide  1  Vern.  457;  S.  C  1  Eq.  Ca.  Abr.  I9r^.  pi.  3.  tlie  facts  of  which  case  are  as  fi5- 
low:  A  testator  expressed  himseif  thus:  "  I  will  all  my  debts  shall  be  paid  before  any  of 
my  legacies  or  gifts  hercinaflcr  mentioned;"  and  then  gave  several  pecuniary  legacies;  and 
afterwards,  in  tlie  same  will,  devised  certsin  lands  to  several  parsons  charged  with  rents. 
The  Court  held  that  these  lands  Were  not  subjected  to  the  payment  of  the  debts ;  for  the 
general  clause  at  the  beginning  of  llie  will  shall  be  intended  only  of  the  personal  estate,  and 
the  pecuniary  legacies  thereout  devised.     But  a  long  train  of  decisions  has,  at  length,  estab- 
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(61)   Where  a  fund  is  specified  * 
(6)    WUh  r^erenee  to  the  parlies  to  whom  the  direction  is  made.  I  336  ] 

(a  I)    Where  to  executors  generally. If 
{b  1 )    Where  to  ^xecidors  beincr  devisees,'][, 
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Ushed,  that  a  direction  Tot  the  payment  of  debts  generally,  oneraten  the  realty ;  see  I  Vern. 
45;  S.  C.  1  Eq.  Ca.  Abr.  197.  pi.  1;  Prec.  Ch.  264.  4tW;  1  Vem.  70H;  8.  C.  1  Eq.  Ca. 
Abr.  196.  pi.  6;  8  Vern.  690;  S.  C.  Eq.  Ca.  Abr.  19^.  pi.  5;  3  P.  Wms.  91;  Ca.  Temp. 
Talb.  110;  2  Vem.  709:  I  Bro.  P.  C.  571;  8  Veg.  sen.  271;  3  Ves.  542.  7:19;  3  Bro.  P.  C. 
157:  2  Vos.  jun.  32ft;  5  Ves.  545;  6  Madd.  31. 

•  This  case  fonns  an  exception  to  the  rule  which,  it  has  been  pointed  out  in  the  preceding 
note,  had  been  established,  as  governing  the  construction  of  devises,  charging  in  geiieral 
terms,  tlie  realty  with  the  payment  ofdebts  and  legacies.  In  Thomas  v.  Briinell  (2  Ves.  313.) 
A.  B.,  reciting  that  he  bad  made  a  former  will,  in  the  life  of  his  wife,  in  which  he  had  given 
her  allhu*  real  and  personal  estate;  that  he  had  the  misfortune  to  lose  hor,  and  therefore  he 
made  his  will  for  the  disposition  of  th6  same.  First,  he  ordered  all  his  debts  and  funeral 
charges  to  be  honorably  paid  after  his  decease.  In  a  subsequent  clause,  hm  devised  particu- 
lar premises,  enumerating  them,  excepting  H.  and  R.;  all  which  enumerated  lands,  except 
H.  and  R,  he  devised  to  trustees,  by,  and  out  of,  the  money  arising  by  sale,  and  out  of  the 
rents  arid  profits  thereof,  in  the  mean  time,  in  the  first  place,  to  pay  and  discharge  all  h^ 
debts,  funeral  expenses,  and  all  le!rncies  given  by  his  will,  or  by  other  writing  under  his  hartd. 
He  afterwards  went  on  and  said,  that  H.  and  II.  should  he  in  th^  first  place  for  poymett  of 
the  legacies  mentioned  in  his  will.  A  bill  was  filed  by  the  creditors,  to  have  the  real  estate 
by  the  will,  subjected  to  the  payment  of  their  debts,  in  aid  of  the  personal,  so  fa/*  as  hat 
.  proved  deficient,  insisting  that  the  whole  real  estate  was,  by  the  will,  established  as  a  fund 
for  paynenl  of  debts.  And,  whether  the  whole,  oi  anj  part,  of  the  real  estate  was  subject 
to  debts,  was  the  question.  Sir  J.  Strange,  M.  R  ,  said,  the  word  **  same"  must  relate  to 
the  real  and  personal  estate  before  given;  and  if  it  stood  on  that,  and  the  <vord  "first,"  on- 
Iv,  he  should  have  no  doubt  but  that  his  whole  real  estate  would  be  subjeci  to  the  payment  of 
debtt;  not  from  any  express  mention  made,  that  they  should  bo  a  charge  on  his  real  estate, 
but  from  that  construction  the  Court  makes  for  the  benefit  of  creditors;  and  that  men  should 
not  sin  in  their  graves.  Here  was  no  express  declaration  on  the  outset  of  the  will,  that  the 
testator's  whole  real  estate  should  be  charged  with  payment  of  bis  debts  therefore,  it  was 
necessary  to  look  further  into  his  will,  and  to  see  what  was  the  inent  of  the  testator,  who 
was  not  bound  in  fact,  though  bound  in  honour,  to  make  such  a  dispo'^ition  for  his  creditors,. 
Considering  the  whole,  he  had  subjected  the  greatest,  but  not  every  part  of  his  real  ci>tnte 
to  the  payment  of  his  debts;  h'lving  excepted  a  particuhor  par'.,  and  applied  it  to  another  pur- 
pose; not  intending  that  H.  and  R.  should  be  liable  to  be  swallowed  up  by  creditors,  to  tho 
prevention  of  the  legatees  under  the  will;  but  afterwards  directed  what  should  be  done  with 
H.  and  R.  He  had  personal  estates,  which  he  could  not  exempr  from  payment  of  his  debts: 
lio  had  real,  :hc  whole  of  which  he  might  subject;  in  dcclarinir  his  intent  as  to  that,  he  ex- 
empted H,  and  R.  entirely,  reserving  them  as  a  fiind  for  legatees  only.  On  the  clauses, 
therefore,  altogether,  and  which  were  only  clauses  by  which  ho  o\prp';sly  charged  his  land 
iherewiih,  he  considered  how  fir  his  real  esta'e  should  he  nh.T'^foable  to  creditors;  and  then 
thought  himself  at  liberty  to  apply  the  other  part  to  sati.-^fv  texiftttees.  Therefore,  though  on 
the  first,  the  Court  might  take  the  whole  real  to  be  charged  with  debts;  yet,  as  there  was  no 
express  Iten  on  the  real,  by  these  general  words,  and  afterwards  ho  distributed  such  part  of 
his  real  for  debts,  and  such  for  loeracies;  it  was  too  much  to  l.iv  hold  on  the  general  words, 
to  say  the  whole  should  be  charged  with  payment  of  debts.  It  could  only  he  done  by  im- 
plication on  tho  general  words,  vvhich  might  be  explained  afterwards,  and  tha  implication 
destroyed;  consequently,  the  plainiifFs  could  only  have  a  decree  for  an  account  of  tho  per- 
!  Bonal  ostate,  and  then  the  other  parts  of  the  real   estate,  except  11.  and   R.  for  payment  of 

I  their  debts.     But,  unless  tlie  intention  to  exempt  a  particular  part  of  tlio  real  estate  be  very 

clpar,  the  whole  will  be  subject;  2  Ves.  568,  3  id.  155. 

f  VVhere  the  debls  are  directed  to  be  paid  bv  the  executors,  unless  land  be  devised  to 
them,  it  will  bo  presumed  that  the  payment  is  to  be  made  exclusively  out  of  funds  which,  by 
law,  devnlvodpon  "hem  m  that  character;  see  3  Ves.  550;  5  id.  359;  7  id.  209;  Willan  v. 
Lancaster  MS.S.  2  Powell,  by  Jarman,  p.  657. 

X  Where  iheexeou-or  is  devisee  of  the  real  csthte.  a  direction  to  him  (though  describing 
him  a^  such)  to  pay  debts  or  legacies,  will,  it  seems,  cast  them  on  the  realty;  see  2  Eq.  Ca. 
Abr.  497.  pi.  16;  Vin.  Ahr.  Charge  D.  pi.  15;  2  Vem.  228;  S.  C.  1  Eq.  Ca.  Abr.  198;  pi.  4; 
2  Bl.  Rep.  1041;  1  Vem  411;  S.  C.  1  Eq.  Ca.  Abr,  197.  pi.  *2;  3  Meriv.  310;  Ronalds  v. 
Faltham,  1  Turner  and  Rus:?el,  p.  418.  This  principle  does  not,  however,  apply,  when  one 
of  the  executors  is  devisee  fur  life  only;  1  Ves.  jun.  436;  S.  C.  Dom.  Proc.  7  Bro.  P, 
C.  573. 

^  By  the  slat.  2  &  S  .Ann.  c.  4.  s.  20.  it  is  enacted,  that  all  memorials  of  wills  that  shall 
be  registered,  of  any  lands  in  the  West  Riding  of  the  county  of  York;  within  the  space  of 
six  months  after  the  death  of  every  respective  devisor  dying  in  England  or  Wales,  or  withm 
the  space  of  three  years  after  the  death  of  every  devisor  dying  abroad,  shall  be  as  valid 
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VI.    RELATIVE  TO  THE  EFFECT  OF  A  DEVISE. 

(A)    I.N   Bi^RRING  DOWKR. 

Lawrknce  V.  DoDWELL.  II.  T.  1697.  K.  B.  1  Ld.  Raym.438;  S.  C.  Lutw. 

735. 
A  general  A.  B.  devisrd  lands  of  the  annual  value  of  130/.  to  his  wife,  during  her  wi- 
^r°  oT"  dowhood.  After  the  determination  of  that  estate,  he  devised  the  same  premi- 
d  b  ''  ^^®'  together  with  all  his  c»ther  lands,  to  trustees,  for  a  term  of  24  years,  in 
huaban/for  ^'^"^^  for  the  payment  of  his  debts  and  legacies.  As  a  further  provision  for  bis 
hifl  wife,  wife,  he  directed  that  after  two  years  of  the  term  were  expired,  his  trustees 
will  not  be  should  permit  her  to  receive  the  rents  and  profits  of  another  farm  of  90/.  per 
snlficient  to  annum,  for  the  remainder  of  the  said  term  of  24  years,  so  long  !*s  she  should 
raise  a  continue  a  widow.  She  entered  upon  the  lands  devised  to  her,  and  afterwards 
tSm'^onlOTs  ^^^"^^^  ^  ^'^'^  "^  dower;  to  which  was  pleaded  the  devise,  with  an  averment 
he  bftri  ex  ^^^  ^^'  sanle  was  ia^  satisfaction  of  her  dower.  Upon  demurrer  to  this  plea, 
preMiv  de   judgment  was  given  for  the  demandant. 

Glared  «Dcn  .j^j  c(rcctu;il  against  suli sequent  purcbasoro,  as  if  the  same  had  been  rei^istered  inimediale' 
proyi!«ioh  10  ]y  after  the  dca  h  of  such  devisor.  By  the  next  section  it  is  provided  that,  in  capo  the  devi- 
ce in  lieu  sees5,  by  reison  of  the  conlosiing  of  such  will,  shall  be  disabled  to  exhibit  a  memorial  for 
«f  dower,  \he  registry  tliereof,  wi'hin  the  t'lne^  before  limited,  then,  and  in  such  case,  the  registry  of 
or  must  ne  tli^  meuiorial  within  the  space  of  six  months  nex«  aAerthe  attainment  of  the  wilJ,  or  a  pro- 
cessarily  b.ira  thereof,  or  reino\;il  of  the  impediment,  shall  be  a  sufficient  registry  within  :he  meaning 
be  presum  of  the  act.  By  the  siat.  (5  Ann.  c.  3r>.  s.  14.,  thesnme  provision  is  made  for  registering  wills 
cd  to  have  of  I  mii*  in  'he  V.\A  Riding  of  Yorkshire,  as  in  'he  above  act;  and  by  the  next  section  it  is 
so  intend  pu)vltl<il,  that,  in  ca-c  the  devisee,  by  reason  of  the  contesting  such  will,  or  other  inevtta- 
«J.*  ble*di!licn!?y.  wilhnut  iiis  wilful  neizlpct  or  default',  shall  be  disabled  t(T  eJthibit  a  memorial  for 

(ho  .cj-itry  iKj^rcof  wiihin  the  limus  limited,  and  that  a  memorial  shall  be  entered  in  the  of- 
fice of  snrh  conifst  or  othor  impediment,  within  six  months  nf\er  the  decease  of  the  devisor, 
v.ho5>hali  die  within  iho  kn^'dom  of  Great  Britain,  or  within  three-years  af\cr  the  decease 
of  such  person  who  .shall  die  beyond  sea,  then,  and  in  such  case;  the  registry  of  the  memo- 
rial of  such  will,  witiiin  six  months  after  the  attainment  of  such  will,  or  a  probate  thereof,  or 
removal  of  the  impediment,  shall  be  a  sufTicipnt  registry  within  the  meaning  of  the  act.  By 
the  Stat.  7  Ann.  c.  t^O.  s.  8.,  the  same  provision  is  made  for  registering  wills  of  lands  in  'he 
county  of  Middlesex,  as  in  the  stat.  2  &  3  Ann.;  and  it  is  provided  (s.  9.)  that,  if  the  dcvi- 
''co,  by  reason  of  ihc  concealment,  or  suppression,  or  coutesing  such  will,  or  other  inevita- 
"ble  difficulty,  shall  be  disabled  to  exhibit  a  memorial  for  the  registry  thereof  within  the  times 
limited,  and  that  a  memorial. t^hall  be  entered  in  the  office  of  such  congest,  or  other  impedi- 
ment, wiihin  two  years  af\er  the  death  of  such  devisor,  dying  in  Great  Critain,  or  fou»  years 
af\or  the  death  of  such  person,  dying  beyond  sea;  then  :ind  in  such  case  the  registry  of  the 
memorial  of  such  will  within  six  monlhs  after  its  attainment,  or  a  probate  thereof,  or  remo- 
val of  the  impediment,  shall  be  a  sufficient  registry  within  ilie  meaning  of  the  act;  provi- 
ded, that  in  case  of  any  concealment  or  suppre-.-ion  of  any  will  or  devise,  nny  purchaser 
shall  not  be  disturbed  or  defeated  in  his  purcha  e,  unless  ihe  will  be  actually  registered  with- 
in five  years  af^er  the  death  of  the  devisor.  By  tl:e  siaune,  h  (Jeo.  2.  c.  6.  s.  15.  the  same 
provision  is  made  for  registering  wills  of  lands  in  the  Nor  h  Riding  of  Yorkshire,  as  in  ihe 
statute  ti  &  3  Ann;  and  it  is  provided  (s.  I(i.),  that  in  case  the  devisee,  by  reason  of  the  con- 
testing such  will,  or  oiher  inevitable  difficulty,  sha'l  he  disabled  to  exhibit  a  memorial  with- 
in the  times  limited,  and  that  a  memorial  t-hiill  be  entered  in  the  office  of  such  contest  or  im- 
pedunent,  wihm  six  months  af  er  the  decease  of  such  devisor,  dying  in  Great  Britain,  or 
three  years  af\er  the  death  of  such  person,  d)in«  beyond  sea,,  hen,  and  in  such  case,  the 
registry-  of  the  memorial  of  such  will,  within  six  months  af\er  its  attainment,  or  a  probate 
thereot,  or  removal  of  the  impediment,  shall  bo  a  sufficient  registry  within  the  meaning  of 
the  uc";  and  it  is  provided,  by  the  next  section,  that  in  i'a.»e  sf  any  concealment  or  suppres- 
sion of  any  will  or  dcvi.^p,  no  purchaser  or  purchasers  for  valuable  consideration  shall  be  de- 
feared  or  dis:ur!)ed  in  hia  or  their  purchase,  nor  :ujv  judgment  or  statute  creditor  shall  be  de- 
feated pf  ihcir  debts,  by  any  title  made  or  devised  bv  fcuch  will,  unless  the  will  be  actually 
rcg.slered  wi  hin  three  yeais  al\er  the  death  of  the  devisor. 


continued  in  die  enjoyment  as  well  of  the  lands  devised  lo  her,  as  those  assigned  for   her 
dower.     In  I7r2,  a  bill  was  brought  by  a  subsequent  remainder-man  to  be  relieve*! 


,      .  .      .  c,        .-  ^  - ^.jd  against 

the  judgmcut  obtained  m  dower;  whereupon  Lord  Chancellor  Cowper,  in  1715,  declared 
that  as  to  the  dower,  it  bciii^  a  point  of  right,  and  so  doubtful  in  iis  nature,  that  the  Court 
bed  been  of  different  opinions  .herein,  and  the  determination  in  170t>ha%inff  remained  ever 

from  what  was  then  determin  - 

before  tlie  House  of  Lords, 

Lutw.  754;  3  Vern.  363; 


iiuu  uufriui  usuereni  opinions  .Herein,  and  the  dcterniiiiation  m  1 
since  unquestioned,  h«;  did  not  think  fit  to  make  any  variation  froi 
♦M  as  to  thai  point.  Finally,  Lord  Cowper's  decree  was  carried  l 
iij  1717,  wlii'w  \\\G,  i^aino  was  affirmed;  and  sec  Lord  Rnvm.  4oi?; 
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m)    l\   n  VURING  A  JOINTI  HF..^ 
(C      Is  DVIIRINO  AN   KSrilKvT.t 
1  Eq.  r.i.    \}>.   'aH:  2  ill.   ^:^A,::--    J  r.voiii.  "J:^  I;  8  Vin.  Al)r.  .''M;  9  Vm.  Ahr.''2.1.-:   Co. 
Lilt.  '/.'J.  I),  n,  (\)    I7tli.vl.  . 

VVhe.v  a  i«^r  itor  acvi-,c.l  certain  lan.U  m  his  v,  in>,  w'l  Inv.iT  niontionin:;  the  same  to  bo  m 
s.itisfric  ion  of  her  iiovvor;  .iwl  (Ic;vi>c'I  'he  rc^Mhie  lo  hi.^  ixc^niors  until  his  debts  were  paid; 
the  Lar  I  Keeper  aorre^d  the  df»v.  ^o  to  he  no  rec«mipeTi<e  in  bar  of  dower,  but  a  voluntary 
gift  (Hiuhin  V.  H.  ohin:  H  Vin.  ^h^  :'.<)!.  Pcoc.  Ch.  i:^:^)  And  wliere  a  testator  devised 
[amU  10  his  wife  fo.-  hfV;  and  o^he.s  o  'he  pliin  ilV  m  fee;  and  the  linds  devised  to  the 
wifo  were  of  greuter  value  ih.in  Ikv  d-uviv.  hut  uc.'ono  expressed  lo  be  in  satisfaction 
ihcieof.  anl  ^ho  brought  do  ver  n^r'i'.u.^t  he  p'a  tT.'.lT,  :inJ  rernvered,  atrain^t  which  judgment 
hehia-i!Th.  his  bill  to  be  relieved:  Lo.  d  (ii  iU-ellor  Parker  srd,  the  point  had  been  alreudy 
deiemiiuod  by  the  ITou^eot  Lo(l>!,  an.l  lit  Miorewas  no  n  lic«f -n  ocjuity  ia  such  case,  and  dis- 
missed i!ie  lu'll,  (Lcinon  v.  Lemon;  I  l.q.  C^i.  Abr.  I'-^H;  H  Vm.  Abr.  lit.  Devise,  :U)b.  In 
Estcourl  V.  Estcourt,  I  Cnx  Ch.  Ca.  'I »..  'h.i  M:i>tcr  of*  rlin  Rolls  observed  lliai  Lawreiicov. 
Lawrence,  rind  Lemon  v.  Lemon,  were  founded  on  a  misapplication  of  tiie  general  rule, 
which  WIS,  Unt  a  collateral  saTi>faC'ion  of  .l-cnire't^  freehold  must  be  expressed  or  noces- 
saril.  implied.)  And  also  where  a  hush  :nti  ji  i\e  a  bond  in  ihc  penalty  of  1,0001.  for  secu- 
rmc':>001.  to  his  wife  in  case  she  survived;  ilic  Name  w.is  liold  to  be  no  bar  to  hcrdov.cr; 
and  though  parol  evidence  was  tendered  of  her  niknowle.ljrnK'nt  fhat  it  should  be  so,  yet 
the  sime  w.h  not  permitt.'d  to  be  re  id,  b'*  u*i  '%  :tliiii  the  s:aiu  e  of  frauds  (^9  Car.  2.  c.  3.) 
and  pe  Junes  (Tinnev  v.  Tinnev,  3  Vk.  s  )  But  .f  it  he  k  id  in  the  will  tha  the  devise  i« 
made  in  lieu  and  satisfaction  of 'dower,  or  on  condition  luat  the  \%ife  shall  no  chiim  dower; 
then  'he  wife  cannot  have  both,' for  that  would  be  repugn  mi  lo  the  intention  of  ihe^eslalar. 
The  wife  must  therefore,  in  ^':(•Il  a  c.;so,  make  her  eiec.on;  4  Rep.  4.  a;  Oyer,  '220;  Cro. 
Eliz.  12J^.  And.  nolwiihs^ind  I'j  'iu-  docirne  cst,ibli>hed  lu  ihe  case  of  Lawrence  v.  Law- 
rence, aud  the  frequent  recoir-i.tio,!  of  it;  dovi:es  h-ave  been  som&ime-?  deemed  a  satisfac- 
tion in  equiiy  for  dower,  on  .icr-ouni  of  s'ronii  -md  special  Circumsiances.  As  where  allow- 
ing a  wjdo.v'io  take  a  double p.ovi-'ion,  would  he  quite  intv.n-lMenl  vMlh  the  disposiuon  of 
the  wdl:  I  Bro.  R.  '>92.  There  ire,  ho  ever,  ^..jvcral  m  )de-u  c.ises,  where  a  devise  of  an 
annuity  to  a  wife,  either  entireiv  or  p.ir'lv  cha.iicd  on  the  e-  a  (?.-  on  v\hi<'h  she  is  dovvable, 
log'ither  '  ith  the  <iift  of  tho-ec-i  iM;>-  to  ano  hrr,  or  a  devi-e  of  hem  lo  trustees,  has  been 
held  no'  to  he  a  sa  isfiction  of  l.>,ve  ,  but  the  widow  ha>^  been  allowed  io  have  both; 
3  ft.o.  R.  347:  *J  Ve^.   jun.  '>? .';   .'   \  ....  '.>n):   H  Ves.  HIT). 

♦  The  principles  laid  down  in  the  preceding  note  as  to  the  eflecl  of  devises  m  barring 
dower,  hare  been  adopted  with  reaped  to  jointures,  so  that  a  general  device  of  other  lands, 
or  of  personal  property,  by  a  huslmnd  to  his  wife,  will  not  operate  as  a  bar  to  jointure  set- 
tled on  hi^  wife,  either  before  or  after  marriage;  4  r,ro,  P.  V  593;  2  '.  Wins.  613;  I  Atk. 
446;  2  Ves.  509;7  Bro.  P.C.  461.  I?ui  where  a  freehold  estate  is  devised  to  a  woman  express- 
ly for  h-r  jointure,  and  in  bar  and  siti^ficiion  of  a  jointure  seuled  on  her,  either  before  or 
after  .i:drrii;;e;  in  such  chse  the  widow  cannot  have  boh,  for  that  would  contradict  the 
will;  but  she  most  make  her  election;  2  Abr.  Kq.  392.  Although  a  device  be  not  express- 
ly mentioned  to  be  in  bar  of  a  jointure,  yet  if  it  should  app  "ir,  from  any  circumstance  in  the 
will,  lo  have  been  the  intention  of  the  test  tor  that  sach  devise  was  meant  as  a  satisfaction 
for  the  jointure,  a  Court  of  equiiy  would,  it  ia  pre-^umed,  reason  by  amilogy  from  the  cases 
in  wh.ch  a  devi-^e  his  been  held  n  satisfaction  for  dower,  and  compel  the  joinlre.ss  to  make 
her  election;  s  Cru.  Di^.  234.  There  i-s  one  case  wheie  there  is  a  de  cieiicy  in  a  jointure^ 
and  the  husband  having  devised  I  nds  to  the  jointress  for  her  life,  j'ud  also  a  sum  of  money, 
sach  devise  and  bequest  were  held  to  l)e  a  satipfaciion  for  the^deficicncy  of  the  jointure;  4 
Bro.  P.  C.  598. 

t  \  •W\:<3,  lhoi::;Ii  \l  only  .akt-s  eff.-'';  ai  ih-;  mornenl  of  ihe  le  talor's  d»'a  li,  uill  prevent 
an  f^sclie  .t.  \nd  in  a  note  of  Lord  Notlinpliam's  to  the  first  instiMi-e.  ^  1  lusi.  2-Jf>.  n.),  it 
is  Slid,  thai  where  a  worn  in,  seised  of  lands  in  London,  devised  ihem  t*  b<;  sold  by  her  ex- 
ecutors, and  died  without  an  heir,  the  devise  prevented  'hr  es'^lieat,  wh.eb  ihe  King  preten- 
der! o  have:  and  the  executors  miglu  ener  and  sell;  thorefoie,  more  than  a  bare  authority 
pis.^cd:  yel,  in  1651,  on  evidence  at  the  bar,  this  case  being  sUned,  Lord  C.  J.  Rolle 
doub:el  of  ihe  opinion,  because  he  said  it  was  only  a  desccnl,  according  lo  the  words  of 
Littleton;  and  it  appeared  to  him,  that  when  lands  were  devised  lo  be  sold  by^oxecutors, 
there  no  interest  pa>sed;  1  Roll.  Kep. '314.  A  man  devised  his  estate  to  his  wife  fur  life; 
and  that,  after  her  death,  it  hhould  bo  sold  by  A.,  and  ihe  money  lo  be  divided  amongst  the 
plaintiffs.  The  testator  died  vvith«>m  heir;  bclbre  any  sale  A.  died  aUo.  It  not  appearing 
that  the  land  was  held  of  any  mesne  lord,  die  pl.nnl.ds  brou^ln  their  bill  aiMinst  the  Attor- 
ncy-(ieneral,  prayin;?  lo  have  their  will  estabii.Hhed,  and  to  hold  and  enjoy  agahist  the  crown 
or  to  have  the  land  sold  pursuant  to  the  will.  Lord  Hard^icke  siiid,  if  he  could  relieve  tho 
plaintilfs  ho  would.  That  he  thought  at  first  this  was  a  bill  brouglir  to  prove  a  will,  by 
which  ihi;  lands  themselves  wero  devised  to  sombody;  if  so,  he  would  have  thought  such  a 
bill  proper;  would  have  declared  tho  will  to  be  well  proved;  and  decreed  ihc  devisee  to 
sell,  witlioiit  any  occasion  of  inaj^in;^  a  decree  against  the  cro.vn.  l>ut  here  was  no  devise 
of  th'j  laud,  only  a  power  to  sell.  It  A.  had  lived,  as  he  had  only  a  power,  and  no  interest 
in  himscif,  none  could  arise  from  him,  but  from  the  testator  and  ho,  as  well  as  the  testator, 

VOL.  VIII.  31 
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S40  DEVISE.— £J?ie/ «/: 

(D)    In  SCVSRINO  JOIKT  TSNANOiES.^ 

L  340  j  (E)  Its  effect  on  contingent  usES.t 

(F)  On  the  rights  of  ciieditoks.J 

(G)    As  CONNECTED  WITH  THE  DOCTRINE  OF  MBRGER. 

Coodtitle;  d.  Vincent,  v.  White.  H.  T.  ISl'S.  K.  B.  15  East,  173. 
Where  the       A  testator  devised  all  his  estate  to  his  wife,  in  case  his  daughter  (who  was 
wta^'^      his  heir)  died  under  the  age  oi  21  years.     The  mother  died  intestate;  so  that 
fee,  and  the  ^^^®  daughter,  upon  whom  the  estate  had  descended  from  her  father,  subject  to 
executory    ^^^  executory  devise,  became  also  entitled,  by  descent  from  her  mother,  to  the 
fee  to  arise  executory  interest  so  limited.     The   daughter  died  under  "^l ;  upon  which   her 
oot  of  it  oD  h  i:s,  tx  parte  matemay  claimed  theproperty   under  the  executory  limiiatioD 
*  *7*b  *    w^ic^  ^^08  resisted  by  the  heirs,  ex  parte  paternal  on  the  ground  that  the  exe- 
come  vest  cutory  fee  had  been  extinguished  by  the  union  of  the  several  interests  in  the 
ed  in  the     Person  of  the  daughter.     On  one  side  it  was  contended  that  upon  principle 
same  per     when  two  fees  unite  in  the  same  person,  the  first  of  which  is  determinable,  and 
■on,  the  latthe  second  to  commence  when  the  first  ends,  they  necessarily  coalesce,  and 
ter  IS  not     form  one  entire  fee  simple;  and  cannot  by  law  continue  distinct.     On  the  other 
estinjrniBh   ^^^^  ^^  ^"^^^  urged  that  they  might  continue  distinct,  and  that  there  were  autho- 
ed  in  the     ^^^^^^  >Q  point  to  that  effect 

former,  the  P^*^  Cur.  This  is  not  the  case  of  a  limited  fee  and  a  reversionary  fee  co- 
two  inter  existing  in  the  same  person,  as  would  be  the  case  ii"  a  fee  simple  conditional 
ests  being    at  common  law,  and  the  reversionary  interest  of  the  person  who  granted  it 

•nd^not'con ^^^.'^^  *^  ^®®^  *"  ^'^®  ^^"^^  person,  which  would  create  a  mejger.  It  is  not  the 
temporane  "niono/*two  concurrent  co-existing  fees;  but  it  is  the  case  of  one  limited  and 
oof.  determinable  fee,  and  of  another  fee  not  concurrent,  but  created  de  novo  bv  a 

[  341  "I  mode  unknown  in  early  tim'^s  to  commence  injuturo  upon  the  ending  of  the 
limited  fee;  and  until  such  limited  fee  ceases,  it  has  no  existence  nor  any  thing 
beyond  the  chance  of  future  existence.  The  second  fee  is  not  the  old  rever- 
sion waiting  upon  the  limited  fee,  and  constantly  in  esse  whilst  that  limited  fee 
continues;  but  it  is  a  new  fee,  which  will  never  be  in  esse  until  the  limited  fee 
ceases.  No  act  done  by  the  owner  of  the  limited  fee,  during  the  continuance 
being  doad,  ihcro  was  none  to  make  a  decree  Hgainst.  If  any  lhin§  of  the  sort  that  was 
prayed  for  could  be  done,  it  must  be  in  tho  Court  of  Exchecjuer,  vvhicli  was  a  court  of  reve- 
nue, and  tho  proceedings  in  a  petition  of  right;  though  called  a  petition,  as  much  a  legal 
proceeding  as  by  original  writ.  Suppose  this  land  had  been  seised  and  put  in  charge,  could 
he  make  any  decree  relating  to  it?  None.  Bu?  the  Court  of  Exchequer  could,  Uc  could 
neither  decree  the  Crown  to  sell,  nor  the  plaintiff  to  hold  and  enjoy  against  the  Crown.  The 
bill  was  dismissed;  2  Atk.  2iX 

*  Regularly,  every  disposition  by  one  joint-tenant,  in  order  to  bind  his  companion,  miMt 
bo  an  immediate  one;  for  the  other  joint-ten.mt  claiming  the  whole,  under  the  original  fe- 
offment or  grant,  the  whole  mu.n  descend  t©  hiin.  unless  his  companion  has  disposed  of  hie 
share  in  his  life-time:  from  which  it  follows  that  a  devise  can  in  no  case  operate  as  a  sev- 
erance of  a  joint  tenancy;  it  being  a  maxim  of  law,  that  jus  accreacendi  prafertur  t*Z- 
ttma:  voluntaii;  2  Cru »  Dig.  A52.  y 

t  A  devise  of  land  out  of  which  a  future  use  is  limited,  will  destroy  such  future  use,  but 
a  doviaoof  portions  out  of  land  will  not  destroy  it;  for  such  a  devise  does  not  alter  the  free- 
hold; Moor.  731;  Gdb.  Uses,  126 ;  2  Cru.  Dig.  328. 

t  Soon  after  the  statute  of  wills,  it  was  found  that  the  power  of  devising  was  attend- 
ed wrth  some  very  material  inconveniences;  for  creditors  by  bond  or  oilier  specialty,  which 
affected  the  hoir,  provided  he  had  assets  by  descent,  were  defrauded  of  their  securities,  not 
having  the  samo  remedy  against  tho  devisee  of  their  dobior.  But,  by  the  statute  3  W.  & 
M.  c.  14.  (it  has  been  seen,  ante,  vol.  iv.  p.  652.),  it  is  enacted  (s.  2),  that  all  wills  and  tes- 
taments shall  be  deemed  and  taken,  only  as  against  creditor  or  creditors  by  bond  or  other 
specialty,  in  which  the  heirs  are  bound,  their  heirs,  successors,  executors,  admmistrutora 
and  assigns,  to  be  fraudulent  and  utterly  void;  with  an  exception  (s.  4)  of  devises  for  pay- 
ment of  debts,  or  children's  portions,  pursuant  to  a  marriage  agreement.  Mr.  FonbUnque 
( Ir.  fcq.  B.  1.  0.  4.  s.  14.)  has  observed  that,  in  consequence  of  this  exception,  bond  and 
other  specialU'  creditors,  whose  demands  do  in  their  nature  affect  the  lands,  are  still  liable  to 
be  prejudiced  by  the  right  of  their  debtor,  to  devise  his  real  estate;  for  if  he  devise,  sub- 
ject to  the  payment  of  his  debts,  his  simple  contract  creditors  will  by  such  devise  be  (entitled 
to  bo  paid  pan  passu  with  his  bond  or  specialty  creditors;  because,  in  conscience,  iheir  debts 
are  to  be  equally  favoured,  being  equal. 

aZ**^/*^®^'*^®  °^  ^  reversion  expectant  on  an  estate  tail  is  fraudulent,  as  against  creditors;  9 
Afk.  804, 
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of  such  limited  fee,  will  enable  the  person  in  whom  the  chance  to  the  second 
is  vested  to  interfere.  This  is  a  case,  therefore,  o^ successive ,  and  not  of  con- 
current co'txisting  fees ;  and  in  the  case  of  successive  fees,  the  authorities  are 
against  the  merger.  It  would  possibly  have  been  of  no  great  prejudice  when 
the  question  was  first  raised,  if  the  concurrence  of  two  such  interests  in  the 
same  person  had  been  held  to  coalesce;  but  wc  are  not  aware  that  any  advan- 
tage would  have  resulted  from  it;  and  in  this  instance  at  least  it  would  havo 
militated  against  what  we  must  suppose  to  have  been  the  testator's  intention. 
By  limiting  the  fee  to  the  widow  in  this  case,  the  testator  must  be  taken  to 
hare  intentcd  that  if  the  death  under  21  should  occur,  and  the  widow  should 
do  nothing  to  break  the  ofmrse  of  descent,  the  descent  should  be  in  their  heirs, 
not  in  the  testator's;  and  this  supposed  intention  would  have  been  frustrated, 
had  the  interest  been  adjudged  to  have  coalesced.  For  these  reasons,  the 
heir  ex  par/e  ma/^r/ia  is  the  person  entitled  to  the  property.  See  Co.  Litt. 
234  a,  313.  a,  4  Ucp.  Q€^.  b;  10  id.  49.  b:  -2  Freem.  250;  2  P.  Wms, 
608;  3  id.  372;  1  Vos.  409;  Pollexf  51;  WiUes,  211 ;  4  Mod.  1 ;  Carth.  257; 
1  Salk.  338;  Doug.  778;  Willes.  444-8;  3  Ves.  jun.  339;  2  Wils.  29; 
Shepp.  Touchstone,  154;  1  Bl.  Rep.  519;  9  East,  306;  Cro.  Jac.  590; 
Godb.  4;  9  Mod.  383;  6  East,  289;  7  Ves.  583;  10  id.  246;  3  B.  & 
P.  e55',  2  N.  R.  383;  1  Burr.  234;  Doug,  778;  2  Atk.  204;  4  Bro.  P- 
C.  594. 


VII.  RELATIVE  TO  THE  REMEDIES  AT  LAW  CONNECTED 

WITH  DEVISES. 
(A)  Form  op  action. 
XsU    Where  devisee  is  plaintiff.  Ejtctment 

Anon.  H.  T.   1674.  K.  B.  2  Mod.  7.  SjUby a'" 

It  was  in  this  case  held  that  a  devisee  could  not,  before  entry,  maintain  tres-  devUe*  be 
paiu;  et  vide  Bridgm.  Judg.  495.  forventrj," 

2d.    Where  devisee  is  defendant. 1^  hut  not 

(B)    PLE.iDlNGS.J  TS^'l 

Plaskbtt  v.  Beeby.  H.  T.   1804.  K.  B.  4  East,  464;  S.  C.  1  Smith's        L  ^4^  J 

Rep.  263. 

Declaration  in  debt  on  bond  against  (amongst  others)  certain  parties  within  ^°  i^^'snt 
age,  who  were  described  as  devisees  under  the  last  will  of  A.  B.     ^^™U'"'^®^  00^  Drav**** 
of  parol.     Demurrer  thereto,  and  joinder.  the  parol  to 

Per  Cur.  This  case  depends  on  the  statute  of'S  W.  &  M.  c.  14.  Thedemor» 
statute  has  by  the  second  section  made  th<'  devisee  liable  in  respect  of  the  lands 
devised  for  the  specialty  debts  of  his  testator,  for  which  the  heir  was  before  li- 
able, if  the  lands  had  dencended  to  him.  Before  that  act,  the  devisee  of  the 
realty  could  not  have  been  niade  liable  in  such  aft  action  as  the  present,  and 
now  he  is  only  liable  according  to  the  terms  of  that  statute;  but  to  that  extent 
he  is  liable,  and  is  not  entitled  to  any  privilege  not  conferred  on  him  by  the 
act.  As  therefore  the  privilege  of  making  the  parol  demur  for  nonage  is  no 
where  given  by  the  act  to  the  devisee,  and  there  is  no  case  in  the  books  which 

*  Where  a  devise  is  of  a  freehold  intereiit,  the  devisee  roa^  immediately,  and  without  any 
poflsesBionf  maintain  ejectment  for  the  lands  devised;  Co.  Litt.  240.  b.;  but,  if  it  be  0  lega- 
cy for  a  term  of  years  he  roubt  first  obtain  the  assent  of  the  executors  to  the  bequest; 
X  ounge  ▼.  Holmes,  Stran.  70.  When,  howevar,  such  assent  is  obtained,  the  legtfl  estate 
vests  absolutely  in  the  legatee,  and  he  may  maintain  ejectment  against  the  executor,  as  well 
as  against  a  stranger;  Doe,  d.  Lord  Say  and  Selo,  v.  Guy,  3  East,  120. 

t  A  devisee  in  trust,  not  having  been  in  possession,  was  permitted  to  defend  in  ejectment; 
4T.  R.  122. 

An  action  of  covenant,  it  has  been  seen,  (vide  ante,  tit.  Deed,  vol.  vii.  p.  639.)  does  not 
lie  against  the  devisee,  under  the  act  3.  W.  &  M.  c.  14.  a.  2.,  as  the  remedy  is  expressly 
pointed  out  by  the  statute. 

I  The  title  of  a  surrenderee  is  not  complete  before  admittance,  which  he  must  prove;  but 

aAer  admittance,  his  title  has  relation  to  the  time  of  surrender  against  all  persons;  and  he 

may,  therefore,  recover  in  ejectment,  upon  a  devise  had  between  the  time  of  the  surrender 

and  the  admittance,  provided  the  admittance  be  before  the  trial;  vide  ante,  vol.  vi.  pp.  4'^. 

n.  512. 
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gives  it  to  any  other  than  on  heir  at  law,  we  must  give  judgnrient  for  the  plain- 
Thcbest  tifl'.  See  Doi'jnr.  .\  1  1),  i  And  ^1;  Co.  I  itt.  S  ».  a;  \  Dauv  Abr.  .03,  c; 
proof  of  a  3  p  Wms.  •>  -3,-  >  Rej)  I  ^  a:  »'ro  A;)r.  Parol.  Dpni.  pL  16;  Bro,  Age,  pi. 
will  is  the   gg     YWi,.  A:>r.  Aire,  pi   V3',  WvX.  -V,);  J  Aiistr.  50(>i  Wiiles,  524. 

of  the  in  i^     ^'!^"r^"- 

•trument.  ^^t.    On  fUunhll':*  parf. 

and  which  I.    By  dcvisi'C  oj  fr<\h'  IJ, 

[  r34r3    !  («     SeiainvfUsiidor* 

is  not,  there  (/r   Ejeciu'h'n   of  ihc  wUl:\ 

dirensed**  1.   EvANS  v.  He  ub.:rt.   E.  T.  HUM.  K.  B.  2  Kcb.  35. 

w-ftlf^iTit        I'^  ejectment,  the  defendant  clainiing  under  a  devisee,   showed  a  bill  I'n 
can  1)6  h.id.  Chanrerv  preferred  by  the  heir,  under  whom  the  lessor  of  the  plaintiff  claimed 
An  exem     against  such  dcvi:-:ec,  whereby  the  will  was  srt  forth,  and  aNo  the   answer  ia 
plificaiioa    which  it  was  confessed;  it  was  held  that  this  was  no  evidence, 
orprobatet  «2    A.NOS.   K.  T.    1687.   K.  B.   Comb,  46. 

of  the  will,  jj^  ^j^jg  (,j^gg  (which  was  an  action  of  ejectment^  the  Court  held,  that  a  will 
IS  not  ev!  exemplified  under  the  great  seal  could  not  be  produced  as  authentic,  for  the 
Ifth       11   consideration  of  a  jnry. 

ialostMie  •^'  ^^    I'Ci^ARv.  At>AMs.   K.  B.   1  Ld.  Raym.  731. 

register  In  ejectment,  it  appeared  upon  thi*  ev  dence  that  a  will  made  of  the  lands  in 

book,  or      questi -n  in  lGt7,  had  been  Inst,  but  that  mention  was  made  of  it  in  Ihecalen- 

ledger  (Jar  fwbi«*h  is  the  index  o'lho  reirisKr  ot'the  Spiritual  Court),  and  also  in  the 

'»  seal  book.    A  comni's-<i(-n  issued  in  Apr  1  16  18,  to  examine  the  executors  upon 

their  op.tlis,  k<".,  nnd  that  !ieing  returned,  probate  was  granted  in  IMay,  1648, 

which  proi)atf'   was  [jrnduc-od     n    e\i<U'nre.      Holt,  C   J.  allowed  it  at  the  as- 

Or  an  exa    sizes  to  be  iro  d  p"o  f  o   the  will,  Uyy.  he  n'^'erved  it  for  his  further  considera- 

mined  CO     tjon.  And  ai'^c  vard<.  as  wf^il  in  \\v'  Kii^"'^  B«  nrb,asat  Nisi  Prins,  upon  other 

pv,  s  ou      trials,  do'  larod  t})ni   h.^  Jicid  it  to  be  po'd  evidence,  and  that  he  continued  of 
DO  proda      ,  .     /,  ^" 

ced-  or,  if  his  tornier  (^pi  •!  n 

there  be  no  4.   DoK.  n.  Ami,  v.  Ca'vvrt.    M   T.    IRIO.   N.  P.  ^2  Campb.  587. 

[344  ]        Action  of  ei'.ct'nent   by  a  landlord  agains*  his  tenant.      To  show  the  exact 
snch  cop\,time  when  x\\v  dr  Icrdant  entered,  it  brcntne  necessary  to  prove  the  will  of  one 
parol  evi     J    p      ft  y^.^y^  stated  that  he  had  devi*<ed  tbo  prennses  t»»  his  widr^w  for  life, 
^®"°®  ".''*y.  and  that  she  h:id  deniis«Hl  them  to  the  d<  Ondant  by  a  lease  which  became 
as  secondri  ^^^^  upon  h:^r  death.      The  U^sor-:  claimed  as  devisee^  in  truFi  of  R.  P.   the 
ry  evidence  brother  oi  J.  P.  a'»d  renriinHer-man  m  fee   after  the  li*e-e.<;tate  to  the  widow, 
of  ii«  con     It  was  sworn  that  seareh  had  been  made  for  the  original  will  at  Doctor's  .Com- 
tents;  but         *  Whore  the  lessor  el  .in..-  a  tVcclu.  d  iiu.  rc.^t  l.\  il«'\i  v.  ht-  nMi>i,  in  thef».j-t  jilnrc,  estnb- 
the  probate  li.sli  the  ^cisin  of  :')o  te>ti'.')r.     'rin-  j!i  y ''"  povi'*^  by  -l.oniu'^  tl:o  ;»ncesior  in  actu.il  pru^^ 
sossion,  or  thai  ho  rci-c.vcd  mil  froui  liu'  p  -r^uu   in  j»n  •  e.-^ion,   v.  hich  ia  presunipl  vo  evi- 
dence of  scisiii  in  fco;   To.  ].,ill.  15.  a.  l>.  X.  I*,  l():  ;   4  T.-inil.  3c6.      ti^o,  proof  of    h'  pos- 
scfc-sion  of  the  prcMMi.-o-  by  the  ;irsr«\«i'»)r's  los^ro  tbr\c;irs  i^  cviil«»nec  of  seisin;  for  .ho  pos- 
so?5ion  of  tonnnt  for  yr'.i.H  ^\\v<  asi  rifrinl  s(»isin  to  ihc  owner  of  tlie  inheritance;   Co.  Lift, 
243.  a.;  3  B.  iV.  (*.  '  1)-^.      >o,  tlio  posvi'ssion  of  a  irMrirdi-in  in  socage  confers  an  actual  "^ei- 
sin  upon   ho  iiifm  ;   3  .Wi'ls.  '^U).     'V\\c  (liM'i.ir.itloMs  of  ;i  d'v'od-trn>l,  that  he  hold  under  iho 
particular  pci, -on,  arc  .idini  .-ihlc  to  prove  the  hei-in  of  thai  pj^r.-^on;  4  Tauui  16. 

t  And  in  ca->o  'hero  are  iTiy  csia  es  liniiled  by  liie   \\\\\,   prior  to  llic  devises  to  hini^elf, 
the  determination  of  such  e.^tatn^. 

t  The  Ecclesiast.oai  Courrs  h:ivo  no  jurisdiction  over  wills  of  land  only;  therefore,  if  ihey 
attempt  to  proceeed  inprovinu;  them  by  compulsion,  h  prohibition  lies;  but  if  no  ol'jection 
be  madt^,  ihey  may  be  proved  there;  vido  3  Keb.  30.  5t.;  I  Vent.  267.  Cro.  Car.  -'96.  And 
formerly,  a  pioliihiiion  was  granted  absolutely,  where  Iand.s  and  chattels  were  difposed  of 
by  the  same  will;  bur.  alV-iwards,  it  was  granted  only  as  to  the  lands.  Now,  proiiibilion, 
does  not  po  as  to  either;  for,  where  a  wiU  is  concerning  lands  and  *iood«,  f»nd  is  one  entire 
wiil,  it  shall  be  prov^Ml  enlinily  in  the  Spiritual  Court,  to  enable  the  executor  tOBue  for  debf^ 
which  ()lherwi-<e  miffht  be  lost,  and  to  expedite  the  payment  of  the  legacies,  which,  if  il 
were  not  so,  nii^hi  bo  lonijer  del.ived,  and  the  will,  con<equenllv,  unperformed;  2  Roll.  315: 
1  Sid.  141;  ct  vid.  Cro.  Car.  :  9ii;  r.^rcrlon  v.  Kporfon,  Cio.  Jac.  34S;  Stroud's  Case.  2  Keb. 
83ri.  74;  Hudson  v.  ri>her,  Rep.  J.  Holt.  l?-0,  Co;nberb.  4(5.  Besides,  as  to  granting  pro- 
hibition quoad  the  land,  il  is  vain;  tor  the  prolKUe  of  iJji;  will  for  the  land  cannot  prejudice 
the  heir,  because  it  ts  no.  evidence  at  common  law;  nor  can  the  examinations  of  the  wit- 
nesses there  l;e  jriven  in  evidence  at  coniniou  law,  ii  being,  as  to  the  lands,  a  proceeding  co- 
ram non  judicn;   3  Atk.  546;   Powell  on  Dev.  ch.  xv. 
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mons  in  vnin.     The  probate  was  then  tendered  as  evidence.     Lord  Ellonbo-  will  not  be 
r*'U<Th  held  ii  inadmissible,  and  said  that  in  the  absence  olthe  original un  ^^^a-"'*'^®*^*^  " 
mined  copv  should  havf*  been  produced.  dence  ♦ 

5.  LowR  V  Joc.i.n  FE,  E  T.   inrz.  K.  B.   1  Bl.  Rep.  365. 

This  was  a  case  directed   lut  ofohancery.     The  issue  yvasilevisavifj  velnon.  Eveniho' 
The  subs';ribin£r  witnesses  to  the  will  all  unanimously  swore  that  the  testator  *»1*  'he  wit 
was  utterly  incapable  of  making  a  will,  or  transacting  any  other  business  ^^vviiUhould 
the  time  of  making  a  will,  or  at  any  intermediate  time.     To  encounter  this  evi-g^^gg^  that 
dence,  several  persons  who  had  been  on  terms  of  intimacy  with  him  were  call-  the  will 
ed.     The  Court  admitted  sneh  proof.  was  not  da 

6.   Doe,  d.  Stephknsov,  v.  Walker.  T.  T.   1801.  K.  B.   4  Esp.  50.        ly  execu 

Ejectment  to  recover  lands.     The  lessor  of  the  plainti    claimed  in  the  c^^^"  j^gnce'^av 
racter  of  devisee  under  a  will.     A  trial  had  been  previously  had,  in  which  de-^^^  adduced 
fendant  had  recovered  as  heir  at  law,  on  the  ground  of  total  incapacity  in  the  in  support 
testator  to  make  any  will  at  the  time  the  present  will   was  supp-'seil  to  have  of  the  will. 
been  made.     On  this  trial,  it  appeared  that  there  had  been  three  *4ubsf:ribing  And  where 
witnesses,  and  that  two  were  dead.     The  will  was  again  attempted  to  be  im-iwo  of  the 
peached  by  the  testimony  of  the  survivfM*,   who  ^W(»re  that  he  was  brought  by  witnewefl 
the  devisee,  in  comnan^  with  the  two  deceased  witnesses;  that  he  was,  about"®,  .f**  'J^ 
1 1  o'clO'^k  at  night,  caln'd  into  trsiator'a  room,  when  thf  will  lay  upon  the  ta-    r  ^^^  -i 
ble,  signed  by  the  otiier  two,  and  that  testator's   hand  was  guided,  and  her^j^j^    ^jl 
name  so  subscr!!)ed,  with' iit  her  seeming  to  kn  'W  what  she  did.     The  credit  nr>Bfl  char 
of  this  witness  was,  ho'vevT,  shaken  ')v  the  crT^cxamination.   It  was,  there- goa  them 

*  And  where  a  will  reninin*i  in  riiRnnery  by  order  of  thnt  coart,  a  copy  may  be  given  in  W""  •>'""<' 

evidence;  for  then  it  becomes  a  roll   of  th.ii  court,    and  b\  consequenro,  a  copy    of  it   is*"  .   ®  *   ®* 

Bufficient  evidence;  Giib.    Law  of  Evid.  74.     (Bat  the  anihoriiies  cited  in  Keb.  40.  117.  ^»^!;°"  **V°* 

will    evi 
do  not  support  thia  poHition.)  ,      '      ^ 

It  has  been  already  setin,  ante^  p.  1 15.  that  it  is  necessary  by  the  Statute  of  Fiands"®"*^®  ° 
that  all  devise's  be  signed  by  ihe  testator,  or  by  some  other  person  in  his  presence*  and  by 
his  express  direction;  and  {ante,  p.  tl7.)  that  it  be  attested  nnd  subscribed  in  the  pres- 
ence of  the  devii^or  by  three  or  f'-ur  cn^dible  wifnessHs.  Notwithstanding  some  earlier 
eases  to  the  contrary,  it  seems  to  be  now  tho  es»al>li"^hed  rule,  that  pioof  or  senliig,  with- 
out signing,  i^  not  sufficient;  1  Wils.  31 H;  2  \  vs.  459;  ull.  N.  P.  263.  Put  proof  that 
testator  ^^igned  bin  nacne  at  the  beginning  of  hU  will,  will  sati-<fy  the  sialnie;  I  em<iyne  v. 
Stanley,  abridged,  ante.  p.  115.  liut  if  tho  evidj-ncc  -how  that  the  will  was  written  on 
several  sheets,  lh  t  testator  signed  some,  nnd  inleiidrd  to  siiin  tho  lest,  but  did  not,  the 
Court  will  consider  thp  instrument  as  invalid;  Doug.  241.  abridged,  ari^e,  p.  116;  sed  vide 
Winsor  v.  Pratt,  abrid;;ed,  id. 

The  statute  does  not  direct  that  the  witnesses  should  see  the  testntor  sign.  It  should, 
however,  be  proved,  'hit  the  testator  acknowledged  to  the  witness,  either  separately  oral! 
together,  that  the  will  or  hand-wriiing  was  his,  ajite,  p  117.  If  the  witnesses  set  their 
marks  to  ihe  will,  it  is  a  sutllcienl  aur^'ati  n;  8  Ves.  185;  and  evidence  nr;ed  not  be  ad- 
duced that  they  atte^itpd  it  at  the  •«Hfric  liinc;  ante*  p.  123  n.  It  will  not  be  CKsential  to 
show  that  the  witnesses  attested  every  page,  or  even  kniFW  the  contents;  but  it  should  be 
proved  that  all  the  will  was  in  the  room  <it  the  time  of  attest  ition:  3 -Burr.  1773,  antey  p. 
IIS;  Carth.  35,  ante^  p-l2l.  By  the  statute,  the  witnesses  must  attest  nnd  suNscribe  the 
will  in  the  presence  of  the  testntor.  It  is,  however,  enough,  to  prove  that  the  testator 
was  in  such  a  position  that  he  might  see  'hi  witnesses  attest;  Shirts  v.  Glasscock,  ante,  p. 
119;  Day  v.  Smith,  ibid.;  Doe  v.  i^Ianifold,  an/e,  p.  120. 

In  u  court  of  law,  a  wj!I  'M)  vc  rs  old,  if  ihe  p:*--es.  ion  lias  gone  im<Ier  it  and  sometimes 
wilhout  the  possession:  lint  always  will  tho  pos-^o.ioii,  if  tlio  siirning  is  suiliciently  lerord- 
ed,  proves  itself;  but  if  tho  sif»nin«;  i.-  no:  .-iiOivniiiy  rceorded,  it  is  a  question,  whether  aajo 
proves  its  validity;  and  then  pojyession  iituliT  ,h«'  w.ll  jini  claiuiinc  and  dcilir!^  with  the 
propcrtv,  as  if  it  hid  pa.vsed  lunljjr  tbo  wil!.  i**  r.»2'*'it  ov:(l<  .km;  to  nrove  the  duly  signing, 
though  it  i-lionid  not  be  recorded;  G  Do'.v.  t?OV;  Pc.tk.^'s  i.v.  Aj.p,  £4.  Il  Kocnij,  ihil  ihe 
30  years  should  b<'  coiiipu  ed  tVom  he  d  ite  of  the  will,  nnd  not  fiJun  tho  death  of  ihc  teata- 
ton'  9  Vos.  5;   4  T.  R.  T'T;   '.]  Ht.i'U    T.v.  Ih0\;   I?OFCoe's  rvidoncf,  59. 

The  defend  mt  mi.-  iiTipoudi  tiie  'a  ill,  e:her  by  <h(y\  it'g  that  it  la  a  forgcyy,  or  by  proving 
the  incapacity  of  the  te-t  iior  to  iwako  a  vvJI.  'i'Jtw  inc  i|)aeily  may  arise,  cither  from  co- 
verture or  infancy,  or  froni  idiot«-y,  or  .in  ju>:i!ie  memory;  or  it  may  be  '4io\vn  that  the  \\  ill 
was  made  under  duress,  or  obtained  '  y  fraud;  >  ide  unte,  p.  1)7  to  p.  H)'l  The  defendaut 
may  also  show  that  tho  nill  \\;i^\  revoKe  !;   v'.i\n  pixt.  p.  TiW). 

t  VVhea  the  witnesses  are  dead,  their  hand  writing,  and  that  of  the  testator  should  be 
proved;  and  though  the  attestatian  does  not  express  that  the  wiTne8sie<;  subscribed  the  will 
in  the  presence  of  the  te.«tator,  yet  a  jury  may  presume  that  fact  in  favour  of  the  will  j  2 
Str.  1109;  Willes,  1;  Com.  531,  ante,  p,  121. 
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their  good  fore,  proposed  to  call  witnesses  to  the  characters  of  the  two  deceased  witness- 

w  adrir^**    ^^'  ^"^  contended  that  such  proof  could  not  be  adduced;  and  this  dislinc- 

ble.  *^^"  ^^*^  taken,  that,  where  a  particular  fraud  is  imputed  to  a  party,  general 

evidence  to  character  is  inadmisMble,  but  that  it  is  otherwise,  where  general 

character  is  put  in  issue.     Lord  Kcnyon,  however,  admitted  the  evidence,  and 

plaintiff  had  a  veidict/ 

(c)  Death  of  the  teslafor.ii 
2.  By  devisee  of  leasehold  property, 
(a)  Execution  of  leased 
(b)   Probate  of  mill. 
Rex  V.  Netherseal.  E.  T.   1791.  K.  B.  4  T.  R.  268. 
Where  a         A.B.  occupied  u  tenement  of  10/.  a  year,  and  died,  leaving  three  children,  to 
real  eatate,  ^^q  of  whom  he  bequ  athed  51.  earh,  and  to  the  other,  wh«»m  he  made  execu- 
jjgj.^^jl['"trix,  the  residue  ol  his   property      The  pauper,  who  had  before  married  the 
is  onlT     '   executrix,  resided  on  the  tenement  above  \0  days,  and  paid  rent  for  it.     The 
leasehold.    Court  held  that  this  gained  him  a  settlement,  though  the  wife  never  proved  the 
nothing  but  wilK  but  said*,  if  the  question  depended  on  the  title  which  the  pauper  claimed 
the  probate  un^er  the  will  in  right  of  his  wife,  we  think  that  the  facts  stated  ia  this  case 
r  k       'II  ^^"^^  "^^  warrant  us  in  deciding  that  any  right  could  be  enforced  under  the 
.*jj®j^    'supposed  will,  because  the  faet  of  there  being  a  will  shr>uld  have  been  proved 
will  annei  '"  ^  different  manner.     We  cannot  receive  any  other  evidence  of  there  being 
ed,  is  legal  a  will  in  this  case,  than  such  as  would  be  sufficient  in  all  other  cases  where 
etidence  oftitles  are  derived  under  a  will;  and  nothing  but  the  probate,  or  letters  of  ad- 
the  will.§    ministration  with  the  will  annexed,  are  legal  evidence  of  the  will  in  all  ques- 
tions respecting  personalty. 

(c)  Asseni  of  the  executor  to  the  bequest.  (1) 
3.  By  devisee  of  copyhold. 
(o)  Admittance  of  testator.  (2) 
(6)  Exectdion  of  will^  and  in  some  cases  surrender.  (3) 
(c)  Mmiftanee  of  devisee.  (4) 

VIII.  RELATIVE  TO  THE  REVOCATION  OF  DEVISES.  (5) 

(A)  Express  revocation. 
1  st    By  means  of  a  subsequent  will. 
1 .  In  what  cases  it  in  general  produces  such  effect. 
Words  de  1 .  Thomas,  d.  Jones,  v.  Evans,  T.  T.    1802.  K.  B.  2  East,  488. 

daring  on  A  testator  devised  his  real  estate  to  A.  and  his  personsu  estate  to  B. ;  he  aA 
ly  a  fbture  •  ^  ^j^j^j  j^jj  ^^  afterwards  had  in  the  court  of  C.  P.,  by  the  verdict  in  which  the  will 
intention      ^^g  ^^^\j^  established;  4  Esp.  5*?.  n. 

to  revoke         ^  Proof  of  this  fact  is  of  course  necessary  to  complete  the  requisite  evidence, 
were  not  j  ^  devisee  of  leasehold  interubt  must.  «n  the  firsi  place,  prove  the  execution  of  theleaso 

considered  |jy  ||,q  ic.^sor;  or,  if  the  testator  was  an  assignee,  the  execution  of  the  lease,  and  the  as- 
a  revooa       signmcnt  tohim;  see  Stiirkie,  Phillipp,  and  Roscoe'**  Evidence. 

tion  before  j  When  probate  is  granted  of  a  forged  will,  till  avoided  by  a  competent  ecclesiastical 
the  Statute  jurisdiction,  it  is  unimpeachable;  and,  even  when  avoided,  all  transactions  under  it  stand 
of  Frauds    good;  3  T.  R.  128. 

1  'Has,  it  has  bee-n  already  seen,  is  requisite  to  enable  a  testator  to  devise  leasehold  pro- 

Sorty.     By  the  assent,  the  lease  is  vested  in  the  devisee  from  the  death  of  the  testator;  5 
Lep.  12.  b;  3  East,  120.  A  very  small  matter  will  amount  to  an  assent,  it  being  a  rightfUl 
act;   i  Vern.  94. 

2  A  devisee  of  copyhold  premises  must  first  prove  the  admittance  of  the  testator  Yelv, 
146. 

3  The  devisee  must  prove  the  will;  and  in  cases  not  within  the  statute  55  Geo.  3.  c.  102. 
(ante,  vol.  vi.  p.  410.)  which  dispenses  with  such  surrender,  a  surrender  to  the  use  of  the 
will;  ante,  vol.  vi.  515.  n. 

4  Although  in  ejectment  against  a  stranger,  the  heir  of  a  copyholder,  or  the  grantee  of  the 
reversion  of  a  copyhold  from  the  lord,  need  not  prove  an  admittance,  yet  a  devisee  being  n 
purchaser  must  prove  his  admittance;  vide  ante,  vol.  v.  vi.  p.  515-  n.  The  admittance  of 
tenant  for  life  being  the  admittance  of  the  heir  in  reitiainder,  a  devisee  in  remainder  has  on- 
ly to  prove  the  admittance  of  the  tenant  for  life,  and  not  his  own  admittance;  ibid.  The 
surrender  and  admittance  may  be  proved  by  the  original  entries  on  the  court-rolls  of  the  nia- 
nor,  or  by  copies  of  the  court-rolls  of  the  admittance  and  surrender  properly  titamped,  with 
evidence  of  tiie  identity  of  the  parties  admitted;  vide  ante,  vol.  vi.  p.  513  to  p.  516. 

5  To  be  revocable  i*  an  essential  properly  of  every  testamentary  mstrument,  and  peeiiis 


DEVISE.— jEci(i«m:«.  245 

• 

terwards  purchased  lands  in  X.     B.  died  in  his  life-lime,  whereupon,  by  a    F  347   | 

subsequent  will,  he  devised  away  a  reversion  in  fee,  which  had  been  given  to  (Cro.  Jtc. 

hina  since  the  making  of  the  former  will,  aiid  at  the  conclusion  of  the  8«bse- ^^J'^j^^  "^"^ 

quent  will,  added,  "  that  as  to  the  rest  of  hi^  real  and  personal  estate,  he  in-j^jij^.^^  ^^^ 

tended  to  dispose  of  the  same  by  a  codicil  to  that  his  will  thereaf\er  to  be  made,''  withstand 

and  afterwards  died  without  doing  any  other  act  to  revoke  his  will;  held,  that  ing  the  in 

these  words,  declaring  only  an  intention  lo  revoke,  did  not  amount  to  a  revo-  stru'nent 

cation.  containing 

2.  IliTCHiNs  V.    Basset.  T.  T.  693.  K.  B.  Salk.  502-,  S.  C.  Comb.  90;   1  |^ie„ti^ato 
Show   537;  S.  C.  3  Mod, '203.   S.  P.   Harwood  v.  Goodrioht.   Cowp.  revoke  be 
87;   S    C.  3  Wils.   497;  S.  C.    Z    Bl.    Rep.   937;   S.  C.  7   Bro.    P.   C.  executed  ac 
4a9.  S.  P.  Roper  v.  Ratclippe.  E.  T.   I7H.  K.  B.    10  Mod.  ^>33.     cording  to 
Ejectment.     From  the  terms  of  a  special  verdict,  it  appeared  thar  A.    B  ,  ^^®  d»rec 
being  seised  in  fee,  made  his  will,  and  devised  his  lands  to  B.  for  life;  '■*^'"**^""iJ"i„te'  ° 
der  to  C.  in  fee;  that  A.  B.  made  allind  fc>^t  i  ,i*nhiii  In  writing?,   but  that  the    '       ' 
jury  were  ign  >rant  of  the  contents  of  that  will.     The  question  was,  '^^^^^^^^'neqaent 
the  firsi  will  was  revoked;  on  the  one  hand,  it  was  contended,  that  a  subse-^jn  ^x 
quent  will  was  not  in  all  cases  a  revocafion,  as  a  devis<»e  inijrht  dispose  of  hispressly  re 
interest  in  certain  property  in  one  will,  and  aO^r  vqrds  bv  ano'her  will  ronvev  voking,  or 
what  he  might  be  seised  of  in  other  property  oftho  same  sppcios  as  he  had*^'*^'*v>  ^" 
previously  devised;  so  if  a  person  purchased  \  \n<U  after  he  had  made  his  will,  ^^j,'^  f^^ 
it  was  not  obligatory  upon  him  to  executn  his  will  over  again;  it  was  nit  only  ^^^  ^^^^ 
necessary  that  he  should  direct  to  wh  )'ii  the  a^lor-af^qu'r^d  property  waste  f^o,  safficesi. 
from  which  it  was  argrued,  that  the  rUiirl  ffst  iw  nt^im  misrht  be  consistent  with  The  ant 
the  disposition  previously  made,  and  not  operate  as  a  revocation.     On  the  '""*  revo 
other  hand,  it  was  insisted  that  revocations  were  favoured,  because  they  tend-    L  '^^^  J 
cd  to  restore  property  to  the  heir,  which  would  otherwise  have  passed  from  ^^'^  *  **' 

to  bo  almost  an  inevitable  consequence  of  its  po.-^thanions  character.     Insfrumenfs  takini^ef-  material  in 
fees  inter  vivoa,  may  indeod  be  made  revocable;  but  as  this  resul'sfiom  'he  cxpresss  provi  gredient  in 
sion,  and  not  from  the  nature  of  the  instrument,  the  power  of  revocation  is  of  course  confi-  jjj^  ^^j 
ed  within  the  terms  of  that  power.       IVslanientary  appointments  in  execution  of  powers,  it  jone.*     If 
may  bo  observed,  partake  of  all  the  qualirit»9  of  wills,   properly  so  called,  Including  thtit    of  jj  ^^  mere 
their  revocable  cluiracler.       Every  appointment  by  will,  »herefore,  may  be  revoked  by  ano-  j     (q^^^ 
thor  mdtr>ime!it  of  the  same  kin<l   sufficient,    according  to  the  ;crms  of  fho  power  to  make  ^^^  anolh 
another  disposition  of  the  property.      Devi-^cs  of  lands  made  under  the  particular  customs  of       ^^  even 
borough-!,  or  by  virfio  of  the  statuie  of  vvills,  mij^ht  have  b«ien  revoked  by  words  only,  wiih-  ^  different 
out  writing,  the  statutes  of  wills   giving  power  to  any  person  seised  in  fee  of  lands,  to  de-  JigQQgi.irtu 
vise  them  by  writing;  but  being  silent  as  to  revocations.       This  was  remedied  by  the  sixth  u-J^i,g-^-. 
section  of  the  staiiKe  of  frauds,  by  which  it  was  enacied,  *•  that  no  devise  in  wntin*  of  any        ,     . 
lands,  teneincn's,  or  hereditaments,   or    any    chiuse    thereof,   shall  be  revocable,  otherwise  ,  ^ 

than  by  some  otjicr  will  or  codicil,  in  writing,  or  other  writing   declaring  tlie  same;  or  by  j."®  «©***'<>' 
burning,  cancelling,  teiring.  or  obli  eratmg    ti«  ^-irne:  by  the  testator  himself,  or  in  his  pre-     ^^u  •** 
sence,  and  by  his  directions  and  consent.       But  al!  deviisos  and  bequests  of  lands  and  teno-  wpicn  he 
ments  shall  remain  aud  continue  m  force,  imtil  the  same  bo  burnt,  cancelled,  torn,  or  oblite- 
rated by  the  teslitor,  or  by  h;«  (J.reciiOnti,  in  manner  aforesaid;  or  unless  the  same  be  alter- 
ed by  some  otiier  will  or  Ciidicil,  in  writing,  or  other  writing  of  the  devisor,  signed  in 
the  presence  of  three  or  four  witnesses  declaring  tlie  same.** 

•  Q^iestions  frequently  arise  in  consequence  of  the  !e:;tator  having Hubjectcd  one  proper- 
ty to  he  same  limilatians  .is  .uiomtir,  .-iri  i  hen  revoked  or  altered  the  limitations  of  the  prin- 
cipal estate  only.'  Oa  this  snbjact,  il  his  be(?ii  decided,  that  whore  a  testator  by  his  will 
annexes  one  estate  to  anotiier,  declaring  that  the  £:ame  shall  go  unto  and  be  enjoyed 
by  the  possessor  of  the  other  esta-o,  and  not  be  scpara:cd  therefrom;  and  by  an  act  in 
his  life-time,  revokes  the  devise  of  the  pnnc.ipil  csta  e,  the  property  so  annexed  is  not  af- 
Tected,  bu  goes  according  to  the  uses  declarcxl  of  the  principal  estate  by  the  will; 
r>arley  v.  Lang.vorthy,  3  B.  P.  C;  Tomlin.  edit  3.")9.  reversing  Lord  Camden's  decree 
in    Darley  v.   Darley,   Amb.  65*,^;  see  also  Lord  Hidney  Beauclerk  v.  Mead,  5  ."Xlk.  1G7. 

Wnere  the  testaior,  instead  of  simply  revoking  m  toto  the  devise  of  the  estate  to  which  * 

the  o  her  property  is  appended,  as  in  D:irley  v.  f  *ang\\  or'liy,  merely  modifies  the  limita- 
tions, another  question  arises,  namely,  whether  the  annexed  property  is  to  undergo  a  si- 
milar modification.  The  negative  might  seem  to  follo^v,  from  tiie  principle  of  Darley  v. 
l^nngworihy;  but,  in  a  late  instance,  the  principle  governinff  a  case  of  total  revocation  and 
of  alteration  merely  was  considered  to  be  ditferent;  md,  accordingly,  in  he  latter  case,  bolh 
devises  were  subjected  to  the  modification;  5  Ves.  404.  Here  it  may  be  observed  that, 
vrhero  two  unmarried  sisters  made  mutual  will,  and  the  will  ot*  one  of  them  was  revoked  by 
marriage,  it  was  held  that  the  other  remained  unrevoked;  llinchley  v.  Simmmons,  4  Vos. 
160.     Where  a  testator,  in  a  codicil,  recites  an  inconvenient  consequence  lo  resuU  from  a 
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had  first  Iiim,  Scd  per  Cur.  In  the  absence  of  proof,  substantiating  the  fact,  that  the 
willed;  yet  f^ll^^fl  iestamintnm  refers  to  the  same  lands  that  the  testator  had  in  his  view  at 
appear  to  ^^*^  *^™"  '^^  made  his  first  will,  we  cannot  decide  that  it  operated  as  a  revoca- 
ihe  Court    tion  at  law. 

what  that  2.    Where  iJie  second  will  is  not  co-npUie^  per  ee.* 

difTBience  3.    Wkere  iwo  uills  arc  inconsisf(  nt.'f 

\  349  I  2dly,  Bij  means  of  a  codicil,  l 

is,  it  will  ^Jiy  gy  means  of  a  wi^tten  declaration. 

T.T.T.t  Hilton  v.  Kino.   H.  T.    168.!.  C.  P.  3  Lev.  86. 

ij^n^  A  person  devised  certain  estates  to  his  daughters,  D  &  S.j  afterwards  the 

A  devise  testator  having  an  intention  to  rev  )ke  the  will  as  to  D..  directed  the  following 
will  be  words  to  he  written  on  his  will:  "  Wo,  whose  names  are  underwritten,  doles- 
noil  and  tify  that  the  above-named  A,  (the  testator;  did  the  day  of  the  date  hereof,  pub- 
void,  iftftsjish  and  declare,  that  the  several  clauses  and  devise!^  in  his  will,  any  way  re- 
tator  by  a  Jatj^g  jq  his  daughter  D  ,  sh  'uld  cease  and  be  void,  she  being  since  married, 
slened^in  *"^  portion  paid:  In  witness  whereof,  we  have  hereunto  set  bur  hands," 
the  prea  ^^'  ^"^  ^^^  same  was  subscribed  by  f  )ur  witnesses,  in  the  presence  of  the 
ence  of  testator,  but  he  did  not  sign  the  same,  nor  any  other  person,  by  his  direction, 
three  wit     Adjudged  that  this  was  not  a  revocation. 

neflses,  de  4thlif  By  lancdlii'wn  or  oblittration. 

Clare  an  in  i      m/.    j  j     j 

»^«f.««  .«  1-    rrnai  anion ntf  to. 

tention  to  ^      .       ,       _  ^ 

revokesQch  devise  in  his  will,  a?  that,  in  a  particalar  event,  the  di)vi«;ee  or  legatee,  woald  be  nnprovr- 
diitposition  ^^^1  ^^^  contrary  to  hid  indention,  and  afterwards,  instead  of  confining  hirnsblf  to  simply  ef- 
of  his  prop  feeling  the  declared  pnrposo  of  the  codicil,  goes  on  to  rivoke  the  whole  deviiie,  and  de'vi- 
erty.§  ^^^  ^^^  1^"^  again  to  the  trastees  upon  the  same. trusts  (with  tho  exct^ption  of  the  particular 

expressly  intended  for  correction,)  lint  omittin;:^  one  of  ihoni;  this*  omission,  ihough  proba- 
bly undesigned,  cannot  be  supplied;  Holder  ▼.  Howell,  8  Ve^.  97.  It  is  difficult  to  re- 
concile with  the  principle  of  this  case  the  decision  in  Matthews  v,  Bowman,  3  Anst.  727. 
where  a  testator  having  deviled  the  residue  of  his  psiafe  to  his  daughters,  as  tenants  in 
common,  by  a  codicil  made  for  a  particular  purpose,  devised  it  to  them,  hut  omitting  the 
words  of  serverance ;  i'.  wns  held  that  the  codici!  was  to  be  construed  b^  the  will,  and  that 
they  took  as  tenants  in  common. 

*  Where  a  will,  duly  attoRted,  charges  tlip  rcnl  cptntcs  of  the  testator  vrith  the  paymeffl 
of  del>t3and  legacies,  a  Kuhspquent  unat^psied  will  orcodicil,  giving  legacies,  will  be  suffi- 
cient to  pisrt  such  legacies.  It  has  been  d^»t<Mn  ined.  upon  iho  s  me  principle,  that  in  cases 
of  thix  kind,  a  second  unattested  will  or  codicil  Siiall  be  snflicif^at  lo  revoke  legacies  given 
b)'  the  fir«t  will;  6  Crn.  Dig.  84. 

t  If  one,  having  made  a  will,  afterwards  make  another  will  consisJcnt  thereivi»b,but  not 
expressly  revoking  it,  this  will,  rievertheless,  be  a  revocation;  vide  3  Wils.  5M,  5'2. 
Thus,  if  a  man  devi-^e  his  land  to  two,  and,  by  another  will,  give  it  to  one  of  (hem,  and 
die,  he  to  whom  it  h  devi-><.>d  bv  the  last  will  shall  have  it;  vide  3  Mod.  Rep  206.  So 
likewise,  ifa  testator,  by  one  will,  give  lands  to  his  son,  .md,  by  another  will,  devise  iho 
same  to  his  wife  (ibid,;)  or,  by  one  will,  make  A.  executor,  and  t.y  a  Hubsi  quent  will 
constitute  another  person  (Year  Book,  2  K.  3.  fol.  3.,)  'he  former  will  is  revoked.  If 
two  inconsistent  wills  be  found  of  the  samo  date,  or  wi'hou'  iin>  date,  nnd  no  evidence  can 
be  adduced  establishing  the  posteriority  of  the  execution  of  either,  both  are  necessarily 
void,  and  the  heir  is  let  in;  but,  in  every  case,  the  Courts  will  struggle  to  reconcilp  them, 
if  po.ssible,  and  collect  some  consistent  disposition  from  the  whole;  Fhipps  v.  Earl  of  An- 
glesea,  7  ».  P.  C.  Toml.  edit.  443. 

X  A  rodici',  if  incoiisisicnt  wuth  a  preceding  will,  is  in  law  an  express  revocation  of  it;  3 
Alk.  :)8i;  S  r.  I  Ves.  <mi)  32.  Rut  a  codicil  is  in  its  own  nature  not  intended  to  be  a 
revot  I'ion  of  the  will,  or  of  the  p  Jitirular  dispositions  therein,  further  than  the  same  are 
Rj)"'  -iti  ;;ily  aittned  thr  I'hy,  and  precis«-ly  in  the  degree  expressed.  Thus  in  a  late  case, 
wiieie  a  i'»<ia:or  devi'^j-rl  his  estiles  to  C  I*.  Toi  iif-,  without  impeachment  of  waste,  and 
by  vi  codifii  di  ected  his  irus'efs  to  h't  until  ten.iut  for  life  m.irried;  the  leases  to  be  im- 
peach.ihje  of  waste,  and  the  lent*  lo  he  aecuiriiiliilfd  and  laid  out  in  lands  to  be  settled  to 
the  same  u^sos;  it  was  coniondeii,  that  this  w  is  inroriiislenl  with,  and  ihercfore  revoked 
tho  devise  for  life,  without  impeichmont  of  waste;  jlut  Sir  VV.  Grant  held  ihut  there  was 
no  inconsistency,  and  nothing  to  take  the  timber  from  the  tenant  for  life;  see  1  Vus.  sen. 
178.  18G. 

§  It  is  o!).'»'rvaMG  \h?A  the  fjtatute  of  fr.iuds  (9.  5.)  requires,  that  in  devises  of  Iand.s,  the 
three  wita»'.--es  should  sul  snihi,  tlia  vvdl  in  the  presence  of  the  testator.  liul  the  clause 
rclaliut"  to  icvocutions  (s.  6.)  o'lly  icjjui.«\s  that  Hu-  derisor  should  sign  in  tho  prenence  of 
three  wl'iiesscs,  without  requiring  that  the  witnesses  iihuuld  subscribe  in  the  testator's  pres- 
ence; (i  Cru.  S6. 
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1.  Bibb  v.  Thomas.  M.  T.   Ml'y.  C.  P.  2  Blac.   104^. 

In  this  case,  oio  P.,  who  hnd  fVeqciontly  dorhircd  himself  dismntpnted  with  Any  act  of 
his  will,  ordered  his  servant,  M,  W. ,  to  l)rinjT  it;  she  doliv(?red  il  to  liim,  it  he- "  |®*^|*^*^''- 
ing  then  whole,  only  s')mewhat  erased.     He  looked  at  it,  «>prnt^d  it ,  \\\vn  gave  j^^  Jho^a 
it  a  rip  with  his  hands,  and  so  tore  it,  rumpled  it  together,  and  threw  it  on  thi;  qq  i„t|>Q 
fire,  but  it  fell  otf,  hut  would  have  been  hurned  ^hnd  not  M.   W.  taken  it  up,  tien  to  caa 
and  put  it  into  her  pocket      P.  did  not  sec  her  take  it  up,  but  seemed  suspi-cel  his  will, 
cious,  and  asked  what  she  was  at,  to  which  she  made  little  or  no  answer;  he  ^^^"***  '^® 
several  times  after  said  that  was  not  and  should  not  be  his  will,  and  bid  her  de-  ^j^^n^  ^^ 
stroy  it      She  said  at  first,  so  I  will,  when  you  make  another;  but  afterwards  cancelled, 
upon  his  repeated  inquiries,  she  told  him  she  had  destroyed  it,  th^'Ugh,  in  fact, operates  as 
it  was  nev'er  destroyed,  and  she  believed  he  imagined  it  was  so.     She  asked  &  reyoca 
him  when  the  will  was  burnt,  to  whom  the  estate  would  go;  he  answered,  to  his  **y"' 
sister  and  her  children.     He  af\er wards  told  one  S.  E.  that  he  had  destroyed    I  ^^  I 
his  will,  and  should  make  no  other  till  he  had  seen  his  brother,  J.  M.  and  de- 
sired S.  E.  would  tell  him  so,  and  that  he  wanted  to  see  him      He  al\erwards 
wrote  to  J.  M.,  in  these  terms:  "  Dear  brother,  I  have  destroyed  my  will, 
which  I  made  upon  serious  consideration;  I  am  not  easy  in  my  mind  about 
that  will;"  and  afterwards  desired  him  to  come  down,  ^'  for  if  I  die  intestate, 
it  will  cause  uneasiness  ''     He,  however,  died  without  making  any  other  will. 

The  jury,  with  whom  the  judge  concurred,  thought  this  a  sufficient  revoca- 
tion of  the  will,  and  thc^refore  found  a  verdict  for  the  heir  A  motion  was 
made  for  a  new  trial.  Per,  Cur.  This  is  a  sufficient  revocation.  A  revocation 
under  the  statute  may  be  effected  either  by  framing  a  new  will  amounting  to  a 
revocation  of  the  first,  or  by  some  act  done  to  the  instrument  or  will  itself;  viz. 
burning,  tearing,  cancelling,  or  obliteration  by  the  testator,  or  in  his  presence, 
and  by  his  directions  and  consent;  but  those  must  be  done  anhno  revocandiy 
each  must  accompany  the  other.  Revocation  is  an  act  of  the  mind,  which 
roust  be  demon<9trated  by  some  outward  and  visible  sign  or  symbol  of  revoca* 
tion.  The  statute  has  specified  four  of  these,  and  if  these  or  one  of  them  are 
performed  in  the  slightest  manner,  this,  joined  with  th'j  declared  intent,  will  bo 
a  good  revocation.  It  is  not  necessary  that  the  will  or  instrument  itself  be  to- 
tally destroyed  or  consumed,  burnt  or  torn  to  pieces.  The  present  case  falls 
within  two  of  the  specific  acts  described  by  the  statute.  It  i«  both  a  burning 
and  a  tearing;  throwing  it  on  the  firf,  with  an  intent  to  burn,  though  it  is  very 
slightly  singed  and  falls  off,  is  suffi'^ient  within  the  statute.    • 

2.   Dje,  d.  Pkrkes,  v.  P  :rjves.  E.  T.  1:^2.).  K.  B.    3  B.  &  A  189 

A  testator  being  angry  with  one  of  his  de  isces  namnd  in  his  will,  hecjan  to""'."'"*^^  *" 
tear  it  with  the  intention  of  destroying  it,  and  having  tornir  into  four  ji^ces,  was  *®""®" 
prevented  from  proceeding  further,  partly  i^y  the  efforts  of  a  hy-stander,  who  ^j^,.,.igj  j^^^ 
seised  his  arms,  and  partly  by  the  intreaties  of 'he  d«'V'S"e.     Upon  fhis  ho  be- complete 
ca.ne  calm,   and  having  put  by  the  several  pieces,  he  expro^od  his  satisfac- effect. 
tion  that  no  material  part  of  the  writing  had  been  injured,  and  that  it  was  no 
worse.     The  Court  held,  that  it  was  on  these  facts  pr«>perly  letl  to  the  jury  to 
Bay,  whether  he  had  completely  finished  all  that  h"  intended  to  do,  for  the  pur- 
pose of  destroymg  the  wiH ;  and  the  jury  having   found  that  he  had  not,  the 
Court  of  K.  B.  refused  to  disturb  the  verdict  and  supported  the  will. 

2.  Ah  io  a  partial  obliteration.  I   ^^^  1 

1.  WivsoR  V,  Pratt.  E.  T.  I8il.  C.  P.  ^2  B.  ^  B.  650;  S,  C.  d  Moore,  484. 
S.  P  BuRTON'sH\w  V.  Gilbert.  Cowp.  5'2.  LofR.  46^}.  S.  P.  Short, 
D.  Gastrell,  v.  Smith.  4  East,  418.  S.  P.  Sittton  v.  Suttox.  Cowp. 
812. 

The  testator  devised  certain  real  estates  to  his  wife  for  life,  and  on  her  death  4°  ®bK*«™ 
to  J.  S.,  and  on  the  death  of  both,  to  his  executors  in  fee,  upon  certain  trusts.  Jf  ^^L:??"* 
Some  years  af\erwards  he  made  various  interlineations  and  obliterations  there- j^^,  not  op 
in,  confining  the  fir^^t  devise  made  to  his  wife  to  her  widowhood,  aid  striking  erate  ai  a 
out  the  devise  to  J.  S. ;  and  erasing  the  original  date,  and  substituting  the    —  revocatieii 
day  of  Nov.  instead  thereof,  and  the  will  was  never  re-signed,  re-published,  ®^  **"• 
Dor  re-attested,  but  a  fair  copv  was  aflerwards  prepared,  and  thetestatot  added  ^'*®'*  '^'J 

VOT..  VIII  3? 
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cm  interlineation  therein,  not  nfTcctinghis  real  estate,  but  which  copy  was  ne- 
ver signed,  published,  or  attested,  and  fbe  will  thus  altered  and  a  fair  copy 
were  found  locked  up  in  a  drawer  together,  nt  the  residence  of  the  testator,  a^- 
ter  his  death.  The  Court  said  the  will  is  well  executed,  all  the  evidence  of 
an  intention  to  revoke  appears  on  the  face  of  the  will  itself;  but  if  the  testator  had 
intended  to  aflectuate  such  cancellation,  it  is  not  too  much  to  suppose  he  would 
have  destroyed  the  will.  It  seems  to  us  that  the  testator  did  nut  mean  to  re- 
voke the  devises  ultogether,  or  to  die  intestate,  but  to  make  another  will,  mere- 
ly altering  some  of  the  devises;  however,  we  take  the  rule  to  be  that  where  a 
testator  designs  to  revoke  a  former  will  by  an  instrument,  making  new  dispo- 
sitions of  his  property,  he  discovers  only  n  conditional  intention  to  revoke,  or 
in  other  words  his  intention  to  revoke  is  so  coupled  in  appearance  with  his  new 
testamentary  act,  that  unless  he  completes  such  testamentary  act  by  observing 
the  formalities  requisite  to  its  perfection,  he  is  not  looked  upon  in  law  as  ma- 
nifesting a  deliberate  purpose  of  revoking.  We  are  therefore  of  opinion,  that 
the  testator  only  intended  to  carry  the  alterations  into  execution  by  a  future 
will,  which  intention  he  never  carried  into  effect,  consequently  the  original 
will  is  not  void. 

2.  L.\RKiN8  v.  Larkins.  H.  T.  1802.  C.  P.  3  B.  <^-  P    16.  109. 
Bat  only  to      A  testator  devised  a  real  estate  to  three  trustees  and  their  heirs,  upon  trust 
the  j^xtent   ^^  g^jj      Some  time  after,  the  testator  struck  out  the  name  of  one  of  the  trus- 
rteration     *®®®  ^^  drawing  a  pen  through  it,  and  the  question  was  whether  the  devise  to 
the  trustees  was  revoked  by  the  era:9ure  of  the  name  of  one  of  them  a(ter  the 
executi6n  of  the  will.     The  Court,  after  observing  that  a  revocation  by  obliter* 
ation  would  have  the  same  effect  which  a  revocation  by  any  other  means  would 
have,  and  no  more,  and  that  the  devisees  must  be  considered  in  a  court  of  law 
as  joint  tenants  in  fee,  absolutely  certified  that  the  devise  of  the  estate  to  the 
two  trustees,  to  whom  together  with  the  third  trustee,  the  said  estate  was  de- 
vised as  joint  tenants  in  trust,  to  be  sold,  was  not  revoked  by  the  testator's 
having  struck  out  the  name  of  the  third  trustee  after  the  execution  of  the 
said  will. 
[  352  I  3.  Short,  d.  Gastrell,  v.  Smith.  M.  T.  180:1,  K.  B.  4  Ea.st,  418. 

As  it  is  ID         A.  B.  devised  lands  to  two  trustees  in  trust,  for  certain  purposes,  by  a  will 
all  cases  re  ^^\y  executed  and  attested,  and  he  afterwards  struck  out  the  Aame  of  one  oi 
thero^  ^^^  those  trustees,  and  inserted  the  names  of  two  others,  leaving  the  general  pur- 
sboald  be     po^es  of  the  trust  unaltered,  though  varying  in  certain  particulars,  and  did  not 
crntmtif  re  republish  his  will.     The  Court  held  that  his  interest  appearing  to  be  only  to 
woeandu     revoke  by  the  substitution  of  another  good  devise  to  other  trustees,  as  such 
new  devise  could  not  take  effect,  for  want  of  the  proper  requisites  of  the  sta- 
tute of  frauds,  it  should  not  operate  as  a  revocation,  or  at  most  it  could  ovXy 
operate  as  a  revocation,  protanio,  as  to  the  trustee  whose  name  was  oblitera- 
ted, leaving  the  devise  good  as  to  the  old  trustee,  whose  name  was  retained. 
See  Cowp.  52;  2  Vern.  7 13;   1  P.  Wms.  343.  344.  r;   I  Eq.  Ca.  Ab.  407;  1 
Ves.  178.  186;  9  Mod.  18;  3  Bro.  P.C.  107;  Carth.  JO;  3  Com.  Dig.  10.  11; 
Dy,  4.  a;  310  b. 

3 .  When  there  at  e  dwplicates. 
BuRTONSHAWV.  GiLBERT.  E.  T.  1774,  K.  B.  Cowp.  49;  S.  C.  Loffl.  465. 
When  there  N.  N.  made  a  will  in  1759,  of  which  he  executed  a  duplicate,  and  gave  it  to 
estes  fa  ^^^^^^^i*  P^^^o"  j  ^®  i^^de  a  second  will  in  1761,  at  which  time  he  cancelled 
will  one  ^^^  of  the  copies  of  his  first  will,  by  tearing  off  the  seal.  After  the  testator's 
onlj  in  the  death,  both  the  first  and  second  wills  were  found  together  in  a  paper  cancelled; 
custody  of  and  the  duplicate  of  the  first  will  was  found  uncancelled,  in  the  testator's  room 
tk®testato»  among  other  papers.  It  was  determined  that  the  testator  had  died  intestate; 
MDcels  ^'^^  ^^^  cancelling  the  copy  which  the  testator  had  in  his  possession  of  the  first 
this  b  a'ean  ^'^^  was  a  canceUing  of  the  duplicate;  and  therefore  at  the  time  of  making  the 
celline  of  second  will  the  first  was  upon  every  principle  of  law  most  clearly  revoked,  and 
the  other,    could  never  be  set  up  again  but  by  a  re-execution. 

4.  AdmissihUily  of  parol  evidence  to  explain  an  apparent  acl  of  revocation.* 
^  Ux  tlie  case  of  a  rorofta&ion  by  the  eseention  of  conveyonoe  of  lands,  subseqaent  to  % 
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*(B)  Implied  REVOCATIONS.  Revoca 

\st»   General  I'ule.  tions  which 

Marwood,  V.  GooDRiGHT,  L.  RoLFE.  T.  T,  1774.  K.  B  Cowp.  87.  affirmed  P^^fjj^^'^^f^* 
Dom.  Proc.  7  Bro.  P.  C.  489;  S.  C.  Loffi.  558.  reversing  judgment  in  fraoda 
C.  P.  3  Wils.  497;  S.  C.  2  Bl.  Rep.  9  H.  wore  strict 

This  was  a  writ  of  error  from  the  Court  of  C.  P.     It  appeared  that  in  that  ly  mierpre 
court,  on  a  special  verdict,  in  ejectment,  tlie  jury  found  that  L.  seised  in  fee  ^"^i^*  «J[«"  ** 
of  chambers,  and  having  a  considerable  personal  property  in  1748,  by  will  du-    L  ^^  i 
\y  attested  to  pass  real  property,  devised  all  bis  real  and  personal  estate;  thatf®"'"**^ 
afterwards  in  the  year  1756,  L.   made  and  published  another  will  and  testa- ^^^ '^^f^^^ 
men!  in  writing,  in  the  presence  of  three  subscribing  witnesses,  who  duly  at-ed  by  lati 
tested  the  same,  that  the  dir^position  made  by  L.  in  the  year  1756^  was  differ-  tnde  of  con 
ent  from  the  disposition  in  the  will  of  the  year  174i},  but  in  what   particulars  "*''"<5tion  to 
was  unknown  to  the  jurors;  but  that  they  did  not  find  that  the  testator  cancel-    .  ^ i*  1** j 
led  his  will  of  the  year  1756,  or  that  the  defendant  destroyed  the  same;  but^j]|  j^,^ 
what  was  become  of  the  said  will,  the  jurors  snid  they  were  altogether  igno-not.'of 
rant.     The  question  was  whether  the  latter  will  being  expressly  found  by  the  course; 
jury  to  be  difterent  from  the  former,  was  a  revocation  of  it,  and  the  Court  of»incethat 
King's  Bench,  reversing  a  judgment  of  the  Court  of  Common  Pleas,  held  that  ■*^^»  which 
it  was  not.     Lord  Mansfield  observed  that  as  the  jury  had  declared  that  they  ^^j  ^^ 
did  not  know  wherein  the  difference  consisted,  the  Court  in  such  a  ca^e  could  |ajQst  all 
not  presume  the  difference.  construct 

2c/.    Mari'iafre*or  the  hirihofa  child.  ive  devises 

I.  Lancashire  V,  Lancashire   M.  T.  179'2.  K.  B.  5  T.  R.  49-  S.  P.  Chris-P^' J^ali 

TOPHER  V.  Christopher.  4  Burr.  2182.  S.    P.  Spragge  v.  Sto.ne.    1  luf  [ff "  ^ 

D«..  lue  necuflsa 

«"g-35-  ryactof 

A.  being  a  bachelor,  devised  lands  to  his 'nephew,    and  aAcrwards  married,  jaw,  or  the 

Upon  his  wife's  becoming  pregnant,  he  expressed   an  intention  to  revoke  his  declared 
will,  and  gave  directions  to  an  attorney  to  prepare  another  will,  but  died  before  aolemii  in 
H  was  ready.     Afler  his  death  his  widow  was  delivered  of  a  child,  who  brought  ^7*  ©vv'? 
an  ejectment  against  the  devisee.     Lord  Kenyon^  said,  it  had  been   solemnly    l  ^^^  J 
decided  that  marriage  and  the  subsequent  birth  of  a  child  amounted  to  a  rcvo-  f^^pjied  and 
cation  of  a  will  made  before  marriage.     Perhaps  the  foundation  of  that  princi-  collected 
pie  was  not  so  much  an  intention  to  aher  the  will,  implied  from  those  circum-  hy  conjAct 
stances  happening  afterwards,  as  a  tacit  condition  annexed  to  the  will  itself,  at  ure. 

flevise  of  them,  parol  evideoce  is  not  admisfiible  to  prove  ihat  the  tostator  meant  his  will 
ahoold  remain  in  forre  and  nnrevoked  by  the  sabseqaeni  conveyance;  2  Vea.  Jan.  606;  2 
H.  Bl.  516. 

*  As  to  the  effect  of  a  woman's  marriage  on  her  will,  made  previontly  thereto,  it  seems 
to  be  questionable  whether  the  circumstance  of  marriage  alone  amounts  to  a  presumed  re- 
vocation; but  it  is  perfectly  clear  that  it  at  least  nunpends  the  will  during  the  coverture;  «o 
that,  if  she  die  previously  to  the  determination  thereof  by  the  death  of  her  hasband|  her 
will  is  thereb)  countermanded;  because,  t'  e  making  of  a  will  is  bui  the  inception  of  it, 
and  it  doth  not  take  any  effect  until  the  death  of  the  devisor;  for,  omne  testamentum 
tnorte  eonsummatum  esi^  et  voluntas  e$t  ambulcUoria  usque  ad  extremvm  vitm  ext- 
tum,  {vide  Font  and  Hembling,  4  Rep.  61 ;  8.  C.  I  Anders.  181;  Gonldsh.  109.).  And 
then,  as  the  law  will  not  allow  that  a  femo  covert  may  make  any  devise,  for  the  presump- 
tion of  the  law  is,  that  it  will  be  made  by  constraint  of  the  husband,  so  the  law  will  not 
avffer  the  continuance  thereof  afler  marriage;  for  the  presumption  that  the  husband,  by 
constraint,  might  cause  her,  against  her  will,  to  revoke  or  continue  it.  Therefore,  as  it 
would  be  against  the  nature  ofa  will  to  be  so  absolute,  that  he  who  makes  it,  being  of 
good  and  perfect  memory,  cannot  countermand  it;  and,  as  to  permit  a  feme  covert  to  re- 
voke her  will  would  be  open  to  the  objection  of  compulsion,  the  law,  to  avoid  both  incon- 
veniences, considers  the  taking  of  a  husband,  being  a  woman's  own  act.  to  amount  to  a 
countermand  in  law,  at  least  so  long  as  the  coverture  continue.  But  if  the  husband  die, 
leaving  the  wife  surviving,  then  the  will,  it  seems,  will  revive,  because  it  does  not  take  effect 
■mil  her  death,  at  which  time  she  was  discovert,  as  she  was  at  the  time  of  making  the  will; 
ffide  Plow.  Com.  841;  Fitz.  281.  And  here  it  may  be  observed,  that  where,  by  articles 
previooslv  to  the  marriage  of  a  feme  sole  a  power  of  disposition  is  given  her,  it  will  be 
eonatnied  to  extend  to  wills  made  during  the  coverture  only,  nnless  the  contrary  be  ex- 
pressed; and,  in  such  case,  an  ante- nuptial  will,  though  subsequent  to  the  articles,  will  be 
revoked  by  the  marriage;  Hodsden  v.  Lloyd,  2  B.  C.  C.  684;  S.  C.  Doe,  d.  Hodsden,  v. 
Staple,  2  T.  R.  684;  Powell  on  Dev.  ch.  ziij* 
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Marriage     the  time  of  making  it,  that  (he  party  did  not  intend  that  it  should  take  effect, 
*°*K!*'h'      if  thereshouhl  he  a  total  f  lianiie    in  the  situntion   of  his  family.     He   cited  a 
binb  of  a     P«*^s"g^  from  Jii-tinian's  ln-iiliires.  and  one  fr<  m  Viiiuis'  (  ommcnl,  to  show 
child,  iho*  that,  by  the  civil  law,  if t)\e  wife  wns  prrpiiant,  ard  a  posthumous   child  was 
posiba         afterwards  horn,  the  will  wps  uttcilv  tlestr(>}'ed.     And  this  confirmed  the  idea 
mens;    •     that  these  decisions  did  not  procted  on  (he  inlenlim   of  the   party,   hut  on  a 
tacit  condition  annexed  to  the  will   it-^el;    when    made.     For   these   reasons, 
therefore,  standingr  *  n  foruifr  decisions,  and  not  extmdirg  them    hi  Y<»nd  the 
rule  estahlished  and  incf  rpornted  into  our  la'\,  he  was  of  opinion  for  the  plain- 
tiff, but  disclaimed  paying  any  attention  to  the  declarations  of  the  husband,  be- 
cause lettmg  in  that  kind  ot  evidence  wiuld  he  in  direct  opposition  to  the  stat- 
ute of  frauds;  which  was  passed  in  order  to  pre\  rnt  any   thing  depending  ei- 
ther on  the  mislake  or  the  perjury  of  witnesses.     But  when  the   act  intended 
•  to  guard  against  frauds  and  perjuries,  it  left  the   court    at  liberty  to  take  into 

consideration  those  circumstances  which  aie  not  liable  to  prevarication. 
'2.  Doe,  d.  White  v.  IUrford.  E.  T   1815.  K.  B.  4  M.  &  S.  10. 
And  ihoogU      ^  jj   married,  and  afterwards  made  his  will,  and  devised  to  his  niece,  and 
band  knew  ^^^^c^warda  died,  leaving  his  wife  ensientej  with  a  daughter,  which  was  unknown 
of  his  wife's*^  him.     The  Court  held,  that  the  birth  of  the  child  alone,  even  under  those 
pregnancy    circumstances,  was  not  sufficient  to  revoke  the  will,  which  was  made  af^er 
when  ho  di  marriage;  and  I^ord  Elienh  lough,  (     J    said,  that  he  remembered  the  case 
ed,  are  cir   qj  ^  sailor  who  had  made  his  w  ill  in  favor  of  a  woman  with  whom  he  had   , 
vX^ch*"^"  cohabited,  and  afterwards  went  to  the  West  Indies,  and  married  a  woman 
make  an      ®^  considerable  substance,  and  it  was  held,  notwithstanding  the  hardship  «>f 
implied  ro   the  case,  that  the  will  swept  from  the  widow  every  shilling    of  the  prop- 
vocation  of  crty. 

*  ^l^^^*~  -.  ^'     Si^ErnEUD  V.  Shephkro.  Doug,  fiB.  n.   10. 

[  35j  I  fij^  following  is  the  state  of  the  facts  in  this  case:  Shepherd  the  testa* 
nt  ncuhcr  jQj^  havinff  made  his  will,  after  some  small  legacies  to  his  collateral  relations 
fkiient.  niade  his  wife  residuary  legatee.  Alter  the  making  of  the  will,  his  wife 
was  brought  U*  bed  of  a  daughter  in  176.^3,  upon  whose  birth  the  testator 
added  a  codocil,  whereby  he  directed  that  the  legacies  should  be  paid, 
and  that  an  annuity  of  .30(1/.  per  annum  should  he  secured  on  the  residu- 
um, and  paid  to  bis  daughter.  The  codocil  and  will  were  found  together. 
In  17Ud  another  daughter  was  horn;  and  in  1768  a  son,  who  was  a  post- 
humous child,  the  testator  being  dead  about  six  months  before  his  birth. 
Sir  "George  Hay^  in  giving  his  opini^.n  that  the  will  was  not  revoked,  de- 
livered a  very  solemn  and  learned  argument,  in  which  he  stated  and  exam- 
ined a  number  of  cases  not  in  print,  as  well  as  those  contained  in  the 
di  lerent  reports.! 

*  There  seemti  to  be  no  case  in  vbioh  the  marriage  and  birth  of  a  child  have  been  held 
to  raise  on  implied  revocation,  wnere  there  has  not  been  a  disposition  of -t  e  whole  estate. 
It  was  a  total  dispogition  in  the  coses  of  Christopher  and  Christopher;  I  P.  Wms.  S04.  n.; 
and  Sprnggeaud  Stone,  Dong  86;  and  it  always  has  been  <t  total  dinposition  in  the  cases 
of  personal  property;  and  it  by  no  means  follows,  that  a  like  presamption  is  fa'nished  when 
the  disposition  is  only  of  a  part  of  the  testator's  effects,  unless  ii  can  first  be  established  as 
a  clear  proposition,  that  every  man  who  marres,  and  has  a  child,  must  necessarity  intend 
that  nil  he  has  in  the  world  »>hall  become  theirs.  lu  Brady  v.  Cnbitt  (Dong.  31),  Lord 
Mansfield  observed  that,  in  hisrtoollcction,  there  was  no  case  in  which  a  will,  disposing  of 
less  than  ihe  whole  estate,  had  been  held  to  be  revoked  by  marriage  and  having  children; 
and  Lord  Ellenborough,  in  Kenebcl  v.  Scrafton,  (2  East,  641.)  alluding  to  this  dictom, 
liaid,  that  the  rule  w;is  allowed,  on  all  hands,,  onl>  to  apply  where  the  wife  and  children 
were  wholly  unprovided  for,  and  there  was  an  entire  disposition  of  the  whole  estate,  to 
their  exclusion  and  prejudice. 

t  The  reason  of  the  first  branch  of  the  above  rule,  it  will  be  observed,  is,  because  there 
ia  such  a  tacit  condition  annexed  to  the  will;  of  the  second,  that  otherwise  there  would  be 
equal  reason,  for  holding  the  birth  of  a  child,  after  a  numerous  ofl^priog,  an  implied  revo- 
cation, which  would  do  violence  to  a  probable  intention. 

The  civil  luw  evinced  .i  marked  anxiety  toguatd  children  from  the  consequences  of  neg* 
ligent  omidsiona  or  capricious  exclusion  from  the  testamentary  disposition  of  their  parents. 
To  exclude  a  son,  it  was  not  sullicient  that  he  was  not  named  in  his  father's  willi  bnt  it 
was  necessary  expressly  to  disinherit  him.     **  Qui  filium  in  potcstate  habet,   curare  debet. 


DE  VISE.— %  MaMagc,  Sfe.  25 1 

4.     Kenf.be!.  v.   Scrafton.  T.  T.  1802.  K.  B    "-2  East,  530.         The  ml g 
A.  devised  certain  lands  to  B.  in  trust,  and  directed  him  to  pay,  out  of  the"»  liowev 
rents  and  profits,  an  annui'y  to  M.  S.  with  whom  he  cohabited;  and.  in  case  *'"»  ""^'J®*^* 
he  should  loave  any  child  or  children  hy  JVI.  S  ,  to  raise  a  sunw>r money  to  be^°  *^cp"* 
paid  amonic  his  children;  and  then  devised  the  remainder  of  his  estate  to  sev-    '  j  •    ^    ' 
eral  of  his  relati**e8;  and  arterwarda  A.  married  M.  S.,  by  whom  he   had  sev-^^jj^j,.  jj,^*^ 
eral  children.     It  war^  hoiden  that  the  will  was  not  revoked;  eithor,  Isl,  ontht^  first  U, 
ground  of  a  tacit  condition  annexed  to  the  will,  viz.  that  it   should  be  void  in  when  the 
the  event  of  a  marriage  and  children,  without  provision,  inasmuch  as  that  con-  wife  ond 
dition;  viz  of  marriafije,  and  of  the  birth  of  children  unprovided  for,  had  not    "' .^"*'"® 
taken  efiect;  or,2dly,  on  the  ground  ot  the  intention  to  revoke;  to  be  prcsum-pJJ^^^Aj,Q 
ed,  in   favor  of  a  wife  and  children  unprovided    for;  because   the   fuCi   upon  will;  (the 
which  such  presumption  could  be  formed  did  not  e.xist  in  the  present  case.  second  i8» 

are  existiDg  children,  one  of  whom  is  heir  apparent;  Ves,  8-18;  1  Ves.  &  Deo.  390.)  where  there 

5.   Bradvv.  Cubht.  M.  T.    1778.   K.  B.   1  Doug.  31. 
In  this  case,  I^ord  Mansfield  said,  that  as  marriage  and  the   birth  of  a  child  ^nd  in  one 

only  amount  to  an  implied  revocation  of  a  former  will,  those  may  be  rebutted  f  ***•   *^ 

tiris  Deen 
nt  earn  hseredem  iostitaat,   vel  exbffiredein  cam  nominatim  ficiat.     Aloqni,  si  eum  siientio  })o|(]eQ  iq 

prHBtifticrit,  inutiliter  te^itabilar;  adeo  qaidem  ut,  si,  vivo  patre,    filias  mortuas  sit,    nemo  fo|]Q|iy  ^^  i^ 
hceres  ex  eo  testamento  existere  podsit;  qnid  scilicet  ab  initio  oon  cohstiterit  tcstanientom;"  necessary 
Just.  Inst.  lib.  ii   tit.  13.     And  ihr>  rule  was  extended    to  the  children  of  a   aon  who  waSft^pg^ 
dead,  or  ceased  to  be  under  hid  father's  power;  and  was  farther  extended   by  Justinian  to  quence  of 
all  the  children  of  a  testator,  female  as  well  as  male,  and  all  the  other  descendants  of  the  qq  attempt 
male  line;  lib.  ii-  lit.  13.  s.  5.     And,  even  the  adoption  of  a  child  (in    respect  of  which  made  to  set 
the  civil  law  makes  special  provisions),  was  a  revocation  of  an  antecedest  will.     **  Si  quia  ^p  ^y^^  ip^r 
eoiii  post  fdctnra  te»taiiientam.idoptaverit  sibi  filium  per  imperatorem,  eum,  qui  est  sui  ju-  ^\y^aQ  and 
ris,  ant  per  pratoroM,  secundum  nostrum  constitutionem,  eum  qui  in  potestute  parentis  fo-  birth  of  a 
erit:  testa  men  turn  ejus   rnmpitnr.  quasi  agnatione  snihtredis;  Lib.  ii.  tit.  17.  s.  1.     The 
civil  law.  too,  left  it  open  to  children  to  complain,  not  only  that  they  were  omitted  in  a  will 
bar  that  they  were  unjustly    disinherited;  and  the  suggestion  in  such  a  case  was,   that  the 
testator  was  disordered  in  his  senses;  though,  tosapport  this  allegation,  it  w<is  only  neces- 
sary to  prove  that  the  will  was  inconsistent  with  the  duty  of  a  parent;  see  Inst.  lib.  ii.  tit. 
18.  De  Inojfieioio  Testamento,     Happily,  these  laws,  so  hostile  to  the  spirit  and  genius 
of  oat  free  constitution,  have   never  found  a  reception  in  this  country,  whose  sound  policy 
it  lias  been  to  leave  unfettered  the  power  of  disposing  of  property;  1  PoNvell,  by  Jarman, 
vol.  i.  p.  582.  n. 

I'  has  never  been  de'^ided  whether  the  rule,  that  mnrria^re  and  the  birth  of  children  op- 
crate  as  a  revocation,  requires  that  the  children  should  proceed  from  such  sabseqoent  mar- 
riage; or  woald  be  satisfied  by  the  circumstance  of  a  married  testator  subsequently  having  chil- 
dren by  sach  previous  marriage,  and  then,  having  becomea  widower,  marrying  again;  or,  in 
other  words,  whether  for  the  purposes  of  this  rule,  the  birth  of  children  and  marriage,  ar6~ 
equivalent  to  marriage  and  the  birth  of  children;  see  4  Ves   849. 

*  In  Goodtitlo  v.  Olway,  2  H.  B.  522.  Eyro,  C.  J.,  said  that,  in  cases  of  revocation  by 
operation  of  law,  he  presumptio  juris  was  so  violent,  that  it  did  not  admit  of  circnm- 
stances  to  be  set  op  in  evidence  to  repel  it;  and  the  learned  C.  J.  observed,  that  this  made 
it  difficult  to  undenttand  tho  ca:)e  of  rady  v.  Cubitt,  supposing  that  to  be  a  case  of  revo- 
cation by  operation  of  law,  and  within  the  statute  of  frauds.  It  is  remarkable  that  t  ord 
Chief  Justice  Eyre's  observations  hiive  been  cited,  as  favouring  the  admissibility  of  the  ev- 
idence; seeKenebel  v.  Scrafion,  2  East,  638.  •*  o.  in  Doe,  d.  Lancashire,  v.  Lancasliire, 
6  T.  R.  61.  Lord  Kenyon  and  Mr.  Justice  Bullen  strongly  oipress^d  their  objection  to, 
and  di^iregard  of,  the  parol  evidence,  which  had  befin  adduced  to  show  that  the  testator  in- 
tended to  make  another  will,  excluding  the  child  whose  birth  (w  th  the  previous  marriage) 
produced  the  revocation.  Lord  Alvanley,  in  Gibbons  v.  Caunt,  4  Ves.  843.  said  that  ho 
believed  they  went  the  length  of  admitting  the  evidence,  but  he  did  not  like  it.  In  Ken- 
ebcl  v.  Scrafton,  6  Ves.  663.  parol  evidence  of  an  intention  not  to  revoke  was  ofiered; 
but  Lord  Rosslyn,  on  sending  tho  case  to  the  Court  of  King  s  Bench,  observed,  **  that  the 
parol  evidence  did  not  weigh  at  all,  being  only  conversations,  and  not  iimouniing  to  a  re- 
publication: a  court  of  law  would  pay  no  regard  to  it.  But  the  judges  of  that  Court  stu- 
diously avoided  determining  the  question  of  i's  admissibility;  nor  wns  it  necessary  to  do 
so,  as  they  held  the  change  of  circumstan'  es  not  to  revol  e  on  account  of  the  provisions 
for  tho  wife  and  children;  Kenebel  v.  Scsafton,  2  East,  530.  Ii  is  to  be  observed,  that  the 
cases  in  the  ecclesiastical  courts,  '  here  such  evidence  is  unquestionably  received,  afford 
but  little  aid  to  such  an  attempt;  for,  as  those  courts  are  not  H'ltered  by  the  statute  of 
frauds,  in  regard  to  the  revocation  and  republication  of  wills,  evidence  is  admitted,  in  a 
great  variety  of  cases,  to  enable  the  Court,  in  granting  probate,  to  determine  which  is  the 
last  will  of  tho  deceased  that  the  statutes  exclude  in  regard  to  real  estate;  I  Pulll.  471 ;  2 
Adams^  455;   1  Pswell,  by  Jarman,  452.  n. 
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M  evi  by  every  sort  of  evidence,  even  parol  evidence;  and  there  was  no  case  in  which 
?^  *  a  marriage  and  the  birth  of  a  child  had  been  hold  to  raise  an  imphed  revoca- 


ohild  as 

dance  c.  -  a  marriage 

that^^M*^"*  tion  where  there  had  not  been  a  disposition  of  ihe  whole  estate. 

r  357  1  tU.   Subseqtient  cmireyancCy  or  change  of  estate. 1[ 

these  facts  («)    Gtneral  doctrine*. X 

only  afford  (b)   What  conveyance ^  or  change ^  has  that  effect.^ 

a  presamp  J,  GoODTTTLE,  D.  HoLFORD,  v.  Otway.  M.  T.  1796.  C.  P  1  B.  &  P.  676; 
tioD,  they  g  Q  Judgment  affirmed.  M.  T.  1797.  K.  B.  7  T.  R.  r399,  S.  P.    Dis- 

butLd  h?  TER  V.  DisTER.  E.  T.  I(i83.  C.  P.  3  Lev.  108    S.  P.  Risley  v.   Bal- 

oiher  cir  TlNGL.iSS.   E.  T.    1676.   K.  B.   T.  Ravm.  240. 

cnmstan  A.,  seised  in  fee  of  the  manors  of  Stamford,  ^c,  and  also  of  the  manors  of 

cea.*  Swimford  nnd  South  Kilworth,  entered  into  marriage  articles  to  secure  ajoin* 

Whenever  ture  to  his  intended  wife  upon  the  above  estates,  and  to  make  provist<'n  for 
a  person  younger  children,  and  agreed  to  settle  the  Stamford  estate  up^n  his  eldest  son 
who  has  de  j^j  gj,.ict  settlement  subject  to  part  of  such  jointure  and  provision.  He  then 
tate  after  ^^^ised  those  estates,  in  case  he  should  happen  to  die  without  issue,  and  sub- 
wards  jcct  to  such  jointure  a?)  he  might  make  to  the  lessors  of  the  plaintiff  for  500 
makes  any  years,  upon  certain  trusts,  in  the  devise  expressed      Afterwards,  by  separate 

I  358  I  deeds  of  lease  and  releaHe,  he  conveyed,  first,  the  Stamford  estate  to  tru^^ees 
alteration  in  fee,  to  the  use  of  himself  in  fee,  till  the  marriage,  with  divers  li;*  itations,  in 
in  It,  by  *  pursuance  of  the  article.s,  and  subject  to  the  term  of  500  years,  for  securing 
conveva^nce  P*"^  of  his  wife's  jointure;  remainder  to  himself  in  fee.  Secondly,  The  Swim- 
whatever,  ^^**^  *"^  South  Kilworth  estate  to  trustees  in  fee,  to  the  use  of  himself  in  fee, 
iBconsist      till  the  marriage,  to  the  use  and  intent,  that  his  intended  wi'e  should  take  the 

*  See  also  Jackson  v.  Harlock.  2  Ed  263.  where  Loid  Northington  states  as  a  reason, 
an^  probably  thetrae  one,  why  mnrr'nge  is  not  a  revocanon  in  respect  of  real  estates  that 
the  law  seltlen  dower  as  a  provision  oat  of  it  opon  the  wife,  which  the  hasband  has  no 
control  over  At  thin  day,  however,  limitations  which  exclude  dower  are  so  generally  ia- 
trudaced  into  conveyunces,  that  it  hns  ceased,  in  fact,  to  b^  a  general  provision  for  married 
women;  bnt  this  of  coarse,  does  not  affect  the  rules  which  were  originally  founded  on 
that  doctrine. 

t  The  principle  which  governR  in  cases  of  an  actual  alteration  in  the  estate  of  the  devisor* 
is  clearly  di8tingnishable  from  that  which  governs  in  cases  of  an  intended  alteratioo  only; 
for  in  the  former  cases,  the  revocation  \h  a  consequence  of  law  uninflueBced  by,  and  inde- 
pendent of,  any  interest  in  the  devisor  to  retoke  or  not;  bnt  in  the  latter  cases,  the  revo- 
cation is  an  inference  from  the  fact  as  famishing  h  ground  to  conclude  that  such  was  the 
intent  of  the  pdity.  It  will  be  nocectsary  for  us  therefore,  if  we  wish  to  have  a  clear  coa- 
ception  of  thi»  part  of  our  subject,  closely  to  attend  to  this  distinction,  as  we  shall  find  sev- 
eral nice  and  important  consequences  depending  thereupon.  There  is  no  feature  in  ovr 
law  more  prominent  than  that  of  an  uniform  solicitude  on  every  occasion  to  favour  the 
heir,  and  prevent  his  disinheresion:  this  jtnxious  attention  to  the  interests  of  the  lawful  rep 
reseetative  has  introduced  into  our  law  resper:iiiig  devises  this  fixed  piiociple;  numely,  that 
as  at  the  time  of  the  inception  of  his  uill,  a  man  must  be  seisi  d  of  the  estate  he  devisee; 
so  the  law  requires  that  such  estate  should  re'nain  in  lien  unaltered,  and  anintermpted  to 
the  time  of  itf  consummation  by  his  death;  see  judgment  of  Lord  Chief  Justice  Trevor;, 
Fitzg.  240;  and  Lord  Mansfield,  in  Rose  v.  Griffith;  4  fiurr.  1960;  and  I  Powell,  onDev. 
ch.  xiii. 

t  It  was  established  as  a  role  of  law,  long  before  the  statute  of  wills,  that  any  alteration 
in  the  estate  in  lands  devised,  by  the  act  of  the  devisor,  aAer  the  publication  of  bis  will,  op- 
erated as  an  implied  revocation  of  such  will.  This  doctrine  is  founded  en  three  reasons; 
1st,  On  the  favo  r  which  the  common  law  shows  in  every  instance  to  the  heir.  2d.  On 
the  principle,  that  a  devisor  must  not  only  he  actually  seised  of  the  lands  at  the  time  when 
he  makes  his  will,  but  most  a  so  continue  to  be  so  seised  thereof  till  the  time  of  bis  death. 
8d.  Because  uny  alteration  of  the  estate  devised  is  held  to  be  evidence  of  an  alteration  in 
the  intention  of  the  devisor;  6  Cru.  Dig.  99. 

§  Although  the  act  done  by  the  testator,  and  which  alters  his  estate,  be  that  which  he 
has  directed  in  his  will  to  be  done,  yet  it  will,  in  law,  be  a  revocation  of  the  will.  Thus, 
where  M.  made  her  will,  and  thereby  devised  a  messuage  in  L.  to  her  sister  for  life,  and 
after  her  decease,  to  trustees  to  sell  the  same,  and  to  apply  200/.  part  of  the  produce  there- 
of to  A.  and  other  parts  to  other  persons,  and  gave  the  residue  to  C.  Afkerthe  making  ihe 
will,  the  testatrix  sold  the  estate  for  2,600/.,  part  o  which  was  lefl  on  mortgage  of  the  es- 
tate, and  the  remainder  laid  out  in  the  purchase  of  stock.  And  the  question  was,  wheth«»r 
this  sale  was  a  revocation  of  the  will  in  respect  of  the  produce.  And  it  was  held  that  U 
was;  for  there  was  an  absolute  disposition  incoissiatent  with  it;  1  Bro.  C.  C.  40L 
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other  part  of  her  jointure  thereout,  if  she  survived  him;  and,  after  his  death,  •"t  with 
remainder  to  trustees  for  500  years,  to  serure  such  j'unture;  remainder  to  J.*?®  P|l*°® 
himself  in  fee.      He  afterwards  married  and  died  without  issue.  ^J^  ^^  ^ 

The  Court    Eyre,  C  J  ,  dissent,    held,  that  the  will  was  revoked  as  to  both  which  the 
estates  by  the  deedif*  of  settlement,  though  they  were  consistent  with  the  pro- estate  de 
visions  of  the  will,  and  though  the  devisor  took  back  the  estate  he  parted  with  vised  be 
by  the  same  instrument ;  and  were,  also  of  opinion  that  the  latter  estate  was  o**"***  *"  * 
not  expected  from  this  revocation  by  the  circumstance  of  the  conveyance  ofJ^J]^^*^ 
that  estate  tathe  trustees  being  merely  for  the  purpose  of  creating  a  term  to  f^^^^  y^^iat 
secure  the  wife's  jointure.     They  lamented  the  circumstance  that  it  should,  it  was  be 
in  8t)me  cases,  be  very  contrary  to  the  intent  of  a  testator  that  his  will  should  fore,  ^ach 
be  annulled  by  such  a  conveyance,  and  that  it  off  en  bore  hard  upon  individu-*"  a^i^n* 
als  that  the  rule  of  law  should  be  strictly  adhered  to.     But,  while  the  rule  of  ^*^"J*j"^*'P 
law  existed,  they  said  that  they  must  adhere  to  it.     And,  ob5erved  they,  it  is  rovocaiioo 
not  so  barren  of  vindication  as  may  at  first  si^ht  anpear.     1st.  It  is  in  favour  nf  the  prii»r 
of  the  heir  at  law,  who  is  always  an  object  of  judicial  favour;  and  it  results  ne-  devise.* 
cessarily  from  the  technical  operation  of  a  legal  conveyance. '  A  will  is  a  con- 
veyance to  the  prejudice  of  the  heir  at  law.   if  the  law  took  its  ordinary  course 
he  would  inherit  the  seisin  of  his  ancestor.     If  the  ancestor,  being  seised  un« 
der  his  will,  and  afterwards  changes  his  seisin,  it  follows  by  technical  conse- 
quence that  the  old  seisin  is  at  an  end,  and  that  the  new  seisin   descends  to 
the  heir,  without  being  aflfc -ted  by  the  prior  will.     !2ndly.  It  is  ancient,  and  as 
much  a  part  of  our  legal  system,  as  to  landed  property,  as  the  rules  which  ex- 
clude the  father  from  the  inheritance  of  his  son,  and  the  half-blood  from  inhe- 
riting at  all.     3rdly.  It  cannot  operate  upon  one  who  is  irwps  cormlii^  or  who 
has  no  opportunity  of  being  a  devisee;  for,   if  a  roan  is  sufficiently  strong  in 
mind  and  body,  and  well  enough  assisted  to  execute  a  solemn  deed,  which 
passes  away  his  legal  fee  simple,  he  merely  may,  if  he  will  pay  attention  to  it, 
repuhlbh  his  will.     4thly    It  is  a  plain,  simple,  and  perfectly  intelligible  rule, 
and  amounts  to  no  more  than  this,  that,  afler  a  man  has  made  his  will,  if  he 
execute  a  conveyance  of  the  l^gal  fee-simple  of  the  lands  he  has  devised,  he  must  • 
republish  his  will,  or  it  cannot  take  effect.      If,  so  plain  a  rule  to  direct  them, 
the  parties  omit  to  republish,  the  disappointment  of  the  devi.sees  is  surely  not    L  ^^^  J 
to  be  imputed  so  much  to  the  right  of  the  rule  as  to  the  neglect  of  the  parties, 
who  either  take  no  advice,  or  apply  to  such  persons  onlv  as  are  unable  to  ad- 
vise them  properly       See  Fitzg  ^240;  3  Atk.  803;  4  Burr.  I960;  Fitzg.  Ab. 
tit.  Devise,  pi.  16;  Bro.  Abr.  tit.  Devise,  pi.  8;  1  Roll.  Ab.  615.  and  pi.  1; 
Cro.  Car.  24;  Eq.  Ca.  Abr  41 1 ,  Show.  P.  C.  154;  S.  C  20  ';  S.  C.  Freem. 
2;  2  Ves.  jun.  433;   I  Vin.  Abr.  tit.  Devise  '  R.  6.)  pi.  30;  3  Wils.  6;  4  T.  ^  devise 
R.  39;  2  Ld.   Raym.    11.50;   1  Ves.    174;  Sir  T.  Raym.  240;  Ambl.   n7;^";*^®[* 
Salk.  690.  denVevok 

2.  Doe,  d.  Dilnot,  t.  Dilvot.  E.  T.  1817.  C.  P.  2  N.  R.  401.  ed  by  the 

A  testator,  after  havng  made  his  will,  levied  a  fine  to  such  uses  as  he  should  levying  of  a 
by  deed  or  will  appoint.     He  died  without  making  any  new  will.  ^"®  *®  *^^ 

The  Court,  on  the  authority  of  Lord  Lincoln's  case,   1    Eq.  Ca.  Abr.  411;  "J^JJ  by 
Show.  P.  C.  164:  2  Freem.   202;  and  Goodtitle,  d.  Hoi  ford,  v.  Ot  way,    I  B.  ^jn  .p 
&  P.  676.  held  that  the  will,  made  prior  to  the  fine,  was  revoked  thereby.        poiot. 

3.  Shove  V   Pincke.  H.  T.  1793   K.  B.  6  T.  R.  124.  And  even 

It  was  certified  to  the  Court  of  Chancery,  in  'his  case,  that  a  deed,  intended  an  intended 
to  operate  as  an  appointment  to  uses,  but  not  sufficient  for  that  purpose,  may  alienRtion, 
have  the  clTect  of  revoking  a  will,  if  the  party  appear  to  have  had  that  ''^^®""^ftakin«  ef 
t^on.  feet  for 

*  With  respect  to  leasehold  estates,  it  has  been  long  settled  th%t  a  surrender  of  a  lease  want  of 
for  lives  and  the  taking  a.new  lease  will  operate  48  a  revocation  of  a  prk>r  devise  of  it.  some  for 
For  the  testator,  by  the  sarrender.  divests  himself  of  his  whole  estate  in  (he  old  lease,  and  mality  in 
by  the  renewal  acquires  a  new  estate;  3  P.  Wms.    168;  2  Atk.  597;  2  Atk.  430.  598;  2  the  instru 
Ve«.  518;  1  Bro.  Ch.  261;  8  Atk.  174.     If,  however,  the  words  of  the  will  .show  the  les-  ment,  has 
tator's  intention  to  dispose  of  all  terms  for  years,  whereof  he  may  die  possessed,  a  renewed  been  held 
term  will  pass;  for  a  term  of  years  being  only  jl  chattel,  there  is  no  necessity  for  a  posses-  to  operate 
BtOD  at  the  time  when  a  will  of  it  is  made,  or  of  a  contiiMiance  of  snch  possession  tilt  the 
testator's  death;  8  Atk.  190;  16  Ves.  197;  11  Ves.  88?;  8  Bro*  P.  C.  365. 
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asarevoca  4.  Doe,  D.  Lushixgtox,  v.  The  Bishop  of  Llandapp.  T.  T.  1807.  C. 
lion  of  the  P.  2  N.  R.  491. 

eviae.  ^  testator  hnvino;  devised  his  landa,  su  lered  a  recovery  thereof,  in  which, 

rtiQuVdl'  ^^  ^^®**  ^"  *^®  deeds  to  make  a  tenant  to  the  prcRcipe,  the  tenant  was  called 
fectivtt,was  Edward,  his  real  name  being  Edmund  In  ejectment  by  the  heir  at  law  against 
accordingly  the  devisees,  held  that  the  recovery  was  good  by  estoppel  against  the  testa- 
holden  to^  tor,  and  all  persons  claiming  under  him,  and  that  the  will  therefore  was  levok- 
revoke  ihc  ^d  thereby. 
'^*"''  5.  Darley  v.  Lan-owortht.  T.  T.  1767.  C.  P.  3  Wils.  6.  S.  P.  Dister  v. 

DisTER.  3  Lev.  108. 
And  it  his        Vinoent  Darley  being  «»eised  of  several  real  estates  for  his  life,  with  the  re- 
den"  that     ^^''^''^"  *"  ^^^^  ^'^  himself,   mado  his  will,  by   which   he  devised  them  to  Mr. 
I    r36J  1    I^'ingworthy  in  strict  settlement.      S  >me  vears   after,  the  testator  suffered  a 
nn  ftliena     co'nmon  recovery  of  the  estates  dev  sed,  to  the  use  of  himself  in  fee.       The 
tion  nnde    qu«stion  was,  whether  the  will  was  revoked  by  the  recoverv.      The  Court  of 
for  the  pur  Chancery  ordered  a  case  to  be  stated  for  the  opinion  of  the  Court  of  Common 
pose  of  riv  Pleas  upon  the  following  question,  "  Whether  the  deed  executed,  and  the  re- 
ing  effect  to  ^j^ye^y  suffered  by  Vincent  Darlev,  was  a  revocation  of  the  will."     The  case 
de^^8e"r"   having  been  fullv  argu<»d  bef'^re  that  Court,  Lord   C.  J.  VVilmot  said,  there 
vokei'tho     ^^*«rp  a  great  many  determinations  touching  the  revocation  of  wills,  and  very 
will  on  ac    nice  artificial  dist.inc'i  ms  were  made  in  favour  of   heirs  at   law.     It   seemed 
coantofthe  to  be  clciir,  frt>n  thi?  latest  dctprniinations  upon  the  subject,  that  if  a  man  seis*' 
interrtip       ^^  j,j  f^jp^  made  his  will  and  devised;  and  afterwards  conveyed  by  recovery^ 
seisin  1    ^   ^"^'  feoffment,  release,   8cc.   and  took  ba'^k  the  same,  or  a  different  estate,   it 
should  amount  to  a  revocation.       The   rca-^on  was.  that  it  must  be   presumed 
he  intended  to  aher  his  will      The  Court  certified  their  opinion,  that  the  deeds 
executed  and  the  recovery  suffered  by  Vincent  Darley  were  a  revocation  of 
his  will. 

6.    Watts  v.  Fullartov.  cited,  2  Doug.  718    S  P.  Doe  v.  Pott.  Id.  709. 
Bat  thoagh      \y   Watts  devised  all  his  real  estates  to  trustees  upon  certain  trusts;  he'ai^ 
teraiion^of  *^''^^^*"^^  made  a  codicil,  reciting  that,  since  ihe  publication  of  his  will,  he  had 
the  qaHJity  contracted  for  the  purchase  of  certain  lands;  and  thereby  directed  the  trustees 
of  an  es      and  executors  named  in  his  will  to  pay  the  purchase  money ;  and  that  the  said 
tate;  (1       purchased  premises  should  be  conveyed  to  the  same  uses  as  he  had  declared 
?wl**  ^*«.\  c**'^c®''n*"g  ^^^  other  estates.     Afterwards  the  testator  himself  completed  the 
or  ih'^in      purchase,  and  took  a  conveyance  of  the  estates  to  trustees,  in  trust  for  himself 
change  ofa*^"^  ^*^  heirs.     The  question  was,  whether  the  conveyance  of  the  newly  pur- 
tnuie«;       chased  lands  to  the  trustee  ,  subsequent  to  the  codicil,  was  not  a  revocation; 
the  testator,  at  the  time  of  making  the  codicil,  having  only  a  trust  estate,  and 
the  vender  being  a  trustee  for  bim;  so  that,  before  his  death,  the  legal  estate 
was  conveyed  to  other  trustees.       Lord  Bathurst  decreed  there  was  no  revo- 
cation; relying  much  on  the  general  proposition  laid  down  by  Lord  Hardwicke 
in  Parson  v.  Freeman. 
Or  the  par  7.  R,8ley  v.  B\ltfxglass.  E    T.  1676.  K.  B.  T.  Ravm.  240. 

**\***r  ^e**"  ^"®  Temple  and  two  others  were  tenants  in  common.  Temple  made  his 
tween  ten  ^*'^  ^^  writing  of  his  third  part;  afterwards,  bv  indenture  and  fine,  a  partition 
ants  in  com  ^^^s  made  between  the  tenant,  in  common;  and,  if  this  partition  was  a  rcvoca* 
mon;  will  tion  of  the  will  was  the  qupstit'in. 

not  operate      •  g^^  j^^j  pidon,  in  Vavvson  v.   JeflTrey,  2  Swnnt.  274.  sug/jested  wheibur,  ifthe  testa- 

as  a  revo     i^,.  j^^^  Attenipted  to  convey   hi.i  cop v hold  estate  in  tho  same  manner  as  he  had  conveyed 

cation  01      his  freehold  pntate,  (i.  o.  bv  dci»d,  ati'l  not  by  surrender)  that  would  not  have  afforded  evi- 

ine  prece     dence  of  hi«i  intention,  however  inromplcte  the  conveyance  might  be.   .On  the  other  hand, 

ding  da        jt  f,„  1,^,,^  Utely  dacided  in  the  Court  of  Common  Pleas,  that  a  deed  void  and'^r  the  statate 

vise.?  of  mortmain,  on  accoont  of  the  death  of  the  grantor,  within  twelve  months  after  its  ezeca- 

tion,  i.<  not  a  revocation  of  a  prior  devise;  >fitthe\v«  v.  Vennhles.2  Bing.  136. 

•  f  A.  devi.sos  in  ifiici  settlement      He  aHerwards  makes  a  new  contract,  and  then  by  his 

codicil   pa^^ses  the  e-^t.iics  purrhannd  under  that  contract  to  the  same  uses.     Afker  this,  he 

unites  ihe  equitable  ostute,  which  he  had  before  by  trustees  to   his  use,  to  tho  legal  estate, 

by  making  an  abaolut    pofchnse  to  himself  in  fee. '  This  is  not  such  a  change  of  estate  as 

will  operate  a<?  a  revocation;  Jenkin««on  v.  Watts,  Lofft.  609. 

i  It  has  been  decided,  that  a  surrender  of  a  copyhold  to  particular  limitations,  wilhr€V«r- 
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8.  TicKvrn  V.  Ti.'KNER,  ciledl  Wils.  300.  |    361  1 

R.  and  II.,  being  .-.eised  as  co-!i'i'-<  in  iravelkind,  R.  made  his  will,  and  de-Yct  if  tho 
vistnl  his  lands;  aft;;rwards,  a  d'»e'i  of  par  iti  n  wa-«oxoruted  between  R   and  ^°"^'"y 
H.,  and  the  la'i<ls  in  qncsti  ^n  wore  allotted  to  11.,  a'ld  it  ^vas  covenanted  there-  ^"i!^®  J^^ 
in,  that  they  and  their  wives  .should  all  jo  n  in  lowing  a  fine  '  whirh  was  done)  p,riition  is 
and  that  the  same,  as  to  those  land-*,  sh  >nld  ennro  t  >  the  use  of  R,,  and  such  made  be 
uses  as  he  sh.)uld,  by  deed  or  will,  a:)point;  and  in  default  of  a  >p>intmenl,  to  not  confia 
him  in  fee.     Lord  C.  J.  Lee  held  this  to  be  clearly  a  revocation  of  the  will,®**  '*>  that 
and  not  like  the  case  of  a  bare  partition  only,  unattended  by  a  fine  or  convey-  ?"*"?<*■«»  ^ 
ance  to  a  new  use,  which  would  not  havo  Uev.n  a  revocation.  ulterior  r*" 

9.   Wright  v.  Littler.  >L  T.  i76!.  K.   f5.  3  Burr. '1 244;   1  Bl.  Rep.  345.  itations  "° 

This  was  an   ejectment   for   certain  co{)vhold  lands  within   the  manor   of  charging 
Barnes,  in  the  county  of  Surrey,  in  whirh  manor  there  is  a  custom  of  borough  the  owner 
English      The  lessor  of  the  plaintiHT,  William  Clvmer,  made  out  his  title,  un-**^*P  of  the 
der  a  regular  and  undisputed  will  of  his  grandfather  John  Clvmer,  dated  17th  P*".<fP®''*J'»  ** 

•  '  .  wtll  revoke 

February,    1743,  and  executed  in  the  presence  of  three   witnesses,  disposing  ^  will  previ 
of  his  freehold  as  well  as  of  his  copyhold  es'ate  to  the  lessor  of  the  plaintiffin  ously  made, 
fee;  the  testator,   John   Clymer,  havinff  previously  surrendered  the  copyhold       36 Z  J 
to  (he  use  of  his  will.     The  title  of  the  defendan's  ^vho  were  purchasers  un-So,  a  con 
der  another  William  Clymer,   «econd  and  youngest  son  of  John,  and  uncle  to  veyance  ob 
William,  tho  lessor  of  the  plainriTj  d'*i)ended  uoon    another  subsequent  will};""®*'  ^y 
(or  instrument  which  they  callol  a  will)  made  by  the  said  John,  as  thcv  alleg-  ^^^  ooemte 
ed,  on  the  ^Oth  of  September,  17  lo,  which  they  contended  was  at  least  a  re-  ^^  a  revoca 
vocation  of  his  former  will  in  1743.   And,  if  it  onlv  be  a  revocation  of  the  for-iion  of  a 
mer  will,  then  William,  the  younirest  son  of  John,  must  iaherit  as  heir  in  bo-  prior  de 
rough-English,  This  will  or  instrument  of  174^5  which  was  not  under  seal^  was^****' 
all  written  by  one    William   Medlicott,  who  was   son-in-law  to  the  said  John 
Clvmer  (having  married  his  only  daughter  A  ny  )       It  was  indorsed   o;i  the 
back,  in  the  same  hand-writing'of  the  same  Wn.  Medlinott  in  these  words:  — 
"  The  covenant  and  agreement  of  John  Clvmer;"  and  it  wa^  witnessed  by  the 
sam3  Wm.  !VIedlicott,  and  one  Elizabeth  IVIilchclI.      Tho   body  of  it   was  in 
these   words: — "Know   all  men,  by  these    presents,   'hat  I,  John  Clymer  of 
Barnes,  in  the  county  of  Surrey,  Gent  ,  have  this  day  covenanted  and  agreed, 
in -the  mannoi  and  form  following:  that  is  to  say,  for  natural  love  and  affection 

sion  to  tho  sarrcnderor  in  fee,  will  not  nffcct  a  prior  surrender  to  the  nse  of  the  will;  ante 
▼ol.  vl.  p.  399.  And  even  if  ihemew  aarrendor  to  the  surrenderor  in  fee  be  after  the  will, 
an  well  as  the  surrender  to  the  use  of  the  will,  thi;  devise  retnaini^  unrevoked;  Vawser  v. 
Jetfrey,  3  B  &  .A.  462.  A  contrary  opinion  hud  been  expressed  by  Sir  W.  Grant  before 
the  case  was  sent  to  the  Court  of  Kin^'fi  Bench;  S.  C.  in  equity,  16  V^es.  526  It  is  clear 
too,  that  a  devise  by  a  copyholder  in  not  affected  ity  his  bein«r  subsequently  admitted  under 
a  prior  surrender,  limiting  the  reversion  to  himself  in  fee;  Roe  v.  Gritiiths,  4  Burr.  1952, 
S.  C.  1  Blackst.  605. 

•  In  Haws  V.  VVyall,  2  Cox,  263.  Sir  R.  P.  Arden,  M.  R..  held  that  a  deed,  which  had 
been  obtained  by  an  uodae  exercise  of  the  parental  authority*  and  which  the  Court,  on 
that  account,  ordered  to  be  delivered  up,  did  not  revoke  an  antecedent  devise,  taking  this 
distinction,  **  that  if  he  deed  were  obtained  from  the  devisor  by  duress,  or  by  suhstituting 
another  instrument  different  from  that  which  he  supposed  be  was  signing,  so  that  he  did 
not  exercise  any  intention  upon  the  subject  at  the  time,  that  would  be  i  mere  nullity;  but, 
in  the  present  case,  the  son  certainly  did  mean  to  make  the  conveyance  at  the  time  he  aet 
his  hand  to  the  instrument."  Lord  Thuriow,  however,  on  appeal,  rever«ed  this  decree^ 
his  lord:4hip  considering,  that  by  ordering  the  deed  to  be  delivered  up,  he  declared  it  to  be 
no  deed,  and  it  could  not,  therefore,,  be  a  revocation;  Hiwes  v.  VVy  jtl,  8  B.  C.  C.  156. 
Lord  Eldon,  in  Attorney-General  v.  Vigor,  8  Ves.  283.  observed,  that  tlip  canes  of  Hick 
▼.  Mors,  Arabl.  215,  and  Hawes  v.  Wyati,  were  contradir-lory,  and  that  until  Hawes  v, 
Wyitt  he  had  considered  that  there  Wris  a  difference  between  deeds  void  at  law  and  in 
equity;  and  bi^  lordship  observed,  that  if  that  case  were  right,  **  it  must  be  supported  upon 
thi-i  principle,  i/7inr/,  that  where  a  man  is  induced  bv  fraud,  thin  Court  considers  him  as 
having  no  will.  He  is  compelled  by  fraud,  as  much  as  partition  (which  it  will  be  recollec- 
ted  is  not  a  revocation  even  at  law)  is  con  pel  led  by  the  writ."  Lord  Alvantey,in  ex  par- 
te Earl  of  llchester.  (7  Ves.  374.)  alluded  to  the  case  of  Hawes  v.  VVyaU,  in  terms  which 
indicated  that  he  had  not  surrendered  his  opinion  that  the  will  was  revoked,  conceiving 
himself  to  have  Lord  Hardwicke  on  bis  side  in  Hick  v.  Mors,  which  case,  he  said,  was  not 
adverted  to  before  Lord  Thnrlow. 

VOL.  VIII.  33 
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which  I  have  and  bear  to  my  son  and  daughter,  and  grandson^  hereinafter 
named,  I  do  make,  constitute,  and  appoint  the  several  estates  and  sums  of  mo- 
ney following,  after  the  decease  of  myself  and  Amy  my  wife,  to  come  to  and 
be  given  to  them.       But,  first  of  all,  my  estate  called  Barnes  and  Hopton,  to 
my  wite  for  her  life;  and,  after  her  decease,  all  (hat  eighteen  pounds  a  year 
to  my  son  Wm.  Clymer  for  his  life;  and,  afler  his  decease,  to  Wm.  Clynier, 
my  grandson.    And,  as  to  all  those  copyhold  messuages,  lands,  and  tenements 
at  Barnes,  in  the  county  of  Surrey  v which  is  the  estate  in  question;,  to  my 
daughter  Amy,  the  wife  of  Wm.  Medlicott,  her  heirs  and  assigns  for  ever,  to 
take  and  hold  the  same  after  the  immediate  death  of  myself  and  said  wife,  and 
not  before.      t>ated  '20th  Sept.  1755."      John  Clymer^  witness;  Elizabeth 
Mitchell,  William  Medlicott.      It  happened  in  fact,  that  this  Amy  Medlicott, 
daughter  of  John  Clymer,  and  wiie  of  this  Wm.  Medlicott,  died  before  her  fa- 
ther.     Upon  the  death   of  old  John  Clymer,  in  1746,  his  second  son.  Wm. 
Clymer,  was  admitted  to  this  copyhold   estate  (the   premises  in  question-  as 
heir  in  borough  English;  the  above-mentioned  will  of  old  John  Clymer,  in 
1743,  being  then  unknown  to  every  body  except  the  above  named  Wm.  Med- 
licott, who  had  it  in  his  possession,  l)ut  secreted  it.      This  William,  youngest 
son  of  John,  enjoyed  the  estate  until  1751,  and  afterwards  aliened  it  to  one 
Mitchell,  who  was  admitted  in   1751,  and  afterwards  si  Id  it  to  one   Pcnley; 
Penley  was  admitted,  and  afterwards  sold  part  of  it  to  Littler,  one  of  the  pre- 
sent defendants,  who  was  admitted  to   that  part;  the  other  part  descended  to 
Penley's  heir,  who  was  admitted  thereto,  and  then  sdd  it  to  Pelham,  another 
of  the  present  defendants,  who  was  also  admitted  in  due  manner.  During  the 
time  of  all  these  transactions,  the  lessor  of  the  plaintifl*  was  at   first  a  minor, 
(hen  at  sea,  always  poor,   and   remained  ignorant  of  the  will  in  1743,  till  the 
death  of  Wm.  Medlicott,  who  produced  i*  when  dying,  and  directed  it  to  be 
delivered  to  the  lessor  of  the  plaintifl.      Wm.  Medlicott  died  in  May,  1757. 
lie  had  the  custody  of  both  wills  till  a  few  weeks  before  his  death;  the  latter 
will  was  found  amongst  his  papers;  the  foimer  was  delivered  by  the  said  Wm. 
Medlicott  to  one  Edwards,  about  three  weeks  before  his  death,  and  it  was, 
I  363  "]    about  three  months  after,  delivered  to  Wm.  Clymer,  the  lessor  of  the  plaintiff, 
who  was  then  about  two  years  under  age,  but  proved  it  in  1751.      After  this 
discovery  the  lessor  of  the  plaintiff  did  not  bring  this  ejectment  till  afler  an 
acquiescence  of  14  or  15  years  from  his  uncle's  first  admission  to  it  upon  Old 
John's  death;  or  at  least,  without  the  nephew's  setting   up  any  claim  within 
that  time  during  which  his  uncle  William,  or  the  purchasers  under  bim,  had 
been  in  quiet  possession.      At  the   trial,  the  lessor  of  the  plaintiff  produced 
and  proved  the  will  of  1743,  under  which  he  was  devisee  of  this  estate  in  tee. 
To  encounter  this  evidence,  the  defendants  produced  this  will  or  instrument  of 
1745;  and  both  the   witnesses  to  it  (Elizabeth  Mitchell  and  WilHam  Medli- 
cott) being  dead,  they  proved  their  hand-writings,  apd  also  the  hand-writing 
of  old  Jolm  Clymer,  in  the  common  and  ordinary  form.-     Whereupon  the 
plaintiff's  counsel  insisted,  that  this  will,  or  instrument,  was,  in  the  first  place, 
an  absolute  forgery;  and,  in  the  next  place,  that,  in  point  of  law,  it  could  not 
operate  as  a  revocation  of  the  will  in  1743. 

Per  Cur.  This  paper  is  no  revocation.  It  is  no  will;  and  therefore  can- 
not direct  the  uses  of  the  surrender*  It  is  no  conveyance.  It  is  no  agree- 
ment with  any  body.  It  does  not  purport  having  been  delivered  to,  or  tor  the 
use  of  any  body.  There  is  no  proof  that  it  was  out  of  the  custody  «>f  John 
Clymer  before  his  death.  It  ought  not  to  have  been  out  of  his  custody,  be- 
cause it  is  voluntary,  and  without  any  consideration.  He  could  not  have  been 
obliged  to  perform  it.  Then  it  amounts  to  no  more  than  his  bare  saying, 
'*  that  he  intended  to  make  a  will,  or  surrender  to  the  use  of  ITis  daughter  in 
fee,"  and  did  neither.  An  intention  to  revoke  by  a  future  act  which  a  man 
cannot  be  compelled  to  perform  is  no  revocation  till  the  act  is  done.  All  the 
cases  are  so,  and  the  reason  is  evident. 

(C)  Partial  revocatjonj^ 
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I.  Fawser  v.  Jeffe-y.  H.  T.   1820.  K.  B.  3  B.  &  A.  462.  S.  P.  Bridge- A  conT«y 

WATER  V.  Bolton.  T.  l\  1703.    K.  B.  2  Ld.  Raym.  968;  S.  C.  3  Salk.f"*^«'  *• 
Q I  ri  nave  ths 

*jlij.  gktfmef     f   rA 

A  testator  ha  vin£^  do  vised  copyhold  ]and9  to  A.  for  lile^  with  diiTerent  re-y^iciQ.  |^ 

mauiders  over;  and  having  sur  endered  them  to  the  uses  of  his  will.     After- pri«r  do 

wards,  in  contemplation  of  marriage,  conveyed  his  estates  to  trustees,  and  their  vita,  matt 

heir-s,  to  secure  a  jointure  to  his  intended  wife,  and  subject  to  a  term  of  gg'Jfi  ofth« 

years  f.»r  that  purpose,  to  the  use  of  himself'   in  fee,  and  subsequently  s^rren- JJ.j' ®  ^ 

dered  his  copyhold  lands  to  their  uses.    The  Court  certified  to  the  Lord  Chan- ^o-extea 

cellor  that  this  did  not  amount  to  a  total  revocation  of  his  wiil;'but  that  the  de-sWe  with 

visec  took  tl>e  copyhold  land,  subject  tf)  the  charge  created  by  the  settlement,  the  disposi 

Sec  I   Eq.  Ca.  Ab.  41 1 ;  S.  C.  Show.  Pari.  Ca.  154;  I  B.  &  P.  576;  7  T.  R.  ti on  made 

399;  2  Ves  iun.  601;  ^3  Bl.  Rep    1046;  I  Sid.  73;   Dyer,  310.  b:  Cro.  Eliz, ??. J*!® ^i"" 
csr\ty   r^        1        A^    A  t>  1  i-yi  ^       J     J  i  Ifitw  of  a 

306;  Cro.  Jac.  49;  4  Burr,  1^04.  r  «g^  • 

2.  BscKETT  V.  Harden.  E.  T.  1815.  K.  B.  4  M.  ^  S.  1.  pirticular 

A.  B.  devir^ed  to  F.  D.  all  his  plantations,  lands,  tenements,  negroes,  slaves,  estate  or  ia 
cattle,  plantations,  stock,  utensils,  and  hereditaments  in  the  Island  of  St.  Kitts,  terett  only 
to  hold  to  C.  D.,  his  heirs,  executors,  &c.  according  to  the  nature  and  quality  i^  ^i^^  "<>< 
thereof,  to  the  use  that  W.  B.  should  have  one  clear  annuity,  or  rent  charge,  ®P<^'**«  *■ 
of  1 901.  for  his  life,  to  be  issuing  out  of  said  plantations,  4rc.,  and  subject  to  and  ^j^^  ©f  the 
chargeable,  as  aforesaid,  to  the  use  of  C.  D.,  his  heirs,  executors,  &c.  according  estate.* 
to  the  nature  and  quality  ofthe  premises.  There  was  a  codicil  reciting  the  death  j^j^^  the  re 
of  W.  B.,  which  devised  the  said  annuity  to  trustees,  in  trust  for  M.  G.  for  life,  vocation  of 
to  be  raised  out  of  his  said  plantations  and  estates,  and  paid*  in  ^ame  manner,  the  devise 
and  with  like  remedies  as  directed  in  favour  of  W.  B.     There  was  a  second  ^^^^  estate 
codicil,  which  revoked  that  part  ofthe  first  in  which  the  testator  had  given  to       *."*** 
Ms  G.  160/.  yearly,  and  instead  thereof  he  gave  20/.  per  annum  to  M.  G.  for  charge  on 
life.     There  was  a  third  codicil,  by  which  the  testator  revoked  that  part  of  his  it. 
will  ill  which  he  devised  to  C  D.  all  his  estate  and  property  m  St.  Kitts,  and 
<]eclared  the  same  void;  and  gave  and  bcqu^'athed  the  said  property  to  J.  P. 
in  fee.     The  Court  held  that  the  annuity  given  to  M,  G    by  the  first  codicil 
was  not  revoked  by  the  last  codicil,  nor  reduced  by  the  second  codicil,  the  se- 
cond codicil  not  being  executed  according  to  the  statute  of  frauds.     See  2  Atk. 
272;  Plowd.  523.  541;  Cro.  Eq.  721;  1  Ves.  187;  2  Vern.  495;  8  Vin.  Ab. 
140;  Devise,  R.  2  pi.  16;  1  Bro.  P.  C.  1()0;   1  B.  &  P.  476;  7  T.  R.  399;  3 

Ves.  jun.  665;  12  Ves.  37.  A  will  may 

also  be  re 

IX.  RELATIVE  TO  THE  REPUBLICATION  6f DEVISES.t     K^'he***^ 

(A)  Modes  OF.  tator's  re 

Is/.    Uff  rt  ^execution  of  a  will,  peatiog,  re 

Herbert  V.  Tltrball.  M.  T.  1662,  K.  B.  1  Sid    162;  S,  C.  1  Keb.  589.    fpeciingtha 
A.  B.  having,  under  age,  made  a  will  of  land  duly  executed  according  to  ^p**™"™«'>^ 
the  statute,  he  re-executed  it  after  he  came  of  age,  with  the  circumstances  re-^*?*  ceremo 
quired  by  the  statute.     The  question  now  agitated  was  whether  the  will  could  ^  (,_  ^^ 
be  impeached.  statute  of 

Per  Cur.     The  will  is  good ;  for,  although  originally  void  in  consequence  of  frauds,  to    , 
testator's  infancy,  his  subsequent  act  rendered  it  valid.  attest  the 

*  Erasing  the  name  of  a  joint  devisee,  withoat  Any  republication,    is  only  a  '^^^^^'^^io'^  ^f  ^yi«  ± 
pro  tanto;  Larkins,  v.  Larkins.  3  B.  &  P.  16.     One  having  by  will  duly  attested  devised  '* 

ail  his  lands  to  trastees  in  trust  to  sell,  &c.,  and,  out  of  the  interest  of  the  moi/les,  to  pay 
an  annuity,  &c.,  afterwards  obliterates,  interlines,  and  alters  all  the  bequests  directed  so  to 
be  paid,  without  attesting  such  alterations,  Jtc.  and  without  republishing  his  will,  held  that 
the  devifie  to  trustees  to  sell  w<is  not  revoked;  Sutton  v.  Sutton,  Cowp.  812. 

f  d  ?vise  being  ambulatory  during  the  life  of  the  testator,  ii  not  actually  obliterated 
and  destroyed,  may,  although  it  has  been  revoked «  be  revived  any  time  during  his  life  by 
republication.  And  as,  previously  to  the  statute  of  frauds  and  perjuries,  parol  declarations 
were  sufficient  to  revoke,  so  were  they  also  sufficient  to  republish  a  devise,  as  they  still 
are  in  regard  to  copyholds  and  personal  estate;  1  Rolle's  Abr.  618,  pi.  6. 7;  Cro.  Eliz.  498; 
Gonldb.  160.  But  in  order  to  prodace  republication,  the  expressions  must  be  used  with  an 
intention  to  republish ;  2  Atk.  599. 

t  And  it  may  be  observed,  that  there  is  no  republication  in  equity,  that  is  not  so  in  law, 
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[  365  1  ^dl\i.  Jiv  codicil 

A  codicil.  I.  Doe,  d.  Pate,  v.  D.^vV.   I\i.  T.  1775.  K.  B.  Cowp.  158. 

^"|y  *u*^h  ^'  ^y  ^^"^^^  "*  17-7,  ailrr  jiivii>g  sevt'ral  legacies,  made  a  grncral  residuary 
ted,  w  el  jjpYJgg  'Yhc  XvfiUiior  thcTi  runhasod  some  cusiomary  estarcs,  and  aftei  wards 
annexed  to,  surrendered  them  to  such  uses  ns  he  should,  by  his  last  will  m  writmg,  direct, 
or  express  He  then  made  a  rodicil,  by  which,  after  altering  the  devise  of  his  lee-farm 
\y  confirma  rents,  he  confirmed  the  d<  vises  in  his  said  will,  except  what  he  had  thereby  al- 
tory  of,  thej^^gj^  ^^^  desired  that  tluit  v/rilinp  might  he  accepted  and  taken  as  a  codicil 
^Jl,*[g"^j*^ thereto.  And  the  questi  n.was,  whether  the  execution  of  the  codicil  suhse- 
08  a  republi  <lU6ntly  to  the  purchase  and  surrender  of  the  copyhold  estates,  amounted  to 
cftiion  of  a  such  a  repuhlicalion  of  the  w  11  as  to  pass  them;  and  it  was  held,  ui>on  the  au^ 

I    366  ]   thority  of  Acherlev  and  Vernon,  that  it  did. 

will  of  2.  PARKr.n  v.  Biscoe.  H.  T.  1819.  C.  P.  8  Taunt.  G90;  S.  C.  2  Moore,  24. 
lands,  such  §.  P,  Bowes  v.  Bowk's.  7  T  R   402;   S   C.  2  B.  &  P.  500. 

Will  iiseir  ^  testator,  having,  by  his  will,  devised  his  real  estate,  and  subsequently  ac- 
execied.*  quired  other  lands  by  descent;  but  supposing  them  to  have  passed  to  him 
Unle?s  a  ne  ^"^  ^*^  sons,  n  strict  seulement,  by  the  will  of  the  last  owner,  (which,  howe-> 
gAtiveinton  ^'6*",  turned  out  to  have  been  revoked  by  a  recovery)  he,  by  a  codicil,  altered 
tion  to  ro  certain  limitations  in  his  will,  for  the  express  purpose  of  preventing  the  union 
paltlish  be  of  his  own  esates  with  the  estate  supposed  to  be  devised  The  Court  concur* 
disclosed  j,^,^  |p  j|,g  argument,  that  the  Innguige  of  the  codicil  negatived  the  application 
d^ciV^  ^°  of  the  devise  in  ihe  will  to  the  property  in  question. 
But  where  ^'   ^^^''  ^-  '^^^^'^  '^^  v-  ^^'^  T.   E.  T.  1792    K.  B.  4  T.  R.  601. 

alter  A  de  '  '^^^  testator  devised  to  B.  and  the  heirs  of  her  body;  and  for  default  of  such 
vise  to  A.  issue,  then  over  Afier  the  making  of  the  will,  B.  married,  and  died  in  the 
and  her  life-time  of  the  devisor,  leav  ng  a  son.  The  testator  knew  of  the  birth  of  the 
heirs;  and,  g^n  and  the  death  of  his  mother  immediately  after  these  events  happened. — 
*  f  h  After  her  death  the  testator  made  a  codicil,  duly  executed,  by  which  after  ap- 
sae  over.  Pointing  a  new  executor  of  his  will,  and  giving  him  a  small  legacy,  he  declared 
A.  died  in  *  "^"'^  *''^*  ctroc  of  such  rppuMication  is  to  ex  end  Jo  liind.4  acquired  bv  the  testator  in  the 
the  devi        in'crval  belvee?)  oxocu!if)n  of  such  will  nnd  codicil,  any  devi«ie  in  the  will  suificiently  gen- 


confirmed 


devisor,  th<»  tlfnisewT-  h«jM  o  he  rofmhhshel  h}  a  ccujicil  suhscquenlly  execuled,  attested 
by  three  witnesses,  thmiixh  it  tncjrt.'y  con':iined  a  disposition  of  pergonal  e^talo,  with  the  ini-r 
position  of  a  forfnturr'  on  ihe  devi^nos  or  lerrntecs  of  iiis  will,  who  should  do  certain  acta. 
The  principle  i-<  not  r  »iifinrd  to  sue!)  instances,  bur  npplies  equally  to  cascH  where  the  codi- 
cil itself  contains  dov  scs  of  land  rfquiiini*  such  atlo-iti'ion.  Thus,  wliere  a  testator,  hav- 
ing, by  a  will  du'y  altc.^'nd,  (levi.-.cd  all  his  lund.**,  sub.^cfpiontly  purchased  a  freehold  estate, 
and  then  by  a  cof^iril  a;'. cstpd  hv  three  wiino^sos  dL•^i•^cd  certain  real  propert),  but  not  in- 
cluding the  est'i!(3  ju  qu.'?.tit)n,  tlio^Jou't  of  K.  B.  held  that  the  will,  l)eing  republished  by 
the  codicil,  inolnded  thit  c-tn'c;  .md  iho  lo inied  Judges,  who  delivered  their  opinions  seri- 
ntim,  treated  it  as  a  point  qui»o  .settled;  Goodtitle,  d.  W'oodhouso,  v.  Meredith,  2  M.  &  S. 
5.  And  whore  the  tost;ror  by  the  cod'cil  expressly  devises  part  of  his  after-purchased  es- 
tates, such  devise  will  not  exclude  from  the  opcMation  of  a  weueral  devise  in  the  will  the  o  h- 
or  lands  so  purchased;  Coppin  v.  Feru\hou«rh,  2  B.  C.  V.  •  91;  Huhne  v.  Hey^ale,  I  Mer. 
285.  Indeed,  upon  the  principle  that  republication  makes  the  will  speak  from'iho  period  of 
the  execution  of  the  codicil,  it  is  clear  that  the  spocifiauion  of  particular  after  acquired  lands 
could  no  more  prevent  the  devise  from  operating  upon  the  rest,  than  particular  devises  could 
ne;^alive  the  operation  of  the  residuary  devise  in  the  w  ill  itself.  Sir  W.  Grant,  in  liulmc 
V.  Hoy^ate,  expressly  laid  it  down,  that  it  was  not  incumbent  on  the  devisees  to  show  ilie 
'^  testator's  intention  'o  include,  this  estate  in  the  general  operation  of  the  codicil,  hut  on  the 
heir  at  law  to  point  out  his  positive  intention  to  exclude  it  from  that  general  operation.  An- 
»»lher  decision  of  t/iis  jud^xe  presents  the  ex  romo  point  to  which  the  doctrine  of  republica- 
tion by  codicil  has  been  carried;  for  he  held,  that  a  codicil  specifically  devising  certain  lands 
had  the  eftVc-t  of  republishing  the  will,  so  as  to  suhjocl  those  lands  to  a  general  charge  con- 
tained in  the  wJll.  Tlie  tes.ator,  after  charging  his  real  and  personal  esia'.e  wi'h  the  pay- 
ment of  his  debts,  devised  the  residue  of  his  real  and  personal  estate  lo  his  son  E.;  and  ha- 
ving subsequently  purchased  several  copyhold  estates,  by  a  codicil  attested  by  three  witness- 
es, devised  them  to  his' son  in  fee.  Sir  Wm.  Grant  held,  that  tlie  codicil  was  a  republica- 
tion of  the  will,  so  as  to  make  the  after-purchased  lands  subject  to  the  devise  for  payment 
of  debts;  Rowley  v.  Ey ton,  2  Mer.  128.  Quor}'.  Whether  the  principle  would  have  ap- 
plied, if  the  devisee  in  the  codicd  had  not  been  the  same  person  as  the  residnarv  devisee  in 
the  will;  1  Powell,  by  Jarman,  p.  Gil,  13,  M,  noti?. 
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that  his  will  and  that  codicil  which  he  willed  should  be  added  to  and  deemed  ^  ^i^^* 
part  thereof,  should  contain  his  last  will  and  testament.     It  wast^ontended  foi  /,      ** 
the  son  of  B.  that  notwith-staiiding,  under  the  terms  of  the   devise,  he  could  ^^^^  ^^ 
claim  onlv  by  descent  from  his  mother;  yet  as  the  devisor  was  apurised  of  her  ihing,  be 
death  when  he  made  the  codicil,  that  might  operate  as  a  republication  of  the  cause  the 
will,  so  as  to  make  a  devise  to  the  heirs  of  B.,  she   herself  being  ihrn  dead,  devme  par 
But  the  Court  were  clearly  of  opinion,  that  it  was  a  lapsed  devise;  since  a  ro-P**"*!**  '® 
publication  can  have  no  other  effect  than  to  make  the  will  stand  as  if  it  were^^j^  caU^o* 
made  at  the  time;  and  then  the  devise  purported  to  be  of  an  estate  tail  to  a  dead  a  dead  per 
person,  which  was  clearly  void.  son. 

Srdly.  Bif  cancelling  a  revocation^ 
GooDRiGHT,  D.  Glazser,  V.  Gs.AziER.  H.  T.  1770.   K.  B.  4  Burr.  2.   1512. 

S.  P.  H\RwooD,  D.  GooDRnHT,  V.  RoLFE.  Cowp.  92;  S,  C   Lofft.  575. 
A  person  made  a  will  in  1757,  and  another  in  1763.     The   former  was  never '^*|  ■"''■^ 
cancelled  by  the  testator  himself      Both  were  in  the  testator's  custody  at  theJJJj^"!  ^^^^^ 
time  of  his  death;  the  second  cancelled,  the  first  uncancelled     The  counsel  for  nu^  ^^  ^^ 
the  heir  at  law  contended  that  the  second  will  revoked  the  first,  and  being  af-  prewly  re 
terwards  cancelled,  the  testator  had  died   intestate;   and  cited  the  case  of  * r  tokiog  a 
parte  Hillier,  3  Atk.  7  )8;  where  Sir  George  Lee  determined  that  the  execution  foruier,  be 
of  a  second  will  was  a  revocation  of  a  first,  althoufrh  the  second  was  afterwards    L  '^^^    I 
cancelled;  and  that  the  can*elling  the  second  did  not  set  up  the  first;  '^^hich ^jj'**™>®^» 
was  the  same  point,  only  that  it  was  personal  property.     Lord  Mansfield  said,  iignbjiai   * 
that  with  regard  to  the  case,  vx parte  Hillier,  S  Atk.  798,  IMr.  Atkvns  only  rc-ing,  iare 
ported  what  passed  in  Chancery;  there  might  be  other  circumstances  appear- vived. 
ing  to  the  Ecclesiastical  Court,  which  might  amount  to  a  revocation  of  a  will 
of  personal  estate.     Here  the  intention  of  the  testator  was  plain  and  clear.   A 
will  was  ambulatory  till  the  death  of  the  testator.     If  the  testator  let  it  stand 
till  he  died,  it  was  his  will;   if  he  did  not  suTei  it  to  do  so,  it  was  not  his  will; 
here  he  had  two;  he  had  ranrrlFed  the  second:  it  had  no  efl^ect;  no  operation; 
it  was  as  no  will  at  all,  being  cancelled  bef  »re  his  death;  but  the  former  which 
was  never  cancelled,  stood  as  his  will.     Mr.  Justice  Yates  said  a  will  had  no 
operation  till  the  death  of  the  testa'or.     The  second  will  never  operated,  it  was 
only  intentional;  the  testator  changed  his  intention  and  cancelled  it.     If  by 
making  the  second,  the  testator  intended  to  revoke  the  former,  yet  that  revo- 
cation was  itself  revocable,  and  he  had  revoked  it. 

Allily.   Bif  sun*end^r  to  the  use  of  a  wilL 
1.  Heylynv.  Heylyv,  T.  T.   1774.  K.  B.  Cowp,  130. 

A  person  having  made  his  will,  and  devised   all  his  freehold  and  copyhold  A  rorren 
estates  to  several  uses,  afterwards  purcha-.ed  other  copyhold  lands,  which  he  "®  "^'    . 
surrendered  thus.  "  To  the  uses  declared  or  to  be  declared  in,  and  by  his  last  ^^'fgpQjjiiJJ 
will  and  testament.     The  Court  of  Chancery  directed  a  case  to  be  sent  to  the  (ion. 
Court  of  King's  Bench   whether  the  after-purchased  copyholds  passed  by  the 
will.     Lord  Mansfield  said;  that  when  a  man  republishes  his  will,  the  effect  is, 
that  the  terms  and  words  of  the  will  should  be  construed  to  speak  with  regard 
to  the  property  he  is  seised  of  at  the  time  of  the  date  of  the  republication,  just 
the  same  as  if  he  had  such  additional  property  at' the  time  of  making  his  will. 
Therefore,  if  one  devises  lands  by  the  name  of  B.  C.  and  D.,  and  purcha"=»e9 
new  lands,  and  republishes  his  will,  the  republication'  does  not  concern  such 
new  lands,  because  the  will  speaks  onlv  of  the  particular  lands,  B.  C.  and  D. 
But  if  the  testator  in  his  will,  savs:  "  I  give  all  mv  real  estate;"  a  ref)uhl;(a- 
tion  will  aflfect  such  newlv  purchased  Innds,  because  it  is  then  the  same  as  if 
the  testator  had  made  a  new  will.     Apply  this  rule  to  the  case  of  a  surrpnder, 
and  I  am  of  opinion  that  the  surrenderor  may  express  himself  so  as  to  make  it 
relate  to  a  will  actually  made,  and  that  the  copvhold  lands  so  surrendered  will 
pass  by  it.     Suppose  a  testator  seised  of  copvhf)ld  lands  makes  his  will  without 
a  surrender;  if  he  afterwards  surrenders  them  to  the  u.se  of  hi?'  will,  such  sur- 
render will  clearly  make  his  will  good,  and  is  effectual  to  pass  them;  because, 
it  only  obviates  the  mode  and  form  of  conveyance.   What  has  the  testator  done 
here  ?     Having  made  his  will,  and  declared  his  lands  to  uses,  he  surrenders 
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his  newly-purrbaaed  copyh'>lds  to  the  uses,  intents,  and  purposes  declared,  or 
to  bo  derlared  in  his  will.  It  i?  prerisely  the  game  thing  as  if  he  had  said: 
'*  And  whereas,  I  have  made  a  will  so  and  so,  and  devised  all  my  lands  to  J. 
S.,  to  such  and  such  uses,  I  mean  rh-  sa  newly  purcha*3ed  lands  should  pass  to 
[  i368  ]  the  same  uses,"  The  C-'urt  certilM-d  rhut  tiie  surrender  did,  by  express  re- 
ference to  the  uses  declared  by  the  will,  adopt  and  apply  the  words  of  the  will 
to  the  copyhold  lands,  as  if  the  testator  had  been  seised  thereof  at  the  time  of 
making  the  said  will,  and  therefore  they  were  subject  to  the  same  uses,  to 
which  all  the  testator's  copyhold  lands  were  devised, 

Z.    BuRTovsHiw  v' Gi'BPRT    E.  T.    1774.  K.  B.  Cowp.  49. 

But  a  win,      ^  ]5  having  made  his  will,  and  a  duplicate  thereof,  delivered  the  duplicate 

led*  must         A      He  afterwarls  made  another  will,  revoking  all  former  wills,  and  at  the 

be  re-eice    ^^^^  time  cancelled  that  part  of  the  former  will  in  his  possession.      Before  his 

cutod.         death,  he  sent  for  an  attorney  to  make  a  third  will,  but  was  insensible  when  he 

arrived.    After  his  death  the  first  and  the  second  will  were  found  together,  in  a 

paper,  both  cancelled,  but  the  duplicate  of  the  first  was  found  uncancelled 

among  his  other  deeds  and  papers.     The  act  of  cancellmg  the  latter  will  did 

n  »t  set  up  the  duplicate  of  the  former. 

dthly.  In  const  qnence  of  a  condiiiorutl  revocation  not  taking  effect.* 

('M    EfFF.CT    of    REPrRLlC\TION. 

Lane  V.  WiLKiNs.  M.  T.  1808.  K.  B.  10  East,  241. 
The  repob  A  testator  bein^  devisee  in  tail  of  certain  lands,  in  allusion  to  them,  said: 
licaiion  of  a «  which,  though  I  could  now  l»»gallv  dispose  of,  I  mean  fully  to  confirm  to" 
^v  "the  *^^  devisees  in  remainder.  He  afterwards  su  >red  a  common  recovery  of 
same  effect  ^^^  lands,  declaring  the  uses  to  himself  for  life;  remamder  to  such  afterwards 
to  word"!  as  he  by  deed,  will,  or  codicil,  should  appoint  He  then  executed  a  codicil, 
ased  in  the  whereby  he  expressly  confir"^ed  the  will;  and  \t  was  contended  that  the  effect 
original  of  the  whole  was  to  pass  the  estates  m  question  to  the  remainder-men.  But 
th*  *  *"  Id  ^^^  ^^"rt  held,  that  the  wil'  contained  no  devise,  the  expressions  rather  infer- 
have  h;td  '"^"^  ^^  intention  to  have  Ihe  proptHy  alone,  than  to  dispose  of  it;  and  that  the 
had  such 'o  codicil  could  not  alter  the  construction.  S'^e  .*  H  HI  4**;  5  T.  H.  177;  2 
riginal  wi  I  Btirr  1 1.31 ;  1  Rep.  9S;  2  Bro.  Ch.  R.  SOS,  Com.  Rep.  381 ;  Cowp.  158;  4 
remained  Bro  Ch  Ca,  2:  1  Ves.  iun.  486;  7  id.  ^8.  1 18— 120;  Ambl.  f>7;  7  T.  R.  487; 
I  ?'?^''  Salk.  225. 

*  A.  declares  his  will  void,  unless  ho  returns  from  Ireland;  held,  that  it  was  not  revived 
by  hifl  reJun,  but  required  a  positive  republicRtion  to  set  it  up.  So  nhen  a  feme  sole  makes 
her  vvijl  and  mrirries,  the  net  of  marriage  merges  her  will,  and  it  does  not  revive  by  the 
death  of  her  husband  wi  bout  republication;   LofFl,  667. 

t  It  is  to  be  observed,  that  thn  effect  of  a  new  publication  is  that  all  which  the  words  in 
the  wiTl  embraced  ai  the  time  when  the  new  publicenon  is  mnHo,  shall  pafis  tbcre'iy;  or,  to 
put  it  more  clearly,  when  n  rann  rcp«ib'isbe<  his  will,  ihe  effect  is.  that  ine  terms  nnd  words 
of  the  will  should  be  conj'trued  to  spcik  with  r^'jiard  to  the  property  the  testator  .is  seised  rn\ 
and  the  persons  nnnied  therein  at  the  date  of  the  republicaton,  jtir-t  the  s»me  as  if  he  had 
had  such  additional  property,  or  such  per-ioii*"  hml  been  in  e^se,  at  ibe  time  of  making  his 
will;  the  conclusion  from  thai  fad  being,  ihit  the  testator  so  inli^ndod.  The  next  conside- 
ration,Therefore,  upon  a  will  so  republished,  is  what  .be  words,  of  the  will  at  ihe  time  of  re- 
publication import;  for  they  will  operate  to  their  full  extent  at  that  time,  just  the  same  as  if 
the  testator  had  then  mado  a  new  will;  and,  therefore,  it  wan  held,  m  Beckfard  and  Fame* 
cott's  case,  Cro.  Eliz  491.,  that  the  worde  in  the  will  being  "  AH  the  testator's  lands  inA.," 
and  ihc  newly  purcha«;ed  l<tnd^  King  in  A.,  they  were  apt  enough,  and  sufficient  to  carry 
them,  the  will  having  been  republished;  nor  could  more  apt  words  have  been  added  thereto, 
had  a  new  one  been  made.  Upon  thn  same  principle  it  has  been  held  that,  by  a  republica- 
tion, a  person  not  in  e^iistence  at  the  time  of  m.iking  a  will,  may  be  made  capable  of  taking 
thereby,  if  he  be  well  described  therein;  I  P  Wms.  275.  But  it  has  been  seen  (Lane  v. 
Wilkinson,  10  East,  'Ml.)  tlia'  the  effect  of  surh  a  republication  rxtends  no  farther  than  'o 
give  M  ords  used  in  the  oiiginal  will  the  same  force  and  effect  as  they  would  have  hadj  if  first 
written  at  the  time  of  the  republica  ion:  consequently,  if  one  devise  land>  by  the  name  of 
B.  C.  and  O.,  and  then  purrh•.^e  new  lands,  and  republish  his  will,  the  republiratioB  doesjiiot 
bring  such  nev,  la'id^  \\\  bin  the  will,  because  it  speaks  only  of  the  particular  jands^  B.  C. 
and  D.  And  if  i-  clear,  that  the  republication  of  a  will  will  no*  make  words  of  limitation, 
applied  ti»  a  dtvlsee,  who  had,  since  ihe  making  of  the  will,  died,  and  the  drvise  to  whom 
had  therefore  ap«ed,  operate  as  v  ords  of  purchf^se;  Prec.  in  Cha.  439.  And,  as  a  codicil 
does  not,  in  ripnbii^-hini;,  'give  any  new  quality  to  a  will,  its  operation  being  merely  to  ex- 
tend the  expression  used  therein  to  the  time  of  republication;  a  devisC;  not  properly  exocu- 
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X.  RELATIVE  TO  THE  AVOIDANCE  OF  A  DEVISE.       ,  [  369  1 

;A)   An   INITIO.  DeYUeto 

1st.   Li  conscqf*  net  oj  fnt:  partifs  incapacity.  ^^^   in  ira»t 

1 .  Ji»  to  the  teslator.*  .  for  A.  an 

2.  As  to  the  (Uviste,  vide  ante^  p.  98,  &c.  infant,  for 

^dln.  In  consequence  oftlie  7iature  of  the  property ^  vide  ante,  p.  106,  ^c.         niiieijr  nine 
Sdl^.   In  consequence,  of  the  Hmitalions  in  the  tcill  b-  ins:  too  reinote  as  to  vestinf^,  y**"»  **  **® 
SOMERVILLE   V.    LtTHBIUDGE.    H     T.     1795.    K.   B.  6  T.    R.   213.     S.    p  »°«"'}!«>^ 
ScATTEBGooD   V.  Edoe.    E    T.    1699.  K.  B.   12    ^od.  283;  S.   C.   1  anIfafteV 
Salk.   1229.  thai  lerm, 

Devise  of  testator's  residuary  estates  and  lands  to  trustees  in  trust,  to  pre-  to  hia  fiist, 
serve  contingent  remainders,  and  as  to  certain  parts  in  trust  for  A.  an  infant, '****^''"<*» 
and  unmarried,  for  ninety-nine  years,  if  he  should  live  so  long,  and  after  that  ^^'    *  *"° 
term  to  his  first,  second,  third,  and  other  sons,  and  the  issues  male  of  th(  ir  bo-    .   a-^Q  -i' 
dies  lawfully  besrotten,  for  the  like  term  of  ninetv-nine  y<^ars,  ns  they  should  ^^^j  ^^^  J 
be  in  seniority  of  birth;  and  in  default  of  such  i^^suo  male,   in   him  or  them,  sue  male  of 
then  to  B.,  and  the  issue  male  of  his  body,   for  the  like  term  of  ninety-nine  thair  bodies 
years,  and  in  the  same  manner  to  C.  and  D.  and  their  issue  male,  for  the  likr  for  the  liko 
term;  and  for  want  of  issue  male  of  D  ,  to  testator's  right  heirs.     The  qiies-  **""  ®^  . 
tionswere:   I»t.   What  estate  A.   took  under  the  will?     2d,  What  estate  the  "JJ^*^j|[  ^"*® 
first  son  of  A.   will  take  under  suc!i  will?     3d.  Whether  the  third  and  fourth  ^^^y,  ahould 
sons  will  take  any  and  what  estates?     And,  lastly,  whether  the  subsequent  li-bem  aen 
mitations  can  ever  take  effect?     Per  Cur.     A.  takes  an  equitable  estate  forio"i>  of 
ninety-nine  years,  determinable  with  his  life,  and  upon  his  death,  his  first  son  ^i|''***»  ***'** 
will  take  a  like  estate,  but  all  the  subsequent  limitations  are  void.  ^|?**^  i    th* 

Aihhj.  In  consequence  of  the  uncertainit  mode  in  xehich  the  property  i*  conveyed. X^^^^  on  born 
1.  jyoR,  D.  Hayter,  v.  Joiwille.  M.  T.   1802.  K.  B.  3  East,  1 172.  S,  P.  son  of  A. 
Skerrattv.  Oakley.  H.  T.   1793.  K.  B.  7  T.  R.  492;  S.  P.  Pits  v.wa^good, 
Pelham.   1  Lev.  304.  »>«'  ^*>«  "l> 

A  testator  devised  and  bequeathed  residuary,  real  and  personal  estate  to  his"®^°*"'"™ 
wife  for  life;  and  after  her  decease,  one^balf  to  his  wife's  "  family,"  and  the  ^g,g  ^^-^^ 
other  half  "  to  his  brother  and  sister's  family,"  share  and  share  alike;   it  ap-  wj^p  jj  -^ 
peared  that  the  testator's  wife  had  one  brother,  who  had  two  children,  and  the  impoasible 
tr.^tator  had  one  brother  and  one  sister,  each  of  whom  had  children,  and  there  to  diacover. 
w**re  aNo  children  of  ant^ther  sister,  who  was  dead.     Upon  thesp  facts,  the  from  the 
Court  h'^ld  that  both  the  devises  were  void,   from  the  uncertainty  in  both  cas-  wp^da  of  a 
es,  as  to  who  was  meant  by  the  word  *'  fa  mil  v"  and  in  the  latter  case,  from  .      *  ^"** 
the  uncertainty  whether  it  was  to  be  applied,  as  well  to  the  family  of  the  dead  begi\cn,or 
as  of  the  survrv-nq  sister:  and  also,  whether  it  referred  to  the  brother,  which,  t^  whom, 
however,  the  Court  thought  it  did  not.  ^  the  will  is 

ted  at  its  inception,  will  not  l»e  h*»1pe«l  by  a  corliri),  hIMi.>ui;1)  that  be  execute<l  pursunnl  to  void  tor  an 
the  s'afuteof  frauds;  ( Attorney-Generiirv.  Bamcn,  ei  ;jl.  iVo.  Ciia.  270;  S.  C.  Vorn  TjOT:  certainty. § 
3  Rep.  Chan.  "^1.)  But  we  must  ho  curoful  to  <h<*i'nx»iii^li  c'M!o,a  of  the  abovt-  n;iur«,  in 
which  there  is  a  will  and  a  codfcil,  trkmg  ofTpct  hs  liisMncl  ins'nuuent>,  'Crom  ihc  c"«><'  of  on 
entiro  inAti'iiment  mude  and  executisl  a:  -ifveral  tiiii(.>,  as  tos^ni-rul  (Istlnrl  |  ;iri-  of  t!ie  tps- 
tatorN  property,  but  not  altestt^l  iinlil  tlie  wht)lr  i«  cf.nip'e'fd.  'lie  oii«'  a:..--'  •  ;  "i  I.t-m::  evi- 
dently intended  to  apply  to  ihc  wholo;  C?irloton  v.  Ciuflin,  1  Burr.  UVJ;  T  .\v«>J  on  Det. 
Ch   xiv. 

•  A  will  made  bv  the  testator  when  not  in  n  testable  state,  anH  r  )♦  cvifinc.!  whon  he 
be<*ame  testable,  is  ^  nullity;  Sc.immcl  v.  Wilkinson,  *-'  Hast,  r>5i;    el  -.  ii*-   .iii-,  p.  9*^,  A  c. 

t  Sua  dcv.se  may  l»8  void  for  lepugnaucv;  12  Ki>t,  \A'y.  H  \'i-.  'itit):  9  W>.  (r»2;  9 
El  t,  405;  16  Ves.  27;  Co.  Lilt.  112.  b.;  2'Alk.  ^^2:  -J 'J'uwit.  109.  Cio.  i:Uz.  9;  3P. 
Win^  111. 

X  U  ifl  a  rule  universally  adopted  in  the  con-^truction  of  \viM.>»,  that,  whenever  there  is  an 
irreconcileahle  uncertaintv  or  rcpuirnancv  in  ilie  di-p'>-"ion  xitiAa  by  a  lc^tator  of  hi«*  real 
proper^,  the  title  of  the  fioir  at  law  shall  be  prefcrr^'d  W;  a'!  others:  tiecaiise,  where  a  Court 
rinnoi  find* words  in  a  will  whioli,  eiihcr  expressly,  or  by  xwcp.^<:iry  inibln:  pion,  d»»i.oie  the 
testator's  inton'ion  beyoiid  the  po«<sibility  of  a  douf)l,  the  rule  of  law  dircciiii^  do^rciUs, 
which  aro  cer.  i;n,  must  prevail,  and  cannot  be  supor.'cdod  by  an  uncorain  devise;  Powell 
on  Do  v.  ch.  ix. 

^  As  in  the  absence  of  a  certain  degree  of  perspicuity,  the  nd«  lo   pnid*»  tl»«'  Court,  vi/. 
t!i»'  tf»:*tatnr'':  inttmtion.  !•  wntitinc;  Shin.  631^. 
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2,  Doe,  d.  Usher,  v.  Jessep.  E.  T.  1810.  K.  B.   12  East,  288. 
Bat  the  im       A  testator  devised  to  A.  B.  (a  natural  sod'  then  under  age,  and  the  heirs  of 
po«»ib!lii>    his  body,  and  "  if  he  die  before  twenly-one,  and  without  issue,"  then  over  to 
"b«olu^e  *"^*^®''  relations,  and  ultimately  to  the  testator's  own  right  heirs;  A  B  attained 
*  *°  "  ®      twenty-one.     A  codicil  was  made  ajter  the  son  attained  twenty-one,  by  which 


one. 


the  testator  confirmed  every  part  of  his  will,  so  far  as  my  affairs  were  conststent. 
f  37 1  ]  The  question  was,  whether  the  limitation  over  took  effect.  It  was  contended 
that  the  limitation  took  effect  upon  the  testator's  son  at  any  time,  and  that  such 
contingency  was  not  confined  to  the  event  of  his  death,  under  the  age  of  twen- 
ty-one. The  case  of  Brownsword  v.  Edwards  (2  Ves.  243.)  was  relied  on- 
^  The  case  was  as  follows:  A  testator  devised  to  trustees  and  their  heirs,  to 
receive  the  rents,  until  J.  B.  should  attain  twenty-one,  and  if  he  should  live 
to  attain  twenty-one,  or  have  issue,  then  to  the  said  J.  B.,  and  the  heirs  of  his 
body ;  but  if  the  said  J.  B.  should  die  before  twenty-one,  and  without  issue, 
then  in  trust  for  S.  B. ;  but  it  she  should  happen  to  die,  &,c.  then  to  collateral 
relations.  The  devisees  were  the  testator's  illegitimate  son  and  daughter. 
The  son  attained  twenty-one,  and  died  without  issue,  and  Lord  Hardwicke  de- 
creed the  daughter  nevertheless  to  be  entitled;  and  his  Lordship  observed: 
'*  in  a  devise  to  one  and  his  heirs,  and  if  he  should  die  before  twenty-one,  or 
without  issue,  then  over,  the  Court  has  said,  it  was  not  the  intent  to  disin- 
herit the  issue,  and  therefore  or  shall  be  construed  and;  but  if  the  limitation 
had  been  in  tail  there  would  be  no  occasion  to  resort  to  that,  but  the  Court 
would  have  made  the  construction  I  do  now;  viz.  if  he  dies  without  issue,  be- 
fore twenty-one,  then  over  by  way  of  executory  devise;  if  he  dies  without  is- 
sue afler  twenty-one,  when  the  estate  had  vested  in  him,  it  would  go  by  way  of 
remainder,  because  he  had  made  his  original  devise  capable  of  a  proper  remain- 
der, in  which  case  »he  Court  will  always  construe  it  a  remainder*"  It  was 
also  maintained  that,  even  allowing  such  arguments  to  be  insupportable,  the 
codicil  made  after  the  son  attained  twenty-one  placed  the  case  beyond  a  sha- 
dow of  doubt. 

Sfd  per  Cur,  This  case  is  so  far  distinguishable  from  Brownswood  v.  Ed- 
wards, that  the  word  and  was  con^truad  o}\  to  prevent  the  working  of  an  inju- 
ry to  the  issue;  here  and  is  required  to  be  construed  or  in  order  to  work  the 
very  injury,  to  avoid  which,  in  other  cases,  the  Courts  have  construed  or  to 
be  and.  ThenVeading  it  in  the  natural  sense  of  the  word,  the  son  having  at- 
tained twenty-one,  the  limitation  over,  which  was  to  take  effect  if  he  died  be- 
fore twenty-one  and  without  issue,  was  defeated.  Then  as  to  the  codicil,  the 
testator  confirmed  his  will,  aofar  as  his  affairs  were  consistent  wUh  it;  that  is,  so 
far  as  his  affairs  remained  in  the  same  state  as  when  he  made  his  will;  but 
the  affairs  were  altered  in  the  mean  time  in  this  respect,  for  the  son  had  at- 
tained twenty-one,  and  therefore  one  of  the  events  could  no  longer  take  place, 
upon  the  happening  of  wh'ch  the  limitation  over  was  to  take  cnfect;  the  codi- 
cil, therefore,  does  not  aUcr  the  construction  we  hnvc  put  on  the  terms  of  the 
devise.  See  1  Ld.  Raym.  506;  but  sco,  S.  C.  1  Freem.  409. 
3.  OvoLEY  v.  Plale.  M.  T.  I71J.  K.  B.  2  Ld.  Ravm.  1312.  S.  P. 
Evans,  d.  Brook,  v.  Astley.  M.  T.  1765  K,  B.  TBI.  499;  S.  C.  3 
Burr.  521. 
For,  if  it  A    B.  sei«ed  in  fee,  of  a  house  in   Ludgnte,  devi«?ed  the  same  ''  to  S.  and 

n*^"  *od"^  *  ^^'^  brothers  sucrossivrly,  for  their  lives,"  and  then  the  testator,  afffer  inention- 
duced  to  0  *"S  a'^<^ther  matter,  went  on  ard  said,  "  And  as  for  my  house  at  1  udgate.  1  do 
certainty,     ^f*^  lonvn  it  to  S.,  nor  his  brothers,  afore  to  be  entered  on  and  enjoyed  till  one 
j  M  2  '    month  after  their  marriages."     S,  at  the  time  of  making  the  will,  had  two  hro- 
the  devise   thera,  H.  and  O. ;  S.  was  the  eldest,  R.  the  second,  and  O.  ihe  third;  R.  died 
is  good.       in  the  life-time  ofS.   and  O  ,  and  the  question  was,  whether  this  was  a  good 
devise,  or  void  for  uncertainty.     And  it  was  arsrued  against  the  devise,  first, 
ttiat  if  was  void  for  uncertainty,  hy  reason  of  the  word  "  successively"  not 
showing  which  should  take  first  and  which  second  in  succession;  secondly, 
that  the  condition  in  relation  to  marriage  made  it  more  uncertain;  (or,  till  mar- 
riage none  could  take;  and  suppose  the  second  brother  had  married,  and  nei- 
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(her  of  the  oJhcr  two,  who  mii^t  have  fnken?  certainly  nonft  of  them;  for,  if 
he  that  was  married  should  take  first,  ihon  that  would  overthrow  the  other  con- 
structioti  ofsucces-^ive,  thnt  the  eldest  ought  to  »ake  (irst,  and  then  the  second, 
and  then  the  third  S-'  I  per  fo'm  am  en.  The  will  was  gvtd  and  certain 
enough;  for,  being  in  the  case  of  brothers,  the  comnon  law  was  a  guide  to 
the  expisition  of  the  w>rd  "  successive,"  viz.  that  the  eldest  should,  after  his 
marriage,  enjoy  it  first  f  »r  his  life,  then  the  sec  >nd,  and  then  the  third;  and  the 
Court  agreed,  that  the  clnu-^e  ahou^  marriage  made  n)  alteration  in  the  expo- 
sition of  the  will,  but  only  adHod  a  restriction  to  the  devise,  which  before  was 
general.  .\nd  therefore  that,  if  tho  sec  )nd  son  had  married  before  the  eldest, 
yet  he  could  not  have  taken  by  this  devise. 

4.  Rex  v.  The  Lord  and  SrRWAan  of  the  Mavor  ofChertset.  T.T.  1806. 

K.  B    3  Smith's  Rep   459. 
t)*»vise  to  A,  f')r  life;  r<^mairid<^r  to  the  lawful  issue  of  her  body,  in  such  ^"^  where 
pa^ts    shares,  and  or.^o  >riions.  i'l  nainer  and  Torn,  as  she  bv  will  should  limi*  ?  "®'*bt  es 
and  aojKiint;  and  in  default  thereof,  to  all  and  e/orv  the  children  of  A  ,  and  ,j,g  mean 
their  heirs,  as  tenants  in  common,  and  not  as  joint  tenants;  and,  in  defauh  ofing  of  a 
such  issue,  to  the  right  heirs  uf  the  testat  jr.     The  question  was,  what  estate  clanse  in  a 
a  child  if  A  took     nPi'r  C*»\     It  has  hem  sa'd,   in  the  course  of  the  argu- devise,  it 
ment,  that  a  power  has  onlv  been  granted   in  this  case  to  appoint  the  shares  *^*''^®"*** 

and  proportions  amongst  the  children  in  tail.      If  so  that  would  furnish  an  in-^^„.f,#  ® 
ft        ,,..".  ,        ,         .^/.i/»  111     context 

teren'.e  that  the  limifations  to  take  place  in  defauP  of  appMU^ment  would  be 

an  estate  tail;  but  we  think  thi«*  dovise  gives  equally  a  power  of  appointment 
in  fee.  Under  this  power,  the  children  might  have  an  estate  in  fee  given  to 
them.  Then  how  can  we  sav  that  by  the  limitation  appointed  as  a  substitution 
of  the  power,  the  testator  did  not  give  as  large  an  estate  asunder  the  pow- 
er might  have  been  given  to  the  children  or  their  heirs. 
5.  Pride  v.  Atwicke.  E.  T.    IBBt.  K.  B    1  Keb.  692.  S.  P,  Price  v. 

Warrex.   Skin.  266. 
I.,  seised  in  fee.  devised  all  his  freehold  lands  to  his  wife  for  five  years.  &c.  But  if  ei 
and  by  codicil  added,  "  that  if  anv  of  his  t^iree  sons,   W. ,  D  and  J.,  died  be-*{jf'  ^^^ 
fore  the  five  vears  were  out  of  the   freehold,  then  to  be  equally  divided  he-   .*"? 
tweon  those  of  his  sons  that  <hould  he  then  living,"  and  no  menti  )n  of  lands  was  ^\^^  qaanti 
made  in  the  codicil       VV.  and  D.  died  within  five  years;  D.  leaving  his  wifetj?  of  ioter 
€/wi.'./i/e  with  a  child.     And  th«*  question  between  this  child,  who  was  heir  at  eii  therein 
law  to  the  testator,  and  J.   the  surviving  brother,  was,  as  to  the  application    I  S^"^  J 
of  the  words  in  the  codicil;  whether  they  referred  to  the  freehold,  and  gave  it  n»cantto  be 
to  the  surviving  brother,  so  as  that  he  was  to  have  the  wh*>le  for  life;  or  whe-    .  "®°' 
ther  they  referred  to  the  five  years'  term,  requiring  the  freehold  to  be  divided  jy^gj  ^^^^ 
upon  the  death  of  eith»T  of  the  sons  within  the  five  years.     And  it  was  argued  doubt  and 
that  for  want  of  the  wo  d  "  it,"  the  lat.er  clause  could  not  relate  to  the  lands  ambigaity, 
given  to  his  three  sons,  but  must  relate  to  the  remainder  of  the  five  years  in  ibe  will 
the  freehold;  viz    that  so  much  thereof  as  should  be  unexpired,  should  be  di-"*"^'  J!®  '" 
-w  vided  between  the  sons       Bu\  on  the  other  side,  it  was  contended,  first,  that®^**^* 
the  word^^  it"  must  necessarily  be  intended,  and  must  relate  to  the  lands  given 
to  the   three  sons    and   not  to  the  dve  vears;    because  the  lands  were  the 
last  antecedent,  and  the  five  years,  bv  a  direct  and  positive  'lause,  were  given 
to  the  wife,  and  she  was  to  pay  some  legacies  out  of  it,  and  therefore  it  could 
not  be  the  devisor's  intent  to  destroy  her  interest;  secondly,  that  "  to  be  divi- 
ded among  the  son'*,"  made  them  tenants  in  common,   and  not  joint  tenants. 
And,  on  the  first  argument,  three  judges  were  of  this  opinion;  but  Keeling, 
C.  J.  conceived  the  remainder  to  refer  to  the  (\ye  years,  and  not  to  the  lands 
given  to  the  three  sons,  to  bo  divided;  et  adjournalvr.     The  case  was  then 
brought  on  again,  and  the  Court  inclined,  thdt  the  lands  devised  for  five  years 
to  the  wife  were  to  be  divided  between  D   and  J.  as  .survivors;  for  on  the  de- 
vise "  to  be  divided  on  thn  d<'ath  of  any  of  his  sons,  within  five  vears,"  with- 
out saying  vhai  should  be  divid<*d,   it  must  be   intended  the  lands  were  to  be 
divided.  The  case  was  again  adj  >urned,  and  then  r.amc  on  again  for  final  discus- 
sion, when  the  Court,  on  difierent  grounds,  decided  unanimously  in  favour  of  the 
VOL.  VIII.  84 
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child  of  D.,  who  was  heir  at  law.     But  Keeling,  C.  J.  and  Hyde,  J.  were  of 
If  bower     opinion  that  the  codieil  was  uncertain  and  dgropatory,  and  so  void. 
*^f  **"•  6.  Hastead  v.  Searle.    1  Ld.  Rayin.  T2S.  S.  P.    Parker  v .  Atres. 

l^wdbe  3Kcb.  an. 

clearly  des  The  Court  in  this  case  held,  that  it  is  not  essential  to  the  validity  of  a  devise, 
eribed»  aa  that  all  the  particulars  of  which  the  description  is  composed  should  be  accu- 
error  ia       rate.     It  is  sufficient,  said  they,  if  there  is  enough  of  accuracy  to  identify  the 

[  374  ]    subject, 
words  of     7.  Thomas  v.   Thomas.  E.  T.    1796.  K.  B.  6  T.  R.  671,  S.  P.   Doe,  v, 
fj!-?^!!'^  Hanson,  v.  Fyldes.  T.  T.   1778.   K.  B.  Cowp.  837.  S.  P.  Lisle  v. 

wUl  ooi  vi  GR.1Y.  T.  T.  1678.  K.  B.  2  Lev.  223;  S.  C.  Raym.  278.  S.  P.  West 

tiatetbede  V.  Morris.  £    T.   1733.   K.  B.  And.  201.  S.  P.  The  Attorney  Ge- 

deTue.*  TfERAL  V.  The  Mayor,  &c.  of  the  Ancient  Town  of  Rye.  E.  T.  1817. 

C.  P.  7  Taunt.  446. 
So,  if  the        Devise  to  "  my  grand-daughter,  E,  E.,  of  M.  parish,  forty  pounds.     Item, 
th"d"         ^  ^*^®  *^  '"^  grand-daufi:hter,  M  T.  of  L.  in  M.  parish,  the  reversion  of 
be  absolate  ^^®  house  in  Water-street,  the  said  house  to  continue  in  my  wife's  possession 
ly  aneer      during  her  widowhood."     At  the  time  of  his  death,  the  devisor  had  a  grand- 
tain,  the      daughter,  named  E:E.  who  lived  at  L.  in  M.  parish,  and  a  great-grand-daugh- 
devise  will  ter,  M.  T.,  an  infant  about  two  years  old,  who  lived  in  another  parish,  some 
be  void.t     miles  distant  from  M..  where  she  had  never  been  in  her  lite.     At  the  trial  of 
the  question  whether  either  and  which  of  these  two,  or  the  heirs  at  law  were 
entitled,  evidence  was  admitted  b)  the  judge,   subject  to  the  opinion  of  the 
Court  that,  when  the  will  was  read  over  by  the  attorney,  testator  said  there  was 
a  mistake  in  the  name  of  the  woman  to  whom  the  house  was  given,  but  that  on 
saying  he  would  rectify  it,  he  replied  there  was  no  occasion  as  the  place  of  abode 
and  parish  would  be  sufficient.    The  jury,  however,  thought  there  was  no  such 
mistake,  and  a  verdict  was  entered  up,  disposing  of  £.  E.'s  claim.     They 
found  a  verdict  for  the  heirs  at  law,  on  the  ground  of  the  uncertainty,  with  li- 
.  berty  for  M.  T.  to  enter  a  non.suit,  if  the  Court  should  think  her  entitled. 
But  the  Court  discharged  tTie  rule,  observing,  upon  the  maxim  falsa  dimonr 
stratio  non  nocet^  which  had  been  used  in  M.  T.'s  f  ;vonr,  that  it  appHes  only  to 
a  superadded  description,  which,  though  inapt,  does  not  place  any  other  per- 
son in  competition  with  the  claimant,  but  in  this  case  there  were  two  parts  of 
the  description,  viz.  the  degree  of  affinity  and  place  of  abode,  which  were  not 
only  inapplicable  to  M.T.  but  answered  to  another  person,  also  an  object  of  the 
testator's  bounty.     This  reduced  it  to  a  conjecture;  but  an  heir  at  law  was 
not  to  be  disinherited  by  conjecture. 
thVdIvL'e     ®-  ^^^'  ^-  Westlake,  v.  Westlake.  M.  T.   1802    K.  B.  4  B.  &  A.  67. 
was  "to       .'^  testator,  by  his  will,  devised  to  Matthew  W.,  his  brother,  and  Simon  W. 
M.,  ray       ^'s  brother's  son,  a  certain  estate.     It  appeared,  that  the  testator  had  three 
brother,      brothers,  each  of  whom  had  a  son  of  the  name  of  Simon,  living  at  the  time  ef 
and  to  S.,        *  Where,  iherpforc,  tlic  proport}  is  described  to  be  in  the  right  parish,  but  in  the  wrong 
my  broth^    county;  Bro^vn  v.  Lnngloy,  2  Eq.  Ca.  Abr.  416.  pi.  14;  Langenaw,  in  Denbighshire,  t.  Bean 
er  fion,       Finch,  395;  S.  C.  8  Vin.  Abr.  278.  pi.  16.     Upon  the  same  principle,   a  freehold  estate  has 
evidence      been  held  to  pass  under  the  description  of  leasehold,  where  the  reference  to  its  name  and 
.Was  held      local  situation  left  no  doubt  of  ifs  identity;  Doe,  d.  Wilkins,  v.  Kemeys,  9  East,  366;  and, 
vice  versa.  Day  v.  Trigg,  1  P,  Wms.  286.     So  a  devise  of  an  estate  in  possession,  in  Wor 
ecstcr,  has  been  hold  to  carry  a  reversionary  e«*tate  of  the  devisor,  in  that  city,  he  having  no 
oUier  property  ilierc;  Houston  v.  Corbet,  34  H.  6.  p.  16.  cited  in  Howe  v.  Connye,  I  l>oon. 
160.     And,  under  the  description   of  buildings  in  a  given  street,  houses  situate  in  a  lane 
contiguous  to  it  have  been  held  to  pass,  for  want  of  properly  more  exactly  answering  to  tho 
description;  Doe,  d.  ITumplircvs,  v.  Roberts,  5  B.  &  A.  407.     And  a  devise  of  houses  and 
lands  lying  in  the  parish  of  Billing,  and  in  a  stroot  there  called  Brooks-street,  has  been  held 
to  bo  a  good  devise  of  lands  in   Billing-stroet,  though  there  was  no   such  parisli;   Pacy  v. 
Knolls,  Browno,  131;  S.  C.  8  Vin.  Abr.  277.  pi.  7. 

t  Thus  (Filzb.  Dov.  7.  49.  E.  3;  2  Anders.  12. ),  if  one  deviso  land  to  tho  two  best  men  of 
tho  White  Towers,  this  devise  is  void;  for  these  are  not  persons  known;  and  there  is  no 
certain  intendment  to  bo  collected  from  tlie  words  of  such  devise.  So,  if  a  devise  be  to 
one  ol*  the  sons  of  J.  S.,  behaving  several  sons;  the  devise  is  void  ^r  uncertainty,  and 
cannot  be  made  good;  per  Traccy,  2  Vem.  G*iJ4,  625;  Sir  T.  Raym.  82;  per  Bridgm.  C.  J. 
And,  if  a  man  devise  to  twenty  of  tho  poorest  of  his  kindred,  diis  is  void,  for  tlic  uncertain* 
ty  who  may  be  adjudged  the  poorest;  Webb's  case,  1  Rol.  Abr.  609.  (D) 
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the  testator's  death.    The  question  was,  whether  the  proof  of  this  fact  raised    [  376  ] 
such  an  ambiguity  in  the  will  as  to  let  in  parol  evidence  of  declarations  of  the  *^.^?  ""•d 
testator  as  to  the  person  intended.     Ptr  Cur.     The  testator's  declarations  are  ™'*«i^'c  ^o 
inadmissible.     They  could  only  be  admitted  in  case  an  ambiguity  were  raised  g^**^*^^  *- 
in  the  will.   But  here  we  think  that  no  such  consequence  has  resulted  from  the  phew  not 
proof  of  the  fact  which  his  declarations  tend  to  substantiate.     On  the  contrary,  the  ton  of 
it  is  quite  clear,  that  the  testator  could  mean  no  one  but  Simon,  the  son  of-V-»»  was 
Matthew  W.;  as,  in  point  of  legal  construction,  when  the  testator  is  speaking  i****"**^* 
of  his  brother's  son,  he  must  be  taken  to  speak  of  the  son  of  that  brother  who 
was  ihen  particularly  on  his  mind. 

(B)    Br  MATTER  EX  POST  FACTO. 

Is/.  In  coTUcquence  ofdevisec^s  death. ^ 
GooDRiQHT  V.  Wright.   I   P.   Wms.  397;  S.  C.   I  Sir.  25.  S.  P.    Busby  v. 
Greznslate.  T  T.   1722.  K.  B.   1  Str.  445.  S.  P.  Hodgsox  v.  Am- 
BRosE.    1  Doug  337. 

A   B.  seised  in  fee,  devised  lands  to  A.  and  his  issue;  remainder  to  B.  and  '^^K*  *^f^' 
ills  issue;  remainder  to  'he  heirs  of  A      A.  died  without  issue  in  the  life-time '^1^  |f  ^ 
of  the  testator,  leaving  issue  the  defendant,  who  was  also  the  heir  of  A.,  and  ^^or,  the 
the  plaintiff  was  the  heir  of  the  testator.     The  question  was,  whether,  as  the  dotise  be 
tlevisees  A.  and  B.,  both  died  in  the  life-time  of  the  testator,  the  i.<isue  of  B.,  cornea 
who  was  born  after  the  will  was  made,  and  so  could  not  take  jointly  with  the  ^|>id.t 
devisees,  could  take  either  as  heir  ofthe  body  of  B.,  or  as  the  right  heir  df  A. 

Parker,  C.  J.  delivered  the  unanimous  opinion  of  the  Court,  that  this  case 
was  exactly  within  the  reason  ofthe  case  of  Brett  v.  Rigden:  first,  because  as 
well  in  this  case  the  word  '^  issue,"  as  in  <hat  the  word  ^*  heirs,"  was  clearly 
used  as  a  word  of  limitation;  viz.  to  measure  out  the  quantity  of  estate  that  the 
devisee  was  to  take,  and  not  as  a  word  of  purchase;  the  devisee  only  being  in 
the  view  and  consideration  ofthe  testator;  and  the  words  "  heir,"  or  "  issue," 
mentioned  for  nothing  else  but  to  limit  what  estate  the  devisee  should  take. 

*  Originally,  it  might  have  boon  qucstioniblo  whether  the  rule  applicable  to  a  devise  in 
fee,  that,  by  the  devisee  dying  in  the  devisor's  life-time,  the  bequest  is  lapsed  (since  "heirs" 
only  denore  he  qu.ln^i^y  of  e<lalo  j^iven;  and,  asoverv  Tnanrlaimin«?  under  a  will  claims  as  a 
purchaser,  unless  the  i4nce<«tor  takc-s  it.  his  heir  cannot),  applies  to  estates-tail,  where  the  issue 
claiming  per  fonoim  doni,  is  prirt  ofthe  c»bject  ofthe  devisor's  bounty;  the  authorities,  how  ev- 
er, have  placed  them  on  tlio  same  footing;  Warren  v.  White.  6.T.  R.  520.  Where  land  is 
devised  to  .\.  (whether  heir  or  stranger)  and  ihe  heirs  of  his  body,  and,  for  default  of  issue 
to  A.,  then  'he  est:ito  to  ^o  over;  if  A.  dies  in  the  life-time  of  too  testator,  the  beaueit  to 
him  nnd  his  issue  lapses;  White  v.  Wanier,  il  East,  551.  n.;  Doc,  ex  d.  Lord  Lindsey,  v. 
Colyear,  id.  548. 

t  Where  a  tru<t  is  sufficiently  created,  it  will  fasten  itself  upon  the  land,  and  will  not  be- 
come void  by  the  incapacity  or  death  of  tiic  trustee.  In  conse(|uenco  of  this  principle,  it 
was  determined  by  Lord  Camden  that,  where  an  estate  was  devised  to  trustees,  upon  trust 
for  a  charity,  the  death  of  the  trustees  in  the  life-time  of  the  testator  did  not  make  that  do 
vise  void;  Ambl.  571.  Lord  Hardwicke  has  observed  that,  in  tliecas€  of  copyholds,  though 
the  land  passes  by  the  surrender,  and  the  will  is  only  directory  of  the  uses;  yet,  if  the  de- 
visee dies  in  the  life-time  of  the  devisor,  the  devise  is  void;  2  Ves.  77;  10  id.  503.  Whore 
a  devise  of  lands  in  fee-simple  bocomes  lapsed,  by  the  death  ofthe  devisee,  in  the  life-time 
of  the  testator,  the  estate  devised  will  not  go  to  the  residuary  devisee  of  thereat  estate,  but 
will  descend  to  the  heir  at  law  of  the  testator.  A  person  devised  his  messuage,  in  £.,  to 
F.  C.  and  his  heirs;  and  all  the  rest  and  residue  of  his  messuages,  lands,  nnd  hereditaments, 
to  J.  L.,  his  heirs,  and  assigns,  for  ever.  F.  C.  died  in  the  life-time  of  the  testator,  by 
which  the  devise  to  him  lapsed;  and  the  question  was,   whether  the  latter  clause  in  the  will  ' 

would  carry  over  the  lapsed  d«visc  to  the  residuary  devisee,  or  it  would  descend  to  the  heir 
at  law  of  the  testator.  The  Court  held,  that  the  devise  of  all  the  rest  and  residue  did  not 
convey  what  was  devised  before;  for  wills  must  be  construed  from  tho  intent  of  the  testa- 
tor at  the  time  of  making  thorn,  which  appeared  to  be  to  give  his  whole  estate  to  F.  C.  and 
his  heirs,  in  tho  mossurigc  of  E.;  and,  at  the  time  when  tho  will  was  made,  be  had  no  resi- 
due left  in  that  mcssuago;  and,  the  devise  to  F.  C.  being  void,  the  messuage  would  descend 
to  the  hein  Fortesc.  18'2  In  a  subsequent  case  of  tho  same  kind,  reported  by  Ld.  C.  J. 
Willcsi,  (p.  293,)  the  following  propositions  were  laid  down:  Ist.  That  tho  intent  of  tho 
testator  ought  always  to  take  place,  when  it  is  not  contrary  to  the  rules  of  law.  2nd.  That 
tlic  intent  of  the  testator  ought  always  to  be  taken  as  tilings  stood  at  the  time  of  making 
his  will;  and  was  not  to  be  collected  from  subsequent  accidents,  which  the  testator  could  not 
foresee.  3rd.  That,  when  a  tnst.-itor,  in  his  will,  had  given  away  all  his  estate  and  interest 
19  certain  landn,  so  that,    if  ho  wero  to  die  immediately,  nothing  remained  undispo«sed  of, 
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I  376  "I  ^dly.  By  trairer*' 

33f^.t     Sec  (its.  Coin  and  CoirMo-e;   Gaminf!^, 

Bfem  rlausft  r^trcmum.    See  tit.  Ertcnf, 
Dfes  nnu  fuvftjfcus.    Spc  tit.  iioihimj. 

BfQCStS-     See  tit.  Cofntri»;ht,  ante^  vol.  vi.  p.  553. 
9f0ttft(Cd*     Sie  tit.   TiIhoI  Ilmour, 
ZSUHtOtg.     Soe  tit.  S},am  Plea. 
SflSpflVdtfbnS-     Soo  tif.  Ecc!tsia!tlical  Persons, 
BfmfltUtfon.     See  tit.  Error,  iVtit  of. 

Bfotcse^t 

he  could  not  intend  to  uivi»  any    thing  in  lliose  lands  to  his  residuary  devijicc*     And  judg- 
ment wastjiven  according ly. 

*  An  express  waiver   la  wI^'Tv  the   devipeo  uCnnlly  rrfu^es  to  acco^it  llie  thing  deviled. 
T1)C  point  was  lately  rai'^t^d,  .-Aw  aw  :i  divi-JM*  could  ili-cl  i:.n  hv  deed.     Il  was  contended, 
on  the  authority  of  (7<».  Kill.  111.  a.;   S'jcp.  Touch.  '  ^^Tr,   P,rc».  Al)r.  lit.  Joint- tenants,  pi.  r>7; 
and  Butler  and  Baker's  cise.  li  Rep.  vrii   liuii,  uIkto  the  fee  ia   devise  to  one,  the  esrato  re- 
mains in  the  devisee  till  he  has  di-clainied  in  a  court  of  record.     But  the  Court  held,  that  «r 
renunciation  hy  deed  was  huffieient;   Ahbott,  (.',   J.,   rdied  much   on  Thomson   ▼  Leach,  2 
Vcrwi  198.  where  throe  ju(!n:es  held  'hut  an  csta'c  did  not  pass  by    surrender  to  the  surren- 
deree,  until  he  had  expre«i?:ly  aoceplf-d  if.     Mr.   Justice  V'entris  differed,    and  he'.d  that    it 
passed  iuunediately,  liable  to  bo  divested  by  the  dissent  of  ihe  surrenderee,   as  he  must  bo 
taken  to  give  an  implied  assent  to  ihat  which  is  for  his  benefit,  till  the  contrary  appears;  for, 
that  ''a  man  cannot  have  an  estate  put  up   unto  him,  in  spite  of  bin  teetji;"  'rownson  v. 
Tickell,  3  B.  &  A.  31?  seo  NichoUon  v.  Words'vorth,  2  Swanst.  3  55;  Crewe  v.  Dicken,  4 
Vcs.  97.     An  implied  waiver  is,  where  -he  devisee  doc'^  an  ac*,  from  whence,   il  is  inferred 
that  he  does  not  accept  the  benefit  in  ended  him  un»ler  the  will       I    is  a  conclusion  m  equi- 
ty, that,  wherever  any  person,  having  a  claim  upon  a  man's  estate  independent  of  him,  and 
nlao  a  claim  thereupon  under  his  will,  which  cl  lims  are  repugnant  to  each  other,  pursues  the 
former,  the  latter  is  thereby  waived,  or  abandoned;  for,  it  beina;  a«5amst  the  intention  of  the 
will  that  tho  devisee  Hhouki  have  ho;h,  equity,  therefore,  considers  such  devise  to  be  upon 
an  implied  condition,  thai  the  devisee  <hill  abandon  his  original  title,  or  i>hall  waive  his  title 
hy  devise;  2  V'crn.  581.     And  the  rule  equally  applies,  whether  tho  benefit  under  the  will 
be    immediate  or  conscquenhal;  for,  though  the  effect,    in  such  cases,    is  that  .he   devise 
opera  es  as  a  satisfaction  for  the  previous  interest    of  the  devisee,   yet,    the  principles   by 
which   satisfactions,    slrictly   speaking,  are  governed,    do  not  apply  to    cases  of  (his  kind; 
therefore,  it  is  not  uecessarv  th  it  t!ie  thing  given  by  devise  should  be  of  the  same  nature, 
or  of  adequa  c  value,  with  ilio  thing   m  lieu  of  which  it  is  to  bo  received;   1  Ves.  sen.  2'IS. 
If  the  devisee  be  a  cr«'  to'^  ml  not  a  volunteer,  this  rule  <loos  not  appiv;  2  P.  Wms.  41*2. 
Btit,  where  real  estate  is  professed  to  be  devised  by  a  will,  not  ezecoted  so  as  to  pass  it, 
or  which  is  in  other  respects  invalid,  and  by  the  sante  will,  a  legacy   is  Kiven  to  the  heir, 
he  may  take  the  legacy  without  making  good  the  devise;  for  from  its  defect  of  execation, 
it  cannot  be  read  as  a  will  of  real  est.ti«>;  and  the  Court  does  not  see  an  intention  to  dispone 
of  it,  1  Ves.  see.  298.      Rut  if  there  be  aji  express  diieetion  that  a  legatee,  disputing  the 
will,  shall  forfeit  all  benefit  aoder  it,  the  heir  will  be  obliged  to  renounce  the  legacy,   or 
confirm  the  invalid  disposition;  because,  the  direction  will  be  considered  as  a  condition  an- 
nexed  to  the  personal  log'cy;  2  Ves.  sen.  12.      Hut  if  a  man  give  a  portion,  or  legacy,  to 
a  child,  or  other  per.Hun,  in  lieu  or  satisficlion  of  a  paiticalar  thing  expiessed,  thatshnlloot 
exclude  him  from  another  benefit,  although   the  other  benefit  clain.ed  be  contrar3>-  to  the 
will  of  the  donor:  for  Courts  will  not  construe   that,  as  meant  m  lieo  of  every    thing  else, 
which  d  testator  has  said  is  to  be  in  lieu  of  a  particular  thintt;  'i  Ves.  sen.  30;     And  where 
tho  testator  has  property  of   his  own  to  answer   the  description   given   in  his   will  of  that 
which  he  means  to  dispose  of  thereby,  his  devise  will  be  construed  as  applicable  to  bi.-«owD 
property  of  that  desoipiion,  and  not  to  the  property  of  another,  though  equally  answering 
il;  2  Atk.  t03;  Powell  on  Dev.  ch.  is. 

+  By  44  Geo.  3.  c.  98.  for  every  pair  of  die  which  shall  be  made  fit  for  sale  or  use  in 
Great  Britain,  a  doty  of  I/,  is  imported;  and  by  6  Geo.  I  c.  21.  if  the  commissioners  be 
informed,  or  have  cause  to  suspect,  that  any  person  maUe^  die.  in  a  place  not  entered,  on 
affidavit  thereof  by  the  informer  before  a  justice  of  the  peace,  decl  .ring  the  grounds  of  his 
suspicions,  their  officer  may  in  the  day  time,  and  in  the  presence  of  a  constable,  or  other 
lawful  officer  of  the  peace,  by  warrant  of  such  justice,  break  open  the  door  or  any  part  of 
such  private  place,  and  enter  and  seise  all  such  die,  tools  or  materia  s,  and  if  not  replevied 
in  five  days  by  the  true  owner,  they  shall  he  forfeited  and  sold,  one  moiety  to  the  King, 
the  other  to  the  party  discovering. 

t  Is  the  circuit  of  every  bishop's  jurif diction,  for  this  realm  has  (wo  sort§  of  divisions. 
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SCplOtttaf-     See  tits.   Game;  Phynicinn.  [  378  1 

BCrectfon  of  Process    Soe  ix.  Procrss, 

^ISHhllitltB'     Sec  tits.  Ba  on  and  F,iae;  Infunf;  Lunrttic. 

BfSCl|t{r30.  See  tits.  Arrest;  I.nprisonment ;  Muster  and  Servant;  Re- 
ceipt;  Release. 

IBfsclaimcr. 

Rez  v.  Holt.  M.  T.   1818.  K.  B.  2  Chit.  Rep.  366.  A  disdaioi 

It  appeared,  ia  showing  cause  against  a  rule  obtained  for  an  information  in  **■*  *"*■ 
tli«  nature  of  a  qno  warranto^  that  the  defendant,  a  verv  young  man,  had  not  **®®"  *** 
acted,  and  had  no  intention  of  acting      It  was  contended,  ihal  it  was  nccessa-  entered      ' 
ry  that  judgment  of  ouster  should  be  entered  without 

Sed  per  Cur.    The  defendant  may  enter  a  disclaimer  without  costs.  payment  of 

BfstontCuttance.  ^'^^^  1 

I.  OF  ESTATES. 

(A)  Defivitiov,  p.  379. 

B)  Bf  WHOM  CREATED,  p.  380. 

C)  Br  WHAT  COWEYANCE  CREATED,  p.  381. 
fD)    EpFrCT  AND  DURATION  OP,  p.   333. 

II.  OF  ACTIOVS. 

(A)  Voluntarily. 
(a)  Rfde  for. 
1st.  l!i  what  casps  allowed,  p.  383.     2nd.  Service  of,  p.  385.     3rd.  Tax- 
ing costs  on,  p.  385. 

\b)  Arrest  at\er,  p.  385.    (c)  Evidence  of,  p.  385.    (d)  Costs  on,  p.  386. 
(e)   Effert  of,  p.  387r 

B    IwojuxTvniLY. 
(a)  What  amounts  to,  p.  ^87.     (b)  When  it  operates  from,  p  39-2.   (c^  Con- 
sequences )f,  p.  ^92.     (d)   How  a'Hod,  p.  392-      (c^  JuHfrmont  on,  p.  393. 

one  into  shires  or  coanlies  in  respect  lo  the  trsnporal  estate;  and  anollier  into  diore.«P8,  in 
regard  to  the  ccclesinsticnl  st  ite,  of  which  wo  rotrkon  tvv  ply-one  in  England  and  four  in 
Wales;  see  Co.  Lit.  94.  also  the  kingdnm  is  said  to  he  dividf;d  in  its  rcciesiastlcal  ja^i^dic• 
ttons  into  two  proritices,  of  rnnterbur^  and  York,  f»jirh  of  which  province-*  is  divided  into 
dioctsses,  and  every  diocese  into  archdeaconries,  and  archdeaconries  into  parishes,  &c. ;  see 
Wood's  Inst.  2. 

The  bounds  of  dioceses  are  to  he  determined  hy  witnesses  nnd  record,  hot  more  partic- 
ularly by  the  administration  of  divine  officers;  to  which  purpose,  there  are  two  rnles  in 
the  common  law;  \n  one  case,  upon  a  dispute  between  two  bishops  upon  *his  head,  the  di- 
leetion  is,  that  they  proceed  in  the  business  hy  ancient  books  or  writings,  and  also  by  wit- 
Dosses'  reputation,  and  other  sufficient  pionf;  in  the  other  case,  where  the  question  was, 
by  whom  a  church,  built  upon  the  confines  of  two  dioceses,  should  be  consecrated,  the 
ralo  Iiid  down  is.  that  it  should  be  consecrated  by  the  bishop  of  that  city,  wh),  before  it 
was  founded,  baptised  the  inhabitants  and  administered  to  them  other  divine  offices;  Gibs. 
133. 

The  jurisdiction  of  the  city  is  not  included  in  the  name  of  diocese,  'so  says  the  canon 
law;  and  tccordingly,  in  citntioos  in  ::enera)  resolutions  directed  to  the  clergy,  it  is  order- 
ed to  cite  the  clergy  of  the  city  and  diocese;  see  Gibs.  193. 

A  binhop  may  perform  divine  offices,  .md  use  his  episcopal  habit  in  the  diocese  of  ano- 
ther  without  leave,  but  may  not  perform  therein  any  act  of  jurisdiction,  without  permission 
of  the  other  bi4hop4  see  Gibs    133. 

A  clergyman  dwelling  in  one  diocese  and  hene^ced  in  another,  and  being  guilty  of  a 
crime,  may,  in  different  respects,  be  punished  in  both,  that  is,  the  bishop,  in  whose  dio- 
cese he  dwells,  may  persecute  him,  but  the  sentence,  so  far  as  it  affects  his  benefice,  must 
be  carried  into  executio  i  hy  the  other  bi&hop;  see  Gibs.  134. 

*  Is  where  a  tenant,  who  hold^  of  any  lord,  neglects  to  render  him  the  due  services,  and 
upon  action  brought  to  enforce  them,  di>4claims  to  hold  of  his  lord;  which  disclaimer  of  te- 
nure, in  any  court  of  reioid,  is  a  forfeiture  of  the  lands  *o  the  lord;  see  Fifich,  270.  And 
BO  likewise,  if  in  any  court  of  record  the  pHiticular  tenant  does  any  net  which  amounts  tea 
virtuni  disclai  ner;  if  he  claims  any  gre.tier  estHte  than  was  granted  him  at  the  first  intro- 
duction, or  takes  upon  himself  iho<«e  ri<rhts  which  belong  only  to  tenants  of  a  superiour 
class;  if  he  affirms  the  reversion  to  be  in  a  stranger  by  accepting  his  fine,  attorning  as  his   . 


flIOQ. 


1268  DISCONTINUANCE— (y  E$iaie$. 

I.  OF  ESTATES. 
(A^  Definition.* 
i  380  I  •         (B)  By  whom  crfated. 

Actaalsei         ].  Dr'ver,  d.  Burton,  v.  Hussey.  T  T.   1789.  C.  P.   1  H.  Bl.  269. 
Bio  ijy  force      j„  ^j^jg  ^^^^  j^  ^^^  stated  at  the  bar,  and  assented  to  by  the  bench,  as  a  sct- 
uil  is  es      ^^^^  ^^^^  of  law,  that,  in  order  to  work  a  discontinuance  of  an  estate  tail,  it  is 
■ential  to     necessary  that  (he  party  discontinuing  shall  be  actually  seised  by  force  of  the 
the  person   entail. 

ducoatina       2.  DoE,  D.  JoNEs,  V.  JoNEs.  H.  T.   1823    K.  B.   1  B.  §•  C.  238;  S.  C. 
'"8-+  2  D,  &  R.  373. 

Hence,  a  ^  marriage  settlement  conveyed  an  estate  to  trustees,  in  trust  for  the  joint 
ducootina  y^y^^  ^f  ^  ^^^  j,jg  wife,  and  the  life  of  the  Furvivor;  remainder  to  the  use  of 
be  made  on  ^^^  trustees  and  their  heirs,  for  the  joint  lives  of  A.  and  his  wife,  and  the  life 
ly  by  tea  of  the  survivor,  to  preserve  contingent  remainders;  remainder  to  the  use  of 
Ant  in  tail  one  of  the  trustees,  his  executors  and  administrators,  for  five  hundred  yeacs, 
in  poiMfl  to- raise  a  sum  of  money  for  the  younger  children  of  the  marriage,  by  sale  or 
mortgage  of  the  estate;  remainder  to  the  use  of  the  heirs  of  the  body  of  A  , 
begotten  on  the  hodv  of  his  wife;  and  remainder  to  the  use  of  A  ,  his  heirs  and 
assigns,  for  ever.  And  \.  during  the  continuance  of  his  life  estate,  granted  a 
lease  of  the  estate  for  three  lives,  with  livery  of  seisin  to  B.  The  question 
was.  whether  this  worked  a  discontinuance  of  the  settlement  in  tail. 

Per  Cur,  A  discontinuance  can  only  be  created  by  a  person  who  is  tenant 
in  tail  in  possession  at  the  time  when  he  does  the  act  to  defeat  the  settlement. 
Discontinuance  of  an  estate  tail  has  the  e'>rt  of  working  the  worst  species  of 
wrong  that  can  be.  because  it  destroys  all  remedy  by  entry — all  right  to  mesne 
profits,  and  gives  to  the  party  aggrieved,  whether  issue  in  tail  or  remainder,  a 
remedy  byfonnt'don  only.  We  ought,  therefore,  to  attend  carefully  to  the  au- 
thorities, before  we  say  that  a  particular  act  creates  a  discontinuance.  Look- 
iiig  at  all  the  authorities  upon  this  subject,  we  believe  it  will  be  found,  that  no 
act  will  create  a'discontinuance,  unless  it  be  the  act  of  the  tenant  in  tail  in  pos- 
^  session.  Here  the  estate  tail  in  remainder  had  never  taken  effect.  There  is 
an  interm«'diate  estate,  which  prevented  the  tenant  for  life  from  being  seised  as 
tenant  in  tail  in  remainder  or  possesion,  and  consequently,  the  two  estates 
could  not  unite  to  effect  a  discontinuan<*e. 

tenant,  colinsive  pleading,  and  the  like,  such  behavioar  amnonts  to  a  forfeiture  of  bis  par- 
ticaJar  estate;  sec  Co.  Lii.  253;  2  RIa.  Com.  276.  If  on  a  disclaimer  the  lord  loses  hv 
verdict,  he  rnay  have  a  writ  of  right  sur  dUclaimer,  sironndttd  on  hi^  disavowal  of  tenure, 
and  shall  upon  proof  of  the  tennre,  recover  hark  the  land  itself  so  helden,  as  a  ponisbmenc 
to  the  tenant  for  f<ach  false  disclaimer;  !«ee  Finrh    270;  3  Dla.  Com.  238. 

*  The  injury  of  di«continnHnr>e  happens,  when  he  who  has  an  estat*  tail,  makes  a  larger 
estate  than  by  law  hn  is  entitled  to  do;  see  Finch.  L.  190;  in  which  case,  the  estate  is 
good,  so  far  as  his  power  extends  who  made  it.  hut  no  farther.  As,  if  tenant  in  tail  makes 
a  feoifment  in  fee-simple,  or  for  the  life  of  the  feoffee,  or  in  tail,  all  which  are  beyond  bia 

Eower  to  make,  for  that  by  the  common  law  ex'end^  nn  farther  than  to  make  a  lease  for 
is  own  life,  in  such  case  the  entr?  of  the  f  offee  is  lawful  during  the  life  of  the  feoffor; 
but  if  he  retains  the  possession  af^er  the  de.>th  of  the  feoffor,  it  is  an  injury  which  is  term- 
ed a  discontinuance;  see  8  Bla.  Com.  171.  And  T.ord  Coke  says,  a  di^scontinuance  of  es- 
tate in  lands  or  tenements  is  pioperly,  in  legal  undertitandinff,  an  alienation  made  or  sober- 
ed by  tenant  in  tail,  or  anv  that  is  seised  in  auier  droits  whereby  the  isauo  in  tail,  or  heir, 
or  successor,  or  those  in  remainder,  or  reTersion  are  driven  to  their  action,  and  caanot  en- 
ter; see  I  Inst-  825.  a.;  8  Cruise.  Dig.  859. 

t  By  tlio  ronimon  law,  the  nU(*n  it  <>n  ^f  a  hu^'band  who  was  9cise>Kin  the  right  of  his 
wife,  worked  a  di  continiiancn  of  the  wife's  estate  till  the  *''2  H**n.  8.  (?'.  28.  provided  that 
no  act  by  iho  hushnnd  alone  «5haM  wo  k  a  di«rontinuance  of,  or  prejudice  the  inheritance  or 
freehold  of  (ho  *  itc;  btit  that  af'er  Iii5  death,  hIio  or  her  heir<  m.-iy  enter  on  the  lands  in 
que  tion.  Formerly,  also,  if  an  alienation  was  made  by  a  sole  corporation,  as  a  bishop  or 
dean,  without  consent  of  tho  chapter,  this  was  a  di»«con'"inu:mco:  F.  N.  B.  194.  But  this 
is  now  quite  antiquated  bv  the  di'^ablin?  stntutes  of  I  Eliz.  c.  19.  and  19  Elia.  c.  10.  ubicli 
declare  all  i'unhnheniitinns  absolutely  void  ab  ini'to;  and  therefore  at  present  no  discontinu 
ance  can  bo  thereby  occasioned;  see  2  Bl.  (  om.  17*2.  But  ifihe  reversion  or  rcmainderder 
be  in  the  crown,  the  tenant  in  tail  cannot  discontinue  the  estate  tail,  for  the  king  isn  body 
politic,  of  all  other*  most  high  and  worthy,  out  of  who8o  person  no  estate  of  inheritance  or 
frcnhold  can  pass  or  be  removed  without  matter  of  record;  see  1  Inst.  33.5.  a  ;  Plowd.  652; 
1  Cruise  Dig.  89. 
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(C)  By  what  roN\Ev*Nc::  crf.atfd.  f  S81    | 

1.  Dor,  D.  OoiiRNE  V.  WmTEun\o.    II   T.  i7.V)    K    FV '2  Rtirr.   T04:  S   C. 

2  Kenyon,  346.  S.  P.  Sripunv*  v    rt   i.rtjrxir..  I  SM     .  <,  Fine  M  ten 

It   was   resolved   that  a  fine,   wi'h  pror.lama<ions,  h^vn  ^  :      a  tetiant  in  ta'l  ^'^^ '"  \'*'* 
in  possession,  will  discontinun  the  reversion  in  fee,  as  wi  ll  jis  liivc^t  *ho  romair)   ^.^  the  r© 
der-man  in  tail,  an  a»  to  put  him  to  his  writ  of  fyme'ht       Sf»<'  '  Sannd  258    a  mamder.* 
2.    HlJVT.  V.  BUR!«.  H.  T.   I70r.  K     B    l  Sjllk    Jit  Hence, 

A  tenant  in  tail  levied  a  fine  to  the  use  of  J    J>.,   f'»r  the  life   of  J   S.,  with  where  A., 
warranty;  and  afler  that  levied  a  fine  to  the  u«)e  of  him<9e)f  and  his  heirs,  with  teodnt  in 
warranty;  and  then  bargained  and  sold  to  an.»thftr  and  hi<?  heirs.  *•**«  levied 

.Per  Cur.     The  first  fine  made    a  discontinuance,  but  it  was  only  a  discon-  »  J*  ^^ 
tinuance  for  the  life  of  J.  S.  because  the  wroni^ful   estate  that  causes  the  dis-^Jji,  ^j^,  ' 
continuance  wasQoly  an  estate  for  life,  and  the  discontinuance  could   remain  runty,  and 
no  longer  than  that  estate.     And  the  second  fine  could  not  enlarge  ♦he  disron- aft«*rward» 
tinuance,  beca»i5*e  the  estate  raised  bv  the    fine  returned  bark  to  the  conusor,  levied  • 
and,  consequently,  the  warranty  which  was  annexed  to  it  was   extinguished;  "°®  7a 
and  it  would  he  a  vain  thinsj  to  make  a  discontinuance  for  the  sake  of  that  war-  ^^^  ^-^^  ' 
ranty,  which  was  de*«troved  in  its  creation.  keira,  with 

warfdDty,  the  first  fine  holden  to  be  a  discontinaance,  hat  only  dnrtng  the  liff*  of  B. 

.3.  Took  v.  Glascock.  E   T.  I«4'>  K    B    I  Saund.  2R0.  Bat  a  4ia 

A-  B.  being  ^eised  in  tail  of  a  reversion,  bargnined  and  sold  »he  reversion  of  continu 
the  same  to  C.  D.,  and  hish^irs,  wh'»  devised  the  said  reversion  to  the  plaintiff.  *"*^®  "J*  °®' 
A.  R.  having  levied  a  fine  with  proclamations  to  a  stranger,  died.     In  debt  for    '  r^^  J 
rent  by  the  nlaintiHT,  it  was  resolved,  that  a  fine  levied  to  a  stranger  by  tenant  ^gne^levi^ 
in  tail,  after  an  innocent  conveyance  to  another,  was  not  a  discontinuance.         ed  to  a 

4.  Stephens  v.  Britridge.  T.  T  l«60.  K.  B   \  Lev.  36.  stranger  by 

Tenant  for  life;  remainder  to  the  wife  for  life;  remainder  to  the  heirs  of  their  tenant  in 
bodie&      They  levy  a  fine  with  warranty  to   B.     The   baron  and  feme   die  ***!»  ^^^^ 
without  issue.     The  nevt  person  in  remainder  (being  a  daughter  by  a  ^o'^nc  gQn'^"*'*^^"' 
venter),  brings  an  ejectment.  ancrto  an 

Per  Cnr.     Tlie  ba'-on  here   ha««liut  an  estate  for  life,  and  there  is   no  dis-other.t 

placing  and  divesiting  of  any  remainder,  but  tho  fine  operates  only  as  a  grant  \nd,  where 

ofcestuy  pwr  W,  and  the  remainder  in  tail,  which  they  mav  lawfully  grant,  and  husbdnd, 

does  not  disturb  any  .estate  in  remainder;  and  if  there  were   anv  displacing  of  tenant  for 

tha  estate,  yet  it  is  but  at  the  election  of  him  in  remainder;  as  if  he  will  bring  *"®»  ^^    ^ 
«...  J   .       L  ^  V'        1  ■      '  mainder  to 

•   But  It  has  been  stated  that  there  can  hn  no  discontinuance  of  thinvs  lying  in  grant;  so  ^jj^  heirs  of 

that,  if  atcnan'  in  tail  of  a  rent,  fiHvow!*on,  or  common,  levies  a  fine  of  Kuchn.'nt,&c.  there  j|,eir  two 

in  no  discontioUiincc;  see  5  Cruise  Dig.  228.       In  ijenenil,  however,  an  estate  may  be  dis-  jj^j^jgg   j^ 

continued  by  five  modes  of  conveyance,  viz.  feoffment,  fine,  recovery,  release,  and  confir-  ^ 

motion:  see   1  H.  Bl.  2C9.     But  ^here  an  estate-^ail  is  discontinued,  the  estates  in  remain-    -.  . 

dor  and  the  reversion,  are  also  in  general  discontinued,   though,   where  they  are  not  discon-       .      j|  j 

tinned,  die  estate  tail  is  not  discontinued;  see  I    Inst.  335.  a.;  T.   Ravm.  344;  Plowd.  ^    /'  ^« 
555.  '  '  '  no  discon 

A  lease  by  a  tenant  in  t.iil,  which  is  warranted  hv  the  "^  Hon.  R.  c.  28.,  thoush  made  by  .  .  * 
fdcofTment  and  live'*y,  will  not  create  a  disconrinuanre;  hccauso  an  act  of  pnrliampnt,  to  |.«ntv 
which  evorv  man  is  a  party,  allows  of  .^uch  leases,  which,  if  tortious;  as  'Ul  di<«*oniinnnnc<"4  J* 

•re,  parliamen:  would  not  allow;  but  if  a  lease  by  fotjoffmont  be  not  warranted  by  the  sta-  *  *'* 
tutc,  it  will  operate  la  a  discontinuance;  see  4  Cruise  Dig.  6(3.  But  n  grant  cannot  in  any 
case  create  a  discontinunncc,  for  every  di^jcontinuanco  work««  a  wronjr,  whorois  a  grant  on'y 
transfers  what  the  grantor  mav  la»v fully  g.ve;  <oc  I  In-r  12}.  a.:  4  rruisc  Di^.  57.  And 
the  same  rule  applies  to  a  deed  of  bargnin  and  snip,  sen  4  Cruise  Di?.  115.  122:  and  to  a 
covenant  to  stand  seised;  ibid;  and  to  a  convevance  by  lease  and  release;  see  4  Cruito 
Dig.  12(5. 

t  Tenan?  forlifn,  remainder  in  tail  on  rontingenry,  remainder  over  in  tail  in  ospc;  a  fine 
Icvie.'l  by  tenant  for  life,  and  heirs  in  rema'ndur  in  tiil  in  esse,  will  not  mnkp  any  discontina-  . 
ance;  see  2  Haund.  3-^G.     Where  a  fine  is  oa!v-  lovind  i-^  a  confinn:ition  of  «aiMe  prior  con- 
veyance, it  will  not  in  that  cascopnr-ilc  a««  a  disrontiMU  tore  of  an  estate  tail,  or  taking  away 
the  entry  of  the  remainder-man;  see  10  Rep.  95.     Where,  however,  a  fine  is  levied  in  pur- 
suance of  a  covenant  in  a  prior  conveyanno  hv  ten:int  in  tail,  as  where  a  tenant  in  tail  con 
vcy*»  his  estate  by    lease  and  relca«»e.  and   rovcn:n*s   in  the  release  to  levy  a  fine,  which  is 
done  accordingly,  in  that  case  the  Ica-'-e,  and  rel<«aso,  ond  fine,  will  he  considered  as  one  as- 
8iir  ince,  and  wili,  therefore,  operate  as  h  di.»coniinn.uico  of  the  estate-tail;  see  2  Burr,  704.* 
But,  as  'here  can  bo  no  discontinuance  of  things  Ivin?  in  grant,  if  a  tenant  in  tail  of  an  incor- 
poreal hereditament  levies  a  fine,  there  is  no  discontinuance;  sec  1  Inst.  251.  b. 


ii70  DISCONTINUANCE.— Of  Acfwns. 

So,  where  his  formedon^  and  admit  himself  out  of  possession.  But  if  there  be  no  discon- 
A.,  tenant   tinuance,  the  warranty  will  be  no  bar. 

mlindJr'io  ^'  ^DAMs  V.  Savage.  E.  T.  170^.  K.  B  2Ld.  Raym.  855. 

B.  for  life.  ^^^  Holt,  C,  J.  If  a  man  seised  in  tee  con\ey  his  estate  by  lease  and  re- 
remainder  lease  to  the  use  of  himself;  remainder  to  trustees  for  their  lives;  remainder  to 
to  th?  heira  the  heirs  of  his  body;  he  hath  an  estate  tail  in  him,  hut  he  is  only  tenant  for 
of  A.,  madeiifp  i,^  posseggi^Q.  otherwise,  if  there  had  been  no  intermediate   estate    in  the 

*  ?.  ..  trustees  for  their  lives.  And  in  the  former  case,  if  a  man  make  a  feoilment,  it 
nient,    it      ...  .  i     .        i      i-  i  . 

was  holdcn  *^  ^^  discontinuance,  but  only  divests  the  estate. 

no  dUcon  6.  JoxRS  v.  Phii.pott.  M.  T.  1660.  K.  B.  I  Lev.  49. 

tinuance.         It  was  resolved,  that  a  feoffment  being  made  to  him  in  whom  the  reyersioii 
And  if  ten   in  fee  was  lodged  is  not  a  discontinuance, 
ant  in  tail    enfeoffs  reversioner  in  fee,  it  is  no  discontioaance. 

f  383  1  (D)  Epfkct  and  duration  of. 

A  discontia  Hunt  v.  Burn.  H.  T.  1701.  K.  B.  1  Salk.  244. 

uance  may  jj  y^^^  resolved,  in  this  case,  that  -there  might  be  a  discf  ntinuance  which 
tate  to  a*'*"''"®  *^®  estate  to  a  ri  ht,  and  yet  does  not  take  away  the  right  of  entry,  and 
right  and  *^^^*  ^  warrantv  might  bar  where  the  reversion  was  only  displaced,  and  turned 
not  take  a  to  a  right,  though  the  right  of  entry  was  not  taken  away.  As  if  tenant  in  tail 
way  the  makes  a  lease  for  the  life  of  lessee,  and  after  grants  his  reversion  to  J.  S.  and 
entry;  hut  hjg  heirs,  with  warranty,  this  warranty  is  annexed  to  an  estate  in  lee,  and  yet 
a  dwconiin  j^ere  is  no  immediate  discontinuance,  so  as  to  toll  the  right  of  entry ;  neverthe- 
mains  no  '®®^»  if  this  warranty  descend  upon  the  issue,  and  there  is  assess,  this  wi'l  be  a 
longer  than  bar,  which  shows  that  a  warranty  may   bar   without  a  discon  inuance.     But  ar 

the  wrong  discontinuance  remains  no  longer  than  the  wrongful  estate  that  causes  it« 

fal  estate 

that  caases  jj    qF  ACTIONS.! 

(A)    VOI.UNTARILT. 

(a)  Rule  for, 
\sL  In  what  rases  allotted, 
1     Lovfj  v.  BucKEniDOE  T.  T.  1717.  K.  B.  1  Stra.  Il2. 
In  replevin      In  replevin.     It  was  prayed,  that  the   avowant  might  discontinue    because^ 
the  avow     j^^  ^gg  ^^  actor;  but  the  court  said,  it  is  the  plaintiff's  suit,  and  how  can  one 
an  actor"**   ^^^  discontinue  another's  suit  ?  «?ee  Wilkinson  on  Replevin,  45. 
csnnoi  •  It  haq  heen  said  that  a  fc  fFment  hy  tenant  in  (ai!,  who  is  actuuDv  ppised  by  force  of  the 

have  a  role  entail,  creates  a  discontinuance  of  the  oslatc-tail  by  transferring;  to  tlie  feoffee,  not  only  the 
to  discon      possession,  but  also  the  ri^ht  of  po<sj«ession,  bo  as  to  lake  away  the  entry  of  the  issue  in  tail, 
tinue;t         as  also  the  persons  in  remainrlcrs,  hnd  of  the  reversioner,  and  to  drive  ibem  to  their  real  ac- 
tion: see  1  Inst.  3'27.  a,;  4  Cruise  Di?.  ?i5. 

f  In  a  <1oclaration  upon  an  agreement  made  pcnrlinp  a  judgment  on  an  indictment,  where- 
on thn  defandant  had  been  found  gull  y,  that  all  other  indictments  "should "be  discont'nu- 
ed,"  it  was  averred  that  all  such  indictments  h  <d  been  w^hoily  di<C'>ntinued,  and  not  further 
proceeded  with;  and  it  appealed  that  »ho  plaintiff  Ind  taken  no  steps  by  nolle  prosequi!  or 
olhorwisc,  towards  puttin:;  rm  end  to  such  indictments,  held  that  the  term  *'  discontinuance'* 
means  "putting  an  end  to  the  suit  in  a  legal  way,'*  and  this  not  having  been  bhown,  tlie 
plaintiff  was  properly  nonsuited;  'i  Binpj.  ^}^^S. 

I  A  rule  to  discontinue  may  be  had,  either  before  or  after  declaration.  It  is  a  side  bar 
rule,  and  granted  as  a  matter  of  course  from  he  clerk  of  the  rule-*  in  the  K.  B.  or  seconda- 
ries in  the  C.  P.;  but  in  the  l;ater  court,  if  it  be  ifior  plea  plcidod,  the  defendant's  attorney 
must  first  conjcnt  to  a  rule  in  llio  tro  isiiry  cn.imbor  in  ;e.m-time,  or  before  a  judge  in  %-aca- 
tion,  or  e'se  there  mn<t  be  a  rule  to  show  ciuse;  soc  Imji.  C  P.  7"<27.  This  rule  may  be  ob- 
tained at  any  time  before  trial  or  iiiqiiirv,  sec  I  Salk.  I7i^,  179.  And  leave  has  been  todis- 
rontinue  afcr  argument  and  before  jinlsrmont  on  demurrer;  id.;  but  it  is  never  granted  after 
a  writ  of  inquiry  excrutcd  and  retuun  d;  see  Carlh.  80;  nor  after  a  peremptory  rule  for  judg* 
luoiit  on  demurier;  see  I  Salk.  \7'-t.  And  the  platntitf  cannot  have  leave  to  discontinue 
pen  linnj  a  rule  for  judumcn',  as  in  case  of  a  nonsuit;  see  Barnes,  316.  And  where  he  mov- 
rd  to  disconlinno  upon  payment  of  costs,  sitter  judgment  given  for  him  on  demurrer,  but 
not  entered  of  record,  and  a  writ  of  error  brought  and  bail  put  in  thereupon,  the  Court  re- 
folded to  m  ike  a  rule  to  discontinue,  without  payment  of  costs  on  the  writ  of  error;  see 
Panies.  169.  So  wlift-c  .ifter  notice  of  trial  given  and  regularly  coiui'ermnnded,  ihe  plain- 
tiff in  'he  C.  P.  obtiinod  a  ru'v3  'o  discon'iniie  upon  paymonl  of  co^ls;  and  it  appearing  tliat 
afie-  '1)0  no'ico  of  the 'rial;  .in. I  bofor.3  'he  Cf)!in'crm;ml,  a  .vitnrss  for  the  defendant,  who 
residefl  in  Lon'lon.  liad  set  out  for  the  V'^rk  assjzn-^;  the  question  was,  whether  the  expense 
of  this  witness  could  be  allowed  the  defendant  in  r  o&fs;  the  t'ourt  held  that,  as  the  counter- 
mand was  regular,  the  co«?ts  for  this' witness  could  not  bo  allowed:  see  Dames^  307. 
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2.  Chahlwood  v.  MonoAv.  T.  T.  1804.  C.  P.  1  JV.  R.  64.  F  384  1 

On  motion  to  amend  a  mistake  of  a  christian   name   in  a  writ  of  fight,  the  ^"^  }^^    ' 
Court  observed,   had  not   this  been  a  proceeding  by  writ  of  right,   we  would    '^^J^  ^^^ 
have  been  willing  to  amend  the  mistake;  but,  considering  the   nature  of  the  J^^^q^^^^ 
proceeding,  and  how  mych  it  lias  always  been  discouraged,  we  think  the  error  in  a  writ  of 
fatal  to  the  demandant.     Application  was  then  made  for  leave  to  discontinue;  right  to  dia 
but  the  Court  said,  the  same  reasons  which  precluded  the  amendment  applied  continue, 
to  a  discontinuance. 

•    8.   Price  V.  Parker.  E.  T.  169G.  K.  B.  1  Salk.  178.  Data  dis 

On  a  motion  to  discontinue  on  payment  of  costs,  the  Court  held  that,  after  c*'***'*." 
a  general  verdict,  there  can  be  no  leave  given  to  discontinue;  for   that  would  ^^^j'^^f 
be  having  as  many  new  trials  as  the  plaintiff  pleases:  but  after  a  special  ver-ter  a  spo 
diet  there  may,  because  that  is  not  complete  and  (inal;  but  in  that   case  it  iscial  thoagh 
great  favour.     The  same  point  was  so  ruled  in  the  case  of  Reeve  v.  Gelding,  not  after  a 
Easter,  5  ^  6  W.  and  M.  in  K.  B.  SfMiBl  ver 

4.  Bof.,  D.  GuAY  V.  Gray.  E.  T.  1771.  C.  P   2  Blac.  815.  ****** 

In  ejectment  after  a  special  verdict,  the  plaintiH'  proved  for  leave  to  discon-  Nor  will 
tinue,  on  payment  of  costs,  or  that  the  defendant  might  have  judgment,  as  in  *^'  C  P., 
case  of  a  nonsuit.     It  was  admitted   that  this  was  never  done   upon  general  ciat^Terd^ct 
verdicts;  but  Price  v.  Parker  i  supra),  was  cited  to  show  that,   by    permission  qHq^  a  di^ 
of  the  Court,  it  may  be  done  upon  a  special  verdict,  in  order  to   set   right  any  contina 
fact  that  has  been  misapprehended.      To  this  it  was  answered,  that  the  special  &nce,  in  or 
verdict  has  found  that  the  testator  had  himself  destroyed  a  will,  subsequent  to^®'  ^\^\ 
that  on  which  the  defendant's  title  depended;  and  the  plaintift*  now  wants  *0™of  j" 
prove  that  it  was  destroyed   by  the  defendant  herself.      Quod  fuU  concessum.  cootradic 
This,  therefore,  is  an  attempt  to  contradict  the   former  verdict,  and  not  to  set  tion  of  ths 
it  right.     Of  which  opinion  was  the  Court,  and  disoharged  the  rule.  verdict. 

5.  Turner  v.  Turner.  E.  T   1703.  K.  B.  2  Ld.  Raym.  856.  n.  1  Salk.  179. 

S.  C  Holt.  156. 

In  debt  on  bond,   the   defendant  pleaded  a  composition.     The  plaintiffde- And  leavd 
murred:  and  after  a  rule  for  judgment,  motion  was  made   for  leave  to  discon- J?  discon 

•  w         D  '  tlFlDfi  WAS 

tinue,  alleging,  that  this  was  a  sham  plea,  and  no  such   composition  had  ever  ^QJ^'^^^  ^f 
been  made;   1  Saund.  23.  39;  ^2  Saund.  73.  were  cited.  tera  rale 

Per  Holt,  C.  J.    After  a  rule  ni^t,  and  then  a  peremptory  rule  for  judgment,  for  jndg 
it  can  never  be  allowed.     The  rule  of  the  old  books  was,  if  after  an  exception  ment  ap6n 
was  taken,  and  the  Court  had  given  their  opinions,  the   plaintiff  would   be  so  "  demnr 
hard/  as  to  demur,  he  must  do  it  at  his  peril,  and  so  it  is  here.  '^T  385  1 

2d.    Servict'  oj.  L  J 

Whitmore  v.  Williams.  T.  T.  1796.  K.  B.  6  T.  R.  765.  S.  P.  Molling  v. 

BucKHOLTz.  T.  T.  1814.  K.  B.  3  M.  &  S.  153. 
•  By  Reg.  Gen.,  it  is  ordered,  "  that  on  payment  of  costs  to  be  taxed,  &c.,  ^©'"•^y  s®"* 
the  action  be  discontinued."     In  this  case  a  rule  was  served  to  discontinue,  ^^"^1^"^™!^ 
but  no  appointment  was  taken  out  to  tax  the  costs.     It  was  contended,  that  ^^^  without 
taking  out  an  appointment  in  this  case  was  unnecessary,  as  no  costs  were  due.  an  appoint 
But  the  Court  said,  some  costs  must  be  due,  and  that  the  rule  to  discontinue,  mont  to  tax 
without  an  appointment,  does  not  amount  to  a  discontinuance.     See  2  Stra.  ^^^  ^•■^■»  *■ 
1209;  Barnes,  395.  dbcominu 

(6)  Arrest  after.     See  ante,  vol.  ii.  from  p.  310 to  312.  ance.°  *°" 

(c)  Evtdtnce  of* 
(d)  Costs  on. 
1.  Bushel  V.  Haynes.  E.  T.   1708.  K.  B.    11   Mod.   170.  S.  P.    African 
Company  v.  Mason.  E.  T.  1714.  K   B    10  Mod.  228;  S.  C.  Gilb.  238. 
S.  P.  Anon.  T.  T.  1704.  K.  B.  11  Mod   89.  S.  P.  Mason  v.  Watson. 
T.  T     1692.   K.  B.   Comb.  197.  S.  P    Poole  v.  Purdy.  M.  T.    1696.  A  diecontia 
K.  B.  Comb.  299.  uancoisaBa 

The  plaintiff's  counsel,  finding  the  opinion  of  the  Court  against  him,  P^'^y®*!  od^en^DaT 
to  discontinue,  which  was  granted  on  payment  of  costs.  n,ent  of 

*  An  averment,  in  an  action  for  a  malicious  nrrest,  that  the  suit  is  wholly  ended  and  de-  costs* 
termined,  is  proved  by  evidence  of  the  rule  to  discontinue  upon  payment  of  coats,  and  that 
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I  586  1  2.  Harris  y.  Jones.  H.  T.  1763.  K.  B.  1  Blac.  451.  S.  P.  Hai.e  v.  Nor- 
And  the  ton.  M.  T   1734.  C.  P.  Prac.  Reg.  157;  S.  C.  Barnes,  169. 

Bame  rale        Qj^  ihqJiqu  to  discontinue  without  payment  of  costs,  the  plaintilfbeing  an  cji- 
au^ex^co^    ecutor.     It  was  said,  that  he  had  wantonly  brought  the  action, 
tor,  when        -P^*"  ^^^'     The  plaintiff  applies  to  ihe  pourt  for  a  favour,  and  we. will  there- 
he  hat,        fore  impose  what  terms  we  please  upon  him.  Rule  absolute  on  payment  of  costs, 
knowingly,  3.  Melh^ish  v.  Mauder.    1  M.  T,  1804.  C.  P.  ^^  N,  R.  72. 

bronght  a  fhe  plaintiffs,  as  executors,  having  sued  one  of  the  co-obligors,  on  a  joint 
Uon.°*  *^     ^^^  several  bond,  in  K,  B.,  to  which  usury  was  pleaded,  suffered  a  nonsuit, 

.  ' .  and  brought  a  second  action  against  another  co-obligor,  in  C  B  ,  in  which  the 
three  ac  ^**®  having  gone  off  pro  defectu  juratorwn,  they  brought  a  third  ac:ion  against 
tiona  had  all  the  three  co-obligors,  in  order  to  exclude  the  evidence  of  one  upon  the  usu- 
besn  inetitu  ry,  and  moved  to  discontinue  the  second  action,  without  costs;  but  the  Court 
ted  by  an  would  only  allow  them  to  discontinue  on  payment  of  costs;  observing,  here 
f^^**'i  ^^*  ^^en  a  multiplicity  of  actions,  which  might  have  been  avoided  b\  doing  at 
refused  to  ^^^^  ^^^^  ^^^  plaintiffs  have  done  at  last;  viz.  bringing  the  action  against  all 
permit  him  three  obligors.  This  was  only  done  to  exclude  the  evidence  of  the  co-«.bligor, 
todiscontiB  and  if  the  defence  were  not  usury,  it  woul$i  be  right  to  make  the  itlaintiifs  as- 
ae,  onless  gent  to  his  being  examined  as  a  witness.  It  seems  to  us  very  fit  this  action 
he  paid  should  be  discontinued,  but  not  whhout  payment  of  costs. 
^^•^'  4.  Wright  v.  Jon F.s.  H  T.    1805.  K.  B.  2  Smith's  Rep.  260.  Batham  v. 

Matthews.  S.  P.  T.  T  1782.  K.  B.  2  Stra.  871.  n.  4  Burr.  1927. 
Bat  it  iiotb  A  rule  had  been  obtained  to  show  cause  why  the  plaintif},  who  sued  as  ad- 
erwise  ministratrix,  should  not  be  allowed  to  discontinue  without  payment  of  costs, 
where  so  p^^  i^^j^^  EUenborough,  C.  J.  If  the  plaintiil  were  to  proceed  in  the  ac- 
pauble.  ^'^'^'  ^®  would  not  be  liable  to  pay  costs,  and  judgment  of  non  pros  has  not 
been  signed.  Why  then  ought  the  plaintiff  to  pay  the  costs  upon  discontinu- 
AndTwhere,  ing  ?     Let  the  rule  be  made  absolute. 

vfOD  Bet  •  5.  HowARTH  V  Samuel.  E.  T.  1818.  K.  B.  1  B.  &  A.  SSG. 
*"rd"'*t1'*  *  '^®  defendant  obtained  a  verdict;  a  new  trial  was  granted.  The  costs  to 
plaintiff  abide  the.  event.  The  defendant  gave  notice  of  a  trial  by  proviso.  The  plain- 
the  cost!  tiff  obtained  a  rule  to  discontinue  on  the  taxation  of  costs;  the  Master  allowed 
are  to  a  the  defendant  the  costs  of  the  trial.  On  a  rule  for  the  reviewal  of  the  Master's 
bide  the  e  taxation,  the  Court  said,  the  defendant  was  entitled  only  to  the  costa  of  the 
^7°^'  *ff\ii*  subsequent  proceedings,  notwithstanding  it  was  made  part  of  the  rule  that  the 
coDtlnnefl '^  ^^^^^  should  abide  the  event  of  the  trial,  for  he  cannot  be  in  a  better  situation 
the  defend  ^^^^  ^^^^  ^^^  obtained  a  verdict;  in  which  case  he  would  not  be  entitled  ta 
ant  18  not    the  costs  of  the  first  trial. 

[387   I  Sd.   Taxing  costs  in* 

entitled  to    •  Stokes  v.  Woodeson.  M.T.  17J)6.  K.  B.  7  T.  R.  6. 

the  eoita  of  Qn  an  attachment  for  non-payment  of  costs,  the  question  was,  whether  the 
TT  ^  K  plai^^iff)  vho  ^^^^  obtained  the  common  rule  to  discontinue,  on  payment  of 
Upoa  the    Qo^iQ^  ^as  liable  to  an  attachment  for  non-payment.  The  Court  discharged  the 

rale  to  dis    ^^  costs  were  taxed  and  paid,  withoat  producing  the  roll  with  judgment  of  discontinuance 
cootinne      entered  upon  it.  But  it  seems,  that  a  judge's  order  to  stay  proceedings,  on  payment  ofeostSy 
on  payBent  ^"^  prooi  of  such  payment,   is  not  sufficient  evidence  that  the  first  suit  is  at  an  end;  see 
of  costs   no  B^B^^^  ^' Baywood,   4  Campb.   214;  S.C.I   Stark.  48.  abridged  post,  tit.   "Malicious 
attachment  ^''^^^ccution."     And  where  it  was  averred  in  the  declaration  that  the  defendant  voluntarily- 
permitted  his  suit  to  be  discontinued  for  want  of  jfrosecution,  and  thereupon  it  was  consid- 
ered by  the  Court  that  he  should  take  nothing  by  his  bill,  prout  patet  per  recordum,  whereby 
the  suit  was  ended  or  determined,  it  was  hoiden  that  tiie  averment  was  not  proved  by  the 
production  of  a  rule  to  discontinue;  but  the  record  having  been  averred,  ought  to  have  beca 
proved;  see  Gadd  v.  Bennett,  5  Price,  540.  abridged  post,  tiu  "Malicious  Arrest."     When 
the  rule  to  discontinue  is  obtained  by  unfair  practice,  the  Court  will  discharge  it;  see  4  Burr. 
2532. 

*  The  plaintiff  must  obtain  an  appointment  from  the  master  in  the  K.  B.  or  prothono- 
taries  in  the  C.  P.  to  tax  the  costs,  and  serve  a  copy  of  it  on  the  defendant's  attorney;  see  6 
T.  R.  765.  In  the  K.  B.  the  Master  will  tax  the  costs  ex  parte,  if  the  defendant's  attorney 
'  do  not  attend  to  the  first  appointment:  see  Imp.  K.  B.  743.  But  in  C.  P.,  a  second  copy 
of  the  rule  must  be  made  m  case  of  non-attendance,  and  a  second  appointment  obtained 
thereon,  and  served  as  before,  and  so  a  third  time;  and  if  he  do  not  attend  the  third  appoint^ 
mnnt.  the  prothonntartos  will  ttvc  thp  costs  ex  parte:  sr^e  Imp.  C,  P.  727. 
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rule,  being  of  opinion  that  he  was  not.     The  rule  being  conditional,  it  was  no  liM  Tor  non 
stay  of  proceedings^  and,  therefore,  if  the  costs  were  not  paid,  the  plaint  iff  Pf  7"'^'^^ 
might  proceed  in  the  action.  thereof. 

«  «  ('I  ^-ff'^^  ^f-  When  the 

Braxdt  v.  Peacock.  E.  T.  1823.  K.  B.  1  B.  &  C.  649;  S.  C.  3  D.  &  R.  2.  jadgmentof 

On  the  6tb  of  February,  a  rule  to  discontinue  the  action,  on  payment  ofdiscontinn 
costs,  was  obtained  by  the  plaintiff.      The  costs  were  not  taxed  until  the  1 1th  ance  isen 
of  March.     The  Court  held  that  when  the  costs  were  taxed,  and  the  ju^g- {®[eg  bidlf 
meot  of  disnontiiiuaace  entered  up,  it  related  back  to  the  day  when  the  rule  for  ^^  ^^^  j_ 
discontinuance  was  obtained,  and  that  the  action  was  to  be  considered  as  dis-  when  the  o 
continued  from  that  time.  riginal  mle 

(B)  Involun'tarxlv.  *o  discon 

(o)   What  ainowUs  to,  *'"°®  '^^ 

I.  Regisa  v.  Tuchix.  M,  T.  1703.  K.  B.  2  Ld.  Raym.  1061;  S.  C.  6  Mod.  *''*'*'"'  ^*•• 

263;  S.  C,  1  Salk.  51. 

On  an  information  for  a  libel,  issue  was  joined  in  Trinity  Term,  and  the  ue-'^he  dig 

nire  was  returnable  on  the  23d  of  October,  which  was  the  first  day  of  the  term,  ^^S^'  i** 

and  the  tfisiringas  was  tested  the  ^^Ith  of  O  *tober.      On  motion  in  arrest  of  q^q^^i^^ 

judgment,  on  the  ground  that  this  was  a  discontinuance,  the  Court  said,   the  tested  on 

teste  o£  the  writ  the  next  day  was  clearly  a  discontinuance,  because  all  the  the  very 

process  must  be  tested  the  same  time  that  it  was  awarded;  and,  consequently;  ^^7  ob 

the  process  to  the  jury  here  in  discontinued,  and  the  dislrineaa  is  without  war-  ^hich  the 
r  ■*     ■'  ^  ^  venire  wai 

if  it  be  tested  on  the  foUowiog  or  any  snbi^aent  day,  it  will  be  a  disoootinaajice  ofprooeas. 

2.  At  WOOD  V.  Burr.  C.  T,  1701.  K.  B.  7  Mod.  3.  g^^  if  an 

On  a  writ  of  error  brought  on  a  judgment  on  a  acir^  facias  against  a/toj  scire 
bail;  it  was  excepted,  that  there  were  two  scire  facias  on  which  this  judgment /acta«  is 
was  founded,  and  the  first  scire  Jacias  was  not  returned  as  appeared  by  the  re-  [  388  ] 
cord.  Holt,  C.  J.  If  there  is  no  return,  it  will  be  a  discontinuance,  and  that  ■«•  before 
cannot  be  cured  by  appearance;  but  after  verdict  a  miscontinuance  iscured,  ^°*""^". 
and  there  being  no  return  to  the  first  scire  facias,  or  so  much  as  a  recital  of  it  j,  ^  diacon 
in  the  second,  it  is  not  maintainable.  tinnancc. 

9.  Weeks  V.  Peach.  M.  T.  1701.  K.  B.  1  Salk.  179;  R.  C.  1  Ld,  Raym. 
679.  S  P.  Woodward  v.  Robivsov.  E.  T.  1721.  K.  B.  1  Stra.  302.  S. 
P.  MoRLEjr  V. .  M,  T.  1699   K.  U.  12  Mod.  4iM.  ^  plea,  be 

In  an  action  of  replevin  for  taking  chattels  in  a  certain  place  called  A.,  and  gioning  as 
also  in  a  certain  other  place  called  B. ,  the  defendant  avowed  the  taking  in  the  an  aniwer 
place  aforesaid,  in  which,  &c.  for  such  a  one  was  seised  of  the  place  in  which,  ^  P^^  ^^, 
&c.     To  this  the  plaintiff  demurred.  J.^'^^'?^^  ^"^ 

Per  Cur.    If  a  plea  begins  with  an  answer  to  the  whole,  but  in  truth  the  j^j^^^.  ^^j 
matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  defective,  and  the  the  plaiatifF 
plaintiff  ma^  demur;  but  if  a  plea  begins  only  as  an  answer  to  part,  and  is  in  may  take 
truth  but  an  answer  to  pari,  it  is  a  discontinuance,  and  the  plaintiff  must  not  judgment 
demur,  but  take  his  judgment  for  that  as  by  nil  dicit;  for  if  he  demurs  or  pleads  ^^^  ^  P"* 
over,  the  whole  action  is  discontinued.  nnanawer 

4.  Pierce  v.  Hewriques.   H.  T.  1701.  K.  B  7  Mod.  124.  S.  P.  Market     ' 

V.  JoH.vsoN.  H.  T.  1704.  K.  B.  1    Salk.  180;  S.  C.  11  Mod.  36;  S.  C.  ^nd  if  jodg 
9  Ld.  Raym.  1131.  ment  by 

In  an  assumpsit  on  two  counts,  the  defendant  pleaded  non-assumpsit  as  to  nil  dieit 
one,  and  as  to  the  other,  it  being  for  10")/.,  payment  of  99/.  which  the  defend-  be  not  ta 
ant  received^  but  pleaded   nothing  to  the  rest;  the  plaintiff  replied,  denying ^®J'^'|*'^"^ 
the  payment;  and  on  demurrer,  jj]^  „^i 

Per   Cur.      The  plea  is  well  as  to  the  99/. ;  for  a  person  may  plead  several  been  plea 
pleas,  as  payment  of  part,  and  a  release  as  to  the  rest,  &c.  but  here  it  is  a  dis-  dad  to,  it 
continuance;  for  he  should  have  taken  judgment  by  nihil  dicU  for  so  much  as  will  be  a 
had  not  been  pleaded  to,  and  replied  as  to  the  rest.  diacontinu 

5.  Avo.v.  E.  T.  169«,K.  B.  3  Salk.  131.  '"^•' 

In  an  action  of  assault  and  battery^  against  husband  and  wife,  the  original,  ipi,^  ^^^^ 
as  recited  in  the  declaration,  was  of  a  battery  only  at  one  time,  but  the  declara-gion  to  re 
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ply  to  one  tion  itself  was  of  several  batteries  done  by  them  at  several  times,  to  which  seve- 
of  several    j^\  batteries  the  defendants  pleaded;  and  the  plaintifl*  replied  as  to  one  of  them 
batteries,  IS  ^nly,  on  which  they  were  at  issuo,  and  it  was  found  for  the  plaintifi. 
uance.*  ^^'*  ^"**-       '^^^  original  not  being  set  out  by  craving  oyer,  we  will  intend  it 

f  389  I    to  be  right,  but  mis-recited  at  the  top  of  the  declaration;  and  the  pla.nti:)  not 

replyitig  to  one  of  the   baitcrics,  is  but  a  discontinuance,  which  is  helped  by 

the  verdict. 
So,  reply  6.  Alice  v  Gale.  M.  T.  1712.  K.  B.  lOMod.  Rep.  112. 

iag  to  a  pgj,  Qify      If  a  deTendnnt  pleads  in  abatement,'  and  the  plaintifl'  replies  as 

plea  in  oar,  ^^  ^  ^y^^  j^  ^^^^  j^  jg  ^  discontinuance. 

batemcn't     '^'  Carter  v.  Davies.  E.  T.  1691.  K.  B.  1  Salk.  -218;  see  id.  93,  94.  S,  P. 

Thomas  v,  Lloyo.  H.   T.  1690.  K.  B.  1  Salk.  194;  S.  C.  Comb.  482. 

S.  0.  1  Ld.  Raym.  3:36;  S,  C.  12  Mod.  195. 

Or  demur        Qn  an  indebitatus  assumpsit  and  a  quantum  meruit  for  goods;  as  to  the  first 

ring  10  bar  ^ount,  the  defendant  pleaded  non  asnumpsit;  and,  as  to  the  second,  pleaded  ia 

abatement*  abatement,  and  prayed  judgment  of  the  bill.     The  plaintiff  took  issue  on  the 

'  non-assumpsit,  and  demurred  to  the  plea  in  abatement,  or  to  a  plea  in  bar. 

Per  Cur.     The  plaintiff  having  demurred  in  bar,  where  the  plea  is^only  in 
abatement,  the  suit  is  thereby  discontinued. 

tf,  AsLETT  V.  Vincent.  E.  T.  1729.  K.  B.  2  IA.  Raym.  1483. 
rinff  afler'^is      ^"  trespass,  the  defendant  having  demurred  after  issue  joined,  the  Court 
aoe  joined;  held  it  to  occasion  a  discontinuance. 

9.  Camphill  V.  St.  John.  M.  T.  1694.  K.  B.  1  Ld.  Raym.  20. 
Or  a  demar      In  an  action  of  trover,  brought  for  a  box  and   290  pieces  of  silver,  the  de- 
ring  to  ade  fendant  demurred  to  the  declaration,  and  the  plaintiff  demurred  to  the  defead- 
roa.Tcr;       ant's  demurrer,  and  concluded,  and  this  he  is  ready  to  verify. 

The  Court  held  that,  demurrer  to  a  demurrer  is  a  discontinuance.  . 
Or  a  wrong  10.    Blisse  v.  Harcourt.  E.  T.  1688.  K.  B.  1  Salk.  177. 

conclusion  On  on  indebitaius  assiimpsit  the  defendant  pleaded  an  attainder  of  high  trea- 
to  prayer  of  son  jn  disability.  The  plaintiff*  replied  a  pardon;  and  prayed  judgment  and 
a*  eTi^"^*"  his  damages;  to  which  the  plaintitf  demurred;  and  the  Court  held,  that  there 
iion;t  ^'^^  *  discontinuance  by  the  improper  conclusion  of  the  replication;  for,  an 

I    393  I  *^^  prayer  of  judgment  is  as  if  there  were  no  prayer  of  judgment. 
Or  lo  adpc  H.  Crow  v.  Masov.  H.  T.  1701.  K.  B.  U  Mod.  Rep.  626. 

laration  of  In  an  action  of  debt  on  a  bond,  the  defendant  pleaded  in  bar  as  to  part,  that 
M.  T,  in  after  the  last  continuance  he  had  paid  so  much,*  which  the  plaintiff  accepted; 
' 'p  •  !^  to  which  the  plain'. iH^  demurred;  and,  it  being  a  declaration  of  Michaelmas 
plg^jj^  term,  it  was  adjuilged  the  wh.^le  was  discontinued;  for  the  plaintiff 's  proper 
mentof  course  would  have  been  to  have  demurred  to  the  plea,  so  far  as  it  was  plead- 
part,  since  ed,  as  he  had  a  righ'  to  do,  it  being  afler  the  last  continuance,  and  no  acquit- 
the  last  con  tanco  pleaded  or  produced;  therefore,  let  the  platntiflT  take  judgment  by  nil 
^»'??»"*^|;''"  dicit  as  to  the  rest. 

WM  a  dT'^  ^-\  GTiowDrii  V    Goodson.  M.  T.  1771.  C.  P.  2  Mod.  59. 

morrer;  I"  ^^  action  for  false  imprisonment,  the  defendant  justified  under  process 

Or  on  pro    ^"'  ^^  ^"  inferior  Court,  stated  to   be  returnable  at   the  next   Cowi,  without 
cess  from     mentioning  a  day  certain,  tho  Court  held  it  to  be  a  discontinuance, 
an  inferior  court,  returnable,  without  mentioning  a  dn>  certain,  a  a  discontinuance. 

13.  The  City  of  London  v.  Wood  *H.  T.  I701.  K.  B.  VZ  Mod.  Rep.  684. 
So,  if  an  ac  On  a  writ  of  error  brought  on  action  in  the  mayor's  court  against  Wood  for 
tion  in  the  400/.  as  a  forfeiture;  for  that  he.  being  duly  chosen  sheriflT,  did  not  serve,  or 
city  courts  otherwise  discharge  himself.  Holt,  C.  J.  The  points  are,  1st,  whether,  on 
tinuod  from  ^^"^  record,  as  certified  to  us,  there  does  not  appear  a  discontinuance.  2ndly, 
court  to       Whether,  on  certificate,  that  the  record  below  is  amended,  we  may  amend  the 

court,  it  •  So,  if  a  plaintiiT  doclaro  for  th«  taking  of  several  descriptions  of  grain,   and  the  defen- 

will  be  a      dnnt  justify  the  taking  one  sort,  but  say  nothing  as  to  the  others,  it  is  a  discontinuance;  seo 

flliicontinu    2  Mod.  251). 

once.  t  Or  where  iho.  defendant  concludes  iits  pleri  in  disability,  and  the  plaintiff  in  his  replica- 

tion in  h.-ir:  *cc  (Virth.  IvSS;  or,  if  there  ho  llireo  rcpIicaJiona,  and  tho  defendant  demurs  to 
Olio  of  !lir!j).  and  L'ivo'i?  no  answer  to  the  otiici  tvvn,  and  the  plaintiff  join  in  doraurrcr,  it  is 
a  (iiscunliniiJUicp:  soo  1  Hii;nnl.  3nw, 
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record  before  us,  by  the  record  set  right  below.      As  to  the  point,  whether 
there  be  a  discontinuance  in  this  case,  surely  there  is;  for,  every  cause  ought  So,  a  con 
to  be  continued  from  court  to  court,  as  in  Westminster-hall  from  term  to  term,  *>nnance  to 
if  it  be  not  a  real  action  where  long  process  is  ailowed;  and  is  not  amendable,  *pf„^™„ 
no  ceniiorari  lying  to  this  court  of  the  mayor.       .  gte..d  of  a 

14.  l.AUNDEK^.  Cripps.  H.  T.  1732   K.  B.  2  Stra.  947.  day  cet 

The  proceedings  were  on  a  day  certain,  after  judgment  by  default;  the  writ  i«in,  ia  a 
of  inquiry  was  returnable  at  a  general  return,  and  this  was  objected  on  error.  I'iscontina 
It  was  contended  to  be  but  a  miscontinuance,  and  cured  by  32  Hen.  8.  c.  30.,  J"j®|J|J"^ 
and  of  that  opinion  were  the  Court. 

16.  Hatward  v.  KiNSEY.  M.  T,  1701 .  K.  B.  12  Mod.  Rep.  578.  And  the  o 

On  a  writ  of  error,  the  Court   agreed  if  a  continuance  be  not  alleged,  it  ^}^'**°  ^ 
shall  be  intended  a  discontinuance,  for  it  is  so  of  course.  confinn 

16.   Blake  v.  Dode.mead.  T.  T.  1726.  K.  B.  2  Stra.  775.  ance  ia  a 

A  demurrer  was  qttod  narratio  minus  svfficxvns  in  lege  existii  ad  actionem  ma-  discontina 
mUenend,  and  the  joinder  was  quod  bene  bonum  et  stifficiens  existii  ad  execviion^^  ance. 
&c.;  this  was  contended  to  be  a  discontinuance.  But  the  Court  agreed,  if  f  ^^1  J 
the  joinder  had  been  otherwise,  it  would  have  been  a  discontinuance,  the  de-  .  ^^^ . 
elaration  and  writ  being  synonymous,  and  the  demurrer  being  wrong,  the  '^*  ffde" 
plaintiff  could  not  demur  to  it.    *  fendant  de 

man,  altagiog  the  declaration  to  be  inaQflicient,  to  a  joinder  in  demnrrer,  alleging  the  writ  . 
to  b«  anfficienty  ia  no  diacontinaance. 

17.  Bonner  ▼.  Hall.  E.  T.  1697.  K   B.  1  Ld.  Raym.  339. 

On  an  indelntaius  asfiumpsit,  the  defendant  pleads  in  abatement,  another  ac-Bo,  in  a  re 
tion  depending  in  the  C.  B.  for  the  same  cause;  the  plaintiff  repl  es,  that  nc»  P'ication  to 
action  was  depending  for  the  same  cause,  and  therefore  petit  judicium  de  de-^J^^  *"  '"j* 
bito  ei  danwisy  on  which  the  defendant  demurs,  the  plaintifl  joins  in  demurrer,  ^iijch  ten 
and  concludes  rightly.     It  was  contended  to  be  a  discontinuance,  but,  dem  an  is 

Per  J.  C.  Holt.     This  case  dii  iers  from  that  of  Bisse  and  Harcout;  3  Mod  ane,  the 
281.  the  plea  there  being  good;  and  when  the  plaintiff  replied  new  matter  to  piaiotifT 
maintain  his  writ,  he  should  have  made  his  replication  accordingly;  where  the  ?*^^Jf^ 
plaintitl'traverses  the  defendant's  plea  in  his  replication,  and  offers  an  issue  and  dama 
he  may  pray  judgment  de  debiio  et  damnisy  because  if  the  matter  is  tried,  pe-gea,  and  it' 
rem ptory  judgment  ought  to  be  given;  but  in  this  case  the  first  fault  is  in  the  is  no  diacon 
defendant,  the  plea  being  ii),  and  therefore  the  defendant  was  ordered  to  an-  tinaance, 
Bwer  over. 

18.  Serres  v.  Doda.  E.  T.  1807.  C,  P.  2  N.  R.  405. 

Declaration  in  replevin  by  A   B.  and  his  wife,  without  showing  any  cause  ^^  ^®^**°*^ 
for  joining  the  wife.     Demurrer.     It  was  contended,  that  the  demurrer  not  be-  fj^^'^gp  "^^ 
ing  accompanied  with  an  avowry  and  prayer  of  a  return,  was  a  discontinuance  ^jihont  ad' 
that  when  the  defendant  pleads  any  plea  which  takes  away  the  plaintiff's  right  ding  an  a 
to  the  goods,  he  need  not  avow;  but  that  in  other  canes  he  must;  otherwise  it  vowry  and 
is  a  discontinuance:  for  such  plea  does  not  lead  to  a  determination  of  the  suit,  prayer  of  re 
But  the  Court  said,  that  the  only  question  was  whether  they  would  consider '°''°*.^'^^'* 
the  demurrer  as  frivolous;  and  not  thinking  that  it  was  so,  they  would  not  hold  tinaance. 
it  to  be  a  discontinuance.  .  . 

19.  Birch  v.  Lengen.  E.  T.  1681.  K   B.  2  Mod.  316.  ^nd  gmng 
In  one  continuance  from  one  term  to  another,  there  was  a  blank.     On  "fo- Jhan^ia  ne 

tion  to  amend,  the  case  of  Friend  v.  Baker,  Stiles,  339    was  cited;  where  ceasary,  ia 
Roll,  C.  J.  said,  that  the  giving  a  day  more  than  is  neceasary,  is  no  disconti-  no  di«con 
nuance;  but  where  a  day  is  wanting  it  is  otherwise.  tinuance; 

Per  Pemberton,  C.  J.     This  is  not  a  discontinuance,  but  an  insufRcient  one;  ^^^  where 
in  fact,  an  omission  of  the  clcrk^only.     But  Jones,  J.,  differing  in  opinion,  itj^nptinjl    it 
was  adjourned.  ig  ©ihcr ' 

(6)  From  what  time  ii  operates.  wise: 

Kvioht's  Case.  H.  T.  1702.  K.  B.  2  Ld.  Raym.  1014.  »  392  "| 

Hoh,  r.  J.,  said,  a  discontinuance  only  relates  to  the  time  of  its  being  en-  A  discon 
tered  on  the  record.  tinaance 

only  operate!  from  the  time  when  it  ia  entered. 
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A  discoa  (c)   ComequenceB  of. 

tinnnnce  as  ^^^X  V.  LowTHER.  T.  T.  1699.   K.  B.  1  Ld.  Raym.  597. 

fend"  at  ia       Adjudged,  on  Stat.  39  Ed.  3.,  that  in  trespass  a  discontinuance  a«  toooe  de- 

•o  aa  to'      fendant  is  a  discontinuance  as  to  all. 

ai:.*  (d)  How  aided, 

A  discon  1-  Pi  YNTER  V.  Bosen,  M.  T.  1690.  K.  B.  I  Show.  320. 

tinuance  is      It  was  resolved  that  a  discontinuance  of  process  is  helped  bf  appearance, 

helped  at    and  so  it  wa.s  held  in  the  case  of  Marsham  v.  Anderson,  2  Keb.  34.     See  1 

pearancef  '^'  Anon.  T.  T.  1691.   K.  B.  12  Mod.  Rep,  8. 

Semble  '  ^^^  Holt,  C.  J.  An  appearance  does  not  help  a  discontinuance,  aa  it  does 
contra  ^  miscontinuance;  and  it  is  a  question  whether  a  discontinuance  in  process  is 
aDd  it  is  helped  by  the  statute  of  jeofails;  a  discontinuance  in  pleading  may  be  helped, 
doubifnl,  3.  Salisbury  V.  Proctor.  H.  T.  1695.  K.  B.  3  Salk.  130. 

whether  dis  An  action  was  brought  against  two.  defendants,  one  joined  issue,  and  the 
continu  other  demurred;  the  issue  was  tried,  and  there  was  a  verdict  against  that  de« 
cewTbe  ^^^  fendant;  so  that  no  da^  was  to  be  given  to  him;  but  as  to  the  other,  day  should 
helped  by  ^^  giYen,  and  continuances  entered  till  judgment;  but  none  being  entered,  a 
the  statute  writ  of  error  was  brought,  and  these  discontinuances  were  assigned  for  error; 
of  jeofails;  for  being  after  verdict,  they  could  not  be  helped  by  the  verdict.- 
At  any  rate  Per  Holt,  G.  J.  Discontinuances  are  helped  as  well  after  the  verdict  as  be- 
lt is  aided  fore;  and  so  it  has  been  adjudged;  for  the  statute  says,  where  the  fact  is  tried, 
I  %q«!i*l  '*^'**^^"*  relating  to  discontinuances  before,  more  than  to  those  after  a  verdict. 
And  a  "*•  ^^^'^  ^-  Barker.  E.  T.  1695.  K.  B.  6  Mod.  208.  S.  P.  Walumit.  Smith. 
plaintiff  T.  T.  1691.  K.  B  1  Salk.  I. 

since  2  P^^  Cur.     On  motion  to  discontinue,  after  a  general  verdict,  the  Court  will 

Hen.  7.  not  sufter  the  plaintiff  to  discontinue  his  action:  it  has  beeniillowed  after  a  spe- 
canoot  dis  cial  verdict,  and  an  argument  at  bar;  so  likewise  after  joining  in  demurrer,  but 
coDtmae  or  ^^^  ^j^^j.  arguing  such  demurrer.  But  the  stat.  H.  4.  ordains,  that  after  ver- 
^  ^^g^^^P  diet,  a  plaintiff  shall  not  be  nonsuited;  which  was  otherwise  at  common  law; 
di"t,  as  he  ^^^  ^^^^  did  not  like  his  damages,  he  might  be  nonsuited, 
might  at  5.   Humbie  v.  Bland.  E.  T.  1795.  K.  B.  6  T.  R.  255. 

common  In  error,  on  a  penal  statute,  on  the  ground  that  there  was  a  discontinuance 

law.  of  the  suit  from  one  term  to  another;  the  32  H.  8.  c.  30.  was  relied  on,  which 

The  82  H.  aids  all  miscontinuance  and  discontinuance,  by  the  appearance  of  the  part}r. 
%*'h  ^  d"^  And  in  Smith  v  Bower,  Cro.  Jac,  528,  it  was  holden  that  a  discontinuance, 
contina  ^^^  aided  after  verdict.  And  in  Sedgwicke  v  Richardson,  3  Lev.  374,  it  waa 
ance  is  aid  held,  "  that  if  it  should  be  taken  to  be  a  discontinuance,  that  was  remedied  by 
ed,  extends  the  3'i  H.  8  ,  which  extends  to  actions  upon  penal  statutes,  they  not  being  ex- 
to  penal  accepted. " 

tionj.  p^j^  Q^^     rp^Q  objection  as  to  the  discontinuance  cannot  prevail.     It  is 

clearly  answered  by  the  case  in  Dyer,  346. 

(e)  Judgment  on. 
The  judgment  on  a  discontinuance  is,  that  the  plaintiff  take  nothing  by  bis 
bill;  see  Tidd's  Forms,  266. 

DISCOUJ^T.     See  tits.  Bills  ofExchunge\  Interest-,  Payment;  Usury, 

DISFRJiyCHlSEMEJ^T.     See  tit.  Corporation, 

DISHOJrOUR.     See  tit.  Bills  and  Notes. 

DISOBEDIENCE  TO  ORDER  OF  JUSTICES,  See  tit.  Justice  rf 
the  Peace. 

DISORDERLY,     See  tit.  Fa^an/. 

*  .^nd  if  a  defendant  makes  a  discontinuance  by  his  demurrer,  the  plaintifT  may  either 
take  judgment,  or  join  in  demurrer;  see  1  Salk.  4;  2  Ld.  Raym.  1006.  So,  if  there  be  a 
discontinuance,  judgment  will  bo  reversed;  see  Cro.  Jae.  591. 

t  Verdict  and  judgment  by  default;  see  1  Saand.  288.  b.  And  judgment  has  been  allow- 
ed to  be  entered  in  another  term,  after  argument,  to  save  a  discontinuance;  see  1  Ld. 
Raym.  716. 
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DISORDERLY  HOUSES      See  tits.  Bt^wdy-houae ;  Dancing-,  Use  and   [394  | 
Occupation. 

DlSPEJ>rSATIOJ>r.     See  tit.  Eidniiasiical  Persons, 

DISSECTIOJ>r.     See  tits.  Surgeon-,  Treason;   Work  and  Labour. 

DISSEISLY. 

(A    What  amoi^nts  to,  p,  394. 

(B    Of  dissp.isi.vs  at  election,  p.  395. 

(C)  Epfect  of,  p.  396. 

(D)  What  co.nstitutes  a  disclaimer  of,  p.  396. 

(A^  What  AMorNTS  to. 
1.  Ballard  v.  Gerard.  M.  T.  1701.  K.  B.   1  Salk.  333;  S.  C.   I  Ld-      therein 

Raym.  703.  freehold* 

It  was  resolved,  that  if  an  office  be  a  freehold,  the  dienial  ofjust  fees  amounts  ^\^Q  denial 
to  a  disaeisin.  of  fees  its 

^.  Mayor  of  Norwich  v.  Joh^^son.   H.  T.  1685.  K.  B.3  Mod,  91.         diMeiiin.* 
It  was  contended  by  counsel,  and  not  denied'  by  the  Court,  that  where  a  So,  ifletsor 
man  made  a  lease  f )r  life  and  died,  and  then  his  heir  suffered  a  recovery  ofciako  a 
the  same  land  without  making  an  actual  entry,  this  is  an  absolute  disseisin,  be-  jf?^  ^'' 
cause  the  lessee  had  an  estate  for  life;  but  if  he  had  been  tenant  at  will,  it  J^^  '^"^^ 
might  be  otherwise.  hin  son  saf 

3.   Krepj  V   KiRBT.   E  T.  1674.  C.  P.  2  Mod.  S3.  fei  a  reco 

Ejectment.     The  lessor  of  the  plaintiff  claimed  under  a  surrender  made  to^ery; 
him   by   W.   Kirb>,  who  had  an  estate  in  the  land  after  the  decease  of  his  fa- Or  if  a  co 
ther,  but  entered  during  his  life.     It  was  adjudged  that  he  thereby  became  a  pyholder  in 
disseisor,  and  that  the  surrender  v/as  void.  revewion 

4.   Taylor  ex  dem.   Atkins    H.  T.  1757.  K.  B.  1  Burr.  60  S.  C.  1  Ken-   r  3^,5^ 

.    „  ./.  yon,  143.  ^  r.   ^  the  tenant 

A.  B.  tenant  in  tail  m  remainder,  entered  upon  the  estate   of  C.  D.   tenant  for  life,  it 
for  life,  under  a  judgment  in  ejectment  and  enfeoffed  for  the  purpose  of  making  it  is  a  die 
a  tenant  to  the  pracepe.     On  the  question  whether  this  amounted  to  a  disseis-  •eisin. 
•in,  the  court  held,  that  an  entry  under  such  a  judgment  could  not  po<;sibly  be  Bot  an  en 

adisseissin;  and  that  a  recovery  suffered  by  means  of  it  could  not  be  t*up- !**>  °"^^'' " 

,   J  '  ''  ^  *^   jodsment 

ported.  "jjj  ^-^ 

5.  Williams,  d.  Huoheb  v.  Thomas.  H.  T.  1810.  K.  B.  12  East,  141.      ,^3^  ^.g^* 

Tenant  for  life  having  levied  a  fine,  afterwards  devised  the  premises,  and  not  be  dee 
died  seised.     The  Cuirt  held,  that  the  entry  atid  continuing  possession  of  the  med  a  die 
devise,  (the  defendant  in  this  action  of  ejectment)  was  no  disseissin  of  the  re-*®"'"-'^ 
versioner,  disseissin  importing  an  ouster  of  the  rightful  tenant   from,  the  pos-  8o»  *,^,"* 
session,  and  an  usurpation  of  the   freehold  tenure;    and  that,  therefore,   "^^       #fo|. 

*  Dig«eisin  is  a  wron;;fu]  putting  out  of  him  that  ia  seised  of  the  freehold;  see  Co.  Lit.  \\f^^  ^||o 
277.     Disseisin  may  be  effected,  cither  with  reference  to  corporca'  inheritances  or  incorpi?-  eontiones 
rcnl.     Disseisin  of  thin^i^  corpoiroal,  as  of  houses,  lands,  cVc,  must  be  by  entry  and«'icni:*l  -^  po^geg 
dispossession  of  the  freehold;  sec  C'o,  Lit.  l&l;  as  if  a  man  enters  either  by  force  or  fraud 
inso  the  house  of  another,  and  turns,  or  at  least  keep«»,  hira  or  his  servants  out  of  posses- 
sion.    Disseisin  of  incorporeal  hereditaments  cannot  be  nn  actual  dispossession,   for  the 
subject  itself  is  neither  capable  of  aciual  bodily  posse.ssion  nor  dispossession,  but  it  de- 
pends on  their  respective  and  various  kinds,  being,  in  general,  nothing  more  than  a   dis- 
turbance of  the  owner  in  the  means  of  coming  »t,  or  enjoy  ins;  them:  see  ^  Dla.  Com.  179; 
hence,  in  an  assize  belwepn  .wo  tcnints  in  common,  a  forbidding  by  word  of  mouth  to  the 
tenant    to  pay  his  rent  was  adjudged   a  disseisin;  see  T.  Raym.  371.     So,  if  lessee  fur 
j'cars,  from  a  diy  to  oriie.  ens  or-*  before  the  day,  and  continues  aOcrwards,  beisadissei^ 
sor;   see   1  Sid.  8.     And  a  person  entering  upon  a  void  grant  is  a  disseisor;  see  3  Co.  9.  b.; 
10  Mod.  265. 

f  So,  a  lease  and  entry  by  the  lessee  is  tot  a  disseisin  in  fact,  unless  the  entry  be  for- 
cible, or  with  a  manifest  mtention  to  disseise:  Jerritt  v.  Weare,  3  Price.  575, .  abridged 
an*o,  rit.  "  Covenant."  So,  where  mortgagee  covenants  that  mortgagor  shall  quietly  enjoy, 
till  default  of  payment,  and  then  assigns;  after  such  assignment,  inortgiigor  is  only  tenant 
at  sufferance;  but  his  continuing  in  possession  does  not  turn  the  term  to  a  right,  nor  niake 
a  disseisin.  So  a  bare  entry  on  another,  wilh'»ut  an  expulsion,  makes  only  such  a  seisin, 
that  tbe  law  will  adjud<;o  him  in  possession  only  that  has  the  right,  and  does  not  work  a 
disseisin;  Smartlev.  Williams.  1  Salk.  245.  abridged  post,  tit.  "Mortgage." 
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810II,  If  ■©  question  could  arise  whether,  considering  the  devisee  of  the  reversion  as  a  dis- 
the  remain  ^^*^^o^»  ■  fi"®  *^^  co^izance  de  droit  come  ceOy  levied  by  him  before  entry  to  a 
der-ftiBB.     stranger,  without  any  declaration  of  uses,  would  bar  his  right  of  entry  by  es- 
toppel and  fortify  the  estate  of  the  disseissor;  or,  whether  it  would   simply  en- 
ure to  his  own  use,  or  be  altogether  inoperative. 

(B)  Of  disseissins  at  election.* 
(C)  Effect  of. 
If  a  ion  par  Mator  of  Norwich  v.  Johnson.  H.  T.  1685.  K.  B.  S  Mod.  91. 

chase  in  jj  ^^g  stated  by  the  counsel,  and  not  denied  by  the  court,  that  if  a  son  pur- 

dlme^iied  bv  ^^^^  lands  in  fee,  and  is  disseissed  by  his  father,  who  makes  a  feofiinent  in 
his  father,   ^^^  ^^  another  with  warranty,  and  dies,  the  son  is  forever  barred;    for  though 
who  makes  the  d  sseissin  was  not  done  with  any  intention  to  make  such  feofiment,  yet  he 
a  feoffment  is  bound  by  this  alienation. 
I  39^  ]  (D)  What  constitutes  a  disclaimer  of  .J 

with  war      sfssenters,  aftin  Bfssentfng  Jllretf ng^fftousrs  utCb  JHfnfs^ 

lion  L'  t^^^-      ^^^  ^'^-  ^^^S^' 

boand  fer        BfSSOlUtfOII.     See  tits   Corporation;  Partners, 

erer.t  SfStflUr.     See  tit    Brewer, 

IBiBtXtBB'  See  tits.  Canal;  Churchwardens;  Ejectment;  Fieri  facias^ 
Liandhrd  and  tenant;  Land-tajt;  Overseer. 

I,  DEFINITION  AND  ORIGIN  OF;  p.  401. 
II.  FOR  AMERCEMENTS. 

(A)  For  what  offences  to  be  made,  ahd  the  difference  be- 
tween   AN    AMERCEMENT   AND    FINE,   p.    401. 
(B)    Bv    WHOM    TO    BE    MADE,    p.    403. 

(C)  Whose  property  mat  be  seised,  p.  402, 

(D)  Where  to  be  made,  p.  402. 

(E)  When  to  be  joint  and  several,  p.  402. 

(Fj  In  what  casks  the  things  mat  be  sold,  p.  402. 
Ill    FOR  CUSTOMS,  p.  402. 
IV.  DAMAGE  FEASANT. 

(A)  Definition  of,  p.  402, 

(B)  What  things  mat  be  distrained  as  such,  p.  402. 

(C)  By  whom. 

(a)  In  s;€neraly  p.  403.     (b)  In  particular. 
Ut.   Commoners,  p,  404.     2d.  LordsofManorSyp.  404. 
[39"  J  ,  (D)  At  what  time,  p    404. 

(E)  Duty  of  the  DifcXRAiNOR,  p.  405. 

(F)  As  TO  distraining  the  same  cattle  twice,  p.  405. 
(G^  Op  the  sale,  p.  405 

(H)  When  the  party  must  bring  his  action  and  not  dis- 
traiv.  p.  405. 

(I)  Of  the  ACTiov  for  impounding  or  detaining  cattle  af- 
ter tender  of  amends,  p.  406. 

•  A  disseisor  may  be,  or  not  he,  at  the  election  of  him  to  whoqa  the  tort  is  done;  see 
Carter,  16*i.  As  if  tenant  at  will  makes  a  lease  for  years,  it  \»  a  disseisin  at  the  the  elec- 
tion of  him  who  has  tho  freeho'd;  see  I-at.  53.  So,'  if  lessor  enters  upon  his  lessee  for 
year-,  lie  i>*  only  tenant  nt  will;  and,  thonirh  he  let  to  another  for  years,  be  is  only  a  dis- 
seisor  a«  r'eclion:   hut  if  ho  Ipr  toano'hei  fjr  life,  he  is  a  disseisor;  see  I  i^id.   t^49. 

t  Gilbert,  in  his  Law  of  Tennrea,  p.  ^1.  says,  when  any  man  is  disiseised,  the  duseiMr 
has  only  the  naked  po»<e8sion,  because  the  disseisee  may  enter  and  evict  him:  bat  against 
all  other  persons  the  disseisor  has  a  right,  and  in  this  respect  only  can  be  taid  Co  have  the 
right  of  possession;  for,  in  respect  to  the  disseisee,  be  has  no  right  at  a\\\  but  when  a  de- 
scent is  cast  the  heir  of  the  disseisor  has  jui  poste^sionis,  because  the  disseisee  cannot 
enter  upon  his  possession,  and  evict  him,  hat  is  put  to  his  real  action,  because  the  freehold 
19  cast  upon  the  heir.  ,And  a  disseisin  being  the  wrongful  act  of  a  stranger  is  not  a  breach 
of  the  covenant  for  validity  of  title;  that  the  person  under  whom  the  vendor  derives  title, 
had  leased  p>trt  of  the  premises  sold  to  one,  who  had  af^erward*^  entered  on  the  premisee 
demised;  Jerriit  v.  Weare,  3  Price.  604.  abridged  ante,  lit.  «*  Covenant." 

t  Acceptance  of  rent  from  the  disseisse--  amounts  to  a  disclaimer  of  the  iDtention  to.dii- 
seisc:  Jerritt  v.  Weare,  8  Price,  275.  abridged  an*f,  tit.  "  Covenant.*' 
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(J)    Op   the    ACTIO!*   FOR   DRIVING   THE    DISTRESS   OUT  OP  THE  COUN- 
TY.   &C.    p.    406. 

V.  FOR  DOUBLE  RENT  AND  VALUE,  p.  407. 

VI.  FOii  FINES. 

(A)  In  general. 

(a)  Must  be  reasonable j  p.  407. 
(6)  n^nd  not  jointly  imposed^  p.  407. 

(B)  In  particular,  p    407. 
(Cj  By  whom  imposed,  p.  407. 
(D)  Of  the  sale,  p.  407. 

VII.  FOR    PENALTIES    TO    BE   RECOVERED    BEFORE 

JUSTICES,  p.  407. 
VIII    FOR  PORT  DUES,  p.  407. 

IX.  FOR  RATES,  p,  407. 

X.  FOR  RENT. 

(A)  With  reference  to  the  several  kinds  of  rents. 

(a)  In  general, 
tst.    The  rent  must  be  ceriain^  p.  408.     2nd.    There  must  be  an  aciualldemisef 
p,  408.     Srd.  And  the  rest  reserved  to  the  persons  entitled^  p.  409.     ^h.    The 
def.d  by  which  the  rent  is  reserved  must  be   sufficient  in  pmnt  of  lata,  p.  110.     5th. 
As  to  what  rent  a  distress  generally  attaches^  p    410. 

(6'  In  particular, 
IsL  Assize,  p.  411.     "ind.   Charge.^  p.  4\\,     Srd    Fee-farm^  p.  411.     4(A. 
Secky  p.  41 1.  5lh.  Service  p   41 1.  Sfh.  Issuing  o^it  ofjwnxshed  lodgings,  p.  411. 

(B)  With  rrferevce  to  the  peksons  who  may  distrain.  I  ^^^   I 
(a)  Annuitants,  p.  '412.      (6)  Assignees,  p.    412.     (c)  Baron  and  feme, 

p.  412.     {d)  Ci'stui  que  use,    p.   412.       (e)    Common,  tenants   in,   p.  412. 

If)  Commoners,  p.  US,     (g)  Conusee  of  fine,   p.  413.     (h)  statute, 

p.  413.  (ii  Coparceners,  p.  113.  {j)  Corporafors,  p.  413.  ik)  Curtesy, 
tenants  by,  p.  413.  (/)  Devisee^,  p.  113,  (m)  Dower,  tenants  in,  p.  413. 
(n)  Elegit.,   tenant   by,  p.  414.     v>)  Executors   and  administrators,  p.  414« 

ip)  Feme  coverts,  p.  414.      q)  Free  bench,  tenants  by,  p.  414.     (r)  Gavel- 
Lind,  persons  seised  in,  p.  4 1 4       s)  Grantees,  p.  415.     (0  Guardians,  p.  4 15. 
(«»   Heirs,  p.  415.     (r)  J Mn' -tenants,  p.  4! 5.      (w)  The  King,  415.     (a?)  Le- 

fatees,  p.  416.  y  Lessees,  p.  416.  {z)  Life  tenants  for,  p.  446.  (a  1) 
iords  of  manors,  p.  416,  (6  T  T  unatics,  committees  of,  p.  416.  (c  1) 
Mortgagee,  416.  (d  1)  Parceners,  p.  417.  (e  I)  Receivers;  p.  417.  (/I) 
Tail,  tenants  in,  p.  417.  {g  1)  Trustees,  p,  417«  {h  1)  Vie,  tenant,  per  au- 
tre, p.  417. 

(C)  With  reference  to  the  persons  whose  goods  mat  bb  dis* 

STRAINED. 

(o)  Ambassadors,   p.  417.     (6)  Bankrupts,  p.   41 1.     (c)  Coparceners,  p. 

417.     id)  Joint-tenants,   p.  418.     (e)  The  King's,  p.  418.     (/)  hii 

grantees,  p.  418.     {g)  Strangers,  p,  418.     (h)  Under-tenants,  p.  418.  , 

(D      W'TH  reference  TO  THE  THINGS  WHICH  MAT  BE  DISTRAINED.     ■  I     ^^^    ^ 

\a\  hi  general. 
Ist.  Must  be  valuable,  p.  419.     2nd.  Capable  of  identification,  p.  419.    3d. 
Not  perishable,  p.  419.     4th.  In  use,  p.  419.     5th.  For  a  special  purpose,  p. 
420.     6th.  Nor  belonging  to  the  freehold,  p.  420. 
(b)  In  particular. 
1st.  Cattle,  agisting,  p.  420.     2nd.  Com,  grass,  hay,  hops,  kc.  p.  420. 
3d   Implements  of  trade,  p.  421.     4th.  Limekilns,  p.  421 '  5th.  Plough,  beasts 
of,  p.  421.     6th.  Trees,  shrubs,  and  plants,  p.  4i2.     7th.  Wearing  apparel, 
p.  422 

(E)  With  reference  to  things  in  the  hands  of  third  persons. 

(a)  Carriers,  p.  423.  (6)  Executors  and  administrators,  p,  423.  (c)  Fac- 
tors, p.  423.  (d)  Innkeepers,  p.  424.  (e)  Stable-keepers,  p.  425.  (J) 
Wharfingers,  p.  425. 

(F)  With  reference  to  things  in  the  custody  of  the  law,  p.  426. 
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(G)  With  reference  to  the  place  in  which  a  distress  may  be  made. 
(o)  In  an  enclosed  place,  p.  428.     (6)  Not  in  the  highway ,  p.  428.     (cj  >ior 
on  other  lands  than  those  on  which  the  rent  is  charged,  p.  4^8. 

(U)  With  reference  to  the  period  limited  for  making  a  distress, 
p.  428. 

(I) the  mode  of  conducting  a  DISTREiSS. 

(a)  In  general. 
1st.   Of  the  demand  of,  and  tender  of  the  rent,  p.  429.     2d.    By  whom. 
i  400  ]        1 .  By  bailiffs,  p.  429.     2.  By  Landlords,   p.  429. 

3d,  At  what  time  to  be  made,  p.  4.9.     4th.  Of  the  warrant,  p.  430.     5th. 
Of  breaking  open  doors,  ^c.  p   4"^0.     6th.  Of  the  inventory,  p.  431.     7th  Of 
the  notice,  p.  431.     8th.  Of  the  appraisement,  p.  4*31.     9th.  Of  the  sale,  p. 
432.      10th.  Of  the  removal,  p.  43J.    1 1th.  Of  the  surplus,  p.  433.     12th.  Of 
the  duty  of  the  distrainor,  p.  434.     13th.  Of  the  charges  (o  be  paid  to  the  dis- 
trainor, p.  434, 

(6)  In  particular, 
1st.  Where  the  goods  are  already  in  e.tecution,  p.  434. 
(J)  With  reference  to  the  making  several  distresses  for  the  samee 
RENT,  p.  435. 

(K) MAKING  A  JOINT  DISTRESS  for  SEVERAL  RENTS,p.435. 

(L)    — A  FRAUDULENT  REiMOVAL. 

(a)    What  cases  are  within  the  statute y  p.  435. 
(6)  Form  of  seising  such  goods ,  p.  436. 

(c)  Cfthe  penalty, 

1st.  By  whom  incurred,  and  how  proved,  p.  437.     2nd.  Remedy  for. 
1.  By  application  to  justices,  p.  438.     2.  In  the  superior  courts,  p.   43B. 
3.  Appeal  from  justices  of  the  peace  to  sessions,  p.  439. 

(d)  Of  pleading  the  clandestine  removal,  p.  439. 

(M)  With  refere?^ce  to  distraining  where  no  rent  is  »ue,  p.  440. 
IX.  FOR  PORT  DUES,  p.  440. 

X.  FOR  SERVICES,  SUITS,  AND  RELIEFS. 

(A)  Of  fealty,  p.  440. 

(B)  Of  heriots,  p.  440 

(C)  Of  courts  leet,  p.  440. 

(D)  Op  courts  baron,  p.  440. 

(E)  Of  customary  courts,  p.  440. 

(F)  Of  cofthold  services,  p.  440. 

(G)  Op  Reliefs,  p.  440. 

XI.  FOR  TAXES,  p.  440. 
XII.  FOR  TOLLS,  p.  440. 

XIII.  EXCESSIVE. 

(A)  Action  for. 

(a)   When  maintcUnabUj  p.  441. 
f  401  1  W  Form  o/,  p.  441. 

(c)  Declarationf  p.  443, 

(d)  EvidencCy  p.  443. 

(e)  WitnesseSy  p.  443.. 

(B)  Indictments  and  informations  for,  p.  443. 

XIV.  IRREGULAR,  p.  444. 
XV.  WAVER  OF,  p.  445. 

XVI.  EFFECT  OF,  p.  446. 

XVII,  OF  THE  ACTION  TO  RECOVER  BACK  MONEY  GI- 
VEN TO  RELEASE  PROPERTY  ILLEGALLY  DIS- 
TRAINED, p.  446. 
XVIII.  OF  PLEADING  A  DISTRESS,  p.  447. 
XIX.  OF  RESCOUS  AND  POUND  BREACH,  p.  447. 
XX.  OF  REPLEVYING  DISTRESSES,  p.  447. 

I.  DEFINITION  AND  ORIGIN  OF.* 

•  The  term  "<*tftte«'*  i«  derired  frtnuhe  f renoh  tfrord  ^*  distresse)'*  in  Laiin,  it  is 
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II    FOR  AMERCEMENTS. 
(A)  For  what  offences  to  be  made,  and  the  difference  between  aJt  x 

AMERCEMENT  AND  FINE.       SoC  flw/c,  Vol.  i.,  ffOm  p.  G03  tO  607. 

(B)    By  WHOM  TO  BE  MADE  *  |   402    \ 

(C)  Whose  property  may  be  sEisED.t 

I'D)  Where  to  be  made. J 

(E)  When  to  be  joint  and  several.^ 

(F)  In  what  cases  the  things  may  be  sold.]] 

III.  FOR  CUSTOMS.     See  aide,  vol     vi.  tit.  Copyhold,  p.  508,  and  vol. 

vii.  tit.  Custom,  p.  492. 

IV.  DAMAGE  FEASANT. 

(A)  Definition  of.     See  anle^  vol.  vii.  p.  497. 
(B)  What  things  may  be  distrained  as  such.*"* 
1.  Vasporv   Edwards.  H.  T.  1701.  K.  B.  12  Mod.  660. 
Per  Holt,  C.  J.    If  many  cattle  are  doing  damage,  a  man  cannot  take  one  of   ^*   *?** 

trailed  **  dutrCetio  sive  auf^uatia,^*  becaase  the  thingB  distrained  are  put  into  a  strait,  taken  for 
which  we  call  a  poond;  nee  Co.  Tatt.  96.  a.  A  distress  is  tlie  taking  of  a  personal  chattel 
oat  ef  t  te  poAsesaion  of  the  wrons-doer  into  the  custody  of  the  party  injured,  to  procure 
•atbfactioo  for  the  wrong  committed;' see  8  Bla.  Com.  6;  Brad.  Dial.  1.  This  remedy 
appears  to  be  of  soch  remote  antiquity,  that  we  have  no  memorial  of  its  origin;  and  as 
this  power  was  aaeiently  used  by  the  lords  it  grew  as  burthensome  and  grievous  to  te- 
oants,  as  the  feudal  forfeiture;  there  b<i(ig  no  ditference  to  the  tenant  betweairthe  lords 
seising  the  land  itself,  turning  hitn  out  of  possession,  and  his  stripping  him  of  the  whole 
4>rodoce  of  it  at  his  pleasure;  and  not  only  the  produce  of  the  farms,  but  the  indueta  and 
illata,  and  every  thing  that  was  brought  on  the  land  were  liable  to  tho  lord's  distress.  By 
this  means,  all  the  plunder  of  the  war  which  the  vassal  had  brought  home  was  often  car- 
ried off  by  the  lord,  and  the  distress  by  his  power  removed  ont  of  the  reach  of  the  tenant, 
and  that  on  the  sli:(htest  occasions.  The  power,  thus  practised,  did  not  only  oppress  the 
tenants,  but  put  them  so  entirely  under  the  control  of  the  lords,  as  to  enable  them  to  bring 
great  numbers  of  vassals  into  the  fi  Id  against  their  prmce,  and  thereby  disturb  ibe  public 
peace  of  the  kingdom.  But  these  oppressions  ended  with  the  distractions  of  the  barons' 
wars;  for,  towards  the  end  of  the  reign  of  Henry  III-  there  were  particular  laws  made  to 
regulate  the  manner  of  distraining,  not  permitting  the  lords  to  extend  this  mode  of  proceed- 
ing beyond  the  mischief  it  wa<4  fir^t  introduced  for,  which  was  no  more  than  to  empower 
the  lord,  by  seising  the  chattels,  to  oblige  th^  tooanl  to  perform  the  feudal  services.  These 
were  to  remain  in  the  lord*s  handd,  as  pledges  to  compel  the  performance,  and  the  deten- 
tion was  no  longer  lawful  than  while  the  tenant  refused  to  do  the  services  which  were  re- 
served by  the  feudal  contract;  see  i'rad.  Dist.  8;  2  Inst.  102.  103;  Gilb.  Dist.  1 

A  distress  is  of  two  kinds,  eithor  for  non-payment  of  rent  or  other  dnties,  or  for  cattle 
trespassing  and  doing  damage,  see  Brad.  Dist.  1.  :''^.^'d| 

*  Amercements  may  be  made  by  a  court  baron  or  leet;  but  for  those  made  in  tho  for- 
mer, there  can  be  no  distress  in  the  absence  of  a  prescriptive  right;  see  11  Co.  Rep.  45; 
snlessio  the  case  of  the  king;  Cro.  Eliz.  748. 

t  The  property  of  a  stranger  cannot  be  seised  for  an  amercement,  it  being  merely  a  per- 
sonal oifeoce;  see  2  Hawk.  P.  C.  ^9. 

X  The  statute  of  Marlbridge  does  not  apply  to  a  distress  for  an  amercement,  and  con- 
•eqaently  it  m.iy  be  made  in  the  highway;  see  11  Co.  Rep.  42;  so  as  it  be' within  the  ju- 
risdiction of  the  Court;  see  I  Roll.  Abr.  670,  and  it  be  on  the  lands  jof  others,  provided 
the  offender's  goo  is  be  there;  ibid. '  And  it  has  been  holden  that,  if  a  man  belonging  to 
one  district  of  a  leet  be  amerced  in  the  court  leet,  iiis  goods  may  be  taken  in  any  part  of 
its  jurisdiction,  though  in  a  different  district ;  see  11  Co.  Rep.  44. 

§  ^o  person  shall  distrain,  as  for  an  entire  snm,  where  there  are  several  amercements 
doe  for  distinct  offences,  as  oach  amercement  oui;ht  to  be  levied  separately;  see  Gilb.  Dist. 
58.  And  thoajrh  where  one  offence  U  committed  jsintly  by  several  persons,  the  amerce- 
ment may  be  joint;  yet  it  onnat  be  severally  offered  upon  each,  and  several  distinct  dis- 
tre^es  must  be  <iisde  for  such  afferrnents.  But  where  the  commission  of  the  offence  is  se- 
veral on  each  of  the  defendants,  the  amercements  must  be  several  also;  see  11  Co.  Rep. 
42. 

II  '^hfl  power  of  sellin(r  the  distress  for  an  amercement  belongs  only  to  •  court  leet,  and 
therefore  an  amercement  in  a  court  baron  cannot  be  sold  without  a  special  custom  or  pre- 
scription to  warrant  such  sale;  see  Noy.  17. 

^*  Boasts,  not  in  use,  may  be  distrained  damage  feasant;  see  6  T.  R.  183;  but  the  dis- 
tress must  be  confined  to  the  very  thing  which  is  committmff  the  injury;  see  Willes,  688. 
And  things  can  be  considered  as  damage  feasant  only  on  a  private  soil:  so,  that  corn  pitch- 
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damage  them  as  a  distress  for  the  whole  damage;  but  he  may  distrain  one  of  them  for 
committed  j^g  ^^yy^  damage,  and  bring  an  action  of  trespass  for  the  damage  done  by  the 
by  several,  ^^g^       g^^  VVilles,  (.38. 

[  403  J  2.  E   ^!o^tE  V.  TucKCR    T.  T.  1704.  K.  B.  6  M-  d.  198. 

And  cattle  In  replevin,  the  defendant  made  co.iusancc  as  bailiff  tu  J.  S.  frT  rent  on  a 
cannot  be  demise  by  the  said  J.  S.  of  the  place  whore,  &c.  and  pleaded  in  bar,  &c  that 
distrained,  J  g  whose  fee  it  was,  time  out  mind  used  and  ought  t(»  repair  and  maintain 
escaped  by  ^^®  fehces  between  the  plaoe  where,  &.c.  and  ihe  plainti  's  land  next  adjoin- 
default  of  ing,  and  through  h  ant  ofrerair  the  plainti  's  catile  escaped  into  the  place 
the  fences,  where,  Slc,  and  were  distrained  for  damage  feasant;  and  on  demurrer, 
which  the  Holt,  C.  J.  Ii  is  impossible  to  say  when  the  plaintiff's  inheritance  is  char- 
partj  dia  g^j  ^yjjjj  ^^^  repairs,  he  should  take  advantage  of  his  own  wrong  in  not  repair- 
ouffhVto  '"S'  ^y  making  the  escaping  cattle  a  distress  for  damage  feasant.  •  See  2 
have  re        Saund.  290.  n.  7. 

paired.*  3.   Baker  v.  Leathes.  M.  T.   1810.  Ex,  Wight  116. 

Semble;  .  In  an  action  for  not  removing  t  thes,  the  judge  t^tld  the  jury^  that  the  length 
that  tithes  of  time  was  not  to  influence  thom  as  to  the  damages,  because  afier  a  reasona- 
"1*7  ^c  dis^le  time  the  landholder  might  have  distrained  them  damage  feasant.  Onmo- 
mo^e  fea  **^°  ^^^  *  ^^^  ^"*''  ^^^  Court  said  this  is  the  first  time  we  ever  heard  of  a  dis- 
fan^,  ^''^^3  ^'^^  ^  tithe's  damage  feasant;  possibly  it  may  be. 

(C)  By  whom.  . 
(a)  In  general. 
Burt  v   Moore.  T.  T.  1793.  K.  B.  6  T.  R.  329. 
As  a  dii  The  plaintiff,  by  indenture,  demised  to  the  defendant  the  milk  and  calves  of 

tress  for  da  twenty-two  cows,  provided  and  to  be  provided  by  the  plainti  -',  and  which  should 
SMtu'^id  ^^  ^^^  expense  run,  be  fed,  and  depastured  on' certain  grounds;  to  have  and  to 
made  on  ao  ^^^^  ^^^  ^^^^  "^ii^  ^^^  calves  for  one  year,  at  a  certain  rent.  And  the  plain- 
count  of  an  tit  covenanted,  that  no  other  stock  than  the  twenty-two  cows,  and  a  mare  of 
immedidte  the  defendant's,  should  feed  on  the  said  premises.     The  defendant  entered  on 


injury  to  ^\^q  dairy,  and  during  the  term  other  rattle  of  the  plaintiH 'a  were  found  dep 
inent"of^  turing  on  the  premises,  which  the  defendant  distrained  and  impounded.  To 
land,  ihe  trespass  for  breaking  and  entering  the  plaintiff's  close,  and  taking  and  ios- 
right  of  di«  pounding  his  cattle,  the  defen  iant  justified  taking  the  cattle  as  a  distress,  be- 
[  40 1  J  cause  they  were  doing  damage  in  the  place  in  which,  ^c.  Replication  de  tn- 
tress  conse  jtiria  sua  propina. 

qnentiy  p^f.  Q^^    This  demise  of  the  dairy  is  a  demise  of  the  soil,  and  exclusive  use  of 

^vr  m^^  of  ^^^  ^^^^  grass  that  should  grow  on  the  close'  particularly  enumerated  in  the  lease, 
the  heibage^^  ^^  taken,  it  is  true,  by  the  mouths  of  the  plaintiff  ^s  cattle;  but  these  cattle 
of  the  soil,  ^^re  also  demised  to  the  defendant.  Although  the  defendant  was  restrained, 
by  the  agreement  to  a  particular  mode  of  occupation, 'he  was  also  considered 
as  occupier  of  the  land;  and  being  entitled  to  the  sole  use  of  the  land,  was  also 
entitled  to  maintain  trespass,  or  to  justify  distraining  the  plaintifl  's  cattle  da- 
mage feasant  there. — Postea  to  defendant 

(6)  In  particular. 
Isf.   Commoners.     See  ante,  vol.  v.  from  p.  689  to  691. 
2d.  Lords  of  Manors.     See  ante^  vol.  v.  p.  663  to  666. 
A  distress,  fX))  At  wuat  time. 

sanTmu^r  ^'  V^SPO'*  ^-  Edwards.  H   T.  1700.  K.  B.  1^  Mod.  660,661. 

be  mad©  ^^^  ^^^'     ^^*  ^^^  come  to  dis^train,  and  see  beasts  on  his  ground,  and  the 

whilst  thcj  owner  chase  them  out  before  the  distress  be  taken,  though  it  be  for  the  pur- 
ore  doing  pose  of  preventing  the  distress,  yet  the  owner  of  the  soil  cannot  distrain  them; 
the  damage  and  if  he  doos,  the  owner  of  the  cattle  may  rescue  them,   for  the  beasts  must 

fore  cannot  ^  '"  °  n^^^cket,  or  hides  brought  there  for  sale,  cannot  be  diatrained  as  damage  feasant;  for, 

he  taken       prepnrty  cannot  be  said  to  be  damage   feasant  in  a   pablic  market  jwhere  peivons  have    a 

thon»h  pur  ^^^^^  '®  ^""^  their  goods  for  sale;  see  Cro.  Eiiz.  76.   Noy.  19;  WiTles.  628.       Bat  where 

°    ^      any  thing  is'  placed  improperly  on  another  soil,  it    is  not  necessary  that  it  should  actaally 

do  an  injary  to  the  soil,  or  its  prodace;  if  it  incnmbere,  it  will  suffice;  see  T.  Jones,  198; 

Brad.  Di.4t.  204. 

*  Formerly  it  wa«  holdcn  otherwise;  see  2  i?aand.  289. 
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be  damage  at  the  time  of  the  distress,  and  they  f^annot  be  taken  on  fresh  pur-  poseW  driy 
suit,  en  ofr  by 

2.  Clement  v.  Milner.   H.  T.  1800.  N.  P.  3  Esp.  95.  ^**®;'  ®^" 

To  trespass  for  taking  a  cow,  the  defpiidiint  justiiied  taking  her  as  a  distress 
damage  feasant.     It  was  proved  that  th*j  fence  was  nut  of  re]»air,  which  it  was'^"^  »* 
the  plainti  •  's  duty  t  •  amend;  that  his  cow  had  entered  the  defendant's  field, '**®"1'-  *^'. 
whose  servant  turned  her  out;  she  entered  again,  and  the  defendant  seeing  his  er^oncowi" 
servant  driving  her  out,  ran  towards  the  place  where  the  cow  was;  h'>wever,  ter  the  lo 
she  had  entered  the  plainti  T's  field  at  that  timo,  into  which  the  defendant  fn-  cus  in  quo 
tered,  and  drove  the  cow  back  into  his  field,  and  thence  to  the  pound.     There  whilst  the 
being  contradictory  evidence,  p'*^^*®  «*'® 

Lord  Eldon^  C.  J.     If  the  jury  are  of  opini  •n  that  the  cow  was  actually  out  *",  *4Qr  ^ 
of  the  focus  tn  quo  before  the  defendant  had  got  into  it,  though  he  might  be  it.  cJ[„not^  f 
the  act  of  approaching  in  order  to  distrain  her,  thev  must  find  for  the  plaintitl  lerwardslie 
If,  on  the  other  hand,  they  thought  the  defendant  had  got  into  the  field  where  driven  off; 
the  cow  was  committing  the  trespass  before  she  had  been  turned  out  of  it,  they  •<>  a^^  to  a 
must  find  for  the  defendant.  "        void  the 

(E)    DUTV  OF  THE  DISTRAINOR.  dwtress. 

GiMBARTv.  PELAH..T  T.   1748.  K.  B.  2  Stra.  1272. 
The  defendant  justified  impounding  cattle  damage  feasant.     And  on  evi- It  is  the  dis 
dence  it  appeared,  that  he  put  them  in  the  next  pound,  though  it  happened  to  irainor's  du 
be  in  another  county.     And,  on  3  Lev.  48.  the  Chief  Justice  held,  it  did  not  '^  ^°  1"? 
make  him  a  trespasser,  though  it  subjected  hini  to  the  penahv  in  the  statute  I  fh" g^nie 
&  2  Philip  and  Mary,  c.  12;  wherefore  a  verdir.t  was  given  for  the  defendant,  county.! 

(F)    As  TO  DISTRAIMVG  THE  S\  VIE    CATTLE  TWICE,J 

(G    Of  the  sale.§  When  two 

(H)  When  the  party  must  fring  his  action,  and  not  distrain.  person*  are 

Chitrchiilv.  Evans.   E.  T.    1809    C.  P.    I  Taunt.  529.  entitled  to 

In  this  case  the  Court  held  that,  if  two  persons  have  the  concurrent  posses- ^•**^j°^*    . 
sion  of  land,  for  the  purpose  thai   each  may  take  profit  of  a  special  nature  g^uue  close 
and  distinct  form,  but  not  inconsistent  with  the  right  of  the  other,  the  one  can-  ihe)^  cannot 
Qot  distrain  the  cattle  of  the  other  damage  feasant,  the  remedy,  if  any,  being  distrain 
by  action.  eachoth 

(I)  Op  the  action  for  impounding  or  detaining  cattlb  after  tender  of®'/"  fS!!*n' 

AMENDS.  I,S  J 

Anscomb  V.  Shore.  H.  T.  1808,  N.  P.   1  Campb.   '85;  S.  C.  1  Taunt  26 1 .  p"^^""^^^ 
S.  P.   Sheriff  v.  James.  M.  T.   1823.  K.   B.    I    Bmg.  341;  S.  C.  8  action. 
Moore,  334. 
A  declaration  on  case  for  detaining  the  p]aintifi''s  cattle  in  the  pound  afler  ^ag^  ^^n 
a  tender  of  amends^  afier  stating,  that  the  plaintiflf's  cattle  had  been  distra  n-  not  lie  for 
ed,  damage  feasant,  alleged  that,  whilst  the  defendant  was  in  possession  o)  detaining 
the  said  cattle,  under  such  distress,  &c.  plaintiflf  tendered  satisfaction  in  dis-P****"*\^* 
charge  of  the  said  damage;  and  the  plaintiff  requested  the  defendant  to  >^®-<^e- ®*"J^'°^  ® 

*  So,  if  cattle  bo  damage  feasant  yesterday,  and  again  to-day,  they  can  only  be  die- render  ol  a 
trained  for  ^he  damage  they  are  doing  when  they  are  seii*ed  see  Puli.  N  P.  91;  though  a 
distremfor  rent  may  be  made  in  the  day-time,  cattle  damage  feasant  may  be  distrained  in 
the  night,  bceaose  the  beasts  may  be  gone  befire  that  time  arrives;  see  Inst.  142.  But 
t!>ey  cannot  at  any  time  be  distrained  in  the  king's  highway,  aniess  at  the  instance  of  the 
king;  52  Hen.  3.  c.  61. 

t  By  the  62  Hen.  ^.  c.  4.  the  cattle  shall  be  impoondfd  in  the  connty  in  which  the  dis- 
tress was  made  And  whero  the  cattle  was  pot  into  a  pound  in  anoiher  county,  the  dis- 
trainor was  hoideo  to  be  a  trespasser;  see  2  Stra.  1272.  They  may  be  pat  into  a  poond 
overt,  or  pound  covert;  if  put  into  the  latter,  the  distrainor  must  feod  ihem;  see  1  Stra,  47. 
It  is  also  the  distrainor's  doty  tO  use  caution  in  dcavoring  to  distrain  damage  feasant;  for, 
if  he  improperly  drive  and  chiiae  them,  so  as  to  injure  the  cattle,  he  will  be  liable  to  an 
action  for  the  damagis;  see  8  Leoa.  16. 

t  The  same  cattle  may  be  twice  distrained,  if  they  the  secon'l  lime  do  damage  on  the 
land,  although  their  owner  may  have  replevied  them  after  the  first  distress,  for  tbia  is  a 
new  injury;  seo  F.  N.  B.  71. 

§  The  2  W.  &  M.  does  not  affect  distresses  damage  feasant;  co'hsequently ,  they  remain 
as  they  were  at  coroiuon  law,  mere  pledges,  end  the  selling  of  them  will  make  the  parties 
distraining  trespassers  ab  inifiOi  Selw.  N.  P.  670. 
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mends         liver  an^  re««torp  the  '-aid  rattle  to  the  plaintiff,  yet  the  defendant  wowM  not  re- 
roade  suhse  ,.^.jvj.  jf,(.  mor^oy  -^o  tendcrf  d  in  discharge     and,  consequ*  n»l},  the  {4ainti*  ,   in 
quent  y  lo    ,,,.^1^,^  ^,^  obtain  thr  same,  wns   .lili^red  to  pay  the  defendant  a  greater  and  un- 
diiiB'    nor    rea-^' na»>le  sum.  to  wit    the  sum    I  of  5».  for  the  sUf»posed  damage.      It  was 
where  the    eintfnded^  titat  it  was  the  deiiE^ndant^s  duty  to  have  accepted  the  amends;  a1- 
teodcr  is      th  Ugh  t'.in  law  ga*  e  the  summary  remedy  of  distress  to  the  party  grieved,  it 
made  atter  ^qs  only  for  thr  purpose  of  compelling  satisfaction,  that  the  detention  of  the 
ihediatress,  (.ntjjj*^  gftcr  this  offer,  was  tortious,  and  that,  at  any  rate,  the  plaintiff  was  en- 
ihe  imooan  't^'^*^  ^^  recover  the  5/   5«.      Sefl  piv  J^  nsfieldy  C  J.    It  would  he  dangerous 
diDg,  ihe     ^^  ^U  ^^®  legality  of  a  distress  in  this  'orm  of  action.     The  plaintiff  has  mista- 
proper  rem  ken  his  remedy;  he   has  con^plained  of  the  cattle  being  detained  from  him. 
edy  in  that  Now,  the  law  has  pointed  out  the  specific  redress — that  is,  replevin;  if  he  had 
case  being  pursued  that  course,  he  migh«  have  recovered  his  cattle  immediately  after  they 
ep  erm.      ^yg^e  imp<*unded.     It  w^as  then  urged,  that  he  could  not  have  maintained  re- 
plevin, as  the  tender  of  amends  had  not  been  made  till  after  the  cattle  were 
impounded.     Per  MansfiM^  C.  J.  Then  the  question  is  at  an  end;  every  per- 
son who  has  read  Co.  Lit.  knows  that  a  tender,  after  the  cattle  have  been  im- 
pounded, comrs  too  late;  for  they  are  in  the  custody  of  the  law;  and  there 
could  be  no  tort  on  the  part  of  the  defendant  in  detaining  them. 

(J)    Of  thr  action   for  DRIVI^G  THE  DISTRRSS  OUT  OF  THE  COUNTY,  &C. 

Pope  v.  Davis.  H.  T.  1810.  C.  P.  2  Taunt.  252. 
In  an  ac  This  was  an  action  On  the  statute  1  &  2  Ph.  Sf  1V1.  c.  12.  for  driving  a  die- 
tion  for  dri  tress  out  of  the  hu  idred  into  another  county.  The  venue  was  laid  in  the  first 
r"*  oui*of  ^'**""^^'  '^^®  J"*^g®  before  whom  the  trial  to«  k  place,  conceived  thai  the  ve- 
the  county,  ""^  ought  to  have  been  laid  in  the  latter,  and  directed  a  nonsuit.  A  rule  nm 
f  407  1  ^^^  been  obtained  to  set  it  aside.  It  was  argued,  in  showing  cause,  that  the 
the  venae  offence  was  not  complete,  hut  by  impounding  the  distress  in  another  hire. 
may  be  laid  The  Court  made  the  rule  absolute, 
in  ei«her  ______««__ 

connty.  y    pQj^  DOUBLE  RENT  AND  VALUE.     See  tit.  Double  Rent 

and  Value. 


VL  FOR  FL\ES. 
(A)  In  genfral.. 
(a)  Must  be  rea8onahU'\      (6)  And  not  jointly  imposed.! 

(Bl    In  PARTICULAR. § 
(C^    Bv  WHOM  IMPOSED. II 

(D:  Of  the  sale.** 


VII.  FOR  PENALTIES  TO  BE  RECOVERED  BEFORE 
JUSTICES.     See  tit   Justice  of  the  Peace. 


VIII.   FOR  PORT  DUES.     See  tit   Port  Dues. 

•  Cattle  diMrained  for  damnge  fpanant,  and  in  a  private  ponnd,  the  ag«*nt  of  tli« 
distrainor  his  ivife)  Rtu'ing  nt  the  time  they  were  difllrained  to  be  sen r  to  the  pahlic 
poond.  Held.  fiiHl,  that  the  tender  of  Rmendn  to  her  w->s  nutTictent;  and  secondly,  that 
whilgi  thoy  ^\ere  in  the  piivnte  ponnd,  in  the  course  of  being  taken  to  the  pnb  ic  poond, 
the  tender  waa  too  late;  Sfe  4  Ring.  ?30. 

t  A  fine  which  is  not  reHson  hie  and  moderate  is  illegal,  and  not  binding:  and,  whe- 
ther it  he  reanonahle  iM  a  qae<*tion  of  law.  nee  II  Rep    45,  Brad.  Dist.  171. 

t  If  several  personn  be  guilty  ofoneoffo'ice,  they  should  not  be  jointly,  but  severally  fined; 
for  as  a  fine  is  commonly  impos«*d.  not  for  anv  general  neglfct  of  doty,  but  for  a  particular 
and  personal  mi?*fensnn<  e,  it  belong«>  to  the  vciy  nature  of  the  offence  that  its  puniahmeiit 
should  '>e  confined  to  the  individu.<l  who  i?  guilt\  of  it:*  see  P*ad   Dist,  172. 

§  Fines  are  generally  impox.  d  for  acta  of  contempt  and  disobedience;  see  Brad.  Di«t. 
160;  aid  post,  tit.   Fine. 

II  ourts  of  record  may  impo!»e  fines;  hence  acourt-leet  bemg  a  court  of  record,  nnd 
the  steward  a  judge  there,  he  may  impose  a  reasonable  fine;  see  Cro.  Eliz  5*1 ;  Moore, 
470.  But,  for  an  offence  out  of  court,  :i8  not  coming  to  do  suit  there,  the  steward  cannot 
fine;  Cro.  Eliz.  241, 

*•  The  power  of  selling  a  distress  for  a  fine  belongs  only  to  a  conrt-leet;  and,  therefore, 
if  it  be  imposed  by  a  Court-baron,  unless  there  be  n  castom  or  presnmptioo  to  warrant  it, 
the  dlstreifs  cannot  be  sold;  see  JVov.  17. 
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IX.     FOR  RATES.       Sre  tits.  Churchwardens;  Poor-Rates. 


X    FOR  RE.NT.  [408  ] 

(A)  With  reference  to  the  several  kinds  op  rent. 

{a\  hisctneral.  ^ 

!»/.    Tin  r  lii  must  be  certain. 
Parker  V.  Harris.  H   T.    1670.   K    B    4  Mod.  78;  S.  C.  I  Salk.  262. 
A  lease  for  years  reserved  rent  api^r  the  rate  of  18/  per  annum.      It  was  The  rent 
contended  and  resolved  by  the  Tourl  n  »t  to  he  a  good  reservation,  because  it  '"P*'  becer 
may  be  m  corn,  or  any  thing  satislacNirv.     nt'sid»'s.  an  action  may  be  brougnt  ^^^^  ^^^ 
every  day,  or  every  hoiir,  there  being  no  time  limited  when  the  rent  shall  be  (jf^e  of  pay 
paid.  mont.'' 

2/i/i   There  mxMt  be  an  acfnnl  demise. 

1.  Hegas  V.  Jo  ixVsoM.   M  T.    1809.  C.  P.  2  Taunt.  148. 

Replevin.     Cognizance.     It  appeared  that  the  plaioti  t  held  the  premises  The  owner 
under  an  agreement  for  a  lease;  the  plainti    had  been  in  possession  for  three  ®f     5  1,'*°* 
quarters  of  a  year.     At  the  trial,  the  jury,  under  the  judge's  direction,  who*®*^***  nnde* 
thought  there  was  no  demise  so  as  to  support  the  cogn  zance,   found  a  verdict  ^^  agree 
for  the  plainti  .     A  mntion  was  made  to  set  aside  this  verdict.     The  Court  ment  for  a 
refused  the  rule,  observing  that,  where  a  party  is  in  possession  of  premises  un-  leaac  can 
der  an  agreement  for  a  lease,  and  no    ther  circumstanres  exist  whence  an  im-  ^^\  ^*^ 
plied  tenancy  can  he  raised,  since  no  rent  is  due  for  the  occupati'^n,  hut  onlv,^'^"*"' 
if  any,  a  compensation  in  nature  of  rent,  the  owner  cannot  distrain  for  non- 
payment. 

2.  Dunk  v.  Hunter.  H.  T.   182?.  K.  B.  5  R.  &  A  322. 

In  this  case  it  appeared  that  a  tetiant  was  in   possession  under  a  memoran- There 

dum  of  agreement  to  let  on  lease,  with  a  purcliasing  clause  for  il  vears  at  the  "'"**  ,^®  ■" 

I  .     fr,>9     y  i-^r  ^ir  .'ij         actual  de 

net  clear  rent  of  63i,  the  tenant  to  enter  any  time  <in  or  before  a  particular  day.  ^^^^^  ^^  ^j^^ 

It  was  contended  that  this  agreement  did  not  amount. to  a  lease;  and  that,  un-  tenent  at  a 
less  the  tenant  held  under  a  demise  at  a  soecilic  rent,  the  landlord  had  no  right  Gzed  rent. 
to  distrain  for  rent  arrear.  No  lease  had  been  'executed,  and  no  rent  had  ever 
been  paid.  Ptr  Cur.  Upon  the  whole,  therefore,  it  «eems  to  us  thaf  the  par-  [.409  J 
ties  contemplated  the  execution  of  a  future  Icaj^e  Then,  if  this  was  not  an 
actual  demise  for  21  years,  the  party  did  not,  at  all  events,. hold  at  the  annual 
rent  of  63/.;  and,  if  so,  the  plaintiff,  by  law.  could  not  destrain,  the  rent  not 
being  fix«d.  If  a  person  bargains  for  a  lease  foi  J I  years,  the  rent  is  estimat- 
ed upon  an  average  for  the  whole  term,  and  it  may  be  of  no  benefit  to  the  par- 
ty whatever  tor  the  first  year  of  his  occupation.  Here,  the  rent  of  6.S/.  is  esti- 
mated on  the  terms  of  there  being  a  lease  granted,  and,  at  the  time  when  the 
distress  was  made,  no  lease  was  granted,  and  no  payment  of  rent  had  taken 
place.  We  think,  therefore,  that  the  plaintiff  did  not  hold  the  premises  at  any 
specific  rent;  and  that  the  defendant's  only  remedy  was  by  an  action  for  use 
and  occupation,  in  which  the  amount  of  the  rent  would  he  a  question  to  be  le(\ 
to  the  jury. 

Srd,    The  rent  mttsi  be  reserred  fn  the  persons  entitled, 

1.  Gates  V.  Frith    Hob.  1.-30.  Jho\\Tbe 

A  lease  for  years  was  made  by  a  tenant  in  fee-simple  and  his  son  and  ^'*^r  ^^^^^.^.^^  ^^ 
apparent,  to  commence  after  the  death  of  the  father,  reserving  the  rent  to  the  j^e  persons 
son  by  name,  but  not  reserving  it  to  the  heir  or  heirs  of  the  father.  entitled,! 

*  Therefore,  according  to  the  ancient  common  law,  the  lord  could  not  distrain  upon  the  |<>»"  't  hai 
tenant  in  Frankalmoigno,  hecaosp  his  duty  was  to  perform  divers  ser\ire«,nnceiinin  both  |>f«n  p«Ws 
in  time  and  number;  see  Liu.  Sers.    136       But  it  was.  in  ail  cases.  Hufficipnt,  if  the    rent  "  tne  reaer 
conldbe  redac«>d  to  a  certainty;  see  Co.  LiU.  96.   a.       As.  where  piainlifl  entered  a  (arm  vaUon  be 
under  an  oral  agreement  foi  a  leuso  for  ten  ycMrs,  and  iho  gh  the  time  for  paying  rent  .was 
settled,   it  did  not  appear  what  was  the  amount  to  f»e  p  id.  the  lease  was  never  executed, 
but  the  plaintiff  occnpied  according  to  the  irrms  of  'ho  proposied  lease,  and  paid  a  certain 
rent  for  two  years.      Held,  that  the  lessor  m-ght  dintrain;  see  3  Bing.  "61 . 

+  And  not  to  a  stranger;  and.  therefore,  ii  ought  !o  be  reservrd  to  the  feoffor,  donor,  les- 
sor, or  hi-*  heirs,  for  they  only  have  a  priority  of  estate;  see  I  itt.  Sect.  246;  Co.  Litt.  214. 
Bnt  this  does  not  extend  to  a  lease,  by  two  joint  tenants  reserving  rent  to  one  of  ihera,  for 
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bad,  it  will  The  Court  held,  that  the  son  could  not  take  the  rent  at  ail,  for  it  was  only  as 
desiroy  the  j^^j^  of  hia  father  hat  he  could  take  it;'  and  neither  to  the  heir  or  heirs  of  the 
'*"**  father  was  it  reserved. 

2.  Sacheverel  V.  Frooate    M.  T.    1671.  K.  B.  1  Vent.   162. 
However,        Resolv^  that,  if  lessor  for  1  K)  years  should  let  for  50,  reserving  rent  to  ' 
that  point    j|i,|,  ^^^j  j^g  jjeirs  durinflf  the  term,  that  the  rent  would  go  to  Uie  executor; 
■?•*"•.**"•'' though,  it  is  true,  if  the  lessor  reserve  the  rent  to  himself,  it  will  neither  go  to 

the  heir  or  executor. 
And  where  3.  Svcheverbi.  v.  Frooate.  M.  T.    1671.  K.  B.    1  Vent.  162. 

tenant  in  Tenants  in  tail  made  a  lease,  reserving  a  rent  to  him  and  h:s  heirs.  It  was 
tail  reaerv  resolved  a  good  lease  to  bind  the  entail ;  for  the  rent  shall  go  to  the  heir 
to  hie  h^re ""  **^*^  along  with  the  reversion,  though  the  reversion  were  to  the  heirs  gene- 
generallt/t  rally 

I   410  I       4(A.    The  deed  by  which  the  rent  is  reserved  miwf  be  sufficient  inpoifU  oflaw.i[ 
tho  rent  5fh.  Jls  to  what  rent  n  distress  generally  attat  hes  j; 

was  holden  S.MfTH  V.  MiPLEBACK.   M.  T.    1786.   K.  B.     1  T.  R.   441. 

to  go  to  his  g^  tjjQ  plaintiff,  being  possessed  of  the  premises  for  a  long  term  of  years  by 
heiri  in  indenture  of  lease  demised  the  same  to  R.  for  the  term  of  eight  years,  at  the 
«..  rent  of  31/.  lOs.     R.  entered  and  took  possession.     Two  years  after,  R.  by 

lesisee  for  indenture,  in  consideration  of  145/.  I3«.,  as^^igned  the  premises  to  W.  for  the 
years  BMign  remainder  of  the  term,  who  soon  after,  by  indent^ire,  assigned  over  to  M.  who 
cdover  hia  entered  and  took  possession  under  that  assignment.  The  plaintiff,  S.,  atter- 
term,  and  wards  applied  to  M.  to  take  the  premises,  which  he  consented  to,  and  the  fol- 
^f^^\^^^^^  lowing*  agreement  was  entered  into:  "  Agreed  between  S.  and  M.  for,  4^. 
caaie-h*ack  (*^®  premises,  naming  them.)  S.  to  have  the  house  on  the  terms  as  mention- 
into  the  ^^  ^^  ^^^  lease,  and  to  pay  8/.  lOs,,  over  and  above  the  rent,  annually,  towards 
h.ndn  of  the  good-will  already  paid  by  M."  S.,  the  plaintift*,  took  possession  of  the 
the  original  premises  under  the  agreement,  he  being  entitled  to  the  reversion  (aAer  the  de* 
lessor  by  termination  of  the  eight  years'  terra)  at  the  time  the  agreement  was  made. 
an  agree      j^^^  defendant,  as  bailiff  of  M  ,  distrained  for  a  quarter's  rent.     In  replevin, 

tween  him  he  has  a  privity  of  contract  and  estate;  ibid.  Nor  is  it  applicable  to  the  King,  who'may 
and  the  as    *°  general  reserve  a  rent  to  a  strauf^er;   see  Ld.  RayiA.  86. 

signee,  that  ^^^  if  there  be  no  special  reservation,  it  will  ennre  according  to  the  natore  of  the  es- 

the  lessor  ^^^^i  see  I  Vent.  16*2.  Bat,  if  there  be  a  specification  o  the  rent  to  tht-  lemor.  withont 
should  have  "^'ni"g  any  other  persons,  as  heirs,  exerntors,  &c.,  to  whom  it  f>hall  bo  paid,  the  rvnt 
possession  will  be  confined  to  the  person  to  whom  it  is  so  reserved,  and  it  will  cease  at  his  death;  !*ee 
of  the  prem  Hardw.  95;  nnlemit  be  reserved  payable  do  ing  the  term,  which  will  preserve  the  rent  nntil 
iaes,  payine  ^^^  ®°^  ^^  the  term,  and  the  law  will  distriboie  it  according  to  the  nature  of  the  estate;  see 
a  ccruin      »  Vent.  162 

■um  annaal      t    The  rent  most  be  reserved  by  aiofiioient  deed  or  conveyance,  to  pass  the  estate;  see 
ly  above      ^<>*  ^i^^  ^^*  &«  Bac.  Ah.  Rent,  (C).      Hence,  at   common  law,  it  conld  not  be  reserved 
the  rent  to  i^P^n  a  bargain  and  sale,  because  oolv  a  one  wus  transferred.     But  now,  by  27  Hen.  B.c 
wards  the     '^   '^^  possession  being  executed  to  the  use  of  the  bargainor,  he  may  distrais  for  tbs  rent; 
see  Co.  Litt.  1 44.  a. 

t  The   remedy  of  distress  seems  to  have   been  anciently  considered  so  essential  to  the 
nature  of  a  rent,  that,  if  a  man  granted  a  mere  right  of  distress  in  a  particular  manner  te  a 
certain  amount,  it  operated  as  a  good  reservation  of  a  rent;  .•«ee  Co.  Litt.  147.  a.     And  it 
was  also  a  rule  thnt  rent  could  not  be  granted  out  of  incorporeal  heredita mentis;  as  a  fish* 
er^  coiumon,  or  franchise;  but  only  out    of  land    or  tenements,  to  which   the   grantee 
might  have  recourse  to  distrain;   see  Co.  Litt.  67.  a.    It  was  formerly  h<«ld,  that  a  payment 
reserved  in  a  lease  of  tithes  was  not  to  be  considired  as  a  rent;   see  Cro.  Jar.  Ill;  Cartb. 
173.     Rut  now  it^has  since  been  considered  ns  creating  a  rent;   see  1  Ld.  Rajm-  77.  And, 
though  it  will  bind   the  lessee,   by  wny  of  contract,   it  cannot  he  made  the  subject  of  dis- 
tress; see  2  8aund.  802;  Cfo.  Li*t.  47.  a.      However,  the  produce  of  land  is  not  incorpe- 
real;  and.  therefore,  a  lease  of  the  vestare  or  herbage  reserving  rent  is  good,  and  the  lessor 
may  distrain  the  cattle  on  the  land;   see     o.  Litt.  47.  a.       And  the    King   msy    reserve  a 
rent  out  of  any  incorporeal  hereditament,  because  he  may,  b\  his  prerogative,  distrain  ei- 
ther for  a  rent-service  or  rent-charge;  on  all  the  land  of  lessee;  see  4  Co.  Rep.  4;  Bro.  Ab, 
Distress,  pi.  49. 

*  Where,  for  seventeen  yenrs.  the  tenant  bad  settled  the  rent  in  account,  deducting  erro- 
ncon<ily  nums  on  account  of  assessments  made  on  premises,  as  well  therein  his  occnpation; 
held  that  the  landlord,  knowing,  or  having  the  means  of  knowing,  all  the  facts,  a  mistake 
as  te  legal  rights  would  not  entitle  him  ^o  claim  the  amount  so  erroneoQsly  allowed,  oor 
conld  he  distrain  for  them  m  rents  unpaid;  see  4  Bing.  II. 
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the  question  on  the  case  reserved  for  the  opinion  of  the  Court  was,  whether  i^^  ^>U 
M.  could  distrain  for  any  and  what  rent  ?     The  Court  were  of  opinion,  that  the  '''?f^  -. . 
agreement  was  a  surrender  of  the  whole  terra.     That  M.  had  no  right  what- JJ^j  ^^  ^ 
soever  to  distrain;  for,  as  to  the  rent  in  the  lease,  if  the  original  lessor  were  was^held  ^ 
even  tenant  to  the  lessee  under  the  agreement,  yet  as  having  dn  interest  in  the  that  mch  a 
premises,  M.  was  to  pay  rent  in  his  own  hands,  that  balanced  the  rent  claim-  greement 
ed,  and  thus  there  was  nothing  in  arrear.     And  as  to  the  Si.  10s.,  they  said,  op«n<^  u 
that  was  not  to  be  paid  by  way  of  rent,  but  was  intended  to  be  a  payment  6f  a  ■  •■"•■dw 
sum  in  gross,  for  which  M.  might  maintain  an  action  of  assumpsit.  whole  tarn 

and  therefore  that  the  sam  go  reserved  was  a  mere  atinueU  turn  in  grois,  and  not  a  rent 
for  which  each  assignee  codld  distrain. 

(6)  In  particular,  [  41!  *} 

1st,  ^size.*    2tl.   Ckar^e.1[    Sd.  Feefarm-X    4rt.  5f«cAr.§     5th.  Sertnee.\\ 

Slk*  Issuing  out  ofjumished  lodgings. 
Newman  v.  Andbrton.  T.  T.   1806.  C.  P.  2  N.  R.  224. 

In  this  case  there  was  an  avowry  justifying  the  taking  a  distress  for  rent  ar-  "^J  ^^ 
rear  for  a  ready-furnished  lodg^ing.     It  was  urged  that  no  right  of  distress  ^^i-!?  hid  id^ 
isied.     Sed  per  Cur.     There  seems  to  be  no  reason  why  the  remedy  by  dis-  Jms  may 
tress  should  be  lost  on  account  of  the  value  of  the  property  being  enhanced  by  be  distraiit 
the  addition  of  some  chattels.     Few  tenements  are  let  without  some  chattels,  ed  for^ 
It  never  has  been  contended  hitherto,  that  a  landlord  was  deprived  of  his  re* 
ii>edy  because  a  looking-glass,  or  some  other  chattel,  was  agreed  to  be  taken 
with  the  premises  demised. 

\B)  With  reference  to  tHE  persons  who  mat  distrain.  t  ^^^  1 

(a)  Jlnnnitants 
Fairfax  v.  Gray.  M.  T.  1779.  C.  P.  2  Blac.  1326. 

The  plaintiff  in  1776  did,  by  lease  and  release,  colivey  to  F.  and  J.   and^"  enaiit. 
their  heirs,  certain  lands  to  the  use  of  N.  for  99  years,  if  he  so  long  lived,  on  ^\  ^V  ^H 
the  trusts  thereinafter  mentioned,  and  subject  thereto,  to  the  use  of  the  said  ^^^  ^^9 
plaintiff  for  her  life,  with  divers  remainders  over.     The  trust  of  the  term  was,  a  term  be 
that  the  said  N.  might  yearly,  during  his  life,  receive  and  take  thereout  an  ▼eeted  lo 
annuity.  Or  rent,  of  250/.     The  defendant,  as  bailiff  of  N,,  distrained  for  ar-  himself,  id 
rears.     It  was  objected  by  the  plaintiff,  that  the  99  years'  term  being  vested  ■®*^'"*  ^ 
in  N.,  he  could  not  distrain  upoii  lands  in  his  own  legal  possession,  though  he  1^^°""  ' 
might  bring  an  ejectment.     Sed  per  Cur,     The  plaintiff,  during  the  99  years' 
term,  is,  by  her  own  act  and  consent,  a  niere  under-tenant  to  JN.,  at  the  rent 
of  250/.  per  annum^  for  which  he  paid  a  valuable  consideration.     To  this  rent 
a  distress  is  incident  by  law,  exclusive  of  the  clause  in  the  deed;  so  that  there 
Is  no  colour  for  the  objection . 

(6)  Jlssignees.**  {c)  Baron  and  feme.  f\  (d)  Cestuy  que  lise  ."^ 

*  Rents  of  assise  are  the  subjects  of  a  duitress;  see  4  Geo.  2.  c.  28;  Gilb.  Dist.  5.;  Brad/ 
Dist.  84;  aod  pott,  tit.  Rent. 

t  Rent-charge  was  dooooiinated  so,  becaose  the  lands  were  cha^'ged  with  distress  by 
force  of  the  deed  only*  and  not  <of  common  right;  see  Lit.  sect.  ^17;  bat  now,  by  the  4 
Geo.  2.  c.  28.  this  species  of  rent  is  expressly  charged;  see  postt  tit.  Rent. 

t  In  Bradbury  v.  Wright  (2  Doug.  624,  abridged po«f,  tit.  Rent),  it  was  holden,  that  a 
distress  was  not  incident  to  a  fee'farm  rent  as  such,  except  the  case  was  brought  within  the 
4  Geo.  2.  c.  28, 

§  For  a  rent-seek  at  common  law  there  was  no  distress;  see  3  Bla.  Com.  42.  But  by 
the  4  Geo.  2.  that  remedy  was  given;  see  post^  tit.  Rent; 

II  For  rent*  service  the  right  to  distrain  vested  in  the  lord  before  the  4  Geo.  2.  c,  28;  se^ 
Comyn   L.  &T.  91;  Gilb.  Dist.  4.  and  j70S^  tit.  Rent. 

**  The  assignees  of  a  bankrupt  may  distrain ;  see  Brad.  Diss.  90.  But  the  assignee  of  a 
term  cannot  distrain,  though  he  reiierves  a^^roas  annual  payment,  because  there  is  no  privi- 
ty of  estate;  Smith  ▼.  Maplebank«  I  T.  R.  441;  abridged  afif^j  410. 

tt  In  no  case  can  the  wife  distrain  alone.  And  it  may  be  laid  down  as  a  general  rulei 
that  for  all  rents  due  in  right  of  the  wife,  the  husbaqd  may  distrain  alone;  see  2  Saund^ 
195.  even  if  it  accrue  to  her  in  auter  droit\  see  Ld.  Raym.  369;  1  Salk.  206;  4T.  R^ 
617;  however,  with  respect  to  rent  doe  for  land,  in  which  the  wife  has  only  a  chattel  in- 
terest, it  would  seem  that  the  husband  may,  at  any  time,  during  the  coverture,  distrain  for 

tX  The  cestui  que  of  a  rent-charge,  since  the  statute  of  uses,  is  entitled  to  distrain;  sed 
8  Mod.  138. 

VOL.  VIII.  37 
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{e)  Common  ienants  in. 
,  Harrison  v.  Darnbv,  E,  T.   1793.  K.  B.  6  T.  R.  246. 

Tenantfl  tn  Premises  were  devised  to  two,  as  tcnnnts  in  common;  the  terre-tenant  had 
common  notice  from  both  of  their  interest,  but  one  of  them  having  demanded  the  tvhole 
I  4*9  J  of  the  rent,  and  indemnified  the  tenant,  he  paid  the  whole  rent  to  that  one, 
n>*y  "**  whereupon  the  other  distrained  for  a  moiety.  In  replevin.  The  Court  were 
all?.*  ^  opinion,  that  he  might  do  so;  the  terre-tenant  having  wrongfully  paid  to  one 

after  notice  from  the  other  not  to  do  so. 

(/)   Commcners.     See  anie^  vol.  v.,  p.  689  to  691. 
(g)  Conusec  of  fine. "{     (h)   Conucee  cf  statute. 'I 
(i)   Coparceners^     See  pest,  Parceners, 
(y  )   Corporators.^     See  ante,  vol.  vi.,  from  p.  776  to  778. 
[414]    {h)  Curiestfy  tenants  by. \\     {I)  Dcftsees.^*     (m)  Doxvery  tenmits  in.ff     {n)  Ele- 
git, tenant  6i/.H 
(o)  Exec^ttors  aud  Adminisiratm's.^^ 
HooL  V.  Betx.  H.  T.   1C9G.  K.  B.   1  Ld.  llaym.  172. 
Ezecnton        Per  Cur.     The  32  Hen.  8.  is  a  remedial  law,  and  shall  extend  to  the  exe- 
of  tenant     cutors  of  all  tenants  for   life;  and  the  law  has  been  so   settled  ever  since  the 
for  life  may  statute. 

distrain.  ^^  Feme  Coverts.     See  ante,  tit.  Baron  and  Feme. 

(</)  Free  henchy  tcn/ijils  6?x»J|  || 
(r)   Gavelkindy  persons  seist  a  in . 

the  aitears  dne  before  or  afier  the  marriage;  see  Co.  Liit.  46.  b.  Bat  if  the  husband  die 
withont  reducing  such  chattel  real  of  his  wife's  into  possession,  it  survives  to  her,  and  the 
arrears  of  rent  whether  accrued  before,  or  during  coverture,  do  not  belong  to  his  execator; 
but  go  where  the  reversion  to  the  wife  Purviving,  who  may  distrain  for  it  accordingly;  see 
Co.  Litt.  351.  a.;  1  Roll.  Abr.  S50;  Biad.  Dist.  62. 

*  And  it  seems  not  jointly;  see  Litt.  sect.  317.  Unless  the  thing  be  incapable  of  divU 
Bion:  see  Co.  Litt.  197.  a. 

t  The  conosoe  of  a  fine  levied  of  his  own  nest  to  bis  own  use  may  distrain;  see  T. 
Jones,  2. 

t  The  conusoe  of  a  statute-merchant  or  stnple  may  distrain;  see  2  Vent.  S27;  4  Co» 
Rep.  82.  hence  if  a  lease  for  years  be  made,  reserving  rent,  and  then  the  lessor  acknowl* 
edge  a  statute  which  is  extended,  the  conusee,  after  the  extent,  may  distrain  for  the  rent; 
see  2  Vent.  327.  iiut  be  cannot  distrain  for  rent  incorred  previoas  to  the  acknowledg- 
ment; see  ibid. 

§  The  4  Geo.  2.  c.  28.  has  placed  corporators  on  the  same  footing  as  other  persons,  with 
regard  to  the  right  of  distress;  hence  where  a  lease  was  made  by  the  agent  of  a  corpora- 
tion, and  waa  invalid«for  want  of  form,  it  was  holden  that,  as  the  tenant  occupied  the  pre- 
mises and  paid  rent,  it  was  sufficient  to  constitute  a  tenancy  from  ye«ir  to  year.  And  that 
the  bailiff  to  the  corporation  might  distrain;  see  Woody.  Tate,  2  N.  R.  57;  (abridgeit 
post,  tit.  ••Rent.'*) 

11  A  tenant  by  curtesy  may  r!ij«train  at  common  law,  but  he  is  not  within  the  meaning  of 
the  32  H.  8.  c.  37;  see  Brad.  Dist.  68. 

**  Dovuees  may  distrain  in  respect  of  their  reversionary  interest ;  for,  by  a  devise  of  the 
reversion,  the  rent  will  pass  as  its  incident;  see  1  Vent.  3  Hen.  8.  c.  1;  Litt  Sect.  685, 
586;  Brad.  Dist.  87.  And  if  a  man  devises  a  rent  out  of  his  land,  and  charges  the  land 
with  distress,  the  devisee  may  distrain;  but  unless  the  pow^r  is  given  him  by  the  will  he 
eannot  distrain  it;  see  Shop.  Touchstone,  439. 

tt  A  tenant  in  dower  may  distrain  of  common  right;  see  Co.  Litt.  169.  b.;  vnleas  the 
thing  be  uncertain  in  its  nature;  see  Co.  LiU-  34.  b. ;  Brad.  Dist.  70. 

it  A  tenant  by  eligit  may  distrain;  see  Bro.  Dist.  pi.  72;  2  Sid.  29.  Bnt  his  ezecuton 
and  administrators  cannot;  ^ee  32  Hen.  8.  c.  37. 

§§  At  common  law,  executors  or  administrators  of  a  man  seised  of  a  rent.servtce,  charge, 
seek,  or  fee-farm,  in  fee-simple,  or  tail,  could  not  distrain  for  the  arrears  incurred  in  the 
life-time  of  the  owner;  see  Co.  LiU.  162.  a.  But  now,  by  the  32  Hen.  8.,  the  execotora 
and  administrators  in  such  cases  may  distrain  upon  the  lands  chargeable,  so  long  as  ihej 
remain  in  the  possession  of  the  tenant  who  ought  to  have  paid,  or  of  any  other  person 
claiming  under  him  by  porchnse  or  descent.  But  this  statute  extends  only  to  executors  of 
persons  seised  of  a  rent  in  freehold;  see  Cro.  Car.  471;  Ld.  Raym.  472.;  and  not  to  rent 
granted  for  yeais,  see  Cro.  Car.  471;  and  is  only  applicable  to  cases  where  the  testator 
himself  might  have  distrained;  see  4  Co.  Rep.  506.  However,  where  a  term  for  years 
vests  in  executors  or  administrators,  they  may,  of  course,  distrain  for  the  rent  accruing  in 
their  own  time,  as  if  they  were  entitled  to  it  in  their  own  right;  see  Brdd.  Dist.  83. 
nil    A  tenant  by  free  bench  may  distram;  see  1  Vent.  163:  Cro.  Eliz.  524. 
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Leigh  v.  Shepherd.  H.  T.  1821.  C.  P.  2B.8f  B.  465;  S.  C.  6 Moore, 297. 

In  replevin,  ihe  question  was,  whether  the  defendant,   as  being  only  one  of  One  of  ser 
the  several  claimants,   who  were  co-heirs  in  gavelkind,  could,  without  the  au-  ®  .  *?' 
thority  of  his  co-heirs,  distrain  for  the  whole,  or  any  part  of  rent  in  ^^rr©^'" .^       ^j  y^^^^ 
The  Court  said,  in  the  case  of  Pullcn  v.  Pahner,    (5  Mod,  72.)  Holt,   C.  J.,  may  dia 
laid  it  down,  that  one  joint  tenant  may  distrain  for  the  whole,  but  must  avow,  train  for 
in  his  own  right  and  as  bailiff,   to  the  rest;  and  that   he  may  distrain  for  the  rent  due  to 
whole  in  point  of  interest,  and  needs  no  authority  from  the  rest  to  distrain,  but  ^^"^  and  the 
may  do  it  by  law.     The  rent,  when  recovered,  will,  of  course,  be  received  by  ^^^  *^^  ^^^^ 
defendant  for  the  equal  beneRt  of  his  three  co-parceners  as  well  as  of  him-,i  nmhoritj 
MelC^ — Judgment  for  defendant.  from  them, 

{$)   Grantees*     (1)   Guardians.li     (m)  Heirs. X  \  A\5  \ 

(v)  Joint  tenants. 
Fallen  v.  Palmer.  M.  T.   1694.  K.  B.  5  Mod.  72;  S.  C.  3  Salk.  207;  S. 

C,   1  Ld.  Raym.  4^)5. 

In  replevin  for  taking  several  cattle,  the  defendant  avowed  in  his  own  right,  One  of  ser 
for  that  W.  R.  was  seised  in  fee  of,  &c.,  and  granted  a  rent  charge  to  A.,  B.,  fg^J^^j^JJl" 
and  C,  and  ten  more,  who  granted  to  the  defendant  and  to  twelve  more;  and  jigtrain  a 
(hat  four  of  the  said  thiitecn   are  since   dead,  and  nine  alive,  of  whom  he   is  lone  for  the 
one;  and  that  for  one  year's  rent,  due  at  such  a  time  he  distrained.     On  a  de- whole  rent; 
murrer  to  this  plea,  it  was  objected  that  the  defendant  ought  not  only  to  justify  but  he 
in  his  own  right,  but  that  he  ought  likewise  to  make  conusance,   as  bailiff  to?'?**  *^?J 
the  rest,  who  were  living.     Per  Cur.     One  joint  tenant  may  distrain,  but  h®{|i^°compaii 
cannot   avow  solely;  and  therefore  this  avowry   must  abate,  because  it  is  al- jQ„g^§ 
ways  on  the  right,  and  the  right  of  this  rent  is  in  all   of  them;  and  therefore 
the  Court  cannot  adjudge  the  right  of  the  writ  of  retorn^  habend^  to  one  alone; 
for  which  he,  the  defendant,  ought  to  have  made  conusance,   as  bailiff  to  the 
rest. 

(w)   The  king]]  (x)  Legatees.^  I  416  ] 

(y)  Lessee. 
1.  V.  Cooper,  E.  T.  1768.  C.  P.  2  Wils.  375. 

In  replevin,  the  defendant  avowed  under  a  distress  for  rent,  due  from  the  I  J*  ''^•^ 
plaintiff  to  him  upon  an  assignment  of  a  lease  of  a  term  for  years  to  the  P^^"' aasi£n8''he 
tiff,  in  which  assignment  there  is  no  clause  of  distress:  the  single  question  ^^^^^^'^j^ 
was,  whether  this  is  such  a  rent  for  which  a  distress  can  be  made,  there  benig  train  for  the 
no  reversion  in  the  defendant  ?  Per  Cur.  If  a  man  has  a  term  of  years,  and  rent,  with 
grants  all  his  estate  of  the  term,  rendering  certain  rent,  he  cannot  distrain  for  out  a  clamo 

it,  in  the  absence  of  a  reservation  to  that  effect.  *  . 

,        ,    parpose; 

^  At  common  law  the  grantees  of  the  kini^  may  distrain;  nee  I  Roll.  Abr.  294;  unless  the 
lands  be  held  of  ihe  Dtichy  of  Lancristur,  and  not  situate  within  the  county  palatine;  see  Co. 
Litt.  314.  b.;  Plowd.  221;  4  Inst.  209.  By  the  22  Car.  2.  c.  6.  the  grantees  of  the  crown 
shall  have  the  same  remedies  as  the  crown;  and  therefore  may  distrain  upon  lands  under  a^ 
sequestration;  see  2  Vern.  713;  4  P.  Wras.  306.  But  that  statute  only  applies  to  foe-farm 
rents  sold  under  its  authority;  see  Bro.  Prorog.  pi.  68. 

t  Gardians  may  distrain;  see  Gilb.  Diss.  '^9;  Brad.  Dist.  90. 

X  The  heir  may  distrain,  but  the  distress  must  be  according  to  the  nature  of  the  estate  de- 
scending; and  if  the  rent  be  not  specifically  reserved  to  him,  the  law  will  distribute  it;  see 
Co.  LitL  214.  a.;  but  when  he  is  entitled  to  the  rent,  ho  is  also  entitled  to  all  its  incidents; 
and,  therefore,  a  nomine  pocnsc  to  secure  the  rent,  will  likewise  descend  to  the  heir;  howe- 
ver, the  heir's  right  of  distress  does  not  extend  to  the  arrears;  of  rent  accrued  in  the  life-time 
of  the  ancestor,  for  such  arrears  belong  to  tho  personal  representatives  of  the  ancestor,  and 
not  to  the  heir;  see  Brad.  Di!tt.  86. 

§  And  the  survivor  may  distrain  for  tlie  arrears  accrued  in  the  life  of  his  deceased  com- 
panion; see  2  Rol.  Abr.  86. 

H  The  king's  right  to  distrain  is  paramount  to  that  which  belongs  to  his  subjects;  see  Co. 
Lit.  309;  for  he  may  distrain,  not  only  on  the  land  of  his  tenant  out  of  which  the  rent  issues, 
but  also  on  other  lands  of  the  tenant,  although  huld  of  othur  lords;  see  Bro.  Prerog.  pi. 
77.  But  tile  lands  must  be  in  the  actual  possession  of  such  tenant;  see  4  Inst.  117;  2 
Inst.  132. 

••As  the  bequest  of  a  chattel  intcrost  does  not,  like  a  devise,  vest  absolutely  by  the  testa- 
tor's will,  but  the  interest  of  the  legatee  must  await  the  executor's  consent  to  the  bequest, 
consequently,  before  such  assent  tho  hitcrcst  remains  in  the  pxcculor,  nnd  the  legatee  cannot 
distrain;  see  Toller's  Executors,  239. 
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AnipB  a  2.  Taunton  v.  Costar.  M.  T.  1797.  K.  B.  7  T.  R.  431. 

landlord  rp^^  defendant,  who  was  only  tenant  from  year  to  year,  had  regular  notice 

^"ake  poi  *®  ^"'*>  on  the  expiration  of  which,  the  pldntiff  entered,  and  put  his  cattle 
seaaion  <5"  therein.  But  the  defendant,  as  he  had  not  given  up  the  possession  of  the 
the  premi  premises  to  the  plaintiff,  distrained  the  catlle.  In  replevin, 
Bes.  at  the  Per  Cur.  Here  is  a  tenant,  whose  term  has  expired,  ai^d  because  he  holds 
expiration  ^^yer  ill  defiance  of  law  and  justice,  he  now  attempts  to  convert  the  lawful  en- 
tlw 'tenan"  ^""-^  ^  ^*'  landlord  into  a  trespass.  There  can  be  no  doubt  of  the  landlord's 
holdine  o  "8***  *^  enter  upon  the  land  at  the  expiration  of  the  term. — ^Jud^ment  for  the 
vet  cannot  plaintiff. 

distrain  his  (z)  Lafcj  tenants  by.* 

ftpperiy.  ^a  1)  Lands  of  manors.     Seean/c,  vol.  vi.  p.  508. 

I  ^\1  ]    (6  1)  Lunatics^   committees  of.-f    (c  1)  Mortgagee.X    {d  1)  Parceners.^     (el) 
Receivers. \^  (f  \)   Tail y  tenants  in,**  (g  1 )   Trustees. W  (h  \)   Vu,  tenant 
per  aulre.fX   . 
(C)  With  reference  to  the  persons  whose  goods  mat  be  distrained. 
[418  J      ^uj  Ambassadors.^     (6)  Bankrupts.\)\  (c)  Coparceners.a  (d)  Joint  tenants,  b 

(c)   liking's,  c     (/)   The  king^s  grantees,  d     (g)  Strangers,  e 

^  Tenants  for  life,  may  distrain,  unless  they  make  lease,  which  amounts  to  a  disposi- 
tipn  of  their  whole  estate;  for,  in  that  case,  they  cannot  distrain  at  common  law,  for  want 
o^  reversion ;  but,  by  4  Geo.  2.  such  rent  is  now  distrainable  as  a  rent-seek ;  see  firad. 
Dist.  72. 

t  As  committees  of  lunatics  may,  by  thp  43  Geo.  5.  c.  75.  grant  leases  of  the  lunatic's  ei|* 
^ate,  they  are  also  entitled  to  distrain. 

i  ,The  mortga.jree's  right  to  distrain  does  not  extend  to  arrears  due  before  the  mortgage  j 
see  Brad.  Dist.  99. 

$  Co-parccners,  before  partition,  are  considered  in  law  as  one;  see  Lit.  163.  b.;  and 
liiQrefore  must  join  in  making  a  distress;  see  Stedman  v.  Pago,  4  Mod.  141.  abridged  post,  tit. 
**  Replevin.^'  But  it  is  otherwise  after  partition,  for  they  may  then  distrain  severally  ;  see 
Go.  Lit.  |64.  b.;  and  see  posj,  tit.  "  Parceners.*' 

J  Receivers  appointed  by  the  Court  of  Chancery  must  distrain  as  such,  and  not  in  their  own 
names;  see  3  Atk.  750. 

**  Tenants  in  tail  may  distrain  under  leases  made  in  conformity  with  the  32  Hen.  8,  c  28; 
nee  Brad.  Dist«  71. 

ft  Persons  who  have  estates  vested  in  them,  iq  trust  for  others,  may  distrain:  see  Brad. 
Piat.  90. 

1 1  Under  the  32  Hen.  8.  c.  37.  s,  4.  tenants  per  autre  vie,  and  their  executors  and  ad- 
ministrators, may  distrain  ibr  arrears  due  at  the  death  of  the  cestui  que  vie. 

$^  By  the  7  Anne,  c.  12.  the  goods  pf  all  ambassadors,  or  other  public  ministers  of  any 
foreign  province  or  ptate^  or  the  domestic  servants  of  such  ambassadors  or  public  ministers, 
are  privileged  from  distress;  but,  where  the  servant  of  an  ambassador  rented  a  house  and  let 
part  of  it  in  lodgings,  it  was  holden  that  his  goods  on  the  prcmises-not  being  necessaiy  for 
the  convenience  of  the  ambassador,  where  clearly  distrainable  for  the  poors'  rates;  Novello 
J      y,  Toogood,  1  B.  &  C.  554 ;  S.  C.  2  D.  &.  R;  833. 

jlll  If  a  trader,  afler  committing  an  act  of  bankruptcy,  take  a  shop  and  agree  to  pay  half 
a  year's  rent  in  advance,  where,  by  the  custom  of  the  countiT}  half  a  year's  rent  in  advance 
fiiecomes  due  on  the  day  on  which  the  tenant  enters,  the  landlord  aRer  an  assignment  under 
the  commission,  and  before  the  year  expired,  may  distrain  on  the  premises  lor  half  a  year's 
rent;  Buckley  v.  Taylon  2  T.  R.  COl.  abridged  ante,  vol.  iii.  p.  690.  By  the  6  Geo.  4.  c. 
1^  s.  74.  no  distress  is  to  be  availkble  against  creditors  ibr  more  than  one  year's  rent,  the 
landlord  being  compelled  to  prove  the  rest  under  the  oommission. 

a  If  ooparceners  pf  copyhold  lands  make  partition  without  notice  to  the  lord,  he  may  dis* 
train  upon  them  jointly;  see  Latch.  Rep.  201. 

b  One  joint-tenant  is  not  liable  to  be  distrained  upon  for  a  rent-charge  created  by  another; 
0fie  Brad.  Dist.  HO;  but  if  they  hold  of  each  other,  the  distress  may  be  entire;  see  Co.  Litt.' 
186;  Dro.  Dist.  pi.  69.  As  if  one  tenant  in*common  grant  a  rent,  and  afterwards  lease  the 
land  for  years  to  his  co-tenant,  he  will  hold  the  land  subject  to  a  distress  for  the  rent-charge; 
see  ibid. 

i  No  distress  can  be  made  upon  the  land  in  possession  of  the  kine;  see  Bro.  Dist.  pi.  46: 
Brad.  Dist.  107.  • 

d  -In  some  cases  the  king's  grantee  is  privileged  from  distress.  As  where  the  lapd  is  oncp 
absolutely  vested  in  the  king;  for,  although  where  the  king  enters  without  office  or  record, 
his  paten  ee  may  be  distrained  upon;  yet,  if  he  be  entitled  by  office  or  record,  aqd  grant  t|ie 
land,  no  distress  can  be  made  upon  Jus  grantee;  see  Bro.  Dist.  pi.  47;  this  rule  is  iiowcvur 

f  Property  belonging  to  a  stranger  on  the  demised  premises  may  be  distrained,  unless  it 
be  therefor  a  temporary  purpose,  as  a  hcirse  standing  in  a  blacksmith's  shop  to  be  shoed;  or 
ploth  at  a  tailgr's  t9  be  made  into  clothe^  or  corn  sent  to  a  mill  or  market;  'see  3  Bla«  Com. 


DISTRESS.— What  may  be  dishmnei.  S9 1 

{h)  Under^enanffi.* 
(D)  With  reference  to  the  things  which  mat  be  distrained.  [  419  j 

(a)  In  general  t    IsL  Must  be  valuable. 
Davis  v.  Powell.  M.  T.  1738.  C.  P.  2  Mod.  249;  S.  C.  Willes,  46. 

In  trespass  for  distraining  deer,  it  was  contended  they  were  /era  natu-  The  thing 
ra^  and  not  distrainable.  But,  it  appearing  that  they  were  chiefly  kept  for  dwtrained 
profit  and  not  for  pleasure,  the  defendant  had  judgment.  ^V^  *i?  ^*' 

2nd.   Capable  of  ideniificaium.^    3rd.  JVb<  pms(ia6/e. ||  ^   *'^ 

Aih,  In  use. 

Storey  y.  Robinson.  H,  T.  1795.  K.  B.  6  T.  R.  138.  S.  P.  Simpson  v.      Whatever 

Hartopp.  M.  T.  1744.  C.  P.  Willes,  612.  wnnoTbe 

To  trespass  for  seising  and  leading  away  plaintiff 's  horse  upon  which  he  aistrained 
was  riding,  the  defendant  pleaded  that  he  distrained  him  damage  feasant.    On  as  a  heme 
demurrer.     Per  Cur^     The  plaintifl  must  have  judgment'.    If  it  were  permit-  on  which  a 
te4  to  a  party  to  distrain  a  horse  while  any  person  is  riding  him,  it  would  per-  ^'^^  >*  'id 
petually  lead  to  a  breach  of  the  peace.  "^?'a1^  l 

5th,  For  a  special  purpose,  ti,-      ^^ 

Simpson  v.  Harcoort.  M.  T.  1744.  C.  P.  cited  4  T.  R.  668.  jj^'^^fS  f^'r 

Per  Willes,  C.  J.     Things  delivered  to  persons  exercising  their  trade,  as  a  special 
cloth  to  a  tailor,  cannot  be  distrained .  parposa 

eth,  JSot  belonf^ing  to  the  freehold,  cannot  be 

Simpson  v.  Harcourt.  M.  T.  1744.  C.  P.  cited  4  T.  R.  568.  distrained. 

Per  Willes,  C.  J.  Thing  affixed  to  the  freehold,  such  asTan  anvil  or  mill- Things  af 
stone,  cannot  be  distrained.  freeholV 

confined  to  a  diFtress  made  in  respect  of  rent  issuing  out  of  the  land  itBclf,  and  not  of  a  rent  cannot  b« 
charge  upon  it;  for,  by  the  office  nnd  record,  he  who  was  possessed  of  the  land  is  ousted,  distrain 
and  the  land  vested  absolutely  in  the  king,  and  therefore  the  lord,  whose  title  is  destroyed,  ed.it 
cannot  afterwards  distrain  upon  the  grantee.     But  a  rent -charge  is  not  destroyed  by  such  of- 
fice or  record,   being  only  suspended  by  the  possession  of  the  king,  who  cannot  hold  land 
subject  to  a  charge;  see  Bro.  Dist.  pi.  27;  but  if  the  rent-charge  as  well  as  the  land  were 
bouad  by  the  office,  it  seems  that  the  remedy  of  distress  would  be  absolutely  gone;  see  Brad. 
Dist.  108,  109. 

8;  and  the  same  rule  holds  as  to  cattle,  if  they  be  on  the  premises  without  their  owner'* 
knowledge  or  default.  As  where  cattle  stray  into  the  land  through  defective  fences,  which 
the  tenant  or  his  landlord  is  bound  to  repair,  they  cannot  be  distrained;  see  1  Roll.  Abr. 
668;  2  Roll.  Rep.  124.  But  if  there  be  no  such  neglect,  and  a  stranger's  beast  be  upon  tho 
land,  by  escape  or  oCherwisef  though  they  be  not  levant  et  couchant,  they  may  be  distrained; 
Me  Co.  Lttt.  476. 

*  Tbeffoods  of  under- tenants  are  liable  to  be  distrained.  But  previous  to  the  4  Geo.  3« 
c  28.  such  distress  could  only  be  made  during  the  continuance  of  the  original  lease,  and  not 
upon  a  renewed  lease;  see  Brad^  Dist.  114.  But  now,  such  renewal  of  the  principal  lease 
shall  be  completely  valid,  without  a  surrender  of  the  under  lenses;  and  the  original  lessor, 
and  his  exeeuiors,  Slg,  may  distrain  upon  the  under* lesseet«,  for  the  rent  re>>c;rvcd  upon  the 
renewed  leases. 

t  Uoder  a  demise  of  a  granary  and  wharf,  the  piles  of  which  supported  the  granary,  it 
iraa  holden  that  a  barge  attached  hy  a  rope  to  the  piles  was  properly  distrainable;  the  pre- 
miles  being  useless  without  the  privilege  of  attaphiog  barges.  Ice,  4  Bing.  187. 

X  ThereA>re,  dogs,  cats,  rabbits,  and  animals, /er^  naturae  cannot  be  distrained;  see 
Bla.  Com.  7. 

§  Things  which  cannot  with  certainty  be  identified,  are  efemptfrom  distress;  see  1  Rol. 
Abr.  667;  therefore  loose  mpney,  meal,  or  the  like,  not  cQnfined  in  a  bag  or  sack,  and  con - 
•eqnently  bearing  no  mark  by  which  they  cpnl^  bjs  known,  oannqt  be  distrained;  but  when 
inclosed  in  a  bag,  which  might  be  markeid  and  knpiira*  thpy  coulfd;  and  its  identity  estab- 
lished, the  objection  feeases;  .s^  1  Rol,  Abr.  666. 

11  That  which  is  perishable,  an4  cannot  be  returned  to  the  owner  in  as  good  plight  as 
when  it  was  distrained*  is  not  the  subject  of  a  distress;  as  milk,frait,  &c.i  see  3  Bla.  Com. 
9;  Gilb.  Dist.  81;  bat  af  the  latter,  see  the  11  Geo.  2.  o.  19. 

**  Or  an  aze  in  a  carp/enter's  hand;  see  Roll.  Abr.  167;  Sid.  440;  or  wearing  apparel 
whilst  on  the  person  of  the  oyrner;  see  1  Esp.  206;  Peake,  86.  And  although  it  was  for- 
m«rly  considered  that,  a  cart  and  horses,  lyhen  carrying  corn  or  hayi  might  be  distrained 
for  rent  service;  see  2  Keb.  529;  1  Sid.  442;  yet  it  most  now  be  deemed  illegal,  as  being 
a  thing  in  immediate  use. 

ft  As  doors,  windows,  furnaces,  &c.  which  are,  as  it  were,  part  of  the  house;  Co.  Lit 
47,  b.  Nor  does  a  tempo ry  severance  of  such  things  from  the  freehold*  for  a  necessary 
and  beneficial  purpose,  suspend  the  priyilege;  and  therefore,'  a  qnillstone,  which  is  ezepipt 
as  a  fixture  to  a  mill,  cannot  be  distrained,  if  it  be  temporarily  removed  for  the  parpose  of 
being  picked  for  the  mill,  though  it  would  be  otberwiset  if  it  were  wholly  and  permtnentlj 
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It  has  been  (h)  InpaHicular.     l8L   Caiih  agiaiing, 

agiftinrfor  FowKEs  v.  Joyce.  T.  T.  1688.  K.  B.  3  Lev.  260;  S.  C.  Lutw.  1161. 
one  night  The  plaintiff,  who  was  bringing  beasts  to  London  by  consent  of  the  defend- 
in  their  ant  and  his  lessee,  put  them  into  his  land  for  a  night  to  feed;  the  defendant  ha- 
way  to  Lon  ving  distrained  them  for  his  rent  arrear,  the  Court  held  ihem  liable  to  the  dis- 
don,  may  tress;  for  there  was  no  reason  that  beasts  coming  to  London,  from  remote  parts 
be  ^wtiain  ^f  jj^^  realm,  should  be  privileged  against  the  distress  of  landlords  for  their 

rent. 
Before  2  ^^'   ^^^i  grass,  hay,  heps,  S^c. 

W.  &  M.  1.  Simpson  v.  Harcourt.  M.  T.  1744.  C.  P.  cited  4  T.  R.  548. 

com  could  Per  Willes,  C.  J.  Com  was  not  distrainable  before  the  statute  2  W.  &  M., 
not  he  du  ^^  5^^  because  it  could  not  be  restored  in  the  same  plight  as  when  it  was  taken. 
T4*M  1  ^'  ^'^»^^  ^'  Ducket.  M.  T.  1774.  C.  P.  2  Mod.  61. 

E  en^ho*        ^^  trespass  for  taking  corn,  it  was  contended  that  corn  in  sheaves  might  be 
in  sheaves.  ^^^^''^^^^^  >  ^^tthe  court  said  it  could  not  be  returned  in  the  same  condition 
as  when  it  was  taken,  because  a  great  deal  might  be  lost  in  carrying  it. 

3d.  Implements  of  trade . 
Simpson  v.  H.ircourt.  M.  T.  1744.  C.  P.  cited  4  T.  R.   668;  S.  C.  Willes. 
512;  S.  P.  Gorton  v    Falkner.  H.  T.  1792.  K.  B.  4  T.  R.  565. 
Imple  Trover  for  a  stocking  loom.     Upon  a  special  verdict,  it  appeared  that  the 

trade,t  not  pl^i^^i^  was  possessed  of  a  stocking  loom,  which  he  let  to  A.  at  9d  per  week, 
in  nse,  may  A.  was  indebted  to  the  defendant  in  501.  for  rent  arrear,  and  no  other  sufBci- 
be  distrain  ent  distress  being  on  the  premises,  the  defendant  distrained  the  loom,  •at  the 
ed,  if  there  time  when  A.'s  apprentice  was  using  it.  The  questions  were,  first,  Wheth- 
be  no  otiie&Qi.  ^  stocking  loom  had  any  privilege  at  all  from  being  distrained?  and,  see- 
as  a  sto'ck  ^^^^Yi  ^^  ^'  ^*^»  whether  it  may  not  be  distrained  when  th^re  is  no  other  suffi- 
ing  loom,     cient  distress  to  be  found  ? 

Per  Cur,  This  loom  is  certainly  an  instrument  of  trade,  and  we  are  of  opin- 
ion, that  it  may  be  distrained  when  no  other  distress  is  to  be  found.  But  here 
the  loom  was  privileged  by  being  in  actual  use,  because  it  could  not  be  restor- 
ed in  the  same  plight,  for  the  stocking  then  weaving  must  necessarily  be  damn- 
ified; besides,  when  it  is  in  the  custody  of  any  periton,  in  actual  use^  it  cannot 
be  taken  away  without  a  breach  of  the  peace. 

4/^.  Lime  kilns. ^  blh.  Plough,  heasls  of. 
Other  ro  ^^^^^^^'  YoLLA.xD.  T.  T.  1818.  Ex.  6  Price, 3;  S.  C.  2  Chit.  Rep.  167. 
•rty  oQffhi  ^^  ^^  action  for  taking  beasts  of  the  plough  for  distress,  whilst  there  were 
to  be  dis  Other  things,  it  was  lefi  for  the  jury  to  say,  whether  the  defendant;  by  due  dili- 
[  422  ]  gence,  could  have  known  that  there  was  sufficient  distress  without  taking  the 
trained  be  beasts  of  the  plough?  The  jury  found  for  the  defendant.  On  motion  for  a  new 
fore  beasts  trial,  on  the  ground  of  misdirection  of  the  Judge;  it  appeared  that  the  defend- 

I       h*|l       separated  from  the  mill;  seo  Y.  B.  14  Hen.  8.  c.  25  b.     It  is  undecided  vehether  machine- 
K«.  Lk™  fy  fi*«<^  hy  bolls  to  the  floor  of  a  factory  can  be  distrained;  see  18  Price,  459;  S.  C.  I 

on  the  estt'  ^*^'«^-  217. 

mate  made  *  ^"^  where  they  are  on  their  way  to  a  market,  and  are  turned  in  for  the  night  for  their 
at  the  time  "®^®'*"'^^  refreshment,  they  are  privileged  for  the  public  benefit;  see  2  Saund.  290.  n. ;  2 
^rfttL-irKT  Vent.  60,  Lev.  260;  Lutw.  II 61;  however,  cattle  permanently  agisting,  may  be  distrain- 
ee distrL  *^'  ^^*  ^°"-  ^^^'  ^5  Cro.  Eliz.  549. 

there  did  *  ^  However,  thai  statute  only  authorised  the  distress  of  sheaves  or  shocks  of  corn,  or  corn 
not  aooear  ^^^'^  **'  '"  ^^^  straw.  But  the  11  Geo.  2  c.  19.  provides  that,  the  landlord  shall  seise  all 
^^  sorts  of  corn  whatsoever,  growing  upon  any  part  of  the  estate,  &e.;  and  the  same  may  cut, 
gather,  and  lay  up  till  ripe,  in  some  proper  place,  &c.  And  by  2  &  3  W.  &  M.  c.  5.  hay 
is  distrainable.  And  by  the  11  Geo.  2.  c.  19.  grass,  hops,  roots,  &c.  may  be  distrained; 
but  by  the  56  Geo.  3.  c.  50.  no  sheriff,  or  other  officer,  shall  sell  or  carry  off  from  any 
lands  any  straw,  chaff,  or  turnips,  in  any  case;  nor  any  hay  or  other  produce  contr&ry  to 
the  covenants  between  the  landlord  and  tenant.  And  by  s.  6.  of  the  same  act,  landlords 
cannot  distrain  for  rent  on  purch'tsers  of  crops  severed  from  the  soil. 

t  And  the  same  rule  applies  to  implements  of  husbandry;  as  cattle,  Stc;  see  2  Inst.  12S. 
Roll.  Abr.  667. 

§  A  lime-kiln,   being  considered  not  to  be  a  personal  chattel,  but  belonging  to  the  free- 
hold, is  exempt  from  distress;  see  4  T.  R.  504. 
_  II  By  61  Hen.  3.  s.  4.  no  man  shall  be  distrained  of  the  beasts  of  his  plough,  or  his  sheep, 
either  by  the  king  or  any  other,  while  there  is  another  sufficient  distress. 
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ant  had  distrained  beasts  of  the  plough,  and  the  furniture  also,  but  that   part ''I'/Scieit 
only  had  been  sold;  that  the  beasts  of  the  plough  had  been  sold  first,  accord- r'*^*?°"^  **^ 
ing  to  the  custom  of  selling  the  out-door    property  first:  that  an  estimate  had  "J?j|j^*'** 
been  made  at  the  time  of  taking  the  distress^  but  there  did  not  appear  sufficient  pioagh,  it 
without  taking  the  beasts  of  the  plough.  was  hoiden 

Per  Cur,     The  case  was  properly  left  to  the  jury.     It  has   been  said,  that  that  the  cir 
the  sale  is  sufficient  to  support  the  averment  of  an  excessive  distress.     That  is  cumstance 
not  proved,  unless  the  distress  itself  was  illegal;  here  it  seems  to  have  been®  .**  "'gh®r 
properly  made.     The  direction  was,  whether  there  was  reasonable  diligence  obtalnedat 
used  in  the  estimate?  and  we  think  it  right.     On  the  estimate,  it  does  not  ap-^he  sale, 
pear  there  was  sufficient  property  without  the  beasts  of  the  plough.     The  rent  was  not  evi 
was  194/.;  the  appraisement  21 1/.;  being  ISl.  or  14/.  more  than  the  rent.     Itdenceofil 
has  been  said  there   might   be   a  second  distress,  leaving  the  beasts  of  the  Jf-^f  *J."* 
plough  for  the  second;  but  there  is  no  reason  why  the  landlord  should  incur  the  ^eal^i  of* 
probable  risk  of  the  tenant  driving  them  away,  or  their  being  taken  in  the  mean  the  plough, 
time  in  execution  byn  judgment  creditor. 

6//i.    Trees,  shrubs ,  and  plants. 
Clark  v.  Gaskartii.  T.  T.  1818.  C.  P.  8  Taunt.  431;  S.  C.  2  Moore.  491. 

S.  P.  Clark  V.  Calvert.  H.  T.  1819.    C.  P.  8  Taunt.  742;  S.  C.  3  •'«> 

Moore,  96. 

The  question  in  this  case  was,  whether  trees,  shrubs,  and  plants,  growing  in  A  distress 
a  nursery  ground  could  be  distrained.     It    was  urged  that  they  might,  as  the  f^^  >"eo*  can 
statute  11  Ceo.  2.  c.  19.  s.  8.,  after  ennumerating  certain  crops,  empowered "°^  be  levi 
the  landlord  to   seize,  as  a  distress,  any  "  other   product  whatsoever,  v/hich  gjjf„i,g  ^q* 
shall  be  growing  on  any  part  of  the  estate   demised."     But  the   Court   held,  Jq  a  nqrse 
that  the  word  "  product,"  in  the  eighth  section  of  the  statute,  did  not  extend  ry  groaud. 
to  trees  and  shrubs  growing  in  a  nurseryman's  ground;  but  that  it  was  confin- 
ed to  products  of  a  similar  nature  with  those  specified  in  that  section,  to  all  of 
which  the  process  of  becoming  ripe,  and  of  being  cut,  gathered,  made,  and  laid 
up  when  ripe,  was  incidental. 

7^^.    FFfconnpr  apparel. 
BissET  T.  Caldwell.  H.  T.  1793.  K.  B.  N.  P.  Peake  37.     S.  P.   BaYxVes 

v.  S-MiTH.  M.  T.  1  794.  K,  B.  N.  P.  1  Esp.  206. 

In  trcspaBsit  appeared  that  the  plaintiflhad  taken  furnished  lodgings,  and  the  Wearing  ap 
rent  being  in  arrear,  the  defendant  had   distrained  the  plaintiff's   wearing  ap-  P*"^®.  ""*7 
parcl,  which  were  in  the  lodgings.     It  was  contended  that  the  things   taken  ^^^ 
were  not  subject  to  distress.     But  Lord  Kenyon,  C.  J.,  observed,  the  same 
reason  does  not  now  exist  as  forinerly,  when  arena  canicx,  &c.  coald  not  be 
taken  by  the  common  law;  because    the  things  distrained   being  then  taken 
only  as  a  pledge,  it  was  considered  that  the  person  losing  those  things  was  ren-    [  *^  J 
dered  incapable  of  earning  money  to  pay  the  debt,  being  seryiceable   to  the 
commonwealth. 

(E)  With  reperevce  to  things  in  the  hands  of  third  persons. 

(rf)   Carriers.*      {b)  Executors  and  Mminislrators. 

Braithwaite  v.  Cooksey.  T.  T.  1790.   C.  P.   1  H.  Bl.  465. 

In  replevin  for  taking  .the  goods  of  the  plaintiff,  there  were   three  several  a-^  distreai 
vowries  and  conusance;  the  first  was,  that  for  six  years  next  before  the  end  of  [JJ^J^  ^^^^^ 
the  term  one  VV.  B.  deceased,  in  his  life-time,   and   E.  B.    as  administratrix,  the  decease 
held  and  enjoyed  the  promises  in  the  manner  following:  viz.   the  said   W.  B.  of  ihe  tea 
for  and  during  part  of  the  time,  and  until  the  time  of  his  death,  and  the  said  E.  »nt  opon 
B.  as  his  ad  niaistratrix,  from  the  said  W.  B.  for  and  during  the  residue  of  the  i"o  proper 
term,  under  a  certain  demise  thereof  theretofore  made,   and  before   the  timejj^^iJ^^ 
when,  &.C.  demised  at  a  certain  yearly  rent,  viz.  65/.  Ss. ;  and  that  such  yearly  ^he  execa 
rent  was  in  arrear  and  unpaid  for  six  years  of  the  said  demise,  ending  on,  &c.  tors  or  ad 
to  the  amount  of  39  ;/.    18s.;  and  therefore   ihc  defendants   avowed   and  ac-ministra 
kaowledged  the  taking  of  the  goods  and  chattels  in  the  declaration  mentioned,  ^o"* 

*  Good*,  whilst  in  the  hands  of  a  commoa  carrier,  or  even  a  private  person  undertaking 
to  carry  them  for  hiro,  being  pro  hac  vice  considered  as  a  carrier,  are  exempt  from  distress; 
Giabonra  v.  Hirst,  1  Salk.  24fK  abridged  an^e,  vol.  v.  p.  57.  61. 
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for  and  in  the  name  of  a  distress  for  the  rent  so  due  and  in  orrear.  The  0eo- 
ond  avowry  and  conusance  stated  the  yearly  rent  and  arrear  to  be  the  same 
as  the  first,  and  that  fhe  plaintiff  was  the  tenant  at  the  time  of  the  distress 
made;  and,  the  third  was  like  the  second,  except  that  the  yearly  rent  was  sta- 
ted to  be  42/,,  and  the  arrears  to  be  252/.  To  each  avowry  and  coDuaance 
there  was  a  general  demurrer;  and,  after  argument. 

Per  Car.  The  three  principal  statutes  concerning  distresses  lor  rent  in  ar- 
rear have  made  these  avowries  good;  the  32d  Hen.  8.  c.  37  s.  4.  enabto  the 
landlord  to  distrain  against  executors  and  administratorsr;  th^  8  Ann.  c«  14.  •• 
6  and  7.  to  distrain  within  six  months  af\er  the  end  of  the  term;  and  the  11 
Geo.  2.  c.  19.  to  avow  generally. — Judgment  for  the  defendant.  See  1  Roll. 
Abr.  672;  Co.  lit.  47.  b. 

(c)  Factors. 
GiLMAN  v^  Elton   M.  T.  1821.  C,  P*  3  B.  ^  B.  75;  S.  C.  6  Moore,  243. 
P»|n«»P»^*»      On  the  5th  March  the  plaintiff  sent  bombasines,  marked,  "  J.  G.,"  beinft 
^  4V4  1    ^^^  initials  of  his  name,  to  one  A.  B.,  who  was  a  factor  and  broker,  to  be  solo 
fuctor's  DOS  ^^  ^*™  ^'^^  ^^^  ^^  account  of  the  plaintiff.     On  the  14th  of  April  A.  B.  died, 
■eMion  ar*-^*^^  the  goods  remaining  unsold  in  his  counting-house   and  ware-rooms,  the 
Axeinpt       defendant  distrained  for  93/.,  arrears  of  rent.     A  formal  demand  of  the  goods 
from  dia      being  made,  and  a  refusal  to  deliver  them  up  on  the  ground  of  the  right  of  dia- 
tren.*         tress,  the  plaintiff  brought  trover. 

T^he  Court  said,  as  a  general-rule,  all  chattels,  personal,  found  on  ihe  pre- 
mises are  ptlmajacie^  subject  to  be  distrained;  that  rule,  however^  is  not  with- 
out exception.  One  of  the  exceptions  is  in  favour  ^f  trade  and  commerce, 
and,  as  the  landlord  on  the  one  hand,  is  protected  under  the  general  right  of 
distraining,  so,  on  the  other,  goDds  of  a  certain  description,  and  in  particular 
places,  are  equally  protected  in  favour  of  trade  and  commerce.  We  must  look 
to  the  circ>i{Ti«4iances;  the  plaifiti.l  's  goods  were  sent  t<>  his  factor  in  London, 
and  received  l)v  the  latter  in  hi.^  character  as  such,  to  be  either  disposed  of  in 
the  market  or  e\|)  utcd;  and  yet,  on  the  ground  of  public  convenience,  it  has 
been  asked  why  did  not  the  manufacturer  sell  them  in  the  place  where  they 
were  made?  It  is  true  that  they  might  have  done  so;  but  the  object  for  which 
they  were  sent  was  for  the  extension  of  trade,  and  it  cannot  be  supposed  for  a 
moment  that  the  commerce  of  the  city  of  London,  is  to  be  annihilated  or  nar- 
rowed by  persons  being  obliged  to  dispose  of  the  different  articles  manufacture' 
ed  by  them  on  the  spot,  or  that  they  should  be  compelled  to  come  personally 
with  them  to  London,  and  that  if  they  cannot  their  goods  will  be  subject  ta 
distress .  The  general  principle  is  most  clearly  in  favour  of  trade  and  com- 
merce, and  therefore  the  landlord's  right  of  distress  cannot  preysdl  against  pub- 
lic convenience. 

— .  -  (d)  Innkeepers. 

of  a  loMt  ^-  Robinson  v.  Walter.  3  Bulst.  269. 

at  an  ina         ^^  ^^  resolved  that  the  cattle  and  goods  of  a  guest  at  a  public  inn  are  priv- 

arecz  ileged,  because  an  inn  is  publicijuris^  and  every  man  has  a  right  to  put  up  at  it. 

empt,  2.  Crosier  v.  Tomkinson.  H.  T.  1759.  K.  B.  2  Kenyon,  439. 

Provided         A  person  who  was  tenant  to  the  defendant  gave  leave   to  an  innkeeper  to 

they  be       make  use  of  his  stable  to  put  horses  in  during  the  race  week.     The  plaintiffV 

'*"**.*"  **'® -race  horse  was  brought  to  the  innkeeper's,  and  by  him   placed  in  the  stable, 

SrUn"  ^  which  he  had  borrowed  from  the  defendant's  tenant.     The  defendant  having 

distrained  the  horse  for  rent   arrear,  the  plaintiff  brought  trespass;   but  ther 

court' held  the  plaintiff's  remedy  was  against  the  innkeeper. 
[  425  ]    3.  Francis  v.  Wvatt.  T.  T.  1763.  K.  B.  3  Burr.  1498.   S.  C.    1  Blac.  483; 

abridged  more  fully  infra. 
And  the  jj  ^^^s  held,  that  the  exemption  of  goods  from  distress  does  not  extend  to  the 

only  tempo  S^^^^  ^^^  person  dwelling  in  the  inn  rather  rLSanimnate  than  a  guest, 
rary.  *  So,  corn  sent  to  a  factor  for  sole,  and,deposited  by  him  in  the  warehouse  of  a  granery- 

#       keeper,  be  not  having  any  warehouse  of  his  own,  is  under  the  same  protection  against  a 

distress  for  root»  as  if  it  wore  deposited  in  the  warehouse  belonging  to  himself;  aee  2  C.  A» 

P.  853. 
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,  {e)  Slahle-keepcrs , 

Francis  v.  Wyatt.  T.  T.  1763.  K.  B.  3  Burr.  1489;  S.  C.  1  Blac.  485. 

In  an  action  in  replevin  upon  a  distress  for  rent,  the  question  was,   whether  ^*  weniii 
a  gentleman's  chariot,  which  stood  in   a  coach-house   belonging  to  a  common  *"?^  ***« 
livery-stable-keeper,  was  distrainable  for  rent  due  to  the  landlord  from  the  liv- «q Jd«*^om 
ery-st able-keeper,  for  this  coach-house,  which  (together  with  the  stables,  &c.)  diatrets  at  a 
he  rented  of  the  landlord,  who  distrained  it.     It  was  argued,  that  no   protec- commo'ti 
tion  could  be  claimed  for  this  carriage,   first,  unless  these  coach-houses  were  >""»  does 
considered  in  the  nature  of  common  inns;  or,  secbndly,  unless  it  is  for  the  pub-"***  extend 
lie  convenience,  and  necessary  advancement  of  trade,  to  protect   it  in  a  ^*very- g°j^J| J^J^ 
yard.      1st.  That  they  are  not  in  the  nature  of  a  common  inn,  though   called,  ©n 
in  the  pleadings,  common  and  public  coach-houses,  since   the  master  of  them 
is  not  bound  to  take  in  horses  and  carriages,  any  more  than  the   master  of  a 
public  boarding-school  is  bound  to  receive  all  boarders,  or  a  common  brewer 
to  serve  all  customers.     2ndly.  Where  goods,  &c.  are  privileged,  from  neces-^ 
sity  or  public  convenience,  it  is  where  it  would   be  quite  impracticable,  or 
highly  incommodious,  to  dispose  of,  or  manufacture  the   goods   at  home;  so 
corn,  sent  to  a  mill  or  market,  cloth  to  a  tailor's,  stuff  to  a  dyer's,  &.C.,  are  pro-^ 
tected  from  any  distress;  and,  had  the   plaintiff's   carriage   been  sent  to  a 
coach-makers  to  bn  repaired,  it  might,  for  the  time,  have  been  privileired;  but 
no  necessity  here :  by  hiring   the  coach-house   (whether   by  the   week,   the 
quarter,  or  the  year)  he  becomes  an  under-tenant,  and  must   be  liable  to  the 
landlord's  distress.     On  the  other  hand,  it  was  urged,  that   many  things  are 
privileged  from  distress,  on  the  score  of  public   convenience;  that  this   was  a 
public  livery -stable,*  which  was  of  great  utility  to   the   public;  and    if  horses 
and  carriages  arc  not  privileged  therein,  it  vvtll  put   an    end  to   that  branch  of 
commerce.     This  case   was  twice  argued;    but,   the  Court  appearing  to  be 
strongly  inclined  in  favour  of  the  distress,  the  owner  of  the  carriage  declined 
bringing  the  question  to  a  third  argument,  which   had   been   directed  by  the 
Court.  . 

(/)    Wharfinger, 
Thompson  v.  Martriter.  T.  T.  1823.  C.  P.  1  Bing.  283;  S.  C.  8 

Moore,  254.     • 

In  lis  17,  eleven  tons  of  whalebone  were  consigned,  by  the  plaintiff,  to  one  Goods  Je 
S.  C4  of  London,  broker,  as  a  factor  or  agent,  for   sale.     The  whalebone,   af-  posited  by 
ter  being  landed  at  a  public  water-side  wharf,  belonging  to  one  R.,  was  pJac-*^*°J°y'J 
cd  in  his  (R.'s)  warehouse,  over  the  wharf,  which   was   stated   to   be  a  public    L       "  I 
warehouse,  to  be  there  kept,  at  a  weekly  rent,  till  sold.     In   1818,  the  whale- j^^^^^  ^^  ^ 
bone  was  taken  by  the  plaintif}  from  under  the  management  of  S.  C,  and  pla-  pabUc 
ced  by  him  at  the  disposal  of  D.  and  L.  as  his  factors  and  brokers  for  sale,  and  wharf»  are 
was  accordingly  transferred  from  S.  C.'s  name   into  theirs  by  R.     Shortly  af-noi  diatraia 
terwards,  R.  became  insolvent,  and  being  then  indebted  to  the  defendants  in  a^***®  ^^   . 
large  sum  for  rent  in  arrear,  they  made  a  distress  on  his  warehouse  and  wharf,  r™gct°of* 
and,  together  with  other  articles,  seized  the  whalebone  of  the  plaintiff,  to  re-  the  wharfi 
cover  which  the  present  action  was  instituted. 

Per  Cur,  We  are  decidedly  of  opinion  that,  for  the  benefit  and  conven- 
ience of  trade  and  commerce,  goods  deposited  under  such  circumstances  as 
are  disclosed  in  the  present  case,  must  be  held  not  liable  to  be  distrained  for 
rent.  The  cases  were  all  considered  in  Oilman  v.  Elton  {ante,  p.  423);  and, 
though  the  instances  put  by  Lord  Coke  are  illustrative  only,  the  general  prin- 
ciple laid  down  in  that  decision  is  cogently  applicable  to  the  present. 

The  judgment  of  Lord  Holt,  and  the  facts  in  Gisbourn  v.  Hurst,  1  Salk.  250, 
apply  closely  to  this  case  He  there  lays  it  down,  that  goods  delivered  to  any 
person  exercising  a  public  trade  or  appointment,  to  be  carried,  wrought,  or 
managed,  in  the  way  of  his  trade  or  employment,  are,  for  that  time,  under  a  le- 
gal exemption,  and  privileged  from  distress  for  rent;  and,  even  with  respect  to 
a  private  engagement,  any  man,  undertaking  to  carry  for  hire  the  goods  of  all 
persons  indifferently  is,  as  to  this  privilege,  a  common  carrier;  for  the  law  has 
given  the  privilege  in  respect  of  the  trader,  and  not  in  respect  of  the  carrier. 
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The  factor,  in  this  case,  was  agent  for  the  owner  of  the  goods,  and,  as  such, 
deposited  them  in  Ramsay's  warehouse,  so  that  the  case,  in  fact,  stands  as  if 
the  owner  himself  had  sent  them  immediately  to  Ramsay's;  and,  therefore,  on 
the  broad  principle  of  convenience  and  beneiit  to  trade,  they  ought  not  to  have 
been  distrained. — Rule  discharged. 

(F)  With  reference  to  things  in  the  custody  of  the  law. 
1.  Peacock  v.  Purvis,  M.  T.  1820.  C.  P.  2  B.  8c  B.  362;    S.  C.  5  Moore, 
79.     S.  P.  Parslow  v.  Cripps.  H.  T.  1908.  1  Cora.  204. 
Propertj  in     The  plaintiff,  in  Hilary  term,  1819,  recovered  a  judgment   against   W.  P., 
*^®5'"*-  and,  on  the '12th  of  February,  sued  out  a  /?ertyatta»,  which  was   delivered  to 
eannotbr  the  sheriff  on  the  27th   of  April,  under  which,  he  seized   the  corn;  that  the 
distrained;  plaintiff,  af\er  the  execution,  and  before  the  removal  of  the  corn,  on  the  30th  of 
honee,  corn  May,  paid  defendant  one  year's  rent;  and  that  the  sheriff  afterwards  sold  the 
taken  an     corn  to  the  plaintiff,  which  was,  at  the  time  when  the  distress   was  made,   un- 
[  "^27  J    ripe;  that  on  the  12lh  of  May,  another  half-year's  rent  became  due;  and  the 
der  a>tm  defendant  having  distrained  the  same,  this  action  of  replevin  was  brought, 
thohan^        ^^  ^^^*     With  respect  to  an  execution  on  goods  commonly  denominated 
of  the  aherchattels,  the  duty  of  the  sheriff  is  perfectly  clear;  he  is  merely  to   seize,  sell, 
iiTB  vendee  e.xecute  a  bill  of  sale,  and  deliver  the   goods  to  the   purchaser.     His  duty  is 
ifl  protect    then  fulfilled,  because  he  can  deliver  such  goods  at  the   moment  of  sale,  as 
f^  ^M^A*^^  ^^^^  ™*^  ^®  removed  without  trouble  or  difficuhy.      This  leads  us  to  consider 
^troM*  *   ^^®  distinction  between  goods  which  may  be  removed  immediately,  and  crops 
for  rent  gab  ^^  6'^^^^'^S  ^^i^"-     The  latter  must  be  considered  in  the  nature  of  goods,    as 
seqnently    they  are  liable  to  seizure  and  sale.     It  would  be  nugatory  to  say  that  a  sale 
accraing,    under  such  a  writ  would  amount  to  satisfaction,  if  the  right   of  the   purchaser 
mien  sach^ere  to  cease  the  moment  the  hilt  of  sale  is  executed,  and  if  the  corn  were  not 
purchaMf    aiiQwe^j  jq  remain  on  the  land  until  it  was  ripe,  in  order  that  he  might  reap  the 
remain  oa    ^^^^^  ^"^  benefit  of  his  purchase.     It  is  true  that,  in  ordinary  cases,  with  re- 
the  ground  spect  to  goods,  the  sheriff,  or  person  purchasing  them  of  him,   is  bound  to  re- 
an  nnrea     move  them  within  a  reasonable  time,  as  the  law  looks  to  the   delivery   under 
■enable       such  removal  as  a  satisfaction  of  the  debt.     So  here,  the  sheriff  was  bound  to 
time  afler    deliver  within  a  reasonable  time:  but  it  cannot  be  contended  that  he  could  be 
"  "^**     so  bbund,  until  after  the  corn  was  ripe.     What  are  the  facts  .^    The  plaintifiT. 
claims  these  crops  as  a  purchaser,  under  an*  execution  duly  issued  on  a  judg- 
ment.    It  is  quite  clear  that  he  can  obtain  no  satisfaction  until  the  corn  is  ripe 
and  in  a  fit  state  to  be  carried  away.     Till  then,  he  must  be  considered  as  be- 
ing under  the  protection  of  the  law.     We  therefore  think  the  defendant  had  bo 
right  to  distrain. — ^Judgment  for  plaintifl^. 

2.  Smith  v,  Russel.  H.  T.  1811.  C.  P.  S  Taunt.  4C0. 

Or  the  eia      A  rule  had  been  obtained,  calling  on  the  sheriff  to  pay  over  to  the  landlord 

ention  b«    q^  ^  house  in  which  an  execution  had  been  levied,  out  of  the  proceeds  of  the 

ran  a  en  .  execution,  the  amount  of  the  rent  due,  not  exceeding  one  year.     It   appeared 

that  the  goods  had  been  purchased  under  a  fictitious  bill  of  sale  from  the  sher- 

iflr,  but  had  not  been  removed  from  the  premises.     It  was,  therefore,  objected 

that  there  was  no  grouud  for  calling  on  the  sheriff,  inasmuch  as  the  goods  had 

never  been  removed  by  the  sheriff;  but,  when  he  had  completed  his  duty,  they 

still  remained  on  the  premises  liable  to  the  distress.     The  Court  allowed  the 

propriety  of  the  objection. 

3,  Seven  v.  Mihill.  T.  T.  1756.  K.  B.  1  Kenyon.  3T0. 
Bat  ai  soon  •  Goods  being  taken  under  aJierifaciaSj  whilst  in  cvstodia  legis^  the  landlord 
as  the  party  ^qq)(  them  as  a  distress,  and  actually  sold  them.  On  a  rule  fbr  restoration  it 
edt  Ih^* exe  *^PP®*^®^  ^^®*'  ^^^^  ^^®  landlord's  giving  notice,  the  plaintiff,  finding  that  oth- 
cntioo,  the  ^^  persons  laid  claim  to  these  goods,  and  that  they  were  not  the  goods  of  the 
landlord's  defendant,  waived  his  execution,  and  left  them  at  large,  whereupon  the  land- 
right  to  dialord  distrained  ihem,  and  removed  them  off  the  premises. 

rain  re  •  ^^^  ^Y\q  landlord  is  entitled  to  one  year's  rent  ont  of  all  goods,  &c.  taken  in  eiecotion; 

^'^^'*  see  8  Anne,  c.  14.  s.  1;  and  post  tit.  Execation. 

t  As  where  an  officer,  afler  seising  a  table  under  a  fieri  facius,  locked  ap  his  warrant  in 
the  drawer,  and  lefl  the  hoase,  he  wns  holdcn  to  have  abandoned  the  posscssioOi  so  as  to  let 
in  tlie  landlord's  distress;    see  1  M.  &  SL  711. 
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Per  Car.     Whilst  the  goods  were  in  cuatodia  Ugisy  the  landlord  was  divest*    £  ^U  3 
ed  of  his  remedy  by  distress;  but,  as  soon  as  the  plaintiff  waived  his  execution, 
the  landlord's  right  revived.     As  to  the  property  of  the  goods,  that  is  a  matter 
to  be  tried  in  an  action,  and  not  on  motion. 
(G)  With  reference  to  the  place  in  wiiicnt  a  distress  mat  be  made. 

(a)  In  an  inclosed  place. ^  (b)  ^oi  on  the  highway  .If     (c)  J^br  on  other  lands 

than  those  on  which  the  rent  is  charged. 
Rogers  V.  Birkmirb,   E.  T.  1736.  K.  B.  Co.  Temp.  Hard.  245;  S.  C.  2 

Stra.  1040.  The  dii 

In  an  action  of  trespass  for  taking  goods,  the  defendant  justified,  that  he  de-  ^^^^  |? 
mised  some  tenements  to  the  plaintiflffor  one  term,  and  others  for  another  term;  rent-  and 
and  there  being  rent  in  arrear  on  both  demises  he  distrained  the  goods.     On  a  coDseqaent 
demurrer  it  was  held  ill,  for  there  being  separate  demises,  there  ought  to  have  ly*  it  can 
been  separate  distresses  on  the  several  premises,  subJQct  to  the  distinct  rents;  ®"'y  *** 
and  no  distress  on  one  part  can  be  good  for  both  rents,  because  this  would  be  [u  j    ^^ 
to  make  the  rent  of  one  issue  out  of  the  other;    therefore  the   plaintiff  had  Qf^^^^jJ*" 
judgment.  the  reat  is 

(H)  With  reference  to  the  period  limited  for  making  a  distress,   suei. 
1.  Lewis  V.  Harris.  Sura.  Ass.  1788.  C.  P.  1  H.  Bl.  7  n.     S.  P.  Beavan 

V.  Delahay.  E.  T.  1788.  C.  P.  1  H.  Bl.  5.  nlTu  t" 

In  trover  for  wheat,  the  defendant  justified  under  a  distress  for  rent.     The  ^herethe  le 
distress  was  made  in  March,  the  term  having  ended   the   Candlemas  twelve  naot's  corn 
months  before,  but  it  was  during  the   time  the  wheat  was  in  a  barn,  on  part  of  remained 
the  demised  premises,  and  also  during  the  time  allowed  by  the   custom  of  the    {  429  ] 
country  to  the  off-going  tenant  to  get  in  and  dispose  of  his  oflT-going  crop.  .  At  on  the  pre 
the  trial  of  the  cause,  it  was  insisted  for  the  plaintiflT,  that  the  distress  was  bad  '"*'?*,^ 
at  common  law,  and  not  within  the  statute  8  Anne.  c.  14.  s.  7.     But  Skinner,  ^°°^J~|^ 
C.  P.  was  of  opinion  that,  during  the  tenants   right  to  continue,  he  was  imme-^f^^f  ^^ 
dtate  tenant,  and  could  havemaintained  trespass.     And   he  ruled   for  the  de-  termination 
fendant.  of  the  term 

^■t  within  the  time  allowed  by  custom  for  the  oat-going  tenant  to  diipose  of  his  crop;  it 
was  holden  distrainable. 

2.  Borj^e  v.  Richardson.  H.  T.  1813.  C.  P.  4  Taunt.  720.  Bn» «  tor 

In  this  case,  the  Court  held,  that  a  termor,  who  lets  to  an  under-tenant,  can-  P**'  ^^^ 
not,  after  his  terra  expired,  enfbrcethe  continuance  of  his  undertaking  by  dis-j^j  cannot 
tress,  if  the   under-tenant   refuses  to  acknowledge   him  as   landlord,  and  puts  after  the  ez 
htm  under  threats  of  distress,  although  the  under-tenant  still  retains  the  pos-  piration  of 
session.  J*|»  *«f™» 

(I)  With  reference  to  the  mode  of  conducting  a  distrfss.  u^'™*?  ^^ 

^  '  /   \    T  f  his  nnder- 

(a)  In  general  teiyint  coa 

Ist.   Cfihe  demand  of^  and  tender  of ^  the  renf.§    2nd.  By  whom.  tinning  in 

*  A  distress  may  be  made  in  a  house,  or  other  enclosed  place;  see  Brad.  Dist.  136.         possesion. 

t  A  distress  cannot  be  made  on  the  highway,  unless  at  the  instance  of  the  King;  see 
Brad.  Dist.  132. 

(  At  common  law,  the  landlord  must  have  distrained  for  rent  in  arrear  during  the  contin- 
uance of  the  lease;  see  3  Co.  Rep.  64;  Bro.  Dist.  pi.  74;  and  therefore  for  rent  duo  on  the 
last  day  of  the  term,  the  lessor  could  not  distrain;  because  the  term  was  ended;  see  Co.  Litt. 
47.  b.;  unless  the  tenant  held  over;  see  KeiUv.  96.  But  now,  by  the  8  Anne,  c.  14.  the 
distress  may  be  made  within  six  calendar  months  aflcr  the  end  of  the  lease,  and  during  the 
continuance  of  the  landlord's  title  or  interest,  and  the  tenant's  possession. 

Where  the  terra  ended  at  Michaelmas,  but  by  the  custom  of  the  country  the  off-going  te- 
nant was  entitled  to  continue  in  possession  until  the  May  day  ensuing,  for  the  purpose  of 
threshing  out  and  foddering;  held,  that  the  tenancy  was  to  be  deemed  continuing,  and  that 
the  landlord  was  entitled  to  distrain,  independently  of  the  statute  8  Anne,  c.  14;  3  Bing.  368. 
The  statute  of  Anne  is  not  confined  to  tortious  holding;  4  B.  &  C.  51. 

$  The  making  a  distress  being  considered  as  a  legal  demand,  no  other  demand  is  general- 
ly requisite,  unless  there  be  a  reservation  requiring  a  special  demand;  hence,  a  clause  in  a 
lease,  that  the  lessor  might  distrain;  for  the  rent  **  being  lawfully  demanded,"  was  holden  not 
to  require  a  request  previous  to  the  distress.  But,  where  the  clause  was,  if  the  rent  were 
behind,  it  should  be  demanded  at  a  particular  place,  not  on  the  land,  or  be  demanded  of  the 
person  of  the  tenant,  a  special  demand  was  deemed  essential  to  support  a  distress;  seeBac. 
Ab.  Condition,  A.  2;  Hob.  Rep.  208;  Plowd.  69.  In  these  cases,  where  a  demand  is  ne- 
cessary, it  need  not  be  made  the  day  the  rent  becomes  due,  but  at  any  time  subsequent;  see 
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1 .  BaUtffs*    2.  Landlords.-\    3rd.  M  tchat  time  to  be  made.  J  4/^  of  (he 
I  430  "I  warrant.. 

Ifibe  war  Hjcgs  v.  Dixon.  T.  T.  1817.  N.  P.  2  Starkic.  180. 

rani§  bo  at      'pj^g  warrant  to  distrain  being  attcstedj  it  was  contended  to   be  unnecessary 
subscribing  *^  ^^^*  ^^^^  subscribing  witness  to  prove  it;  but  Lord  Ellenborough, C.  J.,  said, 
witness    °  there  is  no  reason  to  depart  from  the  general  practice, 
roost  bo  5//t.    0/  brcabin<j^  open  doorfi,  Sfc. 

called.  1.  Browning  V.  Dam.  M.  T.  17.35-  K.  B.  Ca.  Temp.  Hard.  167. 

The  party  .     Per  Cxir,     In  making  a  distress,  if  the  outer  door  of  a  house  is  open,  a  per- 

making  a    g^^  niay  break  an  inner  door  to  make  a  distress;  and  so  one  may  on  anexecu- 
distress  II       .•  „ 

^tor  door  2.   Gould  v.  Bradstock.  T.  T.    1812.  C.  P.  4Taimt.  562. 

beopen»  Trespass  against  a  landlord,  who  occupied  an  apartment   over  a  mill  demis- 

break  the    ed  to  his  tenant,  from  which  it  was  divided  only  by  a  boarded  floor,  without  any 
inner  ceiling,  for  taking  up  the  floor  of  his  own  apartment,  and  entering  through  the 

doore.**  aperture,  to  distrain  for  rent.  It  was  contended  that,  though  in  order  to  dis- 
And  tret  train,  a  person  cannot  break  open  the  house,  yet  if  he  finds  it  broken,  he  may 
noriie  a  ®"*c**)  which  was  the  case  here,  for  the  taking  was  after  the  breaking;  9  Vin. 
gainst  a  -A.br.  152;  M.  PI.  2  (^  7;  it  is  said,  that  he  shall  distrain  for  rent,  per  osiia  ei 
landlord  fenestras.  And  the  protection  extends  unly  to  the  outward  shell  of  the  house; 
ibr  entering  now  here  the  defendant  was  already  witbin  the  inner  door, 
a  divided  p^^  Cur,  The  plaintifl'docs  not  go  on  the  act  of  1 1  Geo.  3.  c.  19.  to  re- 
Y°^'* cover  damages  for  any  supposed  irregularity;  he  goes  on  the  trespass-,  and.he 
through  hjs"™"^^  make  out  that  these  boards  were  the  plaintifl^'s  sole  property,  which  they 
own  board  were  not;  after  the  defendant  has  moved  the  boards  he  cati  get  into  the  house, 
[431  ]  and  that  without  a  trespass;  and  when  he  can  get  into  the  house  without  tres- 
es and  un  pass,  he  may  lawfully  distrain.  We  therefore  think  the  law  is  with  the  defen-r 
ooiled  floor  dant. 

Tor^rl^'''  '  ^'^*-   Of  the  inventor ij.t\ 

Ilob.  207.  Nii  huidlord  can  dislrain  af:cr  the  tcn:int  has,  upon  the  land,  tendered  the  rent; 
see  8  Co.  Rep.  147;  2  Inst.  107.  And,  even  if  tlie  tender  be  made  after  the  distress, 
but  before  iuii»oiizivIin^,  the  kmdlord  i:^,  it  seems,  not  justified  in  detaining  the  proper- 
ty;  see  ibid. 

*  The  bMiliflTninU  bo  aiitliorised  bV  a  written.audioritv  from  the  landlord;  see  Brad.  Dist. 
217.  And,  if  required,  he  is  bound  to  show  his  authority;  if  not,  he  may  distrain  general- 
ly (see  1  Leon.  oO.)  by  taking  some  article  of  furniture  in  hcu  of  the  whole;  see  Brad. 
Pjst.  2IG. 

t  The  distress  may  bo  made  by  tlic  person  to  wliom  the  rcrrt  is  due,  who  has  no  particu- 
lar form  to  observe:  he  lias  merely  to  t:ike  some  article  of  furniture  in  the  name  of  all  the 
goods  on  the  premises;  see  Brad.  Dist.  '-31 6. 

t  A  distress  cannot  bo  made  before  the  next  day  afler  the  rent  is  due;  see  1  Saund.  287; 
Co.  Li't.  47.  b.;  aud  mui^t  be  in  the  day  lime,  thai  is,  between  sun -rising  and  Bun-set;  for  a 
distress  cannot  be  made  in  the  niglit;  Co.  Litt.  14'i.  a.  But  the  period  at  which  a  dis- 
tress may  be  made,  depends  sometimes  upon  the  nature  of  the  contract,  and  the  custom 
of  the  country;  therefore,  where,  by  the  custom  of  the  country,  half-a-year*s  rent  becomes 
due,  upon  the  tenant's  entry  on  the  Und,  a  distress  may  be  made  immediately;  2  T.  R.  600; 
Cowp.  784. 

$  Ther6  is  no  authority  to  show  that  the  bailiff  must  have  a  waiTant  of  distress,  although 
It  is  certaii:ly  the  most  eligible  mode  of  appointment;  see  Brad.  Dist.  217.  The  warrant 
need  not  be  stamped  nor  sealed,  although  the  distress  be  made  by  a  corporation;  see  1  Salk. 
191;  but  it  mtist  bo  signed  by  the  person  entitled  to  the  rent.  And  in  the  case  of  a  joint  dis- 
tress, as  coparceners,  the  warrant  must  bo  signed  by  all  the  persons  entitled  to  distrain;  see 
1  Leon  50;   3  Taunt.  I'^'O;   8  B.  <Xr.  A.  0^9. 

By  3.'}  It  CO.  3.  c.  35.  where  distress  cannot  be  found  in  the  jurisdiction  of  tho  justices 
granting  warran's,  it  may  he  levied  in  any  othcsr  place,  upon  a  warrant  granted  by  other  jus- 
tices where  the  properly  lieg;  and,  if  no  distress  can  be  found,  the  offender  is  to  be 
proceeded  against,  according  to  law;  and,  such  backing  justice  is  not  answerable  for  ir- 
regularity. 

i{  Into  a  house  or  building,  may  enter  tlirough  the  doors  or  windows;  see  1  Rol.  Abr. 
671. 

**  So,  inclosuvcs,  or  fences,  cannot  be  broken  to  take  a  distress;  see  Co.  Litt.  161.  a. 
And,  where  a  padlock  had  btcn  put  ujion  a  barn  door,  it  was  holdcn,  that  thfe  landlord 
could  not  break  it,  in  order  to  seize  the  corn  in  the  barn  ;  see  Vin.  128.  pi.  6.  tit, 
"  Distrcs.-." 

ft  The  inventory  should  describe  the  articles  distrained;  as,  in  the  parlour,  one  table,  &c. 
see  Brad.  Dist.  219. 
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Ward  t.  Haydon.  E.  T.  1796.  K.  B.  N,  P.  2  Esp.  55^2.  Merely 

Lord  Kenyon,  C.  J.  said,  where  a  distress  has  hcen  made,  in  order  to  change  f**>^ing  at* 
a  defendant,  it  would  be  necessary  to  prove  that  he  had  taken    some    part   re-  '|'^^"^<>*7 
specting  the  goods,  o  •  interfered    with  the  disposition   of  them;  but   that  the  f„^*j^pn 
mere  act  of  making  an  inventory,   by  direction  of  the   other    defendant,  and  cate  h? 
drawing  a  notice  which, the  other  signed  was  not  sufficient  to  subject  him  to  an  maker,  as 
action.  ^°  subject 

^   Vh.   Of  the  notice.^  him  lo  an 

1.  Walker  v.  Rumbald.  T.  T.  169 1.  K.  B.  12  Mod.  76.  fbe'diitrettf 
On  an  action  of  trover  for -six  hogs,  a  special  verdict  was  found,  viz.  that  the  be  irrega 

lands  demised  lying  in  two  counties,  viz.  part  in  the  hundred  of  A.    in   Wilts,  lar. 
and  part  in  the  hundred  of  B.  in  Southampton,  the  lessor  for  rent  in  arrear  dis-  A  parol 
trained  in  both  hundreds,  and  the  distress  being  not  replevied  in  five  days,  no-  notice,! 
tice  was  given  to  the  owner  of  the  goods,  and  then  he  sent  for  the  constable  of  Pf®"*"7 
A.,  who  in  the  presence  of  the  constable  of  B.,  sold  them   in  the   hundred   of  f '^*" '**  *"• 
B.,  after  a  legal  appraisement.  owner  of 

Per  Cur,     Personal*  notice  is  sufficient,  for  notice  is   the  thing  required,  the  goods 
^ly.  Notice  to  the  owner  is  enough  against  him  in  trover,  but  if  the  tenant  distrained^ 
had  brought  replevin,  that  would  not  have  served  as  to  him,  but  he  must  have 
had  notice  also.  Withoot 

2.  Mossv.  Gallemore.  INI.  T.  J 779.  K.  B.  1  Doug.  279.  Iheew 

•    Per  Cur.     It  is  not  necessary,  under  the  statute  W.  &  M.  to  set  forth  in  the  period  tho 
notice  of  distress  at  what  time  the  rent  became  due.  rent  be 

Sih.    (Jfihe  appraisement.^  came  dae 

Westwood  v.  Corine.  H.  T.  1816.  K.  B.  1  Stark.  172.  will  suffice. 

^  In  case  for  an  irregular  distress,  it  was  admitted  that  the  distress,  having  1'he  dis 
been  made  by  the  appraiser,  was  irregular.  trainor 

9th.    Of  the  sale,  ^  must  not  be 

1.  Wallace  v.  Kino.  E.  T.  1788.  C.  P.  1  H-  Bl.  13.  erf    '^*'"' 

The  distress  was  made  on  Saturday  morning,  the  12th  of  May,   and  an  in-    [  433  i 
▼entory  and  notice  of  sale  given.     On  Thursday,  the  17th,  the  goods  were  re- The  five 
moved  and  sold.     Afler  verdict  for  the  plaintiff,  in   an   action    for  selling  the  days  are  ia 
goods  before  the  five  days  had  expired,  a  rule   was   obtained  to    show   cause  clw^e  of 
why  a  nonsuit  should  not  be  entered;  it  was  contended,  that  the  five  days  gi^" gjfe** b"*^ t*^ 
en  by  the  statute  for  the  party  to  replevy  ought  to   he  reckoned  exclusive  both  g*„g|yg°^|^* 
of  the  day  in  which  the  distress  was  taken  and  also  of  the  day  when   the  sale  the  time  of 
was  made.     But  the  Court  were  of  opinion  that   on  Thursday  aflernoon,  five  it. 
days  from  the  time  of  the  distress  had  completely  expired. 

♦  The  preceding  inventory  shouh]  ho  sulijciiiiod  to  t!ie  police;  sco  Brad.  Dist.  219;  which 
nottce  is  given  previous  to  tlu;  salo.  of  tlio  ^food.-i  under  the  2  VV.  &M.  loft  at  the  chief  man- 
eion-house,  or  on  the  promise.-^  chir;2;f.vl  with  iho  distress. 

f  If  the  notice  he  not  porsonallv  j^iven,  it  should  be  left  in  writing  at  the  tenant's  house, 
or  according  to  the  directions  of  the  st.ilutc,  at  the  chief  nnnor-house,  or  other  such  notori- 
ous part  of  the  premises  charged  with  the  rent;   see  Brad.  Dist.  "i'-i'X 

t  By  the  2  W.  &.  M.  the  goods  distrained  ;irc  lo  he  appraised  by  two  sworn  appraisers, 
whom  the  sheriff,  or  nndor-shorllV,  or  couslable,  shall  swear  to  appraise  theni  truly,  accord- 
ing to  the  best  of  their  understanding.  It  seems  questionable,  whether  the  constable  of  a 
different  parish  can  administer  tho  oath;  see  1  H.  Bl.  13. 

A  written  stamped  appraisement  is  not  necessary  where  the  broker  speaks  of  the  value  of 
the  goods  trom  recollection:  see  I  Carr.  Si.  P.  25;  and  ante,  vol.  i.  p.  729. 

}  Distresses  for  rent  being  in  the  nature  of  pledges,  the  distrainer  had  no  power  to  sell 
them,  at  the  common  law.  But  now,  by  tho  statute  2  \V.  &  M.  c.  5.  it  is  enacted  that, 
where  any  goods  shall  bo  distrained  l^)r  rent  reserved  and  due  upon  any  demise  lease  or 
contract  whatsoever,  and  the  tonint,  or  owner  of  the  goods  distrained,  shall  not,  within  five 
days  next  after  such  distress  taken,  replevy,  the  same  shall  he  sold  for  the  best  price  that  can 
be  got  for  them. 

If  a  landlord  who  has  distrained  for  rent  does  nf)t  sell  within  ihe  five  days  hy  arrangement 
between  him  and  tin;  tenant,  iha'  ix  in»  ]ir<»Mt*p  jr  so  ot' collusion;  si'c  7  Price,  <)90.  The  re- 
quest of  the  tenint  will  n»t  iiisMlV  t'le  liiu  ll'»r  I  ui  doi.i'niii:^  the  !».)ods  of  a  lodger  beyond  the 
five  davs,  if  ho  did  not  kno  v  which  were 'he  :r(jo.'Is  of  the  loiliior,  and  which  those  of  thete- 
nant;  sec  2  Carr.  and  1*.  '')7A. 

There  is,  however,  no  order  required  hy  law  to  bo  observed  in  the  sale  of  goods  taken 
under  a  distress,  as  that  beasts  of  the  plough  should  ho  postponed  until  tho  other  goods  are 
disposed  of;  Jenner  v.  Yolland,  6  Price,  3;   S.  C.  2  Chit.  Rep.  167. 


SCO  DISTRESS  .-^Mbde  ^  Ckmdading. 

2  WiNBERBouRE  ▼.  Morgan.  T.  T.  1809.  K.B.  II  East,  S95. 
And  where  It  appeared  that  the  defendant  entered  under  a  warrant  of  distress  for  rent 
a  distrainor  ju  arrear,  and  that  he  continued  in  possession  of  the  goods  upon  the  prenoises 
'*^^^^^^*"  for  fifteen  days,  during  the  four  last  of  which  he  was  removing  the  goods, 
of  the  which  were  afterwards  sold  under  the  distress.  This  was  an  action  of  trespass, 
good-a  in  A  question  was  now  raised,  whether,  as  the  original  entry  of  the  defendant  and 
plaintiiT's  possession  under  the  warrant  of  distress  was  lawful,  and  only  his  continuance 
hands  be  in  possession  after  the  time  allowed  by  law  unlawful,  and  the  statute  1 1  Geo. 
fi**"da  ^*  ^*  '^*  ^*  ^^'  ^^^  provided  that,  when  any  distress  has  been  made  lor  rent, 
and  thenre  "  *^"^  ^^y  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party 
moved  distressing,  the  distress  itself  shall  not,  therefore,  be  deemed  to  be  unlawAil, 
them,  it  nor  the  party  making  it  be  deemed  a  trespasser  ah  tyit/to,  but  the  party  aggriev- 
waa  holden  ed  by  such  unlawful  act  or  irregularity  shall  and  may  recover  full  satisfaction 
that  tres  yj^  ^J^  special  damage  he  shall  have  sustained  thereby,  and  no  more,  in  an  ac- 
tbe^appro  *'®"  o^  trespass  or  oh  the  case,  at  the  election  of  the  plaintiff.''  The  action  of 
priate  form  trespass  was  the  proper  remedy. 

of  action.        Per  Cur,     All  that  the  act  meant  to  say  was,  that  a  party,  whose  entry  was 
lawful  to  take  a  distress  on  the  premises,  should  not  be   made  a  trespasser  ab 
[  433  ]    initio' for  any  subsequent  irregularity,  as  he  was  deemed  to  be  before  that  act. 
The  object  of  it  was  to  separate  that  which  he  had  a  right  to  do  from  that  which 
wasirregular  and  unlawful;  and  therefore  it  meant  to  say,  that  the  landlord 
should  not  be  deemed  a  trespasser,  for  entering  and  taking  the  goods  in  the  first 
instance,  or  for  continuing  in  the  possession  of  them  on   the   premises  for  so 
long  time  as  the  law  allowed  him  to  continue  there;  but  that  if  he  continued 
there  after  that  time,  he  would  be  treated  as  a  trespasser  for  that  which   was 
in  law  a  trespass,  or  be  liable  to  an  action  on  the  case  for  such  injuries  as 
would  in  law  subject  him  to  that  remedy  by  the  party  grieved,  according  to  the 
nature  of  the  act  done  by  him.     We  admit  that  if  he  did  not  continue  on  the 
premises  after  the  time  allowed  by  him,  but  were  guilty  of  an  irregularity  dur- 
mg  that  time,  he  would  not  be  liable  in  trespass  quare   clausum  fregitj  because 
his  continuance  there  for  the  purpose  of  guarding  the  distress  would  be  law- 
ful; but  here  he  remained  there  after  that  time,  and  that,  we  think,  made  him 
a  trespasser,  even  if  he  had  not  taken  away  the  goods  afterwards. 
3.  Pitt  v.  Shew.  H.  T.  1821.  K.  B.  4  B.  <^  A.  208. 
Bat  a  dis         It  was  contended,  that  a  person  after  distraining   goods  ought  immediately 
trainor  "«*  after  the  expiration  of  the  five  days,  from  the  time  of  distress  taken,  to  appraise 
sonable       **"^  ^®^'  *^®  same,  pursuant  to  2  W.  &  M.  sess.  I  c.  6.  s.  2. ;  and  1 1  Geo.  2.  c. 
time,  after  19- s.  10.     But  the  Court  said,  by  law  the  landlord   and  those   acting  under 
the  expira  him  cannot  sell  till  five  days  have  expired.     He  may,  however,  remain  more 
tion  of  the  than  five  days  upon  the  premises,  for  the  purpose  of  selling  the  goods  distrain- 
\\  th  ^"  *°  ^^'     ^*  *®  *^®  province  of  a  jury  alone  to  say  what  is  a  reasonable  time  for  such 
J^rty,''^'   purpose. 

1 0/^ .  Of  the  removah 
Gripflv  v.  Scott.  M.  T.  1726.  K.  B.  2  Stra.717;  S.  C.  2  Ld.  Raym.  1424. 
As  soon  as  In  an  action  of  trespass  for  entering  plaintift^'s  house,  and  keeping  posse»- 
davfl  haye  ^^^"  of  his  goods  eight  days,  the  defendant  justified  under  a  distress  for  rent; 
ojpired,  \^  which  the  plaint ift* replied  a  tender,  and  on  a  demurrer  it  was  objected,  that 
the  goods  it  ought  to  be  pleaded  with  an  uncore  prist;  Lutw.  591 ;  Tho.  Ent.  265;  Winch, 
moat  be  re  939;  Cro.  Jac.  423;  Salk.  622. 

moved**  p^^  Q^^^      g^  ij^^  replication  good  or  bad,  yet  we  must  go  back  to  the  first 

fault,  which  is  in  the  plea  for  the  defendant  ought  to  have  removed  the  goods 
at  the  five  days'  end;  and  for  the  other  three  he  is  a  trespasser. — Judgment 
for  the  plaintiflT. 

llth.   Of  the  surplus. 1[      \2ih.  Of  the  duty  of  the  distrainor. 

•  Before  the  2  W.  &  M  the  diRtrainor  was  bound  to  remove  the  goods  off  the  premises 
within  a  convenient  timo  after  the  distress.  But  now,  five  days'  time  is  allowed;  see  6  Mod. 
215;  unless  it  is  agreed  between  the  par  lies  that  a  longer  period  shall  bo  given;  see  Brad. 
Dist.  223.  ^ 

t  Being  unable  to  find  the  tenant  is  a  sufficient  excuse  for  not  paying  over  the  surplus  to 
the  tenant,  ailcr  a  levy  and  sale  of  his  goods  undor  distress.     Notwithstimding  the  words  in 
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1.  Doe  v.  Manger.  T.  T.  1703.  K.  B.  6  Mod.  216.  f  434  ] 

In  this  case  it  appeared  that  the  distrainer  drew  beer  out  of  one  of  the  bar-  The  thing 
rels  of  beer  which  had  been  distrained.  Per  Holt,  C.  J.  He  is  a  trespasser  ^J'sirained 
ab  initio  as  to  that  barrel .  '""*f  "oi  be 

2.  Etherton  V  PoppLEvvELL.  H.  T.  1800.  K.  B.  1  East,  139.  * 

Action  of  trespass.     The  defendant  was  landlord  of  premises  of  which  the  And  ires 
plaintiff  was  tenant.     He  had  distrained  for  arrears  of  rent;  but,  after   having  pnss  lies  a 
done  so,  had  turned  the  plaintiff's  family  out  of  possession,  and  kept  the  key  gainst  a 
of  the  premises  in  which  he  had  impounded  the  distress.     A   trial  had  been  ***"*^***''*' 
had,  and  a  verdict  found  for  the  plaintiff,  with  liberty  to  dcfrndant  to  move  the  ^J^J  °" 
Court  to  enter  a  nonsuit,  if  they  thought  the  form  of  action  incorrect.  distrew  for 

Per  Cur,     This  action  of  trespass  is  clearly  maintainable;  for  the  excess  of  rent, inrng 
the  defendant's  conduct  in  the  subsequent  part  of  the  transaction  is  turning  the  the  tenant's 
plaintiff's  wife  out  of  possession,  which  she  held  for  her  husband. — See  1  JBurr.  f"?"*')'  ont 
690;  Fitz.  85;  2  Str.  851 ;  7  T.  R.  654.  SonTnd 

I3th,   Of  the  charges  to  be  paid  to  the  distrainor, "[  cominuea 

(6)  In  particular.  in  posses 

1st.    Where  (he  goods  are  already  in  execution. 1[,  sion  after 

(J)    With  REFERENCE    TO    THE    MAKING    SEVERAL    DISTRESSES    FOR   THE    SAME  ^*>e  rent  i« 

RENT.  P**'^- 

HuTCHiNs  V.  Whitaker.  E.  T.  1758.  k.  B.  I  Burr.  578;  S.  C.  2  Kenyon,    I  ^^^  1 

204. 

In  an  action  for  an  excessive  distress,  the  question  was,  whether  a  second  A  second 
distress  can  be  justified  under  the  same  warrant,  when  enough  might  have  been  dw'resa  can 
taken  at  first,  if  the  distrainor  had  then  thought  proper.  nrnde*  if  e 

Per  Cur.     A  man  who  has  an  entire  duty  shall  not  split  the  entire  sum,  and  nough 
distrain  for  part  at  one  time,  and  part  at  another;  because  that  would  be  great  might  have 
oppression;  if  a  man  seizes  for  the  whole  sum  due  to  him,  and  only  mistakes  been  taken 
the  value  of  the  goods  seized,  there  is  no  reason  why  he  should  not  afterwards  j*^  ^''''J*^  °" 
complete  his  execution,  by  making  a  further  seizure.  tra^nor^mia 

(K)  With  reference  to  making  a  joint  distress  for  several  rents,      take  the  rai 
Rogers  v.  Berkmire,  E.  T.  1735.  K.  B.  2  Stra.    1040;  S.  C.  Ca.  Temp,  ue  of  the 

Hard.  145.  goods. 

In  an  action  of  trespass  for  taking  goods,  the  defendant  justified  that  he  de*  A  joint  dis 

Stat.  2  W.  &  M.  c.  5.  a.  2.  it  is  the  practice  to  pay  over  such  surplus  to  the  tenant,  and  not  *'^**^  * 

to  the  sheriff;  Stubbs  v.  May,  M.  T.  1822.  C.  P.  MS. 

*  The  11  Geo.  2.  c.  19,  lias  rendered  such  persons  liable  to  an  action  for  the  abuse.  And 
it  has  been  held  that,  even  using  the  thini;  distrained,  so  as  to  make  it  beneficiul  to  the  dis- 
tress, is  also  an  abuse;  see  Cro.  Eliz.  783.  Therefore,  it  has  been  said,  the  distrainor  has 
no  right  to  milk  a  cow,  because  the  owner  might  come  himself;  and,  if  the  boast  sustain  an 
injury  thereby,  and  die,  tlie  distrainor  is  not  liable,  and  he  may  make  another  distress;  sco 
Rol.  Abr.  67.3. 

By  the  11  Geo.  2,  "  any  person  distraining  may  impoimd,  or  otherwise  Focure  the  dis- 
tress, of  what  kind  so  ever  it  he,  in  such  place,  or  on  such  part  of  the  premises,  as  is  most 
convenient.*'  If  the  distress  be  of  goods  which  may  take  harm  by  wet  weather,  or  be  sto- 
len away,  then  ho  must  impound  them  in  a  house,  or  other  pound  covert,  within  three  miles, 
in  the  said  cotmty-t  see  Inst.  47. 

t  By  2  W.  &  M.  the  charges  of  the  dislrnss,  appraisement,  and  sale,  arc  to  be  satisfied  out 
of  the  things  sold.  And,  by  the  57  Geo.  3  c.  93.  s.  1.  no  porston,  making  any  distress  for 
rent  where  the  sura  shall  not  exceed  20/.  to  take  oiher  charges  than  mentioned  in  the  sche- 
dule annexed;  nor  to  ciiarge  for  any  act  not  done.  By  s.  2,  parly  aggrieved  by  such  prac- 
tice miy  apply  to  a  justice  of  the  peace,  who  may  adjudge  tret)le  the  amount  of  the  moneys 
unlawfully  taken  to  be  paid,  with  costs,  which  may  bt*  levied  by  di 'tress.  And,  by  s.  3, 
such  justices  may  summon  witnesses,  and,  if  ihcy  noglocl.lo  ationfl,  may  impose  a  penalty 
on  them  not  cxeeeding  40s.  By  s.  4,  if  complaint  be  unfounded,  the  justice  may  give  costs 
to  the  party  complained  against.  But  no  judgment  to  be  given  against  any  landlord,  unless 
ho  personally  levies  the  distress.  Ana  this  act  is  not  to  bar  partirs  of  oilier  legal  remedies. 
By  s.  5,  the  signature  of  the  justice  is  directed  to  bo  attac-liccl  to  the  judgment.  And  by  s. 
6,  the  hrokera  are  to  give  copies  of  their  cliarges,  to  the  persons  whose  goodM  have  been 
distrained. 

t  If  the  goods  of  the  tenant  are  already  taken  under  legal  process,  the  landlord  must  not 
attempt  to  distrain  them,  but  must  give  notice  to  the  tenant  in  possession  of  his  claim  for  rent, 
under  the  8  Anne,  c.  13;  see  Brad.  Dist.  229. 

^  Aad  if  there  be  not  safBcicnt  on  the  premises,  a  second  distress  for  the  remaiDder  is  not 
iU  egal ;  see  2  Latw.  1536;  Cro.  EHz.  13^  17  Car.  2.  c.  7, 
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tinct  renti   mised  some  tenements  to  the  plaintiff  for  one  term,  and  others  for  another  term, 

cannot  be    and  there  being  rent  in  arrear  on  both  demises,  he  distrained  the  goods.     And 

^^^^'         on  a  demurrer,  it  was  held  ill;  for  there  being  separate  demises,  there  ought  to 

have  been  separate  distresses  on  the  several  premises  subject  to  the  disfinct 

rents;  and  no  distress  on  one  part  can  be  good  for  both  rents;  therefore  th# 

plaintiflf  had  judgment. 

(L)  With  reference  to  a  fraudulent  removal.* 
(a)    fVhat  cases  are  wHhin  the  sUiiule. 
1.  Watson  v.  Main.  E.  T.  1798.  N.  P.  3  Esp.   15.  S.  P.  doubted,  Fuifr* 
NEAUx  V.  FoTHERBY.  H.  T.  1815.  K.  B.  4  Camp.  136. 
To  consii         To  trespass,  the  defendant  pleaded  that,  after  a  quarter's  rent  was  due,  the 
tiite  a  fraud  plainliif  fraudulently  and  clandestinely  removed  the  goods  in  question,  in  order 
olent  remoj^j  prevent  the  defendant,  as  landl(»rd,  from  distraining  them;  that  the  defend- 
J**^JJ^^"'*"  ant  entered  the  house  in  which,  ike.  the  outer  door  being  open,  in  order  to 
and  the  *    make  a  distress  on  the  goods  so  fraudulently  removed,  and  because  the  door  m 
redt  in  af    question  (the  same  being  an  inner  door)  was  shut  and  fastened,  the  defendant 
rear.»  broke  it  open  and  seized  the  goods,  as  for  a  distress  for  the  said  rent  protU  ei 

[  436  I  bene  licuit,  Sfc.  It  was  proved  that  on  the  14th  of  March,  before  the  rent  be- 
came due,  the  plaintiff  had  removed  his  goods  off  the  premises,^  to  avoid  the 
defendant's  distress,  but  there  was  no  proof  of  secrecy.  Eyre,  C.  J.  said,  the 
1 1th  Geo.  3.  c.  19.  does  not  apply  to  this  case.  I  am  of  opinion  that,  to  briojg 
it  within  the  statute,  it  ought  to  appear  that  the  goods  were  removed  after  the 
rent  was  actually  due  and  in  arrear;  and  secrecy  must  be  shown,  otherwise 
how  can  the  removal  be  called  clandesiiney  the  word  used  in  the  statitte. 
2.  Thorntov  v.  Aoams.  E.  T.  1816.  K.  B.  5  M.  &  S.  38. 
And  the  Trespass,  for  entering  plaintiff ^s  premises,  and  levying  a  distress.     Justifi- 

atatnte  ap  cation,  that  the  defendant's  tenant  had  fraudulently  and  clandestinely  carried 
plies  10  the  off  the  goods  from  the  house  of  which  he  was  tenant,  to  prevent  the  defendant 
goodiiofthe  from  distraining,  and  conveyed  the  same  to  the  plaintiff's  premises;  therefore 
the  tenant  ^^^  defendant  within  30  days,  entered  and  took  fhe  said  goods.  It  was  con- 
noMo  those *®'*^^^>  on  special  demurrer,  that  the  pica  was  untenable;  for  the  statute  11 
of  a  Btrun  Geo.  2.  c.  19,  which  empowers  landlords  to  distrain  and  sell  goods,  frauduleDt-^ 
ger.  ly  and  clandestinely  carried  off  the  premises  within  30  days,  plainly  extends  to 

the  tenant's  goods  only,  and  not  to  the  goods  of  a  stranger;  for  tbe  statute  sajs 
**  In  case  any  tenant  shall  fraudulently  or  clandestinely  carry  off  his  or  her 
goods;"  and,  therefore,  though  by  the  common  law  the  landlord  may  distrain 
ijpon  the  premises  for  rent  arrear,  without  regard  to  whom  the  property  belongs, 
yet,  here,  in  order  to  give  eflect  to  this  statutable  remedy,  the  plea  ought  to 
show  that  the  goods  were  the  goods  of  the  tenant;  for  otherwise  the  defendants 
are  not  juslitied  in  following  them.  On  the  other  hand  it  was  argued  that,  bj 
coupling  the  1st  and  7th  clauses  of  the  tict  together,  it  was  plain  that  the  re- 
medy of  the  landlord  was  not  intended  to  be  restrained  to  the  tenant's  goods; 
for  the  language  of  the  7th  clause  is  general,  "  where  any  goods  fraudulently 
or  clandestinely  carried  away."     But  the  Court  held  that  the  plea  was  bad. 

(6)  Form  of  seizing  such  goods. il 

*  By  the  11  Geo.  2.  c.  19.  if  any  tenant  Tor  life,  years,  at  will,  sotferance,  or  otherwise 
of  lands,  or  tenements,  upon  the  demise  whereof  any  rents  are  reserved,  shall  fraudulently, 
or  clandestinely,  convey  or  carry  oHany  of  hisgoocls  from  such  demised  premise.*,  to  pre- 
vent a  distress,  the  lessor,  or  any  person  empov.orod  by  him  may,  within  thirty  daja  tielt 
after  conveying  off,  di^itrain  such  goods,  wherever  found,  for  the  rent  arrear,  and  sell  and 
dispose  of  the  snmo.  To  tiring  a  cnse  within  the  statute,  an  actnnl  participation  in  the  act 
hy  the  tenant  need  not  be  shown;  if  the  itnmvnl  be  wiih  h's  pri\ity  it  will  suffice;  see  S 
D.  4"  R-  501.  And  where  a  tenant  openly  and  in  the  face  of  the  day,  and  with  notice  to 
his  landlord,  removed  his  ^oods,  without  lenving  8ufli<i«»nt  on  the  premises  to  satisfy  tbo 
rent  then  due,  and  the  landlnrd  followed  and  distrained  the  goods,  it  wafi  holdeo  that,  aU 
though  iho  removal  might  not  l)e  eh-indestine,  yet  as  it  was  fiaudulent,  (which  was  a  qae9« 
tion  for  the  jury,)  the  landlord  w:ifl  jusiitit  d,  under  the  st.itute;  see  I  D.  &  R.  33. 

By  s.  2.  of  the  11  (ieo.  2.  c.  If).  ♦*  no  landlord  Hhall  distrain  any  goodf  Bold  bona  fide ^ 
and  for  a  valuable  consideration,  before  such  seizure  made,  to  any  person  not  privy  tosnch 
fraud." 

t  iiy  the  11  Geo.  2.  c.  19.  s.  7.  where  goodd  fraudulently  removed  shall  be  locked  op 
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(c)   Of  the  penally.  [  437  | 

Is/.   Bif  irhom  incurred^  and  lioio  proved.  In  an  a<s 

1.  Stanley  v.  Wharton.  E.  T.  1(522.  Ex.  10  Price,  138.  q°"  ****  1^. 
In  an  action  on  the  11  Cleo.  2.  against  a  deroiidant,  for  aiding  and  assisting  ^®^*    '    ** 

a  tenant  in  removing  and  conccalinir  jiis  cattle  to  avoid  a  distress.     It  was  con- proved  that 
tended,  there  was  no  proof  of  any  distress  havinii;  been  commenced,  or  evenadutreas 
contemplated;  and  tliere  must  be  a  distress  in  progress,   or  at  least   intended,  was  in  cob 
otherwise  the  removal  is  not  within  the  act.     lUit  the  Court  overruled  the  ob- '®'"Pl*'io'*' 
jection,  and  said  it  was  enough  to  show  that  the  rent  was  in  arrear,  and  that  fu*^."^*"** 
the  goods  have  been  removed  afterwards.  ^j^g  j„  ^^ 

2.  Stanley  V.  WiiAiiTON.    E.  T.  1822.   Ex.  10  Price,  138.  ream t  the 
In  an  action  on  the  1 1  Geo.  2.  c.  19.  against  a  defendant,  for  aiding  and  as- period  of 

sisting  a  tenant  in  removing  and  concealing  his  cattle,  to  avoid  a  distress,  it  ^^®  remo^ 
was  proved  that  the  rent  being  due  to  the  landlord,  by  order  ofthe  tenant,  cows  J    •^*^^*° 
were  driven  otT  early  in  the  morning  of  the  2d  October,  a  few  days  before  the  .    '  . 
plaintifFsent  to  distrain,  from  the  tenant's  farm  to  the  defendant's,  who  washis^JJ|  '^j.**J? 
son-in-law.      After  verdict  for  the  plaintilT,  it  was  moved  in  arrest  of  judgment  gnch  mrl 
that  the  acts  and  orders  of  the  tenant  respecting  the  goods  removed  ought  not  ing,  &c.  the 
to  have  been  admitted.      But  the  Court  said,  the  facts  which  were  given  inevi-acia  of  the 
dence  appear  to  us  to  have  been  the  only  means  by  which   the  fraud  could  *®""p' .^^° 
be  proved;  and  we  think  they  prove  it  sufficiently  satisfactory,   and  mako*^.^'"^^^' "^j. 
out  this  case,  by  bringing  the  -defendant  within  the  statute.     Can  there  be  any  ^Y^Q  frund. 
doubt  that  in  an  affair  of  this  sort,  where  a  tenant  calls  in  aid  his  son-in-law, 
for  the  purpose  of  defrauding  his  landlord,  the  evidence,  which  was  received 
and  is  objected  to,  was  admissible  ? 

•  3.  Bach  v.  Meats.   T.  T.  1816.   K.  B.  5  M.  &  S.  200,      *  But  a  bma 

A  creditor,  with  the  assent  of  his  debtor,  took  possession  of  the  goods  of  tiis-^^'f  credit 
debtor,  and  removed  them  from  the  premises,  for  the  purpose  of  satisfying  a  evenTldio* 
bona  fide  debt.     The  creditor  took  possession,  knowing  the  debtor  to  be  in  dis-^^,^,^  of 
tressed  circumstances,  and  under  an  apprehension  that  the  landlord  would  dis-hia  debt 
train.     The  question  was,  whether  by  these  acts  the  creditor  incurred  the  pe-  or'a  insol 
nalty  imposed  by  the  statute  1 1  Geo.  2.  c.  19   s.  3.  hgainst  persons  assisting  ^®°*^y»  *°** 
the  tenant  in  removing  his  goods  frohi  the  premises.  •  aoDrehen 

Per  Cur,     The  legislature  seems  to  have  had  in  view  a  fraudulent  remov(il  J!^^  ^f^  ^j^ 
by  the  tenant,  where  the  object  was  to  withdraw  the   property  from  the  land- tress,  incur 
lord's  reach,  for  the  puapose  of  securing  it  for  his  own  benefit.     Such  an  ob-    [  438  ] 
ject  may  be  accomplished  either  by  a  clandestine  removal  of  the  tenant  him- the  penal 
self,  or  by  his  procuring  some  other  person  to  make  a  pretended  purchase  on  tie*  impoa 
the  premises,  and  remove  the  property  under  colour  of  such  purchase.     But^      2 
the  statute,  as  it  seems  to  me,  was  never  meant  to  extend  to  the  creditor  who  |g  ^  3  jj* 
is  seeking  payment  of  his  debt,  btma  file.     If  it  appeared  that  the  tenant  had  rernovini 
urged  the  creditor  to  seek  this  remedy,  the  case  might  have  assumed  the  cha-  with  hw 
racter  of  fraud;  but  where  the  creditor  is  the  first  mover,   and  the  tenant  does  debtor'a 
no  more  than  accede  to  an  arrangement  for  discharging  himself  and  satisfying  assent 
the  creditor,  what  fraud  is  to  be  imputed  to  him.^  f^^  ^^^^-^ 

2cZ.   Remedy  for.  aes^  for  the 

•       I.  By  application  to  justicts.'\         2.  In  ike  superior  courts.  purfoso  of 

or  secured  in  any  house,  barn,  stable,  outhouse,  yard,  close,  or  place,  the  landlord  or  his  sati-^i^m^ 
bailiff,  may  break  open,  seise,  and  distrain  them,  firat  calling  to  his  assistance  the  conala- his  debt. 
bte  or  other  peace  otlioer;  and   in  the  case  of  a  dwelling-house  oath  being  first  made  be- 
fore a  justice  of  the  peace,  of  a  reasonable  cause  to  suspect  that  such  goods  are  concealed 
therein. 

*  Cap  19.' 8.  3.  which  enacts,  that  if  any  person,  &c.  shall  wilfully  and  knowingly  aid 
or  assist  in  such  fraudulent^ conveying  away  or  carrying  off  any  part  of  the  tenant's  goods, 
&c.  or  concealing  the  same,  every  person  so  otTending  shall  forfeit  double  the  value  of  the 
goods  so  carried  off  or  concealed. 

t  By  II  Geo.  2.  c,  17.  s.  4.  if  the  goods  fraudulently  removed  or  concealed  exceed  not 
the  value  of  50/.  the  landlord  may  h  ive  recour?«e  to  two  justices,  who  sh:ill  examine,  &c. 
and  then  adjudge  the  offender  &c.  to  pay  double  the  value  of  the  goods;  and  if  ihe  offen- 
der refuse,  they  shall  by  their  warrant,  levy  the  same  by  distress;  and  for  want  of  such 
difltrejg,  commit  the  offender  to  bard  labour   for  six  months.     On  an  order  and  adjadioa- 

VOL.  VIII.  39 
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Stanley  V,  Wharton.  E.  T.  1822.  Ex.  10  Price,  138.  S.  P.  Horsefallt. 

Davey.  1816.  C.  P.  Holt,  N,  P.  C.  147. 
Theiumma  In  an  actioa  on  the  1 1  Geo.  2.  for  a  fraudulent  removal  It  was  objected, 
xj  jarisdio  j^  arrest  of  judgment,  that  the  plaintiff  should  have  applied  to  two  justices  of 
to°°  ajr*^"  *^®  peace  for  summary  process,  the  goods  hcini;  under  the  value  of  50/.,  and 
trates  under  ^^^^  ^^^  fourth  section  of  the  statute  had  the  ellect  of  confining  the  remedy  in 
the  11  Geo.  such  cases  to  the  application  to  magistrates,  and  had  ousted  the  courts  of  law 
2.  does  not  of  jurisdiction.  But  the  Court  said,  we  are  of  opinon,  that  under  the  1 1  Geo. 
oust  the  g^  ^\^q  landlord  has  an  option,  where  the  value  of  the  goods  removed  docs  not 
coorUof  ^xcee^  50/.  whether  he  will  proceed  by  action  of  debt  in  either  of  the  courts  at 
jarisdic  Westminster,  upon  the  3d  section,  pr  by  summary  application  to  two  or  more 
tioD.  justices  of  the  peace,  under  the  fourth  section,  as  he  shall  think  most  proper, 

according  to  particular  circumstances  of  his  case.  This  is  clearly  a  proper 
suit  to  be  carried  into  a  court  of  law,  rather  than  to  be  referred  to  the  summa- 
ry jurisdiction  of  the  magistrates;  for  if  there  be  a  question  of  difficulty  which 
we  are  now  called  upon  to  determine,  what  can  be  a  greater  proof  than  that  a 
court  of  law  ought  to  determine  it  with4he  aid  of  a  jury,  and  not  the  magistrates 
in  the  county,  without  any  assistance? 
[  439  ]  3.  Appeal  irom  justices  oj  the  peace  to  sessions* 

(d)   Of  pleading  the  clandestine  removal, 

1.  Vaughan  v.  Davis.  JVI.  T.   1794    N.  P.  1  Esp.  257.  S,  P,  Furneaitx  v. 

FoTHERBV.  H.  T.  1815.  K.  B.  4  Campb.  N.  P.  136. 

A  party  die      The  plaintiff  was  tenant  to  the  defendant  of  certain  premises  at  P.;  the  rent 

training  ©iT being  in  arrear,  he  clandestinely  removed  the  goods  in  question  from  P.  to  N. 

toe  premi    ^i^gj.^  jjjg  defendant  had  followed  them  and  seized  them  as  a  distress  for  the 

jg^ll  Q^j,  rent  in  arrear,  within  thirty  days,  allowed  by  11   Geo.  2.  c.  19.     These  facts 

2.  c;  19.  fh  the  defendant  sought  to  give  in  evidence  under  the  general  issue  in  an  action 

1.  is  not  en  of  trespass  for  the  goods.     The  1 1  Geo.  2.  c.  19.  s.  21,  which  enacts  '^  that  to 

titled  to       any  action  brought  against  any  person   entitled  to  rent  or  services,  or  other 

give  the       persons,  relating  to  any  entry  on  the  premises  chargeable  with  such  rent  or 

teHn*evi     services,  or  to  any  distress  or  seizure,  sale,  or  disposal  of  any  goods  thereupon 

dence  un     i^  ^^^l^  ^^  lawful  for  the  defendant  to  plead  the  general  issue,  and  to  give  the 

der  the  goa  special  matter  in  evidence,  was  i-elied  on.     But  Kooke,  J.,  said:  this  case  is 

eral  iasne.    not  within  the  statute.     The  statute  is  confined  to  the  case  of  an  entry  on  the 

premises  chargeable  with  the  rent;  and  to  a  distress  and  seizure  of  goods  on 

the  premises;  whereas,  the  seizure  here  was  not  made  on  the  premises^  but 

afler  their  removal. 

2.  Rees  v.  Smith.  H.  T.  VUG,  K.  B.  2  Stark.  5f. 
And  where  j^^  trespass  the  defendant  pleaded  the  general  issue,  and  also  special  pfeas^ 
t  ere  m  the  ^Ugg^pg  ^  fraudulent  and  clandestine  removal,  to  avoid  a  distress.  On  which 
sue,  and  t^.®  plaintiff,  in  his  replication,  took  issue.  The  plaintiff  made  a  prima  Jade 
special  case  of  trespass.  The  defendant  gave  evidence  sTiowing  a  fraudulent  remo- 
pleas  sta  val.  On  the  question  whether  the  plaintiff  could  afterwards  prove  that  the  re- 
ting  snch  inoval  was  not  clandestine.  Lord  Ellenborough,  C.  J.,  said:  if  the  defendant 
clandestine  adduce  a  new  fact,  the  plaintifiTmay  give  evidence  in  answer  to  it;  but  the  fact 
the  plaintiff  "^"^^  ^®  *  specific  new  one,  otherwise  the  plaintiff  cannot  go  into  general  evi- 
oaghc  to  go  dence  in  reply  to  the  defendant's  case.  Here  all  the  circumstances  were  in 
into  the  issue  and  the  removal  might  have  been  proved  to  have  been  bona  fde  in  the 
whole  of  first  instance.  It  is  not,  therefore,  compctei\^  to  the  plaintiff  to  enter  into  such 
th'  fi**t  ^  evidence  now. 

Bt^Oe!    "*  (■^)    ^''TH  REFERENCE  TO  DISTRAINING  WHERE  NO  RENT  IS  DUE.f 

tion,  under  that  statnte,  for  clandestinely  and  fraudnlently  removing  goods,  under  60/.,  to 
prevent  distress  for  rent,  held  that  such  goods  need  not  be  specified  in  the  order,  it  was 
safficieni  for  the  justices  to  find  their  Tulne;  see  6  D.  &  R.  34S. 

*  Uy  11  Geo.  2.  c.  19.  s.  5.  &  6.  persons  aggrieved  by  orderof  snch  jastices may  appeal 
to  the  next  quarter  sesflions,  who  may  give  costs  to  either  party,  and  whose  determination 
shall  be  final,  provided  that,  where  the  pnriy  shall  enter  into  a  recognizance,  with  suffi- 
cient surety,  in  double  the  sum  ordered  to  be  paid,  with  condition  to  appear  at  the  quarter 
sessions,  such  order  shall  not  be  entered  against  him  in  the  mean  time. 

t  By  2  W.  it  M.  sess.  1.  c.  5,  if  any  distress  and  sale  shall  bo  made  for  rent  in  arrear 
and  due,  when  none  is  in  truth  due,  the  owner  ihall  recover  double  value  with  costs* 
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IX.  FOR  PORT  DUES.  See  tit.  Port  Dues.  [  440  ] 


X.   FOR  SERVICES,  SUITS,  AND  RELIEFS. 

(A)  Of  pealty.*         (B)  Of  heriots-I 

(C)    Op  courts  leet.      See  tit.   Manor. 

(D)   Of  the  courts  baron.     See  tit.  Manor. 

(E)  Op  the  customary  court.     See  aniey  vol.  vi.  p.  508. 

(F)  Op  copyhold  services.     See  tit.  ("opyhold,  vol.  vi.  p.  508, 

(G)  Op  reliefs.^ 

XI.  FOR  TAXES.     See  lit.  Taxes. 


XII.  FOR  TOLLS.    See  tit.  Tolls. 


XIII.  EXCESSIVE.^  r  441  1 

(A)  Action  for.  To  cenrti 

(a)    When  maintainable,  tuteanax 

1.  Field  v.  Mitchell.  M.  T.  1807.  K.  R  N.  P.  6  Esp.  71.  t^Ju 

To  prove  an  excessive  distress,  it  was  shown  that  7/.  only  being  in  arrear,  most' be  dis 
the  distress  was  made,  and  goods  taken,  which  were  valued  at  SO/.,  but  which  proportion 
infacty  sold  for  lOi,  only.      It  was  contended,  that  it  would  be  extremely  hard  *'«  *»»*1  ^ 
to  subject  a  party  to  an  action,  for  taking  goods  where  so  trifling  an  excess  in  ?°*  proved 
Talae  only  appeared.     Lord  Ellenborough,  C.J.      It  is  not  for  every  trifling  i,Jl*ti,at 
excess  that  action  is  maintainable.     It  must  be  disproportionate  to  some  e.x-  one  article 
cess.     There  is  a  distinction  between  cases  where  one  article  can  only  be  ta- greatly  ez 
ken  and  where  several  can  be  taken.     If  there  be  but  one  thing  which  can  be  ceeding  the 
taken,  so  that  it  must  be  distrained,  or  the  party  must  be  without  his  remedy,  ^'"^'""^ 
though  it  considerably  exceeds  the  sum  due,  still  no  action  lies.     But,  if  there  been  taken. 
I>e  severai  things  distrained  which  appear  to  be  much  more  than  sufiicient,  the  „ 
jpaity  may  resort  to  this  action  for  an  excessive  distress.  ^^^^^  ^'^j 

2.  Clarke  v.  Tusket.  T.  T.  1680.  C.  P.  2  Vent.  183.  cart  may  be 

It  was  resolved  that,  as  a  man  cannot  sever  a  distress,  a  horse  and  cart  may  distrained 
be  distrained  for  a  small  demand.  for  a  small 

(b)  Form  q/:  ~"'  \l 

I.  HuTCHiNs  V.  Chambers.  E.  T.  1758.  K.  B.  I  Burr.  578;  S.  C.  2  Kenyon.  ^^  ^^^^  ^ 
204.  S.  P.  Ly.xne  v.  Moody.  M,  T,  1729.  K.  B.2  Stra,  851.  verable. 

In  an  action  of  trespass   for  an  excessive  distress,  the  Court  said;  we  are  Case,  and 

*  To  fealty /a  distress  is  not  only 'incident  of  common  light,  bat  absolutely  inseparable  not  tres 
from  it;  see  Co.  Litt.  151.  b.;  unless  by  the  act  of  law;  see  ibid.  153.  a.  pass*  lies 

f  For  heriot  custom  the  lord  may  seise,  bat  cannot  distrain;  for  heriot  service  the  lord 
may  distrain  or  seise,  at  his  election;  see  8  Hen.  7;  Bro.  Heriot.  7;  Plowd.  96.  a.;  Cro. 
Car.  260;  Cro.  Eliz.  82.  Dot  thp 'latter  remedy  can  only  be  resorted  to  where  the  heriot 
can  properly  be  deemed  a  service^ather  than  a  rent;  see  Brad.  DLst.  146. 

t  If  the  relief  be  by  the  eenjmon  law,  or  by  special  reservation,  the  remedy  by  distress 
follows  of  coarse;  but  it  is  said  that,  for  relief  by  special  custom,  distress  is  not  warranted 
withont  a  prescription;  see  Harg.  note  (2);  Co.  Lit.  93.  a. 

^  Distresses  (lught  not  to  be  excessive,  but  in  proportion  to  the  duty  distrained  for.  By 
51  Hen.  8,  stat.  4,  it  was  enacted  that,  "  dietresses  should  bo  reasonable  after  the  value  of 
Ibe  debt  or  demand,  and  by  the  cstiinaiion  of  nei(;)ibours  and  not  by  strangers,  and  not  out- 
rageous," And  by  the  statute  of  M arlbndgo,  5'J  Hen.  3,  c.  4,  and  confirmed  by  28  Edw.  i, 
«tat.  3,  e.  12,  it  is  provided  that  "  dii^tresscs  shall  h(x  reasonable  and  not  too  i;rcat;  and  that 
he  who  takelh  great  and  unrcisonablo  distressoH.  shall  be  srir vou^ly  amerced  for  the  excess 
of  such  distresses;*'  hence,  if  th«  lord  distrain  two  or  thr«c  oxen  for  Tid.  it  is  unreasonable. 
So  if  he  distrain  a  horse  or  an  ox  for  a  small  sum,  it  is  excessive,  unless  there  be  no  other 
diatresa  on  the  land;  see  2  Inst.  107;  and  the  tenant  does  not,  by  entering  into  an  agree- 
ment with  the  landlord  re::pectin<;  the  sale  of  the  goodd  seized,  waive  his' action  for  an  ox- 
cesaive  distress;  2  B.  k  C.  8*31;  4  D.  &  R.  539. 

There  can  be  no  remedy  on  the  statute  of  Maribridgo,  where  there  is  a  remedy  at  the  com- 
mon law;  nor  if  tlie  plaintiff  has  recovered  in  replevin,  can  he  afterwards  bring  an  action  on 
that  statute;  for  an  action  on  that  statute  is  founded  on  there  being  a  cause  of  distress,  of 
which  the  recovery  in  replevin  shows  there  was  none;  moreover,  in  replevin,  damages 
were  recoverable  for  the  taking;  and  a  man  shall  not  be  permitted  to  say  tliere  was  a 
eanse  of  distress,  afler  he  has  recovered  upon  the  ground  of  its  being  unlawful;  see  Gilb. 
Dwt.68. 
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for  as  ex     all  of  opinion,  according  to  Stra.  851 .  that  trespass  will  not  lie,  but  case  on  the 

coBsWo  dis  statute  of  Marlbridcre. 

^?'''\^  ,   2.  Brandscomb  V.  Bridges.  II.  T.  1823.  K.  B.  1  B.  §•  C.  145;  S.  C.  2  D. 

TliojzUthe  The  goods  of  the  plaintifl'  ^vcrc  distrained  for  rent  arrear,  after  ihc  amount 
tciiitit  I'.as  jiad  been  tendered.  This  action  (on  the  case)  was  instituted  for  an  exces- 
tond.r-  lithe  ^^^^  distress.  It  was  contended  that  the  action  sliould  haVe  been  trespass. 
'  's  10  iliG  ^''^  P^^  Cur.  Supposing  that  trespass  would  He,  still  the  plaintiff  was  at  li- 
levviiiii  of  berty  to  waive  the  trespass,  and  bring  an  action  on  the  case.  It  has  frequent- 
tho  tiidircsa.  \y  been  decided,  that  trcTver  will  lie  after  a  wrongful  taking,  and  that  is  a  stron- 
ger case;  for  there  the  goods  are,  by  the  pleadings,  stated  to  have  come  law- 
fully  into  the  defendant's  possession, 

3.  CiiowTHER  V.  Ramsdottom.  E.  T.  1798.  K.  B.  7  T.  R.  654. 
And  in  In  trespass   for  breaking  the  plaintiff's  cow-house,  and  taking  away  three 

trcsryass  cows.  Pleas". — 1st.  Not  guilty.  2nd.  A  justification  under  a  precept  to  at- 
a  .roo'ds*"  ^'^^^  *^®  plaintiff  by  his  goods.  Replication:  that  the  defendants,  of  their  own 
tlu' Ti<2t'end  wrong,  broke,  entered,  and  carried  away,  &c.  On  this  issue  was  joined ;  from 
aiit  luayjus  the  evidence,  it  appeared  that  the  defendants  entered  the  cow-house  while  the 
tify  under    plaintiff's  servant  was  milking;  that  one  of  them  knocked  her  down,  overturn- 


sive,  bo       same  day  that  the  cattle  were  taken,  the  plaintiff's  attorney  tendered  them  2», 

caus«  the     6d.  and  demanded  to  liavc  them  restored.      As  the  usual  practice  in  these  ca- 

actioa  gcs  was  to  attach  the  party,  in   older  to  compel  an  appearance  by  any   small 

ouiiht  to      chattel,  and  to  return  it  (-n  navinif  2s.  !(/.      The  cows  were  not   returned  till 

^,^,^  the  fourth  day.     The  judge  left  it  to  the  jury  to  say  whether  the  defendants 

entered  for  the  more  |iur[H)se  of  compellinfj  an  appearance,  or  whether  lor  th^ 

purpose  of  compelling  the  plaiiitilf  to  pay  the  d(  bt  and  the  costs;  and  the  jury 

found  a  verdict  for  the  plaintiff,  with  20/.  damages.      A  new  trial  was  moved 

for  on  two  grounds:    1st,  because  the  verdict  was  against  law  and  evidence; 

2ndly,  because  the  evidence  received  of  the  tender  of  money  by  the  plaintiff 

after  taking  the  cattle,  was  not  relevant  to  the  issue. 

Per  Cum.  A  man  is  not  obliged  to  justify  a  distress  for  the  cause  which  ho 
happened  to  assi;;n  at  the  time  it  was  made;  if  he  can  show  that  he  had  a  le- 
gal justification  for  what  he  did,  that  is  sufficient.  A  man  may  distrain  for 
rent,  and  avow  for  heriot  service.  Here  the  defendants  were  justified,  under 
the  process  of  the  county  court,  in  entering  upon  the  plaintiff  and  taking  his 
goods,  in  order  to  compel  an  appearance;  and,  therefore,  the  question  ought 
not  to  have  been  left  to  the  jury  to  say  whether  they  entered  for  that  or  some 
olhe  cause.  jVow,  that  very  question  was  left  to  the  jury  in  this  case,  which 
r  4  13  ]  was  there  staled  to  be  immaterial;  for  it  was  nof  material  to  inquire  what  the 
defendants  said,  when  they  entered  and  seized,  but  only  whether  they  had,  in 
fact,  a  legal  warrant  to  justify  them.  Then,  as  to  the  excess  of  the  distress 
taken,  an  action  on  the  case  lies  for  that,  on  the  statute  of  Marlbridge;  but 
that  will  not  warrant  an  action  of  trespass.  This  question  was  considered  in 
the  case  of  Ilutchins  v.  Chambers  {aiiiCj  p.  '142.),  and  the  rule  was  then  set- 
tled, though  it  was  said  there  was  an  excepted  ease,  namely,  where  gold  or 
silver  was  taken  to  an  excess;  but  that  went  on  the  ground,  that  gold  or  sil- 
ver were  of  certain  known  value,  and  the  measure  of  the  value  of  other  things; 
here,  the  verdict  havinir  proceeded  on  a  mistake  of  the  law,  there  must  be  n 
new  trial. — Rule  absolute. 
A  dflara  (r)   Bcclaval'wn, 

""'''". '"f^^r  IIauuis  v.  Cooke.  M.  T.  1818.  C.  P.  2  Moore,  587. 

'^  ',  '^\!^1  Action  for  an  e.xccs.^ivc  distress,  Tlie  premises  were  laid  to  be  in  the  na- 
i'-t'i  -.^  was  *  hi  an  nrtion,  rojitiiini'iircoMM's  otj  ij|.  -;t:.:nU'  <'r.M:,rll)ilil"c  for  an  cxro.-sivc  distress,  and 
iitlu  bid,  'i' "O  i"  ti<)v»;r,  l.i-l.l  ih.i',  ;is  lo  I'.w  .1;.  ;,  il  <  wuld  uii!\  l)i'  .^u.l:u■u'^l  in  oa-r  of  a  roiiiplcle  dis- 
tho  prcmi  trr^s  Ijwt,  ii'ii.c  .li  tr.--;  u  i^  »■.  -..n  -.'uI,  it  ili^Ii!  be  uaUcJ,  and  the  plaiiilirt" proceed  on  the 
•lounl  ill  tiovtir:  .-co  1  (iirr.  &  \\  J.-. 
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rish  of  St.  George  the  Martyr,  Bloomsbury.      Proof  was  adduced  that  they  ses  being 
were  in  the  parish  of  St.  George's,  Bloomsbury,     This  was  relied  upon  as  an  •*'<*  ^'• 
objection;  and  a  nonsuit  was  accordingly  entered.     The  Court  now  refused  a  ^.^**^ff 
rule  to  set  it  aside.  ^ 

Shomtbury,  instead  of  St.  Cicorge's,    Hloom?l)ury. 

(d)   Eridence,  In  case  for 

Field  v.  Mitchell.  M.  T.  L807.  K.  B.  N.  P.  6  Esp.  71.  an  ezces 

In  an  action  on  the  case  for  an  excessive  distress,  it  was  contended  that,  tosivo  dia 
support  this  action,  the  taking  must  appear  to  be  malicious.     But  Lord  Ellen- **■**■•  ®* 
borough,  C.  J.,  said,  that  express  malice  is  not  necessary  to  the  maintaining PJ^"™? 
this  action,  nor  need  it  be  proved.  not  be 

(e)    Witnesses^  proved.* 

Field  v.  Mitchell.  M.  T.  1807.  K.  B.  N.  P.  6  Esp.*71. 
To  prove  a  distress  not  excessive,  the  broker  who   made  the  distress,  and  That  adui 
by  whom  the  goods  were  sdld,  was  called  as  a  witness;  he  not  being  released,  ^^^  *'*• 
his  competency  was  objected  to.       Lord  Ellcnborough,  C.  J.  said,  by  law,  he  ".**'  ®*®®* 
was  bound  to  do  it  properly;   therefore,  if  there  were  any  thing  wrong  in  it,  or  1,^  proved 
he  has  exceeded  his  duly,  he  will   he  auswcrsiMe    owvr  to   tlie  defendant  whoby  thebrok 
employed  hiraj  consequently,  he  must  have  a  rch  i^e  tf>  admit  him  a  witness,  er  who  dia 

(B)   Indict>ients  AM)  ivronM  \  1  lov^  roil.  trained,  an 

The  Kino  v.  Leginhvm.  E.  T.  16»i-7.  K.  B.  1  Mod.  Rep.  71;  S.  C.  1  Vent  J«f»  "*«" 
97.  lOt;  S.  C.  Frcrm.  !224;  S.  C.  Raym.  193;  205;  S.  C.  1  Lev.  !299; 
S.  C.  2  Keb.  687.  697. 
This  was  an  information  against  defendant,  for  taking  unreasonable  distress- ladiet 
es  of  several  of  his  tenants.     It  was  contended,  in  arrest  of  judgment,  that  it  mcnta  or  in 
would  not  lie,  and  the  statute  of  Marlhridge  was  cited.         Per  Cur,      It  has    [  ^^"^  1 
been    held    that,   to    lay   an   information    that  a  inarf    is  cwnmnnia  oppres-.^^^*^^ 
sor  et  periurbalor  pacts  is  too  general.      Besides,  the  proper  remedy  is  by  spe-  ^.^^  makin* 
cial  action  on  the  statute  jof  Marlhridge,  c.  4.       Trespass  vi  et  armia  will   notanexces 
lie;  nor  will  an  information  or  indictment.      See  1  Keb.  278.  2  id.  697.  1246;  sive  dia 

I  Lev.  203.  209;  1  Vent.  108;  Raym.  205';  2  Stra.  369.  819.  851;   1    Salk.  troaa. 
582;    1  Sid.  62.282;  6  Mod.  178.  289.  311;  7  id.  52. 

XIV.  IRREGULAR. 
I.  Wallace  v.  King.  E.  T.  1788.  C.  P,  1  H.  Bl.  13.  Caad,  aad 

In  an  action  on  the  case  for  an  irregular  distress,  with  a  count  in  trover;  the  not  trover, 
Court  were  of  opinion,  that  trover  would  not  lie,  it  not  being  a  remedy  which  ** .  "  *??*"• 
could  be  pursued  since  the  statute  of  1 1  Geo.  2.  c.  19.  as  it  tended  to  place  §„  for  an  ir 
the  landlord  in  the  same  situation  as  before  the  passing  of  the  act,  by  consi-  regular  dis 
dering  him  as  a  trespasser  ab  initio.  tresa.l 

2.  SuipwicK  V.  Bla\ch\ud.  E.  T.  1T95.  K.  B.  6  T.  R.  298. 
This  was  an  action  of  trover  for  certain  goods  brought  to  try  the  bankruptcy  Unleaa  the 
of  A-  B.,  who  was  the  landlord   of  the  plaintiff  of  the   house  she   inhabited.  P^''^^  P*^ 
The  defendant  was  assignee  under  the  commission.      At  the  trial,  it  appeared  JJ^jcem  hia 
that  C  D.,  by  order  of  the  defendant,  as   assignee,   entered  the    plaintiff's  goods  so  ir 
house,  and  distrained  her  <^oods,  for  rent  in  arrear  to  the  bankrupt.       lie    de- regularly 

*  Nor  nood  tho  plaiu'ilTprovo  tho  prcci«5o  ,-111101101  ofri'iit  duo;   soe  1  Bin«r.  401. 

t  At  common  law,  llie  inaiiy  p;trticnlars  which  attcnclfd  llic  taking  of  a  distrcv-«s  rendered 
it  a  hazirdoiis  mode  of  pioci'cdinjr:  for,  if  any  one  irrcmiiMrity  was  committed,  it  vitiutoti  tho 
whole  distru^js,  and  the  distrainor  bnciimn  a  trcpj|»asser  ab  initio.      But  now,  it  is  provided  by 

II  Goo.  2,  c.  19,  that,  where  any  distress  shall  bo  made  for  any  kind  of  rent  justly  due,  aud 
any  irregularity,  or  unlawf.d  act,  shall  bo  allijrwards  done  l)y  tiic  party  so  dihtraining,  or  by 
his  agent,  the  distress  itself  shall  not  be  thcrcforo  d);'^mod  ufilawfni,  nor  tho  parly  making  it 

be  deemed  a  trespasser,  ab  iniiit);   but  liio  person  afi^rinscd  by  s;uch  unlawful  act,  or  irrcgu-  * 

larity,  may  recover  full  satisri'-tion  for  the  Hpciial  (i.irnairi*  ;liorei»v  sustained,  and  no  more, 
in  an  action  of  trespass,  or  on  the  caso,  at  tl»e  election  nl'iho  plainiitf,  provided  tliat'  where 
the  plaintiff  shall  recover  in  sucli  action,  he  shall  be;  p.ti<l  his  full  co^ts  of  suit,  and  have  nil 
the  like  remedle-?  for  the  hai;.*,  as  in  olh^T  c.i-c.,  oifoit-i.-  pro\  di-d  a'. -0  that  no  tenant  or 
lessee,  .shall  recover,  in  any  ar.  101,  li>r  Ptiv  s  icii  uiiii  \  I'l!  act  or  irrr'T'dnrity,  if  tender  of 
Amends  hath  b<:en  made  oy  liio  \r.ii\y  i\'i>lri*u\w^,  or  his  .\^«Mit,  before  such  action  brouj^bt; 
and  in  actions  against  p.^rsons  entitled  to  rents,  the  defendant  may  plead  the  general  issue; 
and,  if  suoeessful,  ihallhavc  double  costs. 


SOS  DISTRESS.  ---Effect  of. 

diitrained,  clared  this  to  the  plaintiff  at  the  time  of  the  seizure,  and  gave  her  a  written 
then  trover  nQjj^^g  tQ  tjjg^t  efli-e^jt      The  plaintiff,  to  redeem  her   goods,   paid  him   51.  and 

tlwwfoM*^^*-  ^^""  ^^®  expenses.  It  appeared  further,  that  the  debt  of  the  peti- 
doer.  tioning  creditor  accrued  and  became.due  after  the  reputed  acts  of  bankruptcy 

I  446  I  of  G.  It  was  objected,  that  this  did  not  amount  to  a  conversion.  But  inas- 
much as  it  appeared  that  the  distress  made  by  the  defendant,  under  the  assig- 
nee of  the  bankrupt,  was  illegally  made,  because  he  was  not  the  legal  assignee, 
the  Court  were  of  opinion  that  the  action  might  be  maintained. 

XV.  WAIVER  OF. 
Taking  a  1*  Palfre^  v.  Baker.  H.  T.  1817.  Ex.  3  Price,  572. 

boad,  or  The  defendant  had  joined  one  B.  in  a  note,  which  was  dated  2dd  of  April, 

bill,  or  1814,  on  occasion  of  the  plaintiff  having  distrained  on  B.  for  rent  due  to  him, 
note,  for  hq^]  costs  of  distress,  in  order  to  prevent  a  sale.  In  August,  1815,  plaintiff 
rent,  »  "•*  distrained  again  for  subsequent  rent,  when  the  goods  were  sold.  The  amount 
the  riffbt  to  ^^  ^^^  ^^'®  ^^^  more  than  sufficient  to  satisfy  the  note,  part  of  which  had  been 
distrain;  paid.  In  an  action  against  the  defendant  on  the  note,  it  was  contended  that 
therefore,  the  plaintiff  might  use  his  higher  remedy  for  the  rent  subsequently  due,  and 
where  a  resort  to  the  security  for  the  former  rent.  But  the  Court  said,  the  note  did 
**"hl?'^  not,  till  paid,  discharge  the  rent,  or  destroy  the  landlord's  higher  security,  nor 
diatren  on  ^^^^^^  '*  '^  **  had  been  a  bond.  The  goods  taken  under  the  first  distress  were 
receiving  a  net  sold.  The  plaintiflT,  instead  of  proceeding  to  sale,  as  he  might  have  done, 
note  as  a  se  agreed,  pro  hac  vice  to  take  the  defendant's  note,  and,  whilst  that  note  was  un- 
carity,  and  paid,  his  remedy  by  distress  remained.  The  plainti^  made  a  second  distress 
afterwarda  jjj^  jj^^^j  year,  and  under  that  he  received  more  than  enough  to  pay  the  rent 
«md*dV*  ^'^^  which  the  note  was  given.  He  received  the  rent  from  the  tenant,  by  rc- 
if^gg  for  sorting  t9  his  highest  remedy,  and  having  so  received  it,'  he  discharged  his  te- 
mbseqnent  nant,  as  far  as  the  amount  proved  to  be,  and  so  far  also  his  collateral  security, 
rent,  it  waa  See  Com.  L.  &  T.  350;  Bull,  N.  P.  182. 
holden  he    ^aa  bound  to  apply  the  produce  of  such  distress  in  discharge  of  the  note. 

2.  Sherry  v.  Preston.  M.  T.  1813.  K.  B.  2  Chit.  Rep.  245. 
^o.  tbe  A.  distress  had  been  taken  for  rent  in  arrear.     It  appeared  that  an  agrce- 

nght  of  du  mgnt  had  been  made  to  receive  interest  on  such  rent.  This,  it  was  urged,  de- 
taken  away  termined  the  right  to  distrain.  Per  Cur,  There  is  here  no  suspension  of  the 
by  an  agree  distress.  It  is  only  an  agreement  by  the  landlord  for  that  which  the  law-would 
ment  to  have  given  him.  The  landlord  had  right  at  any  time  to  determine  his  forbear- 
take  inter    ance,  and  distrain* 

••^5  ^      3.  Leery  v.  "Goodson.  E.  T.  1792.  K.  B,  4  T.  R.  687. 

?^*  '*°^  The*  plaintiff  having  distrained  the  goods  of  his  tejiant,  the  defendant,  in 
r|^^^^°*  consideration  that  he  would  return  them  to  the  tenant,  undertook  to  pay,  ^fc. 
distress  on  which,  however,  he  having  neglected  to  do,  the  plaintiff  brought  an  action  for 
an  agree      money  had  and  received,  to  recover  the  value  of  the  goods.      But   the   Court 

ment  by  a  held,  thai  the  plaintiff  could  not  recover  upon  that  count, 
third  person  

^r^lltl  ^^^'  EFFECT  OF. 

rent  must  Panton  v.  Jones.  Spring  Ass.  1813.  3  Campb.  372. 

declare  ape      ^°  ^^  action  for  use  and  occupation,  as  evidence   of  a  title,  it  was  proved 

cially.         that  the  defendant  being  in   possession  of  the  premises  she  distrained,  for  ar- 

Snbmitting  rears  of  rent;  that  the  defendant  did  not  replevy,  and  the  goods  were  sold.    It 

to  a  dis       was  contended,  that  the  submission  to. the   distress  was  no  acknowledgement 

treaa  is  an   of  the  tenancy.     But  Bayley,  J.,  said,  he  entertained  a  different  opinion, 
acknow  

lj^"^"i*^XVII.  OF  THE  ACTION  TO  RECOVER  BACK  MONEY  GIVEN 
ue  lenan  ^^  RELEASE  PROPERTY  ILLEGALLY  DISTRAINED. 

LiNDON  V.  Hooper.  H,  T.  1776.  K.  B.  Cowp.414. 

An  action        On  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  it  appeared 

{|*""°"®y   that  this  was  an  action  for  money  had  and  received,  brought  by  the  plaintiff 

ee^ed  doea  **S^*°®*  *^®  defendant,  who  had  distrained  the  plaintiff's  cattle.       The  plaintiff 

insisted  he  had  a  right  of  common,  and  demanded  his  cattle  to  be  restored, 
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which  the  defendant  refused  to  do,  unless  the  plaintiff  would  pny  bim  20r  for  not  lie  to 
the  damage  done.     Upon  this,  the  plainliif  paid  the  money  in  dispute  for  the  J®*^®^®** 
release  of  his  cattle;  and  the  action  was  brouglit  for  that  money.     At  the  tri-^'^    "J 
al,  the  plaintiff  was  nonsuited,  on  the  ground  that  it  should  have   been  either  for  the  re 
replevin  or  trespass.     Ptr  Cur,     After  a  cause  is  brought  before  the  jury,  an  lease  of 
attempt  to  turn  the  plaintiff  round,    if  the  merits  can  be  fully  and  fairly  tried  property, 
10  the  action  brought,  is  viewed  unfavourable;  yet,  if  founded  in  law  it  mu3ti.^®"g*»  **>e 
prevail.     The  present  case  is  singular,  and  depends  upon  a  peculiar  system  *'**"^**'J[  j»® 
of  strict  positive  law.     The  law  has  provided  two  precise  remedies  for  the  pro-  ^^^  appro 
prietor  of  cattle  which  happen  to  be  impounded.      1st.   lie  may  replevy;  and,  priate  reme 
if  he  does,  upon  the  avowry,  he  must  specially  set  out  a  right  of  common,  ordy  being  ei 
some  other  title,  as  a  justification  of  the  cattle  being  where  they  were  taken,  ther  by  re 
Sod.   If  he  does  not  choose  to  replevy,  but  is  desirous  to  have  his  cattle  imme-  P'®^^";  o*" 
diately  redelivered,  he  must  make  amends,  and  then  bring   an  action  of  tres-Qj^jj.°jj^^ 
pass  for  taking  his  cattle,  and  particularly  charge  the  money  so  paid  by  way 
of  amends,  as  an. aggravation  of  the  damage  occasioned  by  the  trespass.      If, 
to  such  an  action,  the  distrainor  pleads  that  he  took  them  doing  damage,  the 
plaintiiT  must  specially  reply  the  right  or  title  which  he  alleges  the  cattle  had 
to  be  there.      If,  instead  an  action  of  trespass,  an  action  to  recover  back  the 
money  so  paid  by  way  of  amends  might  be  brought,  at  the  election  of  the  plain- 
tiff, the  defendant  would  be  laid  under  a  great  dilTiculty;  he  might  be  suprised 
at  the  trial;  he  could  not  be  prepared  to  make  his  defence;  he  could  not  tell 
what  sort  of  right  of  common,  or  other  justilication,  the  plaintiff  might  setup. 
Rule  discharged. 

~  —      .        -  -  - 

XVIII.  OF  PLEADING  A  DISTRESS.  t  447  | 

Lees  v.  Wright.  E.  T.  18^22.  K.  B.  I  D.  &  R.  391. 

To  a  declaration  in  assumpsit^  for  coals  taken  from  plaintiff's  pit,  for  use  and  Dedara 
occupation  of  a  coal-pit,  and  the  common  counts;  it  was  pleaded,  that  plaintiff**®"  *''.^' 
had  distrained  defendant's  goods  for  the  same  identical  cause  of  action-    De- J^  coalsob 
murrer,  that  it  did  not  appear  by  the  plea,  that  all  plaintiff's  damages,  by  re  a-  twined  from 
son  of  the  defendant's  non-performance  of  the  said  promises  and  undertakings,  piaintiiTs 
were  satisfied.     It  was  contended,  for  the  defendant  that,  as  the  plaintiff  had  pit.    Plea, 
elected  to  distrain,  he  was  estopped  from  supporting  his  penal  action,  if  the  dis-  ^IjJ^  P^****. 
tress  were  not  sufficient  to  satisfy  the  demand.  J^  for^aama 

The  Court  said,  that  the  case  cited  1  Salk.  218.  in  support  of  such  position  ^^^^g  ^f^^ 
was  one  where  the  law   conferred  a  right   of  distress;  but  that  they  never  fjon.    De 
heard  of  distraining  for  goods  sold  and  delivered,  money  lent,  or  money  paid;  marrer,  for 
and  intimated  that,  even  allowing  a  right  of  distress  to  exist,  under  the  circum-  that  tlie 
stances  before  the  Court,  yet  that  if  a  distress  were  made,  to  the  amount   of  P'®*  ^^ 
20/.,  and  the  debt  amounted  to  503/.,  it  could  scarcely  be  successfully  cof^t^^^*  that  the 
ded,  that  the  party  is  thereby  excluded  from  adopting  any  remedy  for  the  reco-^|,oie  jan, 
Tery  of  the  remainder  of  his  debt;  in  other  words,  the  present  plea  is  no  an- ages  had 

swer  to  the  action;  and  judgment  must  be  given  for  the  plaintiff  on  demurrer.*  been  satisfi 

__^____ ed;   held 

XIX.  OF  RESCOUS  AN  POUND  BREACH.      See  tit.  Rcscous  andjj}^^*^^^^ 

Pound  Breach.  answer  to 

XX.  OF  REPLEVYING  DISTRESSES.      See  lit.  Replevin.         the  action. 

BCstrffitttfon,  Statute  of. 

L  IN  GENERAL. 

(A)  To  WHAT  PROPERTY   APPLICABLE,  p.  448. 

(B)  WhE.V  TO  BE   M\T)E,  p.   418. 

(C)  Of   the  persons  EM-ni.KD  to,  p.  418. 

(D)  Bv  '.vri\T  TiuiiUN'VL  V(»  :.::  ':n:'oi;cli),  p.  t^O. 

II.  IN  PARTICl  LAll. 

(A)    Bv  the  ClISTOM  OF  ^'  .'  ^  nc,\,  p.     \hO. 

(m Yu'tK,  d.  4>0. 

III,  OF  ADVANCEMENT. 

*  Permission  to  amend  was  refused. 


310  DISTRIBUTION.— Of  the  PersottM  entUled  io. 

(A)    Ilf  aENERAL,  p.  451. 

(B)  In  particular. 

(a)  By  the  custom  of  London,  p.  451. 
(b) York,  p.  452. 

I  418  1  I.  IN  GENERAL.* 

(A)    To  WHAT  PROPERTY   APPLICABLE. 

O;-Dis0N  V.  Pickering.  M.  T.  1095.  K.    B.  3  Salk.  137;  S.  C.  Carth.  37tfj 

S.  C.  I  Ld.  Raym.  96. 
An  estate         Ji  ^j,g   adjudged  that,  thoujrh  an  estate  per  autre  vie  is  made  assets  by   the 
viexTi!^i    ^^^^  ^^'*'  ^•'  y^^  ^^  ^^  "'^^  disirihutablc  within  the  22d  Car.  12.  for  distribution 
distribata     ^^  intestate's  estates,  because  it  remains  a  freehold, 
ble.t  (B)  When  to  be  made. J 

(C)  Of  the  persons  entitled  to. § 
t.  Blackborougii  v.  Davis.  II.  T.  1699.  K.  B.  12  Mod.  619. 
Sisters;  Per  Cur      Sisters  and  brothers  arc  in  an  immediate  degree  to  one  another* 

I    449  ]  2.  PALifER  V.  Allicock.  H.  T.  1683.  K.  B.  3  INIod.  58;  S.  C.  2  Show.  407; 
AndbrMh  S.  C.  Comb.   14. 

d"'th"  f  ^^  ^^^  stated  by  Counsel,  and  not  denied  by  the  Court,  that  if  a  man  die  in- 

their  fa       testate,  leavinor  two  sons  and   no  wife,  each  have  a  moiety  of  his  personal  es- 
ther,  a  wid^ate  immediatelv  rested  in  him,  under  the  '22d  and  23d  Car.  2.  c.  10. 
ower.  take  3.  Tracy  v.  Smith,  T.  T.  1675.  K.  B.  2  Lev.  173;  S.  C.  1  Mod.  209;  S.  C. 
eqniHy-  2  Mod.  205, 

Even  tho*        On  prohibition,  it  appeared  one  died,  having  brothers  A.,  B.,  and  C,  of  the 

'hrLlf  *^^T*^°'^  ^'"^^^^  ^"*'  ^-^  ^^-^  ^^'^  ^"^  ^^^*»®  half  blood.    Rainsford  and  Wild,  Ju«^ 
blood" II "      **^®^>  seemed  to  think  that  a  brother  of  the  half  blood  is  a  brother,  as  well  as 
a  brother  of  the  whole  blood,  and  therefore  that  a  brother  of  the  half  blood 
.  shall  share  equally  with  one  of  the  whole. 

*  At  common  law,  the  intostat/}*s  personal  property  was  diBtributed  by  the  ordinarVi  ac- 
cord ins;  to  his  conscionco,  to  pioii.s  uses;  sec  '\  Mod.  58;  S.  C.  2  Show.  407;  S.  C.  Camb. 
14;  But  now,  hy  'Jio  2i  and  "2'^  Car.  '2,  c.  10,  it  is  enacted,  th.it  all  ordinaries,  and  other 
persons,  by  this  act  enabled  to  make  distribution  of  the  surplusage  of  the  estate  of  any  per- 
son dyins;  intestate,  shall  distribute  tho  whole  surplusa<^o  of  such  estate  or  estute«Q  amonj^  the 
deceased's  relatives,  provided  that  ibis  act  shall  not  anyways  prejudice  or  hinder  the  cus- 
toms observed  within  the  city  of  London,  or  within  the  province  of  York,  or  other  places  ha- 
ving known  and  rccoivefi  custom-*  poculiar  to  th«m. 

t  All  personal  property  of  which  the  dccca.^cd  has  made  no  testamentary  disposition  is 
distributable. 

X  By  2i  and  23  Car.  2,  c.  V\  s,  8,  it  is  enacted,  Ihnt  no  such  distribution  of  the  ig^ooda  of 
any  person  so  dying  intestate  shall  be  made  till  after  one  year  be  fully  expired  aAer  the  intes- 
tate's death. 

$  iJv  2-2  and  23  Car.  2,  c.  10,  and  29  Car.  2,  c.  10,  one-third  of  the  intest.-ile's  estate  shall 
go  to  tlio  widow  of  the  iuf  opiate,  and  the  residue  in  equal  proportions  to  his  children,  or  if 
dead,  to  their  represcntaiivo-*:  ihri  is,  their  litu*al  d(!<cend.ints.  If  there  arff^no  children,  or 
legal  roprewontatives  sub-^is  in;r,  iii(»n  a  moiety  shall  go  to  tiie  widow,  and  a  moiety  to  the 
next  of  kindred  of  e(|ii  il  dc^n'.',  Mud  their  rj'j)resenlalives.  If  no  widow,  tlie  wiiolo' shall  go 
to  the  cjiildren;  if  neither  wi'low  nor  children,  the  whole  shall  be  distributed  among  the  next 
of  kin.  in  equal  degree,  and  their  representatives.  The  next  of  kindred  here  referred  to  are  to 
bo  investijjatod  by  the  rules  of  c.onsMnguinity  as  those  who  are  entitled  to  letiers  ofadminis- 
tratlrm.  .\ud  therefnic,  by  ^lli^  >i  i:ij'«'  'lie  mn  her.  a*^  well  a^s  the  fither,  succeeded  to  all  the 
per.^on.il  •Mffci^  of 'licir  ehi'ii  •<i)  ;i  »  '•»' I  in!;.'-' iti',  .ind  witiioiit  wife  or  issue,  in  exclusion 
of  the  other  sous  aii'l  .1  nij'i"  -.  'm-!  h.iMi.fi:;  ;iMil  >i>ters  r»f  the  deceased.  And  so  the 
law  still  rein.iiii^  uii'i  i( -^.i.c  ;»■..•  f, ';'<•-,  Imt  h\  sritiile  I  Jae.  2,  r.  17,  if  the  father  be 
dea«l,  and  any  ol'llie  eli,|iiiiM  .^;.-  iit.  -i  ,  .•.  >  nliMut  wife  o/  issue,  in  the  life-lime  of  the  mo- 
ther, >lie,  and  each  ot'tlie  Te!ii...ii  >.  '.  i-li.!)!  <  u.  nr  ilirir  re}iresentativcs,  i>hall  divide  his  eilects 
in  e(|t»al  proportion.**;   >ee  'J  BI.i    ('mn.  ■*{'>. 

liy  29  Car.  2,  c.  3,  it  is  deel  ireJ,  liial  neither  the  22  and  23  Car.  2,  nor  any  thing  tlierein 
contained  shall  be  construed  to  extend  to  the  estates  of  feme  coverts  that  shall  die  intestate; 
but  that  their  husbinids  may  demand,  and  have  administration  of  their  rights,  credits,  8nd 
other  personal  estates,  and  recover  and  enjoy  the  same  as  they  might  have  done  before  the 
making  of  tiio  act. 

II  And  a  posthumous  child,  born  within  the  year  after  the  decease  of  the  intestate,  takes 
equally  with  one  born  bt'fore;  see  2  Freem.  2  •().  So  the  females  of  thd  mother's  side  lake 
along  with  the  males  of  the  father's  side,  when  the  same  degree  of  proximity  to  the  intes- 
tate; see  1  P.  Wms.  53.  WUclhor  tlio  ncxtofkiu  bo  of  the  half  or  the  whole  blood;  soell 
Vin.  Abr.  91. 
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4.  Caldicot  v.  Smith.  E.  T.  1682.  K.  B.  2  Show.  286.  But  the  it 

iTheSS  Car.  2,  c.  10.  says,  "  that  there  shall  be  representatives  of  collate- j™-^^^-  ^ 
tals  only  to  brothers' and  sisters' children."      The  question   was,  whether  itjQ^^^^^^^^ 
should  be  intended  of  brothers'  and  sisters'  children  of  the  party  intestate,  or  and  sisterst 
of  the  administrator?     The  Court  held  that  it  should  be  only  of  the  former,      children  of 
5.  Pett  v.  Pett.  M.  T.  1695.  K.  B.  1  Salk.  138.  the  intes 

On  Stat.  22  and  23  Car.  2»  c.  10.  the   question  was,  whether  the  brother's  ^"**^' 
grandson  should  have  a  share  with  the  daughter  of  <he  sister  of  the  intestate?^"*^  "°*  ^ 
The  words  of  the   statute  are,  *'  provided'  no  representatives  be   admitted  ¥^^ 
among  collateral  after  brothers'  and  sisters'  children."     Per  Cur.  There  shall 
he  no  distribution  among  collaterals  after  brothers  and  sisters  of  the  intestate; 
fbt*  that  statute  is  a  restraint  oil  the  common  law,  and  therefore   shall  not  be  ^q  ^gni 
carried  farther  than  the  latter.  and  grand 

6.  Blackborough  v.  Dadis.  H.  T.  1699.  K.  B.  12  Mod.  619.  mother 

The  Court  agreed  that  an  aunt  could  by  no  means  be  said  to  be  nearer  of****®  in  e 
kin  than  the  grandmother.  .  ^»**  P™P«' 

7.  Bbowne  v.  Shore.  T.  T.  1688.  K.  B.  1  Show.  25;  but  see  Palmer  v.  AL-^^r"^^^ 
LicocK.  H.  T.  1688.  k;  B.  3  Mod.  66;  S.  C.  2  Show.  407;  S.  C.  Camb.  14.    ^  J 

The  declaration  in  prohibition  stated,  that  J.  S.  died  intestate;  that  A.  and  tied°ta*did 

B.  were  hts  next  of  kin;  that  A.  died  within  a  year  ailer  J.  S.,  and  before  any  before  dis 

actual  distribution;  that  the  executors  of  A.  sued  for  their  pari,  &c.      On  de-  tribation 

murrer,  the  question  was,  whether  the  22  Car.  2.  vested  such  an  interest  in  made,  hi§ 

the  party,  upon  the  death  of  the  intestate;  that  if  he  die  before  distribution,  it*hare  shall 

•hall  go  to  His  executors?     The  Court  inclined  to  the  affirmative.  ^^  *°.      ^ 

/T\\  -D  ^  excrotoror 

(D)    By  WHAT    TRIBUNAL  TO  BE  ENFORCED.  administm 

1.  Anon.  M.  T,  1760.  K.  B.  1  Salk.  666.   S.  P.  Hughes  v.  Hughes.  H.    toi,  as  a 
T.  1667.  K.  B.  1  Lev.  233;  S.   C.  Carter,  125.  right  vest 

Holt,  C.  Ji      There  never  is  a  distribution  ordered   by  the  Ecclesiastical  *<*• 
Gouft,  but  where  the  party  dies  intestate,  or  the  will  directs  it;  but  Chancery  Where 
does  sometimes  enforce  a  distribution  where  the  will  does  not  direct  it.  there  is  a 

tMrill,  the  Coart  of  Chancery»  and  not  the  Ecclesiastical  Court,  orders  distribation. 
2.  Petit,  y.  Smith.  T.  T.  1696.  K.  B.  1  Ld.  Raym.  86. 
Per  Cur,      The  Spiritual  Court  cannot  compel  distribution,  but  where  the  •^'»'^^* 
party  ^los  intestate.  where 

*^      '  there  a  no 

"■"■^ ' will 

II.  IN  PARTICULAR.  |  ^51  ^ 

(A)  By  the  custom  of  London.     See  posf,  tit.  London. 
(B)  By   the  custom  of  York.| 

,     -  -- — 

m.  OF  ADVANCEMENT. 

^  with  uncles,  nephews,  and  nieces,  see  1  Kcnyon,  296,  And  if  there  be  no  other  d^"^ 
Fbendant,  (he.  grand-father  takes  one-half  with  the  widow  of  the  deceased;  see  Mascall,  85i 
80,  if  there  be  no  other  descendant,  the  great  grand-fathers  and  great  grand -mothers  take 
equally  with  aunts,  uncles,  nephews,  and  nieces.  And  if  there  be  no  other  descendants,  ' 
great  great  grand-fathers  and  mothers  take  equally  with  great  great  uncles;  aunts,  first  cou- 
sins, great  great  nephews,  and  nieces;  see  Ma^scall,  ^8.  But  grnnd-fatherF,  thotigh  equal 
in  degree  of  consanguiniiy,  shall  have  no  share  with  the  brother  of  the  deceased;  see  3  Atk. 
762.  And  a  father-in-law,  and  mother-in-law,  take  nothing,  for  they  fall  within  the  princi- 
ple, Uiat  affinity  or  relationship  by  marriage,  except  in  the  case  of  the  wife  of  the  intestate, 
gives  no  title  to  a  share  of  his  property;  see  Mascali,  02. 

f  If  a  man  be  an  inhabitant  or  householder  within  the  province  of  York  and  dying  there  orelse-< 
¥rhere  intestate,  and  at  the  time  of  his  death  hath  a  wife,  and  also  a  child  or  children  his  goods 
shall  be  divided  into  three  parts:  whereof  the  wife  ought  to  have  one  part,  the  child  or  children 
another  part,  and  the  3d  part  (which  is  called  the  death's  or  dead  mnn*spart)  is  distributable  by 
the  Stat.;  of  which  dead  man's  part,  by  the  statute,  the  wife  shall  have  one-third,  and  the  other 
two-thirds  shall  be  distributed  amongst  the  children;  so  that,  dividing  the  whole  into  nine 
parts,  the  wife  shall  have  four,  and  the  children  five.  But  if  by  settlement  a  jointure  is  li- 
mited to  the  wife,  in  bar  of  all  her  demands,  out  of  the  personal  estate  of  her  husband,  by 
virtue  of  the  custom,  in  such  case  it  is  as  if  tliere  were  no  vvif^  \yith  respect  to  tlio 
customary  pari;  so,  if  it  is  in  bar  of  all  her  demands,  by  virtue  of  the  said  custom,  or 
otherwise,  she  shall  be  debarred  also  of  any  distributive  hiiaro  by  the  statute;  see  1  Vcrn« 
15.  ■  And,  as  to  the  chtldien,  if  the  intestate  hath  a  wife,  and  child  or  children,  which  child  is 
beir  to  the  intestate,  or  which  children  were  advanced  by  the  father  in  his  life-time,  in  this 

VOL.  Vm.  40 
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(A)  In  general.* 
(R)  In  particular. 
(a)  By  Uu  cuslom  of  London.     See  post,  tit,  London, 
[  452  1  (6)  By  the  cuslom  of  York,1[ 

I.  IN  WHAT  CASES  AVAILABLE,  p.  452. 

II.  AGAINST  WHOM  IT  LIES. 

(A)  Jurors,  p.  457. 

(B)  Peers  and  members  of  parliament,  p.  457. 

(C)  Sheriffs,  p.  457. 

III.  OF  THE  AMOUNT  TO  BE   LEVIED,  AND  THE    RE- 

TURN  AND  SALE  OF  THE  ISSUES,  p.  457. 

IV.  OF  THE  COSTS  ON,  p.  458. 

V.  OF  THE  TESTATUM  DISTRINGAS,  p.  458. 
VI.  AMENDMENT  OF,  p.  459. 

I.  IN  WHAT  €ASKS  A.VAILABLE. 

case  it  is  as  if  he  had  do  child,  and  thorePore  his  goods  shall  be  divided  into  two  paits,  wbMie- 
of  the  wife  is  to  have  one  part  to  herself^  and  the  other  half  is  distributable  by  the  stalata; 
see  Swinb.  220;  Lev.  on  Wills,  114. 

If  the  intestate  hath  neither  wife  nor  child  at  the  time  of  his  doa'h,  his  {lersonal  pi^perty 
shall  be  disposed  of  in  the  course  of  administration,  as  falling  witliin  the  statute  ot  dis- 
tributions. 

As  to  the  child's  being  excluded  as  being  heir,  he  will  be  totally  barred  from  receWmg  any 

Eart  thereof  by  the  custom,  if  ho  should  have  any  real  estate  by  descent  or  o.herwise  from 
is  father. 
In  case  a  freeman  of  London  sh.-ill  die  within  the  province,  the  custom  of  the  city  for  the 
distribution  of  his  effects  shall  prevail,  and  shall  control  the  custom  of  the  province  of  York; 
fbr  the  custom  of  the  province   is  only  local,    and,  circumscribed  to  a  certain  district, 
but  that  of  London  follows  the  person,  although  ever  so  remote  from  the  city;  see  4  Bora. 

E.  L.  4ia. 

*  An  advancement  iis  a  provision  made  by  a  father  in  his  life-lime,  by  such  an  act;  see 
P.  Wms.  440;  as  divests  the  child  of  all  claim  to  personal  property  in  its  fa.her's  posses- 
sion after  his  death;  see  2  P.  Wms.  445;  hence,  if  a  father  purchase  for  a  son  an  advow- 
son,  or  any  other  ecclesiastical  benefice;  or  if  he  buy  him  any  office,  civil  or  military,  these 
are  held  to  be  such  advancements,  either  partial  or  complete,  accordinff  to  the  comparative 
value  of  the  estate  to  be  distributed;  see  3  P.  Wms.  317.  So,  a  provision  made  for  a  child 
by  a  settlement,  cither  voluntary  or  for  a  good  consideration,  as  that  of  mtu'riage,  is  an  ad- 
Tancement  pro  tanto;  see  2  P.  Wms.  440:  2  Vem.  638. 

It  is  not  necessary  that  the  advancement  should  take  place  in  the  father's  life-tim^  see  2 
P.  Wms.  440;  and  were  it  only  contingent,  yet,  when  the  contingency  has  happened,  it 
shall  be  considered  an  advancement;  see  P.  Wms.  442.  But  the  contingency  must  be  so 
limited  as  necessarily  to  arise  within  a  reasonable  time,  .as  where  the  portion  was  secured 
for  the  daughter,  on  her  attaining  the  age  of  eighteen,  or  on  her  marriage;  see  2  P.  Wms. 
440.  A  child  advanced  in  part,  shall  bring  in  lier  advancement  only  among  the  other  chil- 
dren, for  no  benefit  shall  accrue  from  it  to  the  widow;  see  8  Bac.  Abr.  77,  If  a  child, 
*  who  has  received  any  advancement  from  his  father  shall  die  in  his  father's  life-time,  leaving 

children,  such  children  shall  not  be  admitted  to  their  father's  distributive  share;  unless  they 
bring  in  his  advancement,  since,  as  his  representaUves,  they  can  have  no  better  claim  than 
he  would  have  had  if  living;  see  2  P.  Wms.  560. 

By  this  statute,  although  the  heir  at  law  shall  not  abate  in  respect  of  the  land  which  came 
to  him  by  descent,  or  otherwise,  from  the  intestate:  yet,  if  he  hath  had  an  advancement  lr<Nn 
his  father  in  his  life-time  out  of  the  personal  estate,  he  shall  abate  for  it  in  the  same  manner 
as  the  other  children;  see  Com.  Dig.  Advowson,  U.  And  co-heiresses  shall  also,  it  seems, 
bring  in  such  advancement,  not  being  land,  as  they  may  have  respectively  received  from 
their  father,  before  they  shall  be  entitled  to  their  distributive  shares;  see  4  Bum.  £.  L.  344; 

2  P.  Wms.  440.  But  small  inconsiderable  sums  of  money  given  to  a  child  by  the  father,  or 
mere  trivial  presents  he  may  make  to  the  child,  as  of  a  gold  watch,  or  wedding  clothes;  see 

3  P.  Wms.  317;  or  money  expended  by  the  father  for  his  maintenance,  er  given  to  bind  him 
apprentice,  or  laid  out  in  his  education  at  school,  at  the  university^  or  on  his  travels,  shall 
not  be  deemed  an  advancement;  see  3  Bac.  Abr.  76. 

f  In  the  province  of  York,  the  heir  at  law  who  inherits  any  land,  either  in  fee  oi^n  tail,  is 
divested  of  all  claim  to  any  distribution;  see  4  Bum.  E.  L.  409.  And  however  small  in  point 
of  value  the  land  may  be,  in  comparison  with  the  personal  estate,  he  is  nevertheless  excluded; 
see  4  Burn.  £.  L.  409;  and  even  although  the  estate  he  inherits  be  only  a  reversion;  see  ibid. 
He  is  also  barred,  ttiough  the  land  devolved  upon  him  by  settlement  made  on  his  father's  mar- 
riage; 4  Bum.  E.  L.  410;  2  Vern.  375.  Nor^  in  case  lands  held  by  a  mortgage  in  fee  descend  to 
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1.  M'Nabb  V.  Ingham.  M.  T.  1815.  Ex.  2  Price,  9.  Ithasb^en 

w    An  affidavit  in  support  of  a  motion  for  a  distringas,  stated  that  the  depo-!^^*  ^^  .. 
nent  had  delivered  process  to  a  person  at  the  counting-house  of  defendant,  trin<ras  ** 
who  informed  him  that  he  was  his  clerk,  that  the  deponent  had  used  a]l  means  the  proceas 
to  serve  the  defendant  in  person.     Sed  per  Cur,     Wc  cannot  deviate  from  the  ooght  to 
settled  practice. — Rule  refused.  have  been 

2.  HoRToy  v.  Peake.  E.  T.   1815.  Ex.  1  Price,  309.  served*"^- 

On  motion  for  a  distringas ,  it  appeared  that  process  had  heen  delivered  at^r  ?^L  -i 
the  defendant's  brother's  house,  as  he  could,  not  he  elsewhere  found,  and   ity^„^  conso 
was  said  he  usually  resided  there.     But,  on  production  of  an  affidavit  that  he  quently,  a 
did  not  live  there  at  that  time,  the  Court  refused  it.  ui$tringa$ 

iriU  not  be  granted,  where  the  process  woa  left  at  the  defendant^a  former  residence. 
3.  Nicholson  v.  Bouney's  M.  T,  1816.  Ex.  3  Price,  263. 
The  Court  said,  that  service  of  the  process  for  the  purpose  of  obtaining  a  At  any  rata 
distringas  ought  to  be  by  leaving  it  at  the  defendant's  actual  dwelling  house,  *^  o^g**'*  it 
or  usual  place  of  abode;  and  that,  if  left  at  his  counting  house  only,  it  would  b^^JJJ^jj-**'  ^ 
be  insufiicient,  unless  given  to  a  partner,  or  some  accreditable  person  there.       i^^\  ^^  ^^^ 

him  before  redemption,  shull  be  entitled  to  a  filial  portion;  but  on  rcJomptinn  of  the  morfgojre,  af-phice  of 
and  payment  of  the  money  to  the  admin istr<itor,  it  seonis  he  shall  be  entitled  to  such  distri-  abode: 
bulivo  share;  because  then  oohas  noliiing  by  inheritance,  nor,  in  fact,  has  had  any  preferment; 
ibid.  T/ie  principles  established  in  re^rard  to  advancement  in  the  construction  of  the  statute 
of  distributions  apply,  in  <;cncral,  to  such  as  is  pur^snnnt  to  to  the  custom  of  this  district;  see 
I  Vea.  17;  bat,  aa  here  land  as  well  as  money,  constitutes  an  advancement,  the  heir  at 
law,  under  the  castom,  is  excluded  by  his  inheritance  of  the  land  either  in  fee  or  in  tail; 
see  2  Vera.  875.  Whereas  such  inheritance  is  not  barred  by  the  statute,  bnl,  as  well  un- 
der the  custom  as  ander  the  statute,  younger  children,  in  respect  to  advancement,  are  on 
the  same  footing.  It  is  essential,  in  order  to  the  custom  of  York's  attaching,  that  the  in- 
testate should  be  resident  at  the  time  of  his  death,  within  the  province;  but,  for  that  par- 
'  pose,  it  is  immaterial  where  his  estate  is  situated. 

*  The  word  distringas  is  a  Latin  word,  "  that  yon  distrain,*'  which,  in  law,  signifies, 
a  writ  having  final  operation,  issuing  for  the  purpose  of  enforcing  some  act,  as  an  appear- 
aace,  or  for  the  performance  of  a  duty ;  se^  1  Lee.  Die.  498.  Therefore,  if  defendant 
iDdkea  default  to  appear,  a  distrine^as  is  the  first  proceas  for  compelling  his  appearance; 
see  21  Hen.  4.  50;  F.  N.  B.  70;  Gilb.  Rep.  106,  107;  and  a  distringas  was  lAjued,  on 
the  removal  of  a  cause  by  the  plaintiff,  by  aceedas  ad  curiam;  see  2  B«  &  P.  137. 

By  51  Geo.  3.  c.  124.  in  all  such  cases,  where  the  plaintiff  shall  proceed  by  original,  or 
other  writ,  and  summons  or  attachment  thereupon  in  any  action,  or  against  any  person  not 
liaTing  privilege  of  parliament,  no  writ  of  distringas  shall  issue  for  default  of  appearance, 
bat  the  defendaat  shall  be  served  personally  with  the  summons  or  attachment,  at  the  foot 
of  wliich  shall  be  written  a  notice,  informing  the  defendant  of  the  intent  and  meaning  of 
aach  service.  And,  in  case  it  sMall  he  made  appear  to  that  Court,  or,  in  the  vacation,  to  a 
judge  of  the  Court,  from  which  such  process  shall  issue,  or  into  which  the  same  shall  be  re- 
tnrnable,  that  the  defendant  could  not  be  personally  served  with  such  summons  or  attach- 
ment, and  that  such  process  had  been  duly  executed  at  the  dwelling-house  or  place  of  aboda 
of  such  defendant,  that  then  the  plaintiff,  by  leave  of  the  Court,  or  order  of  such  judge, 
may  sue  out  a  writ  oC  distringas y  to  compel  the  appearance  of  such  defendant;  and  that, 
at  the  time  of  the  execution  of  such  writ  of  distringas,  there  shall  be  served  on  the  defen- 
dant by  the  officer  ekecuting  such  writ,  if  he  can  be  met  wi  h,  and,  if  he  eannot  then  be 
met  with,  there  sliall  be  left  at  his  dwelling-house,  or  other  place  where  such  distringas 
■hall  be  executed,  a  written  no: ice,  specifying  the  court  in  which  the  suit  shall  be  depend- 
ing, &c.  And  if  such  defendant  shall  not  appear  at  the  return  of  such  original  or  other 
writ,  or  of  such  distringas t  as  the  case  may  be,  or  within  eight  days  aAer  the  return  there- 
of, the  plaintiff,  upon  affidavit  being  made  and  filed  in  the  proper  court  of  the  personal 
aervice  of  such  summons  or  attachment  and  notice  written  on  the  foot  thereof,  as  aforesaidt 
or  of  the  due  execution  of  such  distringas,  and  of  the  aervice  of  such  notice  aa  is  by  the 
aaid  act  directed,  on  the  execution  of  such  distringas,  as  the  case  may  be,  may  enter  a 
common  appearance  for  the  defendant,  and  proceed  thereon  aa  if  such  defendant  had  en* 
tered  his  appearance;  and  tha'  such  affidavit  or  affidavits  may  be  made  before  any  judge 
or  commissioner  of  the  court  out  of  or  into  which  such  writ  shall  issue,  or  be  returnable, 
anthorised  to  take  affidavits  in  such  court,  or  else  before  the  proper  officer  for  entering  com- 
mon appearances  in  such  courts,  or  his  Iawfu4  deputy,  and  which  affidavit  is  to  be  filed 
mtia.  By  a.  3.  the  provisions  contained  in  atat.  19  G.  8.  c.  70.  respecting  actions  in  ia- 
ferior  courts,  where  the  cause  of  action  should  amount  to  less  than  10/.  shall,  from  the 
first  of  November,  extend  to  all  actions  m  such  courts  where  the  cause  of  action  shall 
amount  to  15/.  exclusive  of  all  such  costs,  charges,  and  expenses  aforesaid  (except  where 
the  eaase  of  such  action  shall  arise  or  be  maintainable  upon,  or  by  virtue  of  any  bill  of  ez- 
oluuige  or  proaaissery  note,  in  which  case  the  parties  liable  theronpon  may  be  held  to  spe- 
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r  454  ]  4.  Caulin  v.  Lawley.  M.T.  18 16.  Ex.  2  Price,  12. 

However,  A  venire  was  served  on  a  servant  of  the  defendant's,  who  told  the  penon 
service  of  gerving  it  that  the  defendant  had  been  gone  abroad  six  months,  and  was  not 
d^P^^d  ^^P^^^^^  to  return  for  two  years.  On  motion  for  a  distrit^aa,  the  defendaDt 
anffl  ser  "^^  appearing;  the  Court  said,  this  service  is  insufficient  for  the  purpose  of 
va  nt  at  hid  founding  a- di^/rmga5,  unless  it  can  be  shown  that  the  defendant  had  gone 
dwelling-  abroad  for  the  purpose  of  avoiding  the  seisure. 
boase,  dar  ing  his  absence  iibroad,  was  deemed  insufficient. 

5.  Stains  Sheriff  of  Middlesex  v.  Johannot.  H.  T.   1778.    C.  P.  1  B.  & 
So,  the  ser  P.  200. 

vice  of  a         Defendant  before  the  action  commenced  quitted  the  kingdom,   leaving  an« 
■amnnons,   mother  in  possession  of  his  house  and  goods.     Plaintiff  having  served  a  sura- 
Son  of  a°"   ^^^^  to  appear  at  the  house,  distrained  the  goods,  to  compel  an  appearance. 
distringas  The  Court  were  of  opinion  that  the  proceeding  was  regular, 
ai  the  de  6.   Macmurdo  v.  Burch.  H.  T.   1818.  Ex.  5  Price,  522. 

^endant*fl  On  motion  for  a  restoration  of  goods  under  a  di8trin<^aSy  it  appeared  that  B. 
hoase.  who  L  and  M.  were  in  partnership;  B.  and  L.  were  arrested;  M.  being  at  that 
b^  S***!*  ^^^^^^  ^^  *  voyage  at  sea,  writs  of  venire  facias  and  distringas  thereon  were  i»- 
ing  another  s"®^  asjainst  M.,  and  executed  on  the  joint  goods  of  the  defendants;  thft  thej 
in  posses  had  paid  the  common  issues,  but  the  sheriff  was  in  possession  of  the  partner- 
sion  of  it,  ship's  property  under  the  subsequent  dislringasses  for  increased  issues;  it  also 
was  holden  appeared  that  M.  was  absent  on  his  business,  and  not  for  the  purpose  of  avoid- 
regular.  jj^^  legal  proceedings.  It  was  contended  that  this  was  not  a  case  whercio  a 
And  where  ^;^^j,^o.^,  was  authorised,  in  consequence  of  the  absence  of  the  defendant^ 
Q*  w«re"iD  ^*  '^^  which  it  was  replied,  and  resolved  by  the  Court,  that,  as  this  was  a 
partnersliip  c^^^  ^^  partnership,  where  two  of  the  partners  had  been  duly  proceeded 
and  A.  and  Rgainst,  and  had  appeared,  the  proceeding  against  the  absent  partner  ba^ 
B.  were  ar  been  strictly  regular, 
vested,  it     was  holden  thiit  service  of  process  at  thecoonting-house  of  the  firm  wasBafficient  to  ibmii 

a  distringas  again:}!  B.,  though  it  appeared  he  was  abroad  on  bosioeas,  and  not  to  avoidl 

process. 
Bo,  where  7.  MoRL?  v.  Stranborx.  M.  T.   1802.  C.  P.  3  B.  &  P.  254. 

the  partner  Three  partners,  two  of  whom  resided  abroad,  and  one  in  £ngland,  were  sa- 
try  refuses  ®^)  or  a  judgment  for  a  partnership  debt.  The  partner  resident  in  England 
to  appear  appeared  to  the  action,  but  refused  to  appear  for  the  partners  resident  abroad, 
for  those  a  The  sheriff,  under  a  distringas  against  the  two  partners,  took  certain  partner-* 
brond,  the  ship  eflfects.  It  appeared  that  these  very  goods  had  been  seised  in  the  origia- 
Court  will  jjj  action,  in  consequence  of  a  distringas  issued  against  the  two  partners,  who 
ajrain.it  a  ^'^  ^^^  ^*^®  *"  ^^*^  country,  but  had  been  paid  for  by  the  partner  resident  in 
distringas  England,  to  whom  it  was  also  shown  the  partnership  were  largely  indebted, 
to  compel  The  Court  refused  to  relieve  the  partner  resident  here  against  sUch  distress. 
appearance  though  the  partnership  goods  taken  were  paid  for  with  his  own  funds. 

I  455  I    8.  Scott  V.  Gould.  M.  T.   1811.  C.  P.  4  Taunt.  166.  S.  P.  Watmore  ▼. 

Bruce.  M.  T,  1817.  C.  P.  8  Taunt.  57. 
Where  the  •j'hjg  ^^^^  ^  motion  for  a  dislringaSy  founded  on  an  affidavit,  that  inquiry  had 
no°^bo*serT  ^^^^  made  by  the  officer  at  defendant's  house,  and  that  the  answer  was  he 
ed,  as-afli  ^^^  ^^^  ^^  home.  Per  Cur.  It  must  be  sworn  that  the  officer  had  not  been 
davit  must  able  to  serve  the  defendant  with  the  process,  and  that  he  believed  defendant 
be  made  kepi  out  of  the  way  to  avoid  being  served. — Rule  refused, 
that  it  is  be9.  TuRVER  v.  Wall,  and  Dowx  v.  Crew.  E.  T.  1814.  C.  P.  5Taunt  520^ 
dofendJnt  ^-  ^'   ^  Marsh,  267.  S.  P.    Harmanx  v.  Dietriohb.v.  M.  T.   1814. 

keeps  out  .  »b»^  853. 

of  the  way  An  affidavit,  on  which  a  motion  was  now  made  for  a  dishingasy  stated  the 
to  avoid  ser  cial  bail,  in  such  manner  as  if  the  act  had  not  been  made);  and  that  so  much  of  any  act 
vice  of  pro  before  the  present  act  passed,  for  the  recovery  of  debts  within  certain  districts  and  jvnsdie- 
cess;  tions,  which  might  have  au'horised  the  arrest  and  imprisonment  of  defendants  where  the 

cause  of  action  ajnoonts  to  less  than  15/.  eKclnsive  of  such  costs,  charges,  or  expenses,  as 

aforesaid,  was  by  ihe  said  act,  fVom  and  aAer  tho  1st  of  November,  repealed.     By  «.  4.  the 

act  not  to  extend  to  Scotland  or  Ireland. 

Before  the  51  Goo.  3.  where  the  defendant  was  gone  abroad,  the  service  of  the  sheriff's 

ramnaons  granted  on  a  writ  of  venire  facias  ad  respond*,  at  hisplaco  of  abode,  was  held 

saflTicicnt  to  found  a  distringas;  see  West  v.  Daltoo,  Forrest,  29. 
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deponents  belief  that  the  defendant  purposely  absented  himself  to  avoid  pro-  And  facto 
cess,   but  did   not  state  the  facts  on   which  such   belief  was   founded.     The  "*?!®?  ^rj*™ 
Court  refused  the  rule,as  they  said  that  the  intent  of  the  proceeding  was,  that  Cqq^i  mav 
the  affidavit  might  lay  before  the  Court  such  facts  as  would  enable  themselres  ggg  that  the 
to  judge  whether  there  was  sufficient  reason  for  the  inference  that  the  defend- belief  is 
ant  kept  out  of  the  way  to  avoid  process.  well  foan 

10.  Jordan  V.  Pello.  M.  T.  ;8i4.  C.  P.  5  Taunt.  702.  Semb.  n.  1  Marsh,  ^'ed. 

292. 

A  motion  was  made  for  a  distring;as  against  a  person  who  was  abroad.     No  j^"*™J?vU 
statement  was  made  in  the  affidavit,   that  the  object  of  the  defendant's  being  fritutas  a 
abroad  was  to  a\oid  process.     The  Court  deeming  such  allegation  essential,  gaiMt  a  de 
refused  the  rule.  feodaDt  a 

broad,  mast  state  that  he  absents  himself  to  avoid  process; 

n.  Harman  v.  Dietrichsen.  M.  T.   f8I4.  C.  P.  5  Taunt.  853. 

This  was  a  motion  for  a  distrinfaias.     The  affidavit  did  not  set  out  the  tenor  And  set  out 
of  the  English  notice  subscribed  to  the  process.     The  Court  were  clear  that  *}j®  p"**p*jf 
the  affidavit  was  defective  on  that  ground,  as  it  was  the  only  way  they  could  nodce"in* 
judge  whether  the  statute  had  been  complied  with,  and  on  that  account  refused  httc  verba: 
the  rule. 

12.  GuUNEY  v,  Hardenberg.  H.  T.   1809.  C.  P.   1  Taunt.  487. 
*    The  plaintiff,  who,  it  appeared,   did  not  know  at  the  time  of  giving  credit,  A  distrin 
that  the  defendant  was  out  of  the  realm,  proceeded,   notwithstanding  his  ab- ^^*  J******** 
sence,  to  compel  an  appearance  by  distringas.     The  defendant,  it  was  shown,  *.^**^  P*" 
carried  on  business  in   England.     A  rule  had  been  obtained  to  set  aside  the,  domaDd 
writ  which  had  been  issued,  and   the  proceedings  thereon,  and  to  restore  the  contracted 
issues  which  had   been   levied  under  a  distringas;  cause  was  shown,  but  the  by  him  d«r 
Court  said,  we  must  discharge  the  rule;  what  is  the  creditor  to  do  if^  he  can-  '"6  his  ab 
not  use  this  process?  The  defendant  carries  on  trade  in  this  country,  although  **"**?•  " 
he  is  absent,  and  the  persons  who  supply  the  materials  for  his  trade,  and  by    [45^  1 
means  of  which  he  makes  his  profit,   cannot  without  this  method  obtain  pay- 
ment for  a  single  article.     It  is  the  defendant's  own  laches  that  he  has  not  an 
attorney  empowered  to  act  for. him  in  this  country;  upon  the  decease  of  the 
former,  he  ought  instantly  to  have  appointed   another.     Many  traders  who  do 
not  reside  in  England  have  houses  of  trade  here,  conducted  by  agents,  who 
cannot*  be  sued;  there  is,  therefore,  no  other  method  than  this  of  compelling 
them  to  pay  their  debts. 

13.  Anon.  H.  T.   1818.  C.  P.  8  Taunt,  171.  Bot  the 

In  this  case,  the  Court  refused  a  distringas  on  affidavit,  stating  that  it  was  J:'®'*^  '*-. 
believed  that  the  defendant  kept  out  of  the  way  to  avoid  process;  that  the  offi-  tritigaa 
cer  having  applied  thrice  at  the  defendant's  house,  was  told  each  time  by  the  where  the 
servants  that  their  master  was  not  at  home,  that  they  did  not  know  where  he  party  ap 
was,  that  he  had  been  absent  for  months,  and  that  he  had  not  been  at  home  P^red  to 
fiince  the  officer  cailed  last.  '^^^^  \^^ 

14.  Greaves  v.  Stores.  H.  T.   1809.  C.  P.  1  Taunt.  485.  forTi\u!^ 
The  plaintiff  sued  a   defendant,  who  is  out  of  the  country,   for  a  debt  con- process  iasu 

tracted  here  by  his  wife,  in   h^  absence,  and  proceed  f^y  distringas,     A  rule  ed. 
had  been  obtained   to  set  aside  the  writ  of  trespass  quare  clausumfregilj  and  And  a  dis 
the  subsequent  proceedings  thereupon,  and  to   restore  the    issues  which  had  tringas  a 
been  levied  under  a  distringas  issued  while  the  defendant  was  abroad  and  outK»in**  *be 
of  the  jurisdiction  of  the  court,  and  that  the  plaintiff  might  pay  the  costs  of^°*^?     .« 
the  application.     The  Court  made  the  rule   absolute,  observing:  the   credit  j^^  ^^ ^^^j^^ 
having  been  given  to  the  wife  after  the  husband's  departure  renders  this  a  case  where  the 
of  peculiar  hardship,  but  it  must  not  be  understood  that  the  Court  lays  down  a  debt  was 
general  rule,  that  a  man  leaving  at  his  departure  debts  in  this  country  and  ef- contracted 
recta  also,  the  creditor  may  not  in  some  cases  distrain;  but  that  is  not  the  case  by  hw  wife, 
here.     And  although  the  wife  might  perhaps  appear  for  her  husband  in  this  ^^^^  ^^ 
case,  the  action  might  in  another  case  be  brought  to  recover  a  debt  which  she  commen 
was  unacquainted  with.  ced  afler 

15.  Nicholson  v.  BowNASs.  M.T.   1816.    Ex.  3  Price,  263.  hie  depar 
Motion  for  a  distrit^as  against  the  defendant^  for  not  appearing  to  a  writ  of  ^*'^* 
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venire  facias  ad  respondendwny  on  an  affidavit  of  seryice  by  delivering  a  copjr 
of  the  writ  at  the  aefendont's  last  place  of  abode  previous  to  his  going  abroad. 


Under  51 
G.  8.  c. 

plaintiff  ^^^  Court  said,  that  on  considering  the  5 1  Geo.  \.  c.  124.,  they  were  of  opin- 
shall  not  bo  ion  that  the  statute  had  not  made  any  other  alteration  in  the  old  practice,  than 
permitted  that  a  plaintiff  should  not  be  permitted  to  use  the  proceeding  of  distringas  as  a 
to  use  the  preliminary  step  to  entering  an  appearance  for  a  defendant  abroad,  and  then 
proceeding  carrying  on  the  suit  as  if  he  had  duly  appeared.  With  that  object,  therefore, 
eas  tl't/oTQ^^^y  ^^"^^  "°^  f^rant  the  process;  but,  if  it  were  to  be  used  only  for  the  pur- 
Hminary  P^^^  of  compelling  an  appearance  for  distraining  on  him  till  he  should  appear, 
step  to  en  they  saw  no  reason  why  the  dlsirins;(ts  should  not  issue  in  the  usual  course, 
tering  an      appoarance  for  a  defendant  abroad,  and  then  carry  on  the  suit,  as  if  he  had  duly  appeared. 

r  457  J  16.  MooRE  V.  Taylor.  T.  T.  1813.  C,  P.  5  Taunt.  69. 

The  statute  The  Court  in  this  case  held,  that  the  statute  51  Geo.  3,  c.  124.  s.  2.,  which 
*^i^j*  '  directs  that  no  writ  of  dislnngas  shall  issue  until  affidavit  is  made  of  the  per- 
2*  does  not  ^^^^^  service  of  a  summons,  and  notice  of  the  intention  of  the  process,  or  per- 
apply  to  mission  given  by  the  Court  to  issue  that  process  without  the  personal  service, 
counties  in  case  that  cannot  be  had,  this  plea  ought  to  have  shown  that  the  summons 
palatine,  was  personally  served,  or  a  rule  of  Court  obtained,  before  the  defendants  had 
executed  the  process,  did  not  extend  to  counties  palatine. 

II.  AGAINST  WHOM  IT  LIES. 

(A)  Jurors.     See  post,  tit.  Jury. 
(B)  Peers  and  members  of  parliament.     See  tit.  Parliament, 

(C)  Sheriffs.     See  tit.  Sheriff. 

III.  OF  THE  AMOUNT  TO  BE  LEVIED  THEREON^  AND 
THE  RETURN  AND  SALE  OF  THE  ISSUES. 
Where  a  1.  Caoalet  V.  Dubois.  T.  T.  1797.  C.  P.  1  B.  &  P.  81. 

defendant        A  rule  nisi  had  been  obtained  by  defendant  to  restrain  the  issues  levied  un- 
resuta  sev    ^^^  several  distringases  on  his  appearance,  according   to   10  Geo.  3.  c.  60.  8. 
tringoitit  ^'     ^^  ^^^  insisted  that  the  defendant  should  be  put  under  certain  terms;  and 
the  termi     although  opposed,  the  Court  made  the  rule  absolute  on  payment  of  costs,  the 
on  which     defendant  undertaking  to  plead  insimnter,  and   take  short  notice  of  trial,  deci- 
the  itsuflfl    ding  that  it  followed  as  a  consequence  of  the  power  vested  in  them,  as  to  re- 
r*  *Jd*  ""*    turning  the  issues  at  all,  that  they  had  a  right  to  impose  terms. 
inThedis^       ^'  ^^^be  v.  the  Ear-l  op  Blessington.  E.  T.  1818.  Ex.  5  Price,  639. 
eretion  of        I"  <^^^t  on  bond  for  690/.  and  interest,  after  there  had  been  a  distringas  is- 
the  Court,   sued,  under  which  409.  gommon  issues,  had  been  levied,  motion  was  made  for 
Hence,  ia    an  alias  distri^igas,  with  increase  of  issues.      The  Court  ordered  100/.  to   be 
debt  on       levied  on  this  distringas;  and  on  a  third,  they  increased  the  levy  to  3001. 
bond  for      690/.,  and  ioterest  aAor  the  common  issues  40s.  levied,  they  were  increased  to   1001.  and 
.-      ..  SOO/. 

trilgA  be  ^'   ■^^°-  ^^N-  'T-  T.  1798.  C.  P.  1  B.  &  P.  312. 

returnable  Upon  all  writs  of  distringas  returnable  on  the  last  day  of  term,  the  plaintiff 
on  the  last  shall  be  at  liberty,  at  the  rising  of  the  Court,  to  move  to  increase  issues  on  the 
[  458  "}  alias  or  plnnes  distrinjras,  to  be  issued  thereupon  on  the  following  day,  in  case 
day  of  no  appearance  shalUnave  then  been  entered^  And  also  that,  in  like  cases, 
*^''?'*.|^®  where  a  distringas  shall  be  returnable  on  the  last  day  of  term,  and  issues 
may'^at  the  ^^^^'^^^P^"  levied,  the  plaintiff  shall  be  at  liberty,  at  the  rising  of  the  Court,  to 
rising  ofihe  ^^^^  "^^  leave  to  sell  such  issues,  to  pay  the  costs  of  such  distringas  or  di»- 
Coart,         iringases. 

move  to  in  crease  on  the  alias  or  pluries  distringases.     And  where  issues  have- been  levied,  he  maj 
move  for  leave  to  sell  them. 


IV.  OF  THE  COSTS  ON  THE  DISTRINGAS. 
Marten  v.  Townshend.  E.  T.  1771 .  K.  B.  5  Burr.  2725.  S.  P.  Bouwd  t. 

Vaughan.  E.  T.  1817.  K.  B.2  Chit.  Rep.  36. 
The  cosu        The  plaintiff,  in  the  present  action,  had  proceeded  agreeably  to  the  10  Geo. 
w  'ts'of*    ^'  *^?^  ^^^  obtained  rules  for  selling  the  issues  levied  upon  a  distringas,  an  aU^ 
as  distringasj  and  a  pluries  distringas;  and  also  a  rule  for   an  attachment 
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against  the  sherifTs;  but  oo  issues  had  been  actually  levied.      However,  the^'^^'^C' 
defendant  did  at  length  appear;      It  was  thereupon  moved,  that  these  rules  °"^®'^|^ 
should  be  all  discharged;  but  the  plaintiff  insisted  upon  the  costs;  and  of  that  j^^^^j^  ^ 
opinion  were  the  Court,  who  discharged  them  on  payment  of  costs  to  the  paid  by  ds 

plaintiff.  fendant, 

— .-i— ■  thoogh  DO 

V,  OF  THE  TESTATUM  DISTRINGAS.  J"*?*"  *»• 

Bloxam  v.  Lutters.  T.  T.  1803.  K.  B.  4  East.  161.  '*^''**^- 

The  defendant  had  privilege  of  parliament;  he  had  been  summoned,  and  alnsaitfl  a 
distringas  had  been   issued  against  him  in    London,  where  this  action  was  f  "'"^'  P"^' 
brought,  but  in  which  he  did  not  reside,  and  of  which  process  he  had  no  no-^^*^  ^^J 
tice«     There  had  been  returns  of  non  est  invenltis  and  nulla  6ona,  in  London,  (atum  dis 
A  testatum  distringas  had  been,  therefore,  issued  into  the  county  of  Northum-  tringas, 
berland,  in  which  county  he  resided,  and  had  property;  but  there  had  been  no  imued  into 
new  summonses.     A  motion  was  now  made  to  set  aside  these  several  writs  for  *  different 
irregularity,  and  to  compel  the  return  of  such  monies  as  had  been  under  them  fu"."*^  ^ 
levied  by  the  sheriff.     It  appeared  that  property  to  the  amount  of  12,000/.  ^hich  the 
had  been  levied  in  the  first  instance,  without  any  rule  to  increase  issues.  action  ie 

Per  Cur.     We  are  of  opinion,  that  the  testatum  distrino;as  was  not  irregu- bronght, 
larly  issued;  but  it  is  so  much  of  course  that  the  distringas  should  at  first  only  ^^^^  i"to 
issue  for  40a.,  that  no  more  ought  to  be  levied   by  the  sheriff  in  the  first  in-'**!*?*'  ~ 
fltance.     Upon  payment,  therefore,  of  the  sum  of  40».,  the  goods,  &.c*,  levied  gJJJJJj^jj^ 
by  virtue  of  the  said  writs,  must  be  restored.  and  dis 

r  459  1 

VI.  AMENDMENT  OF.t      See  ante,  vol.  i.  p.  o56.  tringas 

IBtStUVtmXiU^     See  tits.    Common;  Decoy;  Riot ^   Way.  have  iasn 

l3fbfBen&.     See  tit.  Banh'upt.  «;>;  jj.jjs;^ 

SftoOrtr.     See  tits.  Baron  and  Feme;  Marriage.  * 

I.  DEFINITION  OF,  p.  459.  wiimon. 

II.  DIFFERENT  KINDS  OF.  in  such 

(A)   A  VINCULO,  county. 

(a)    Grounds  for. 
1st.  Impotency,  p.  459.     2d.    Impuberty,  p.  460.     3d.  Incest,  p.  460. 

(B)   A  MENSA   ET  THORO. 

(a)   Grounds  for. 
let.  Adultery,  p.  460.     2d.  Cruelty,  p.  4G0.     5d  Sodomy, p.  46 1 . 
in.  ALLIMONY,  p.  461. 
IV.   COSTS  ON,  p.  461. 

I.  DEFINITION  OF.t 
II.  DIFFERENT  KINDS  0F.§ 

(A)    A  VINCULO. 

(a)   Grounds  for.  \\ 

*  C.  50.  which  enacts,  **  that  the  Coarr,  oat  of  which  tho  writ  proceeds,  may  order  the 
iflsaes  levied  from'  time  to  time  to  be  sold,  and  the  money  arising  thereby  io  be  applied  to 
pay  SQch  co^its  to  the  plainiiff,  as  the  said  (^ourt  shall  think  just,  onder  all  the  circumstaD- 
ces,  to  order;  and  the  surplus  !o  be  reained  uniil  ihe  defendant  shall  have  appeared,  or 
other  purpose  of  the  writ  be  answered.**  With  a  proviso,  .^c.  4.  that,  *•  when  the  pur- 
pose of  the  writ  is  answered,  then  the  said  issues  shall  be  returned;  or,  if  sold,  wha*  shall 
remain  of  ihe  money  arising  by  such  sale  shall  be  repaid  o  '.he  party  distrained  upon." 
ThU  sta'nte  extends  to  all  writs  of  distringas,  as  well  hoiie  against  members  of  parliameot, 
as  others;  see  6  Burr.  2726. 

t  Mistakes  in  the  distringas  are  aided  by  the  statute  of  jeofails;  see  Cro.  Jac.  896. 

t  A  divorce  is  the  judgment  of  the  Spiritual  Court,  separating  two  persons  de /ac^o  mar- 
ried; see  Co.  Litt.  336. 

§  There  are  two  kinds  of  divorces;  the  one  that  dissolves  the  marriage  a  vinculo  mot' 
rimonii;  the  other,  a  mcnsa  et  thoro;  see  3  Inh^t.  88. 

U  As  the  grounds  on  which  a  divorce  may  be  obtained  must  generally  arise  front  the  mar- 
riage being  litigated;  in  order  to  avoid  unnecessary  repetition  on  the  subject,  it  will  be  bet- 
ter to  consider  the  causes  under  the  title  of'*  Marriage.*' 
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I  460  "}  irf,  Impoiency*    2d.  JmptifceWy.t    3d.  Incest. % 

(B)    A  MENSA  ET  THORO. 

(a)    Grounds  Jor. 
[  461  ]  l5/.  Mtdlery.%     2d,    Criielhj.\\      3'I.    Sodomy.** 

III.  ALLIMONY.1t 

*  It  has  been  said,  there  may  bo  a  divorce  for  perpetual  impotence  quocui  hane,  whetb" 
er  natnal  or  accidental;  see  2  Leon.  169.  172.  173.  Hot  a  supervening  defect  willnotni- 
cate  the  marriage,  for  there  was  no  fraud  in  the  original  contract;  see  2  Hngg.  Rep.  831. 
And  by  the  canon  Jav(^,  nuch  a  suit  ougnt  to  be  brought  wiihin  the  period  of  three  yean; 
sec  2  Phill.  Rep.  10;  Hagg.  Rep.  332;  consequently  a  party  conlrarling  a  marriage,  know- 
ing his  own  impotfency,  cannnl  ufter  long  cnhribitafion,  annul  his  own  contract;  see  3  Pbill. 
Rep.  147.  So,  the  charge  of  incurable  maUfnrmatiun  in  the  woman  was*  repelled  by  show- 
ing her  to  be  beyond  the  a^e  of  50,  an  J  a  delay  of  sixteen  months  in  instilating  the  salt, 
and  proof  that  she  had  cohabited  with  a  former  husband  for  eighteen  years,  though  she  had 
had  no  children  by  him;  see  2  tlagg.  Rep.  321. 

t  A  divorce  a  vineuio  may  be  obtained  in  case  of  impoberty,  or  the  male  or  femsleV 
tnarrying  under  the  marriageable  years,  the  first  under  fourteen,  or  the  second  ander  twelre; 
see  Born.  E.  L.  500.  a. 

t  Incestuous  marriages  may  be  annulled,  not  only  at  the  suit  of  either  of  the  parties,  bnt 
at  the  instance  of  third  persons,  whose  inti>rests  are  .prejudiced,  or  likely  to  be  prejodiced 
by  such  a  connection;  see  1  Pbill.  Rep.  355.  But  lo  entitle  third  persons  to  institste sach 
proceedings,  there  roust  be  proof  of  the  interest  upon  which  the  parties  ground  tbeir  right 
of  interference;  see  Poynter,  120. 

§  We  have  seen  adultery  is  a  cause  nf  divorce  from  bed  and  board,  by  the  ecclesiastical 
law,  ante^  vol.  i.  tit.  **  Adultery.'*  Such  divorce  is  to  lie  obtained  in  the  ecclesiastical 
court;  but  if  the  party  injured  wishes  to  mirry  again,  application  nmst  be  made  to  parlia- 
ment for  an  act  of  the  legirtlature  to  dissolve  the  uiarriHgc  entirely,  and  to  grant  such  per- 
mission; this  however,  cannot  be  obtained,  if  the  party  complaining  should  appear  to  have 
connived  at  the  adultery;  see  Chambers  v.  Caulfield,  6  East,  244.  abridged  ante,  vol. i.  p> 
292.  In  general,  before  an  application  can  be  made  to  parliament,  a  verdict  atlawsboold 
be  obtained  against  the  adulterer;  see  5  T.  R.  357.  In  some  cases,  parliament  will  dis- 
pense with  proof  of  such  a  verdict,  if  the  adultery  be  clearly  proved,  and  no  collusion  seeoii 
to  exist;  see  1  Hagg  12.  This  suit  for  adultery  may  be  instituted  by  a  guardian;  see  1 
Hagg.  5,  or  by  the  committee  of  a  lunatic;  see  2  Phill.  Rep.  158;  2  Hagg,  169;  and  is 
Hot  barred  by  showing  a  .voluntary  separation;  see  I  Hagg.  142.  n.;  or  a  failure  to  recov- 
er io  an  action  for  erim.  eon.;  see  2  Hagg.  51;  and  is  not  answered  by  the  desertion  of 
the  husband,  from  a  conviction  of  her  crime,  or  by  his  not  providing  for  ber  from  inability 
io  to. do;  see  2  Phill.  Rep.  125. 

To  this  proceeding  it  may  bo  pleaded  that  the  marriage  was  void;  see  2  Phill.  Rap-  I^* 
Bat  incontinence  in  the  wife  while  sole,  is  not  pleadable  in  the  first  instance  by  the  bos- 
band,  when  plaintiff  in  the  suit;  see  1  Add.  1;  1  Hagg.  373.  And  where  the  husband 
pleaded  that  the  charge  of  adultery  against  him  amounted  to  a  solicitation  of  chastity  on- 
ly, it  was  overruled  with  costs;  see  1  Hagg.  451 ;  as  to  the  evidence,  see  ante,  vol.  i*  p* 
294  to  299. 

II  A  divorce  a  menaa  et  thoro  may  be  obtained  for  cruelty.  But  the  cruelty  which  ca- 
titles  the  injured  party  to  a  divorce  consists  in  that  sort  of  conduct  which  endangers  the 
life  or  health  of  the  complainant,  and  renders  cohabitation  unsafe;  see  Poynter,  209;  as 
proof  of  blows;  see  2  Phill.  Rep.  Ill;  or  menaces;  see  2  Phill.  Rep.  95.  So  deliberate 
insult,  confinement,  adulterous  connection  with  a  person  in  the  same  house,  and  invested 
with  the  government  of  the  family,  seem  grounds  of  a  devorce;  see  2. Phill.  Rep.  212;  1 
Hagg.  72.  Bnt 'minor  acts  of  cruelty,  or  a  display  of  turbulent  temper,  are  no  grounds  for 
a  divorce,  see  Cro.  Eli2.  908. 

**  Sodomical  practices  seem  a  ground  for  a  divorce  a  mensa.et  thoro.  The  Coa^istorial 
Court  at  York  oveirulcd  it;  bnt  the  delegates  thought  the  ground  sullirient,  reversed  the 
sentence  in  the  court  balow,  and  pronounced  for  the  divorce;  see  Burn.  E.  L.  496.  n. 

■ft  Alimony  is  that  equal  proportion  of  the  husband's  estate  which,  by  the  decree  of  aa 
ecclesiastical  tfourt,  is  allotted  to  the  wife  for  her  mnintenance  during  the  pendency  of  a 
suit  between  them;  or  it  may  be  permanent  a«  by  reason  of  a  divorce;  see  Poynter,  246. 
jThe  Court  of  Chancery  will,  in  some  ca^us,  decree  aHmony  to  the  wt(^  incidentally  on 
$uipHcavit;  aee  2  Ves.  jun.  195.  But  Mr,  Fonhlanqoe,  in  his  excellent  treatise  on  cqai- 
ty,  observes,  that  this  seldom  has  been  done,  except  upon  an  agreement  of  the  parties;  see 
2  Fonb.  Eq.  104.  n.  (n). 

The  principle  on  which  alimony  is  allotted  is,  that  the  husband  has  possessed  himself  of 
the  wife's  fortune,  and  that  she  has  not  suflicient  means,  independent  of  him,  to  support 
her  in  her  rank  of  life.  The  allotment  is  discretionary  with  the  Ecclesiastical  Court,  and 
stands  on  the  presumption  that  the  wife  has  no  separate  income.  It  has  been  refused  where 
she  had  a  separate,  independent,  and  superior,  income;  see  2  Hagg.  203. 

Sentence  of  allotment  is  absolute,  subject  to  two  exceptions,  the  one  where  great  im- 
provemeuts  and  alteratioiui  appear  in  the  busbaDd's  faculties;  the  other,  where  there  baa 
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IV.  COSTS  ON,* 

ISOCft*     See  tits.  Bristol  Dock  Acl;  Bnstol  and  Taunton  J^avigaiion]  lA-    [  46^  j 
verpool  Dock  ^ct;  London  Dock  Act;   fVest  India  Dock  Act, 

IBOClt  ^SSSaXVmXt     See  tit.    Stoppage  in  Transitu. 

Z9OCtl0t  iSOOk-      See  tits.  Bankrupt]  Judginent, 

BOC&et  liOll.     See  tit.  Roll, 

BOCfenfnS  KSSUeS.     See  tit.  hsue, 

3909S-t     See  tits.  Animals;  Game;   Taxes, 

Tow.vsEND  V.  Wathe.v.  M.  T.  1808.  K.  B.  9  East,  277. 

It  appeared  that  the  defendant  had  placed  dangerous  traps,  baited  with  flesh,  "  *^*  ^^^ 
in  his  own  ground,  so  near  to  a  highway  and  also  to  the  premises  of  the  plain-      .    ^? 
tiff,  that  dogs  belonging  to  the  plaintifF,  some  of  which  were  passing  along  the  j^  ,j!^pg  ^j 
highway,  and  others  kept  in  his  own  premises,  were  attracted  by  the  scent  of  in  the 
the  flesh,  and  thereby   injured.      An  action  on  the  case  was  instituted  against  cronndi  of 
the  delendant.     The  plaintiff  had  a  verdict.       But,  upon  the  case  being  sub- '^- hy  the 
sequently  brought  before  the  Court,  the  tenability  of  the  action  was  doubted.    ^*''  placed 

Stdper  Cur.   It  appears  by  the  evidence  reported,  that  the  traps  were  plac- actfon'liea'* 
ed  so  near  to  the  plaintiff's   court-yard,  where  his  dogs  were  kept,  that  they  agaiiiBt  B* 
might  scent  the  bait,  without  committing  any  trespass  on  the  defendant's  wood. 

been  fraadalent  concealment  in  hia  answers  to  her  allegation  of  faculties;  soe  2  Barn.  £« 
L.  507. 

It  is  only  in  force  pendente  lite^  and  ends  on  sentence  of  »eparaiion  or  reconciliation; 
see  Prec.  Chanc.  496.  Alimony,  in  the  firs'  instance,  is  usually  nlloited  from  the  return  of 
the  ci!aiion;  but  it  is  in 'he  discretion  of  theCour'  to  give  it  from  the  date  where  ihere-urn 
ia  delayed;  see  2  Phill.  209.  It  has  been  ^iven  from  the  return  of  the  inhibition  only  where 
unneressury  delay  has  occurred;  see  1  Phill.  Rep.  210. 

The  amoun   of  alimony  h.is  been  allowed  'o  the  extent  of  one-third  of  the  husband^a  in^ 
come,  where  a  great  part  of  the   fortune  was  brouglit  by  the  wife,  and  there  was  but  on^ 
child  for  him  to  support;  see  2  Phill.  Rep.  15.\    Bu*  in  2  Phill.  Rep.  44.  200/.  per  annum 
of  (he  husband*s  income  of  2,600/.  per  annum  was  added  to  200/.  per  annum  pin-money,         -«. 
because  the  husband's  income  was  subject  lo  great  depreciation. 

It  is  a  general  rule,  that  permanent  alimony  shall  be  larger  than  temporary.  And,  where 
the  fortune  came  from  the  wife,  in  a.n  ofTennivo  6«ise  of  adultery,  the  Court  gave  her  a  moi- 
ety; see  2  Phill.  Rep,  40.  Permanent  alimony  is  due  from  the  date  of  the  sentence.  But  in 
a  case  of  a  delay  to  pray  the  inhibition,  the  Court  could  only  decree  it  from  the  return  of 
the  latter;  1  Phill.  Rep.  208. 

No  alimony  will  be  allowed,  in  ca^e  of  adultery,  on  the  wife's  part ;  see  3  Bla. 
Com.  94. 

*  The  husband  always  pays  costs,  whether  the  suit  begins  on  one  side  or  the  olher;  this 
is  founded  on  the  presumption  that  the  husliand  has  every  thing.  The  time  when  the  wife*a 
proctor  prays  co9t«  to  be  taxed  agains'  the  hu^^hnad  is  af\er  libel  and  issue,  and  before  sen- 
tence; see  2  Burr.  C.  \^.  505.  a.  n.  Bn*  on  motion  to  that  effect  the  costs  of  the  wife,  hav- 
ing a  suMicient  independent  income,  were  not  allowed  to  be  taxad  against  the  husband  dar- 
ing the  proceedings;  see  2  Hagg.  Rep.  403. 

1  Tlie  7  &  8  (jio<».  4.  c.  30.  mjc.  'M.  repeals  the  10  Geo.  3.  c.  18,  and  enacts  that,  if  any 
person  shall  steal  any  do;;,  or  stcul  any  boast  or  bird,  ordinarily  kej)l  in  a  state  of  confine- 
ment, not  being  the  subject  of  larceny  at  common  law,  every  such  offender  being  convicted 
thereof  before  a  justice  of  the  peace  shall,  for  the  first  otlouce,  forleit  and  pay,  over  and 
above  the  value  of  the  doi^,  boast,  or  bird,  such  sum  of  money,  not  exceedinjc;  twenty  pounds, 
as  to  the  justices  shuTI  seem  meet;  and  if  any  person  so  convicted  shall  alllerwards  bo  guil- 
ty of  any  of  the  said  ofTeneos,  and  shall  be  convicted  thereof  in  like  manner,  every  such  of- 
fender shall  be  committed  to  the  common  fjaol  or  liousc  of  correction,  there  to  be  kept  to  hard 
labor  for  such  term,  not  excecdiii:;  12  calendar  mon'clis,  as  the  convictin^r  justice  shall  think  fit; 
and  if  such  subseiiuenl  conviction  sluill  take  pl:ice  before  two  justices,  they  may  further  or- 
der the  otfoudor,  if  a  male,  to  be  once  or  twiee  publicly  or  privalol-y  whipped,  after  the  ex- 
piration of  four  days  from  the  lime  of  such  conviction.  By  -s.  WZ.  it  is  enacled.  "  That  if  any 
dog,  or  any  siicli  beast,  or  iIm;  skin  ilieieof,  or  any  such  bud,  or  any  of  the  plumage  thereof, 
shall  be  found  in  the  possession  or  on  the  premisi-s  of  any  per.ion,  by  virtue  of  a  search  war- 
rant, to  be  grunted  us  hereinafter  mentioned,  the  justice  by  whom  such  warrant  was  granted 
may  rcstoro  the  same  respeciively  lo  ihe  owner  tlu;ri'of,  and  tlie  jierson  in  whose  possession 
or  on  whoso  premises  the  sauic  shall  be  so  fiMUid  (such  person  kriouini^  that  the  dog,  beast 
or  bird  has  been  slolen,  or  ihai  the  skin  is  the  .^kiu  of  a  sl»>leu  tlo^  or  beast,  or  that  the  plu- 
migu  is  the  pluma;;e  of  a  stolon  bird)  shall,  ou  conviction  hofoie  a  justice  of  the  peace,  be 
Kable,  for  the  first  olleuce,  lo  bueh  forfeiture,  and  Vor  every  sub^eq!^clll  offence,  to  such  pun- 
ijjhment  as  persons  convicted  of  stealing  any  dog,  beast,  or  bird,  are  herein  before  made  lia 
ble  to. 
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Svery  man  must  be  taken  to  contemplate  the  probable  conseqaences  of  the 
act  he  does.  And,  therefore,  when  the  defendant  caused  traps,  scented  with 
the  strongest  meats,  to  be  placed  so  near  to  the  plaintiffs  house  as  to  influence 
the  instinct  of  those  animals,  and  draw  them  irresistibly  to  their  destructioil^ 
he  must  be  considered  as  contemplating  this  probable  consequence  of  his   act. 

[463]       BomlcU* 

Bruce  v.  Bruce.  Dom.  Prac.  1  B.  &  P.  229.  n, 
A  teropora  Iq  this  case  it  appeared  that  a  person,  born  in  Scotland,  went  out  to  India 
^y  ^^^.  in  the  service  of  the  East  India  Company,  and  died  there.  Upon  a  question 
deDce  in  a  jjj|gj|^g  ^^g  jq  ^.y^^i  ^^s  his  domicil,  the  House  of  Lords  held  that  India  was  the 
couDt^,  place  of  his  domicil;  for  the  place  where  a  man  is,  shall  prima  facie  be  taken 
for  a  specif  to  be  the  place  of  his  domicil.  But  they  observed  that,  if  such  person  had 
ic  abject,  gone  to  India  in  the  King's  service,  or  for  any  temporary  purpose,  the  domicil 
will  not  q£  jjig  ijjrth  would  not  have  been  altered;  and  that  a  mere  intention  to  return 
^^^S^  d  to  his  native  country  at  some  future  period  was  not  sufficient  to  prevent  the 
mioiK  '  change  of  domicil,  if  such  person  died  before  such  change  was  carried  into  ef- 
fect. 

r 464  J     JBonntto  (tuusa  Jttottfsl 

1.  Hawkins  v.  Blewitt.  T.  T.  1817.  K.  B.  N.    P.  2Esp.  663. 
A  donatio       To  support  the  claim  of  a  (hnatio  mortis  causa,  it  was  proved  that  the  inte»- 
mortis  eau  j^te,  in  his  last  illness,  ordered  the  box  in  question  to  be  carried  to  the  defend 
•a  mnst  be  j^^^ig  house,  who  was  his  aunt,  and  to  be  delivered  to  her,  but  gave  do  other 
the  donor's  directions  respecting  it.      On  the  next  day,  the  key  was  brought  to  the  intes- 
control;       tate,  who  desired  it  to  be  taken  back,  saying,  that  he  should  want  an  article  of 
dress  out  of  it.     Per  Lord  Kenyon,  C.  J.      In  the  case  of  a  donalio  moWit 

*  Is  the  place  whore  a  man  has  his  home.  The  residence  of  a  party  ior  ibrty  days  con- 
stitutes a  domicil,  as  to  jurisdiction  in  Scotland.  When  there  are  two  houses  which  appear 
eqmilly  entitled  to  the  appellation  of  domicil,  the  person  is  liable  to  boih  jarisdiclions;  but  a 
person  may  have  no  domicil,  as  a  soldier,  or  travelling  merchant,  in  which  ease  a  personal  ci- 
tation renders  him  subject  to  the  jmrisdiction  of  t^e  judge  within  whose  jurisdiction  he  is  ci- 
ted; see  Bell's  Scotch  Law  Diet. 

Where  a  native  of  Scotland,  having  lived  the  greater  part  of  bis  life  in  India,  on  bis  re- 
turn from  thence  look  up  his  temporary  residence  in  England,  but  without  any  settled  inten- 
tion  where  he  should  nx  his  abode,  and  died  during  a  visit  taa  relation  in  Scotland;  the 
Court  held,  that  he  had  acquired  no  new  domicil,  but  that  bis  Indian  domicil  subsisted  at  his 
death.  There  is  no  difference  between  an  original  and  an  acquired  domicil;  a  domicil  can 
only  be  lost  by  ah  abandonment  animo  et  facto,  and  necessarily  remains  until  a  subsequent 
one  is  acquired.  A  domicil  in  India,  therefore,  being  in  legal  eifect  of  a  domicil  in  the  pro- 
vince of  Canterbury,  the  law  of  England  was  to.be  applied  in  the  distribution  of  his  person- 
al estate;  see  5  Mod.  379. 

t  Is  the  most  ancient  public  document  in  the  kingdom,  consisting  of  two  volumes,  kept  in 
the  receipt  of  the  Exchequer.     Thev  contain  a  general  survey  of  all  the  counties  is  England, 
excepting  the  four  northern,  and  were  compiled  soon  aHer  the  conquest,  for  the  purpose  of 
ascertaining  the  ancient  demesne  lands,  which  were  the  socage  tenures  first  in  the  hands  of 
Edward  the  Confessor,  and  afterwards  of  William  the  Conqueror.     Tliis  has  been  always 
considered  a  book  of  the  greatest  authority;  and,  if  a  question  should  at  any  time  arise,  whe- 
ther a  manor  is  ancient  demesne,  the  trial  is  by  inspection  of  Doomsday  Book;  see  Hob. 
188;  Gilb.  Ev.  69.     These  volumes  have  of  late  years,  been  printed  at  the  expense  of  Go- 
vemroent,  in  consequence  of  an  address  from  the  House  of  Lords,  and  the  work  is  said  to 
be  executed  with  the  most  scrupulous  fidelity  and  correctness.     Another  ancient  survey, 
which  ascertains  the  extent  of  the  King's  ports,  is  also  deposited  in  the  Exchequer;  see  Gilb. 
Ev.  69.     These  surveys  are  recognised  and  treated  as  authentic  documents  in  the  courts  of 
justice,  having  been  made  by  the  authority  and  order  of  the  Government  of  the  country,  on 
public  occasions,  and  on  subjects  of  public  interest;  see  1  Phill.  Ev.  320.  321. 

I  Is  a  gift  in  prospect  of  death — a  death-bed  disposition — viz  :  when  a  person,  in  his  last 
sickness,  apprehending  his  dissolution  near,  delivers,  or  causes  to  be  delivered,  to  another 
the  possession  of  any  personal  chattel  to  keep,  in  case  of  his  discease;  see  Jac.  Diet,  lit 
Donatio  Causa  Mortis.  To  constitute  a  valid  donatio  causa  mortis,  1st,  The  subject 
of  the  gift  must  bo  delivered  by  the  donor;  and,  2nd,  The  gif\  must  be  conditional,  depen- 
'  ding  on  the  event  of  death,  and  ilie  property  is  not  vested  absolutely  till  after  death;  see  2 

Swanst.  97. 

There  may  be  a  donatio  causa  mortis  of  a  bond;  and,  where  given  in  extremity  of  sick- 
ness, and  in  contemplation  of  death,  it  is  to  be  inferred  that  it  should  be  held  as  a  gift  only 
in  the  event  of  death;  pcc  3  Mad.  Ibi. 
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causa,  possession  must  be  immediately  given.  That  has  been  done  here*,  a 
delivery  has  taken  place;  but  it  is  also  necessary  that,  by  parting  with  the  pos- 
session, the  deceased  should  also  part  with  the  dominion  over  it;  that  he  has  . 
not  done.  The  bringing  back  the  key  by'  her,  and  his  saying  that  he  should 
want  an  article  out  of  it,  show  that  he  had  not  any  intention  of  giving  the  box 
and  its  contents. 

2.  Iron.v.  Smallpiece.  E.  T.  1817.  K.  B.  2  B.  ^  A.  651. 
The  plaintiff  in  trover  claimed  two  colts  under  a  verbal  gift  made  by  defen- ^"*^  *"?** 
dant's  testator.     As  a  donatio  mortis  causa  it  appeared,  the  colls  continued  to  ^^^^^  |^    ^ 
remain  in  possession  of  the.  testator  until  his  death.      Abbott,  0.  J.,  was  of  mere  parol 
opinion  that,  as  the  property  had  never  been  delivered  to  the  plaintiff,  it  did  gift,  with 
oot  pass,  but  continued  in  the  testator,  and,  at  his  death,  vested  in  the  execu-oat  delW- 
<«r, «tid  directed  a  nonsuit.      On  motion  to  set  it  aside,  the  Court  concurred^''!' 
with  Abbott,  O.  J. ,  and  refused  the  rule. 
3.  BuNN  V.  Markham.  T.  T.  1816.  C.  P.  Holt,  352;  S.  C.  7  Taunt.  225; 

S.  C.  2  Marsh,  532.  Which  de 

The  donor,  being  in  a  bad  state  of  health,  several  months  previous  to  his  jj^^jy  „,„gj 
death  being* confined  to  his  bed,  desired  his  natural  son,  A.,  to  take  the   keys  be  actaal» 
of  an  iron  chest,  which  were  in  the  drawer  of  a  table,  in  his  bed  room,  and  to  and  not  a 
fetch  some  money  which  was  there,  in  a  tin  box;  being  brought  to  him,  he^jmbolio 
counted  it,  and  desired  A.  to   put  it  in  some  paper,  seal   it  up,  direct  it  to  B.  *'?  ^V^^.^ 
and  C,  and  put  it  into  the  tin  box,  separated  froiii  the  other  property,  this  w^^**r^4g5  n 
done  in  the  presence  of  the  deceased,  who  charged  A.  to  see  them  ^®hvercd  ^  ^j^^^^  ^. 
to  B.  and  C.  after  his  death.      The  parcel  thus  so  sealed  and  addressed,   waSject  a  per 
locked  up,  together  with  other  papers,  in  the  iron  chest,  and  the  keys  returned  son  to  de 
to  the  donor.      The  donor  did  not  die  at  that  period,  and  in  the  mean*  time,  B.  liver  cer 
had  the  keys  frequently  in  her  possession;  through  accidental  circumstances,  »ainthiBga 
though  the  donor  generally  had  them  till  the  day  of  his  death,  at  which  period  J,°J^fj^®j,j, 
he  directed  them  to  be  given  to  his  executors.  The  parcel  and  property  there- ^^^^^Ij^  ^^^ 
in  continued  in  the  same  state  until  af\er  the  testator's  death,  which  happened  j^  the 
a  year  afterwards.      The  defendants,  as  executors,  having  possessed  them-  mean  time 
•elves  of  the  property;  the  plaintiffs,  B.  and  C.  brouojht  trover.  ««  deposit 

Per  Gibbs,  C.  J.,  the  jury  must  find  for  the  plaintitTs,  subject  to  the  question  |.3  ""f* 
of  law,  whether  this  be  a  good  donatio  mortis  causal      But  I  cannot  think  the  ^i,-,^^  ^^ 
donor  has  given  the  plaintiflfs  a  legal  title  to  this  property.     Can  we  call  this  a  „o,  ^^^ 
donalia  causa  mortis!    To  constitute  a  title  of  this  kind,  the  donor  roust  not  on-  the  key,  • 
ly  give,  but  deliver,  and  that  delivery  must  be  actual,  where  the  subject  matter  the  donee 
of  the  gifl  is  capable  of  transfer,  for  a  symbolical  delivery,  will  not  do;  Q  Ves.  J[J^°J^®51e 
431.     But  it  is  proper  my  opinion  should  be  reviewed.      On  a  rule  to  set  this   .^^ 
▼erdict  aside,  the  Court  concurred  wilh  C.  J.  Gibbs,  and  observed,  it  was  clear 
this  was  not  a  good  donatio  catisa  mortis^  the  donor  never  having  divested  him- 
self of  the  possession  for  a  moment.     Rule  absolute.  .    ,     .    . 
4.  Spratleyv.  WfLsox.  T.  T.  1815.  C.  P.  Holt,  10.                     er!iflhed" 

The  deceased,  the  day  immediately  preceding  his  death,  whilst  the  plaintiff  ^^^'j.  ^^  ^^ 

,  «  I  have  lefl  a  watch  at  A.   B.,  fetch  it,  and  I , 


at  his  bed  side,  said  to  her,  "  I  have  lefl  a  watch  at  A.  B.,  fetch  it,  and  l  thedonee» 
will  make  ydu  a  present  of  it."  The  defendant  having,  as  executor,  obtained  *«  fetch  it  a 
possession  of  it,  the  plaintiff  brought  trover.  And  Gibbs,  C.  J.,  said,  he  could  way  and  I 
not  determine  whether  a  personal  chattel  can  pass  by  this  mode  of  gifl;  *^"*y^u  a  prw 
directed  the  jury  to  find  for  the  plaintiff.  ent  of  it," 

IBOliatftoe.     See  tits.  Advowson;  Mandamus;  Quosre  indedit.  paaeeta 

Boots.      See  tits.  Arrest;  Ca,   sa.;    Distress;  Execution;  Fieri  /acww;  <.al|"a*mor 
TVespass.  ti$  ia  anaet 

SormKttt  IPattneV.  .  See  tit.  Partner.  ^^* 

BOttbU  XnSUtaUCe.     See  tit.  insurance, 

BOttbU  39UKS.     See  tit.  Pleas.  [^^  I 

•  And,  if  there  be  contradictory  evidence,  as  to  tlie  purpose  for  which  a  mortgage- 
deed  and  bond  were  given  to  the  obligor,  this  Court  will  direct  an  issue;  see  5  Mad. 
351. 
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nndtr^B  fair  '"^'^''''®^  ^7  *^®  tenant  holding  over  after  the  expiration  of  his  term.  It  «p- 
claim  of  P^^red  that  the  defendant  had  a  lease,  under  wbich  he  claimed,  which  howe- 
right.  ver,  in  an  action  of  ejectment,  turned  out  to  be  invalid;  and  the  plaintifi*  (the 

[  469  J    landlord  having  recovered  the  premises)  brought  this  action. 

But  the  Court  said,  where  there  is  no  contumacy  or  fraud  on  the  part  of  the 
tenant,  hut  a  fair  holding  over  under  a  claim,  it  would  be  a  hard  construction 
to  subject  him  to  a  penalty  for  a  fair  assertion  of  his  title.     The  usual  course 
has  always  been  by  an  action  of  trespass  for  the  mesne  profits,  and  there  seems 
to  be  no  i^ason  for  substituting  this  action  for  it;  as  in  trespass  for  the  mesne 
Th    AC      P^'ofits,  the  landlord  may  recover  the  full  value  of  the  land. 
2.  ia  a  rem  ^^'  Wilkinson  v.  Collev.  H.  T.  1770.  K.  B.  5  Burr.  2694;  Abridged, po«(. 
edial  law;        ^t  was  resolved,  that  the  4  Geo.  2,  c.  28.  is  a  remedial  law,  the  penalty  be- 
ing given  to  the  party  grieved. 
And  stands  '  ^ '  Cutting  v.  Derby.  F-.  T.  1775.  C.  P.  2  Blac.  1077. 

in  the  place      ^^^  ^^^'     -^'^  action  on  4  Geo.  2.  for  double  value,  stands  in  the  place  of 
of.  but  u     &n  action  of  ejectrhent,  but  is  more  beneficial  and  effectual, 
more  bene  12.   Cutting  v.  Derby.  E.  T.  1775.  C.  P.  2  Blac.  1076. 

ficial  than.  On  the  30th  of  September,  1773,  the  plaintiff  gave  a  written  notice  to  de- 
ejeetment.  fendant  to  quit  on  the  10th  of  October,  1774,  being  the  expiration  of  his  term. 
The  notice  ^^  jq  p^y  double  value.  On  the  10th  of  October,  1774,  at  twelve  at  noon,  the 
mav^be  s\y  pl^i^tiff  went  on  the  premises,  and  demanded  possession,  which  was  refused; 
en  before  ^"^  again  in  the  afternoon,  and  the  same  evening,  he  turned  a  score  of  lambs 
or  after  the  on  the  premises,  which  on  the  1 1th  of  October,  the  defendant  turned  off,  and 
expiration  held  the  premises  till  the  10th  of  October,  1775.  The  jury  gave  a  verdict  for 
of  the  term,  double  the  yearly  value.  On  motion  for  a  new  trial,  because,  by  the  statute, 
notice  to  quit  must  be  given  after,  and  not  before,  the  expiration  of  the  term. 

Per  Cur,     The  notice  to  quit  may  be  previous  to  the  expiration  of  the  term: 
it  prevents  surprize,  and  is  most  for  the  benefit  of  both  landlord  and  tenant, 
•on  a*  "^oTnt  ^^'  Wilkinson  v.  Colley.  H.  T.  1770.  K.  B.  5  Burr.  2694. 

ed  by  the  ^^'is  was  a  debt  on  4  Geo.  2.  c.  28.,  by  a  person  appointed  by  the  Court  of 
Conrtof  Chancery  to  receive  the  rents  and  profits  of  an  estate.  On  application  to  the 
Chancery  Court  of  Chancery,  an  order  was  made  in  the  cause,  on  a  suggestion  that  the 
to  receive  defendant  had  refused  to  quit  the  possession,  and  that  plaintiff  must  sue  for 
rents,  &c.  double  value.  It  was  objected,  that  this  notice  was  not  given  by  the  landlord, 
"r*470^T  ^^^  ^^  ^^^  ^^y  agent  of  his  thereunto  lawfully  authorised,  but  by  the  receiver 
lawfully  ""^^^  ^^^  order  of  Chancery,  without  mentioning  the  landlord  at  all.  But  the 
authorised  Court  held,  that  the  receiver  was  an  agent  for  the  landlord,  lawfully  authorised 
within  the   for  this  purpose.     Postea  to  plaintiffs. 

meaning  of  14.  Cutting  v.  Derby.  E.  T.  1742.  C.  P.  2  Blac.  1075. 

****  ''h  '  ^^  ^"^  movpd  in  arrest  of  judgment,  that  one  tenant  in  common  cannot  main- 

fore  a  no  ****"  ^  personal  action  without  his  companion.  And  for  this  were  cited  1  Inst. 
tice  given     ^9^-  *>>  ^itt.  sect   311.  315.  316;  1  Sid.  157.      But 

bj  him  ia  P<***  Cur  Where  one  entire  injury  is  done  to  b<»th  tenants  in  common,  they 
good.f  shall  have  one  entire  remedy;  but  where  the  injury  is  separate,  they  may  have 
One  tenant  several  actions.  One  tenant  in  common  may  bring  an  ejectment  for  his  moie- 
in  common  ty,  and  make  himself  tenant  in  common  with  the  lessee  of  the  other.  The 
may  ane  for  present  action  stands  in  the  place  of  an 'ejectment,  but  is  more  beneficial  and 
of  dTobV  «^ectual.     Rule  refused. 

▼«lao4  1'^.  Soui.sBY  V.  Nevis.  H.  T.  1808.  K.  B.  9  East, 310. 

The  land  ^^^  defendant,  afler  having  held  of  the  plaintifiTa  farm  for  fourteen  years, 
lord  doea     received  a  regular  notice  to  quit  on  the  12th  of  May,  1806,  and  the  possession 

*  In  writing,  is  of  itself  a  sufficient  demand,  within  the  words  of  the  statute,  **  aAer  de- 
mand made  and  notice  in  writing  given;"  see  6  Barr.  2694. 

^  t  So,  where  notice  to  qait  is  given  to  the  tenant,  a  feme  sole,  and  she  afteiwards  mar- 
ries, the  landlord  may  maintain  debt  for  doable  value  against  the  husband,  without  serving 
another  notice  uppn  him;  Lake  v.  Smith,  1  N.  R.  174;  abridged  ante^  vol.  iv.  p.  120. 

X  But  the  executrix  of  an  execnttix  cannot  sue  for  double  value  of  lands  held  over  aAer 
notice  to  quit  under  a  demise  from  the  testator,  contrary  to  4  Geo.  2.  c.  28.  witoont  tak- 
ing out  administration  de  bonis  notiy  even  though  the  tenant  has  attorned  to  her;  Tingrey 
V.  Brown,  1  B.  &  P.  310.  abridged  pout,  tit.  y  Execator  and  Administrator." 
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was  then  demanded  of  him;  but  he  refused  to  deliver  it  up,  and  held  over  to  J?^  waWe 
the  7th  of  February,  1807.     Whereupon  the  plaintiff  brought  his  ejectment  ^If^^jS*^^^^^^^ 
against  the  defendant,  and  recovered  possession;  and  afterwards  brought  this^^  ^y  i^^^^ 
action  of  debt  upon  the  stat.  4  Greo.  2.  c.  28,  for  double  the  yearly  value  of  ing  an  e 
the  premises,  in  the  interval  between  the  expiration  of  the  notice  to  quit  (which  lect meat, 
was  the  day  of  the  demise  in  the  ejectment)  and  the  time  of  recovering  posses- 
sion under  the  ejectment*     The  declaration  was  in  the  usual  form,  alleging 
the  demise  to,  and  holding  by,  the  defendant;  the  de^mand  of  possession,  and 
notice  in  writing  to  deliver  up  the  premises  at  the  end  of  the  term,  on  the  hith 
of  May,  1806;  the  subsequent  refusal  of  the  defendant,  and  liis  wilfully  holding 
over  for  three  quarters  of  n  year  after  the  12th  of  May;   and  the  annual  value 
of  the  premise^.      It  was  objected,  on  the  part  of  the  defendant,  that  the  plain- 
tiff having  belore  recovered  the  premises  by  the  ejectment,  and  thereby. treat- 
ed the  defendant  as  a  trespasser,  the  action  of  debt  upon  the  statute,  in  which, 
aa  it  was  said,  the  defendant  was  proceeded  against  as  tenant,  could  not  be 
maintained. 

Sedper  Cur,  There  is  no  incongruity  in  the  landlord's  bringmg  this  action 
for  the  double  value  afler  a  recovery  in  ejectment.  The  legislature  consider- 
ed, that  ir^many  cases  the  single  value  might  not  be  a  compensation  to  the 
landlord  for  having  been  kept  out  of  possession  by  the  misconduct  of  the  ten* 
ant,  and  therefore  they  gave  him  double  the  value.  It  has  no  reference  to 
any  antecedent  remedy  which  the  landlord  had  t »  recover  possession  by  eject- 
ment, but  is  cumulative.  The  two  actiniis  are  brought  direrso  intuitu:  the 
ejectment  is  in  order  to  get  possession  of  the  premises  wrongfully  withheld;  the  [  *171  J 
action  of  debt  for  the  double  value  is  in  order  to  indemnify  the  landlord  for  the 
wrong. 

16.  Ryall  v.  Rich.  T.  T.  1808.  K.  B.  10  East,  48.  And  wherv 

The  plaintiff  declared  in  the  first  count  for  double  the  yearly  value,  and  in  there  wm  ■ 
the  second,  for  use  and  occupation.     The  plaintiff  pleaded,  as  to  the  demand  declaration 
in  the  first  count,  and  as  to  parcel  of  the  demand  in  the  second  count  nil  debet;  j'^V.^®'  « 
and  as  to  the  residue  (being  the  amount  of  the  single  rent)  the  defendant  plead-  ^^,  second 
ed  a  tender,  and  paid  the  money  into  court,  which  the  plaintiff  took  out  ofi^Jfomse 
court,  but  proceeded  to  trial.     It  was  contended  on  the  part  of  the  defendant,  and  oecopa 
that  there  should  be  a  nonsuit,  because  the  plea  of  tender  of  rent  covered  the  tion,  ^^^ 
whole  period  for  which  the  double  value  was  claimed  in  the  first  count;  and  the  *^«  pl«»ntin 
acceptance  of  the  tender,  which  adopted  the  terms  and  character  of  it,  '""s^  certain  rent 
be  taken  to  be  an  admission  by  the  landlord  that  the  defendant  held  the  premi-     j^  j^^^ 
ses,  mentioned  in  the  second  count,  as  tenant  to  him  during  the  whole  period  conrt  opon 
for  which  the  rent  was  claimed;  and  that  he  received  the  tender,  as  of  rent  for  the  aecond 
the  same  premises,  and  consequently  it  operated  as  a  waiver  of  the   penalty.  J:^''"**!?'^^ 
But  the  Court  held  the  plaintilf  was  not  estopped  from  taking  the  i^^"®/ ^s^^^^^^^'J^®^^ 
part  of  the  larger  sum  claimed;  and  that  going  on  with  the  suit  showed  ^hat^i^^^^i^ 
he  did  not  mean  to  take  it  in  satisfaction  of  the  double  value.  waive  histi 

Botoet  fgarbottr.  d^hV"*! 

Hamilton  v.  Stow.  E.  T.  1822.  K.  B.  5  B.  &  A.  649;  S.  C.    1  D.  &R.  „^°   *  ^* 

274. 
A  clause  was  contained  in  the  47  Geo.  3.  c.  69.  (an  act  imposing  a  tonnage  An  exemp 
duty  on  vessels  coming  into  the  harbour  of  Dover)  which  enacts  that  nothing  ^»on  f*"®"™ 
in  the  act  could  or  should  extend,  or  be  construed  to  extend,  to  charge  any  |^^"*"  ^^ 
ships  or  vessels  belonging  to  his  Majesty,  or  that  should  or  mi<rht  be  C"«P%^''„el8  coming 
in  his  service  J  with  any  of  the  rates  or  duties  imposed  by  the  act.     In  this  case  jnto  Dover 
a  vessel  had  been  hired  by  the   Post- Masters-General  to  carry  the   mail   and  harhoor, 
government  dispatches  to  and  from  Dover  to  Calais,  &c.     The  vessel  was  per-  employed 
mitted  to  carry  passengers  and  their  lugj^ajrc,  and  bullion,  npin  freight.     The  1^^^  '»g™', 
appointment  of  the  captain  stated  the  vessel  to  be  employed  in  his  jVIajesty's^^^*  J^  ^^^ 
service;  and  he  was  directed  to  obey  such  orders  as  he  should   from   time  to  j^^jj^^j  ^^ 
time  receive  from  the  agents  of  government.     The  question  was,  whether  this  extend  to  a 
vessel  was  within  the  exemption.  ▼esiel  hired 


er  instan 
ecs; 
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by  the  port  Per  Cur.  Whatever  is  taken  on  board  the  vessel,  besides  the  maUs  and  di»- 
mastorgen  patches,  is  by  the  express  permission  of  government.  We  are  clearly  ot  opi- 
^'V^lT'  ni°"  ^^'^^  ^*"^  ^^^'"^^  '"'^^^  ^^  *^'^  ^''"'''  ofcommitting  the  trespass,  m  the  service 
ahcTgovern  of  his  Majesty.— Judgment  for  the  plaintiff. 

"^"L*'^   I        I   RELATIVE  TO  THE  DEFINITION  AND  ORIGIN  OF,  p.475. 

Ch  ih:       II   !rZll_ DIFFERENT  KINDS  OF,  p,  473, 

SwL    lii: GENERAL  REQUISITES. 

•also  permit  (A.)  Makriage,  p.  474.      . 

ted  to  take  ^j^^  Seisix  of  the  husband,  p.  475. 

?:1'«.K  (C)  Death  op  the  husband,  p.  -176.  ' 
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(C) pleadings. 
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XI.  RELATIVE  TO  THE  FORFEITURE  OF,  p.  490. 

I.  RELATIVE  TO  THE  DEFINITION  AND  ORIGIN  OF.* 

*  Tenant  in  dower  is  whore  ihe.  husband  of  a  woman  is  eeised  of  an  estate  of  inherit- 
ance, and  dies;  in  this  cas?o  ihe  wife  shall  hav6  the  third  part  ofali  the  lands  and  tenements 
whereof  he  was  t^eised  at  any  time  durin«r  ihe  coverture,  to  hold  to  herself  for  the  term  oi 
her  natural  life;  see  Litt.  s.  36;  2  Bl<i.  Com.  129. 

Dower  is  called  in  Latin  by  the  foreign  jurists  doarium;  but  by  Bracton  and   onr  Eng* 
lish  writers,  dos,  which,  amonfrlhe  KomanB,  signified  the  marriage  portion  which  the  wife 
brought  Ij  her  husband;  but  with  us,  isnpplied  to  signify  this  kind  of  estate,  to  which  the 
civil  law,  in  its  original  slate,  riad  nothing  ihat  bore  a  resonibinnce;  nor  indeed,   »  ihero 
any  thing,  in  general,  more  difierenl  than  the  roftulalions  of  landed  property,  according  to 
the  English  and  Roman    laws.     Dower  out  of  the  lands  seems  also  to  have  been  unknowB 
in  the  early  part  of  our  Saxon  consliiution;  for,  in  the  laws  of  King  Kdmond,  the  wife  w 
directed  to  be  supported  wholly  out  of  th«»  personal  estate.      Afterwards,  as  may  be  seen  lit 
gavelkind  tenure,  ihe  widow  became  enlitl»'d  to  a  conditional  estate  in  one-hs»lf  of  the  lands 
with  a  proviso  that  shfl   remained  chaste  and  unrnarried;  soC'  Somner.  Gavelkind,  51;  Co- 
Lit.  33;  Bro.  Dower,  70;  as  is  usual  also  in  cop>  hold  dowers,  or  free  bench.     Yet  some 
(sec  Wright.  11)2.)  hove  nncribid  the  introduction   of  dowerio  the  Normans,  as  a  branch 
of  iheir  local  tenures,  though  we  cannot  <;xpect  any  feudal  reason  for  its  invention,  sincc^  it 
was  not  a  part  of  the  pure,  prirnilivc, simple  law  of  Ouds,  but  was  first  of  all  introduced  in- 
to that  syritein  (wherein    it  was  called  triens   tertia,   and   dotahtium)    by  the  Emperor 
Frederick  tho  Second,  who  was  contemporary  with  our  King  Henry  III.     It   is  possible, 
therefore,  that  it  might  bo  with  \xa  the  relict  of  a  Danish  custom;  ainco,  according  to  tbe 
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111.  RELATIVE  TO  THE  GE    ERAL  REQUISITES.  [  474] 

',A     jM\rrivg:. 
Ildertov  v.  Ilderton.  T  T.  17  •!.  C.  P.  2  H.  Bl.  145. 
This  was  a  proceeding  in  dower;  the  defi-ndant  plcidod  that  the  demandant  A  womtui 
was  never  aocoUj»led  to  J.  H.   d»H:pased,  in  lawful   matrimony;  to  this   there?**'"*"*" 
was  a  replication,  whi  'i  "^^tat  d  t'Kit  th  ^  d'Miiandtuit,  on  the  6th  of  September,  „^,  •       * 
1774,  was  acconphd  to   i  .  J      !    -   m  -  d,  in  lav  Inl  matrimony,   at   Eamburgh,5ion  of  the 
in  that  part  of  Great  Britain     .'Id   S -o'land      On   dcmnrrer,    assigning  forlawsofEng 
causes,    l8t,that  the  supp)^    i    •   -     "i*/*',  in  th^'  replication  mentioned;  declar-land,  U 
ing  it  to  have  been  celebrated  ir  f.    i*  r^art  of  Great  15r  tain  called    Scotland,  ^^^**?'®  °^ 
was  not  a  marriage,  whereby,  or   >\   i'  ason  wliereof,  the  demandant    could  by  g°  .*  '^  . 
law  claim  or  entitle  herself  to  h  •.  e  any  dower  of  the    trnrmeuts    above  n^en-^^^iijQ  yi^ 
tioned;   id,  (hat  this  is  not  a  isinaf:  hy  law  triable  by    a  jury   of  the    eountry,  Hdity  of 
but  which  is  of  ecclesiastical  •.     '••'iz:i''<'<^.  n/.d  which  oufylit  to  l)»^  tried   by  the  soch  mar 
certificate  of  the  bishop.     Oj.  ;i  <»:n.UT  in  dcmnrror,  ^h:^  Coirt    ^-nid,    the  first  'wge  w  ina 
cause  of  demurrer  having  ^ee  :  Ji'a'Ki  ned,  the  qup  p>n   is  a-^  to  the  jurisdic- 

historians  of  ihat  connlry,  dower  u-  »h  mtr.duced  inlo  I)"i:''miU  bv  Swein,  the  father  of 
our  Canute  the  Great,  out  of  grrtfituHe  to  In*  Dani^i;h  luii-  *,  \%  ho  ?o!d  ull  their  jewels  to 
ransou)  him  when  taken  prisoner  by  the  Vandals,  flowovcr  thi!<  lie,  ihe  reason  which  onr 
law  gives  for  adopting  it  is  a  very  plain  and  sfinsihle.  one:  for  the  siibtcnrtnce  of  the  wife, 
and  the  nartore  and  education  of  the  younger  children;  i^ee  Bract.  1.  2.  s  it9;  Co.  Litt.  80; 
2  Bla.  Com.  129. 

*  Formerly  there  were  fire  kinds  of  dower  in  this  kingdom.  Bat  now  the  first  and  se- 
cond are  only  in  use. 

1st.  Dower  by  the  common  law ^  which  is  athi'd  part  of  such  lands  or  tenements  where- 
of the  husband  was  to  be  seised  in  fee-simp1<!,  or  fee-tail,  daring  the  ceverture;  and  this 
the  widow  is  to  enjoy  during  her  life. 

2nd.  Dower  by  the  custom,  which  is  thit  part  of  the  husband's  estate  to  which  the 
widifw  is  eniillBd*  AAer  the  death  of  her  himbaud,  hy  the  cuRtom  of  any  manor  or  pNce,  so 
\*>ns  ^^  '*^^'  lives  sole  and  chaste;  and  ihis  is  more  tbRi»oiie-third  part;  for,  in  some  places* 
she  shall  hive  half  the  land,  as  by  the  cnstom  of  gavelkind;  and  in  divers  manors,  the  wid- 
ow shall  h.ive  the  whole  during  her  life,  which  is  called  her  free  bench;  but  as  custom  may 
enlarge,  so  it  m.iy  abridge  dower  to  a  fourth  pa»t;  Co.  Litt.  33. 

3rd  Dower  'id  ostium  eecleiti€e;  at  the  church  door,  made  by  the  husband  himself  im- 
mediately after  the  marriage,  who  named  such  particular  lands  of  v^hich  his  wife  should  be 
endowed;  and  in  ancient  times,  it  was  taki  n,  that  a  man  rouM  not,  by  this  dower,  en- 
dow hiM  wife  of  more  than  a  third  part,  though  of  le^s  he  mipht;  and  as  the  ceitainty  of 
the  land  was  openly  delared  by  the  husband,  the  wife,  after  his  death,  might  enter  into 
the  land  of  which  she  was  endowed,  without  any  other  assignment;  Co.  Litt.  34;  Litt. 
s.  39. 

4th.  Dower  ex  assensu  patris,  which  is  only  a  species  of  the  dower  ad  ostium  eeele- 
sics,  which  likewise  was  of  certain  lands  named  by  a  son,  who  was  the  husband,  without 
the  consent  of  his  father  then  living,  and  ilways  put  in  writing  as  iioon  as  the  son  was  mar- 
ried; and  if  a  woman  thus  endowed,  or  ad  ostium  ecclesi^^  after  the  death  of  her  hus- 
band, entered  into  the  land  allotted  her  in  dower,  and  agreed  thereto,  sbo  was  concluded 
to  claim  any  dower  by  the  common  law;  see  Litt.  88.  40,  41. 

And  lastly.  Dower de  la  pluis  belle,  which  was  where  the  wife  was  endowed  with  the 
fairest  pari  of  the. husband's  estate. 

i  One  of  the  circumstances  necessary  to  dower  is  marriage,  whirh  marriage  must  be  be- 
tween persons  capable  of  contracting  together,  and  duly  co'ubraied;  for  it  is  a  maxim  of 
the  law,  ubi  nullum  mntrimonium  U}i  nulla  dos',  see  I  Inst.  42  a.;  and,  allhongh  the 
marriage  be  had  before  the  p'irtieN  are  of  sufficient  nge  t  >  comment,  yet,  if  the  wife  be  past 
the  Age  of  nine  years  at  the  time  of  he:  husb.tnd's  death,  she  shall  be  endowed,  of  what 
age  soever  hot  husband  he.  although  he  wore  but  four  yei^rs  old.  And  Lord  Coke  ob- 
serves, that  .tithoogh  eon^ennua  non  cnnruhitus  fac.it  trtafriinonium,  and  that  a  woman 
cannot  consent  before  12  years,  nor  a  tnan  b^Mbre  i-l;  ypt  this  inchoate  a*id  imperfect  mar- 
riogo,  from  vvhich  either  of  lh«  par1if'^  m  ly  at  the  age  orron^ent  disagree,  shall  entitle  the 
wife  to  dower,"  therefore  it  is  accountod  in  law,  after  the  dei«th  of  the  husband, /e^tfzmMm 
matrimonium  quoad  dot  em  \  -iee  I  In^t.  33.  a.;  1  Cm.  Dig.  164.  It  has  been  stated,  that 
though  a  marriage  be  voidable,  yet  '^'^  it  be  not  avoided  in  the  life-time  of  the  parties,  it 
cunnot  he  nnulied  after;  and  if  a  m.irri.i.ro  de  facto  be  void.ible  by  divorce,  whereby  the 
Minrriage  might  hav«  been  dissolved,  an.!  the  pnrtie.-*  freed  a  vinculo  7natrimonii,  yet,  if 
the  h'jshHnd  dit*  before  any  divore,  thnn  (for  ihnt  it  cannot  after  be  annulled)  the  wife  de 
facto  wil'i  be  endowed;  see  1  Inst.  336;  1  Cru.  Dig.  164. 
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bie  by  a  jotion;  in  support  of  which,  it  has  been  argued,  that  the  matter  of  thia  replica- 
^^'*  tion  is  exclusively  of  ecclesiastical  cognizance;  and  a  passage  from  Glanville, 

book  vii.  chap.  13  and  14,  has  been  citeii  in  support  of  the  proposition  that  ia 
intendment  of  law,  a  jury  is  not  competent  to  decide  upon  this  matter;  that 
th«re  was  in  this  case  no  necessity  for  excluding  the  ecclesiastical  jurisdiction; 
that  in  cases  of  ba- tardy,  which,  it  was  said,  are  not  distinguishable  from  this 
case,  a  writ  always  goes  to  the  bishop  of  the  diocese  where  the  lands  lie,  with- 
out regard  to  the  place  where  the  espousals  were  had,  or  where  the  birth  was, 
I  ^^^  J  and  that  the  analogy  directs  how  the  writ  should  be  directed  where  there  ha[>- 
pens  to  be  no  bishop  having  jurisdiction  in  the  place,  where  the  demandant 
states  himself  to  have  been  accoupled  in  lawful  matrimony;  and,  consequentl/ 
that  in  this  case  the  demandant  should  have  prayed  a  writ  to  the  bishop  where 
the  lands  lay,  and  ought  not  to  have  concluded  to  the  country;  it  will  be  im- 
possible to  maintain,  that  in  intendment  of  law  a  jury  is  not  competent  to  tiy 
questions  of  matrimony  or  bastardy.  The  true  proposition  is,  that  the  com- 
mon law  is  general  and  fundamental,  that  the  particular  trials  by  the  court 
Christian  are  to  be  considered  as  privileges,  and  as  such,  in  their  nature  par- 
ticular, that  every  thing  which  is  not  within  the  privilege,  belongs  to  the  com- 
mon law.  If  in  all  cases  in  which  a  writ  goes  to  the  bishop,  the  writ  is  sent  to 
that  bishop,  who  has,  or  is  at  least  presumed  to  have,  jurisdiction  of  the  sub- 
ject matter;  if  it  is  sent  to  him  as  ordinary,  and  in  no  other  character;  and  if, 
where  it  cannot  be  sent  to  the  ordinary,  even  within  the  kingdom,  it  cannot  be 
sent  to  a  bishop  at  all.  Upon  what  principle,  or  upon  what  analogy  of  law, 
can  a  marriage,  distinctly  stated  to  have  been  celebrated  lut  of  any  diocese— 
outof  any  actual  or  presumed  jurisdiction  ot  any  ordinary — nay,  out  of  the 
kingdom,  be  sent  to  any  bishop,  to  be  by  him  inquired  into  and  certifi- 
ed? If  the  trial  cannot  be  by  certificate,  we  lay  it  down  as  a  proposition,  fun- 
damental and  incontrovertible,  that  .the  trial  is  to  be  by  the  country;  and  for  a 
reason  that  is  unanswerable,  that  there  may  not  be  n  failure  of  justice. — Judg- 
ment for  demandant. 

(B)    SSrSIV    OF    THE    HUSBAND.t 

*  It  has  been  said,  th  t  the  fdct  of  marriage  cannot  be  tried  by  a  jnry,  bat  oalj  by  \h9 
bishop's  certificate,  open  the  plea  of  ne  ungues  aecouple  in  loyai  matrimony  becavM 
the  direct  jorisdiction  in  qoeations  concerning  the  legality  of  marriage  belongs  to  the  eccle- 
siastical courts,  and  the  sentences  of  those  courts  on  ihis  head  are  in  .eneral  coDclosiTe 
to  the  temporal  courts;  see  Bract.  302.  a.;  Dyer,  368.  b. 

t  Tbe  noit  circumstance  essential  to  the  existence  of  dower  My  (hat  the  hnaband  daring 
coverture  be  seised  in  fee-simple,  fee- tail-general,  or  as  heir  in  spMctai-tail,  the  wife  bsing 
more  than  nine  years  old;  see  2  Saund.  45.  o.  (o.  5.)  The  wife  is  enriifed  to  dower, 
though  the  husband  has  only  a  seisin  in  law;  for,  if  a  8ei«in,  indeed,  were  essential,  it 
would  be  in  the  husband's  power,  either  by  htM  negligence  or  ^ismHhie.tA  defeat  his  wife's 
claim  to  dower;  see  2  '^auod.  45.  o.  (n.  5.)  Where  the  unre.s'or  die«<  seised,  and  the  hsir 
beine  married  dies  without  making  an  actual  entry  on  the  landit,  his  widow  nhall,  notwtih- 
standing  he  endowed;  for,  by  the  descent  of  the  Itod  upon  tht^  heir,  he  acquired  a  seisia 
and  freehold  in  law,  though  not  in  deed.  It  would  be  the  same  if,  soon  aAcr  the  death  of 
the  ancestor,  a  stranger  had  entered  on  the  land  and  abated;  for,  between  the  death  of  tbs 
ancestor,  and  the  entry  of  the  abator,  there  was  a  space  of  time  during  which  the  heir  had 
a  seisin  in^'law.  If,  however,  the  heir  had  married  after  the  entry  of  the  abator,  and  had 
died  without  making  an  entry,  his  widow  would  not  be  entitled  to  dower,  bixaose  the 
seisin  in  law  which  he  had  acquired  upon  the  death  of  the  ancestor,  was  divested  bv  the 
abatement  before  the  marriage;  so  that  the  heir  had  neither  a  seisin  in  law.  nor  in  deed, 
during  the  coverture;  see  Lit.  s.  448;  Plowd.  371.  Where  lauds  are  conveyed  to  a  msr- 
ried  man,  by  a  deed  deriving  its  effect  from  the  statute  of  uses,  his  wife  will  be  entitled 
to  dower,  though  the  husband  does  not  enter;  because,  by  the  operation  of  that  sta- 
tute, a  seisin  in  deed  is  transferred.  If  a  man  makes  a  lease  for  life,  reserving  rent  to  him' 
and  his  heirs,  then  marries  and  dies,  his  wife  shdil  iiot  be  endowed  of  the  reversion,  be- 
cause there  was  no  seisin  in  deed,  or  in  law,  of  the  freehold;  nor  of  tbe  rent,  becanse  tbe 
husband  had  but  a  particular  inter^^st  therein,  and  no  fee-simple.  Bat  if  a  man  roskesa 
lease  for  years,  reserving  rent,  then  marries  and  dies,  his  wife  shall  be  endowed,  becaoie 
he  continues  to  be  seised  of  tho  freehold  and  inheritance;  see  1  Inst.  32.  a.  It  is  not  ne- 
cessary that  the  husband  should  die  seised;  for,  being  seised  at  any  time  during  eover.ore 
Buffices;  see  2  Saund.  450.  (n.  5.)  It  has  been  laid  down  by  Lord  Coke,  that  a  seisin  for 
an  iostaot  is  not  sufficient  to  entitle  a  woman  to  dower.     This  position  is  thus  eiphdae^ 
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V.  REIATIVE  TO  THE  SUBJECTS  OF.  [477  ] 

1.  Gilpin  v.  Cocksen.  E  T.  1665  K.  B.  1  Lev.  182,  Th«  widow 

On  error,  it  was  resolved,  that  the  widow  is  entitled  to  dower  out  of  a  mill.  I*.  ^^^S" 
-2,  Stouguton  v.  Ijjcn.  M.  T.  1808   C.  P.  1  Taunt.  402.  BiiH; 

On  the  question  arising  in  this  case;  viz.  of  what  a  feme  was  dt)Wable,  the    r  473  i 
Court,  in  certifying  to  the  Court  of  Chancery  their  opinion  on  the  case  made  And  mioM 
by  Mr.  J.  Blackstone,  2  Com.  131.     **  The  seiain  of  the  husband  for  a  transitory  instant,  brought  at 
only  where  the  same  act  which  give.'?  him  the  estate  conveys  it  also  out  of  him  again  (as  any  time 
when  by  a  fine  land  is  granted  to  a  man   and  he  immi^diately  renders  it  back  by  the  same  daring  co 
fine)  nach  a  seinin  will  not  entitie  the  wife  to  dower,  for  the  land  was  merely  in  transitu 
and  never  vested  in  the  husband,  the  grant  and  render  being  one  continued  act;  bat,  if  the 
land  abides  in  him  for  the  interval  of  but  a  single  moment,  is  seems  that  the  wife  shall  be 
endowed  thereof." 

*  Having  shown  that  marriage  and  seisin  of  the  husband  are  essential  to  dower,  we 
fDast  consider  the  last  requisite — (he  death  of  the  husband,  on  whose  death  the  wife's  estate 
is  eonaummdte;  see  1  Inst.  3S.  b.  It  seems  to  have  been  the  old  law  that,  where  it  could 
not  be  made  to  appear  positively  that  the  hasband  was  dead,  as  where  he  was  absent  be- 
yond seas,  and  no  intelligence  of  him  could  he  obtained,  the  wife  might  recover  dower  con- 
ditionally that,  if  be  did  return  from  beyond  sees,  she  should  tender  back  her  dower  to  the 
feefiee  of  the  husband  without  suit,  and  receive  the  profits  in  the  mean  time;  see  Hughes 
Write,  159;  Hract.  302.  pi.  2.  This  question  ofdeatli,  when  broucht  in  issue  on  a  writ  of 
dower,  is  not  triable  by  jury,  but  b^  the  Court  per  testes;  see  Moor.  14.  It  is  said,  in 
the  old  books  the  wife  of  a  man  who  is  banished  by  abjuration,  or  by  act  of  parliament, 
shall  recover  her  dower  in  his  life  time,  for  this  is  a  civil  death;  see  Jenk.  Cent.  1.  e.  4; 
Co.  Lit.  183.  a.;  3  Bulst.  188;  Moore,  861. 

t  AH  women  who  are  natural  born  subjects,  and  have  attained  the  age  of  nine  years, 
are  entitled  to  dower,  although  their  husbands  be  but  four  years  old.  And  Lord  Coke  sajra, 
if  a  man  marries  a  woman  only  seven  yenrs  nid,  and  afterwards  aliens  his  land,  and  the 
wife  attains  the  age  of  nine,  and  then  her  husband  dies,  she  shall  be  endowed;  see  1 
Inst.  33,  a. 

Alien  women,  generally,  are  not  capableof  acq  iring  dower.  By  the  8  Hen.  6.  all  alien 
women,  married  to  Englishmen  by  license  from  the  king,  are  entitled  to  have  dower  in  the 
same  manner  as  English  women. 

The  disqualification  of  alienage  may  also  be  removed,  either  by  denization  or  naturalizalioo; 
but  as  to  the  effect  of  these  two  modes  there  i8.in  import'tnt  distinction;  for,  in  the  former 
case,  if  the  husband  aliens  the  land  before  the  wife  is  denizened,  she  wi  1  not  be  entitled  to 
dower;  "  because,"  says  Lord  Coke,  **  her  capacity  and  possibility  to  be  endowed  came 
by  the  denization;"  see  Co.  Lit.  38.  a.;   18  Co.  23;  Jenk.  Cent.  1.  c.  2. 

It  seems  that  a  Queen  Consort,  though  an  alien,  is  entitled  to  dower  by  the  law  of  the 
crown;  see  Co.  Lit.  St.  b. 

The  profession  of  Judaism  by  the  wife  is  a  disqualification  to  her  enjoyment  of  dower; 
see  Co.  Lit.  31.  b.;  Jenk.  Cent.  I.e.  2  ;  3  H.  6.  55. 

By  6  Rich.  2.  si.  1.  c.  6.  it  is  enacted  that,  whenever  any  woman  is  ravished,  that  issto- 
laa,  and  afterwards  consents  to  live  with  such  ravisher,  she  shall  be  ipto  facto  disabled 
from  having  dower.  ^ 

7%e  wivei  of  particular  persons  are  also  entitled  to  dower;  as  the  wife  of  an  abator, 
or  disseisor,  or  discontinuee;  see  Park.  87;  or  tenants  in  common,  or  ceparceaers;  for,  a 
seisio  of  the  freehold  and  inheHiance,  in  any  particular  share,  is  sufficient  to  confer 
a  title  of  dower  to  the  extent  of  the  share  of  e-ich  tenant  ;  see  Co.  Litt.  871;  Litt.  s. 
46.  I  Roll.  Abr.  C76;  3  Lev.  84.  But  the  wife  of  a  joint-tanant  is  not  dowable;  see 
Park.  S8. 

It  has  been  said,  the  wife  of  an  idiot  shall  be  endowed;  see  Co.  Lit.  SO.  b.  But  Sir  W. 
Blaekstone,  in  2  Com.  130.  is  of  opinion  that  the  law  would  be  otherwise  now,  on  the 
ground  of  the  deci«ion  in  Morrison's  case,  Suppl.  to  1  Com.  8.  that  an  idiot,  being  incapa- 
ble of  consent,  cannot  contract  marriage;  see  post,  tit.  Marriage.  It  was,  however,  doubt- 
ed, in  1  V.  &  B.  140.  whether  it  was  not  essential  to  have  a  sentence  of  the  Ecclesiaitical 
Court,  declaring  such  marriage  void. 

The  wife  an  alien,  we  have  seen,  is  not  entitled  to  dower,  unless  married  by  the  Kioa's 
special  license;  see  2  Saund.  46.  a.;  for  although  he  has  a  capacity  to  purchase  lands,  oe 
ean  only  hold  them  for  the  benefit  of  the  Crown;  see  Jenk.  Cent.  1.  b.  2;  Ce.  Lit.  81.  a. 
So  the  wife  of  a  feoffee  to  the  uses  executed  under  the  statute  of  H.  8.  is  not  dowable;  see 
2  Sauad.  46.  n.  p. 

t  Of  all  real  heredi'aments,  whether  corporeal  or  incorporeal,  unless  there  be  some  spe- 
ciai  custom  te  the  contrary.     Hence,  a  widow  is  cndowabte  of  an  advowsoa  in  gross  er  ap- 


^^•^  I>O^VER.~S„bjects  of. 

XZ;  0."'^  ofthc  foll.wi.,.  o,!„orvati.ms-  'A\.  „,,  .-/-opinion,  il.at  the  widmv  -.r  A    B 
..t  .he  sue  ^''.f*""-?'"^  f  =>'! '"-^  ""no    .    i.a,!  ..,:   .:   .1.,,.  woil  as  those  which  -v.  n- " 
...dmg        h.s  own   au,le«  -sialos.-a.  -h-  „.;.,,.,  a  .<!  .-Ma  of  |..„d   and    lead  ore  -.,-. 
owner  con  c..al  .n  the  Ian.  s  of  „t,uM-  .urs-n.,  w,  i.h  ii,..i  in  fac,  been  ope.,    ami  w"  n  '  • 
tmaes  lo      before  his  death,  and  wherein  ho  iiad  an  .  stu:o  of  inluritanrr.l  '..^r-    .       ' 
work  than,.erturo;  and  that  her  right  to  he  end  wed  ol-lw-mh      „""  T    '^    ^     '." 

S««u»  of     a„k^o„„„„,  „„„,:.,  .       '^         ,.".'  *^""  "'•""""''<' no  denendence  upon  the 
mines  not    ?"„?'?"*:"'  ^.^l  ""»^"-''  f  di^v.mnn.Mr.  e  of  workinj;  then   either  hv  the  hus- 

•'"'"<■""      think  too  V'fh"''  r,  '  ^  /''°^''   ^'"'"'"^^  ""''•"•  h""  Hinro  h  s  deal         We 
think,  too,  that  her  r.ght   ,t  diwer  ofsn -h  mines  Stc  cniil.l  nM    1,0     „ 

spoct  a  leclod  by  lea.es  ,nade  by  the  hu..„n  1  dirrin^  the  c."  erture    hut  iL'^J 
0/  the  existing   ca.os  for  vcars  were  m- -1.^  hv  nlTu     x     '^''Y'^!."'^®'  ''"'  •'  *»>• 

then  the  end^wm.U,  (if  ..ado^flhe'nTin.-  ''.      .  5  tfTh'e  refrionTTr?- 
fhe  rcnt^  ro^orv^<I  hv  e..  .1,  ?«« ,«         •     ■  i  -  '^    oi  mc  re\ersions,  aQd  of 

I.  It.  TL^ius  re.->  i\e(j  rn  simIi  leases  as  iiiiMt  {..i;  ,o  (i)r-  rovt-rsi  »n«-   Jn  ,«k:  i 

they  thought  (ho  w.(?ocv  w.nilci  i,o  bound   ^o  i-   ,  •  V -,    2    ^^  "^^*'  f^ 

«ooftho         On  a  writ  oforror  on  a  itjrlfr.M'-it  in  r    «l     -i.r.r^    .  *    rj 

copual  mcsthe  tenant  as  to  part,  confj^ 'sod  he  act  i>n  V   ^  i  '.  ^^nt  of  dower,  where 

ffaai^e  or  j  •  ,!        '         '  '^  " '"®  ^^"op    n  i  •    :(  ivrncnt  was  ffiven    in   C    Tl 

.nalsion  to  "»<!'' '»-'W'-ent-cd  against  the  tou..t;   a:ul    a,  to  the  fjrtho  Snfat 

pen,i.-int;  sub  1  Cr..  J..;,  (ijl;   F.  X.  n.  1 1-'-   r,,   |   •   •!  •  •   ,      ^        -^        '      . 

appurtenant:  sc!  \V.  J..-.,,  i    sr,      ij ,    ,- , .'        '.       ,.      .  ,^".  "•  <^on.moii  in  gross   or 

n'*p.  S". oftiih.s- 4V<; ,"i„ «.  •  irr^r-^ .■''"''''.•■• '"  :'"ir.T'"'" ''■  •"'■"=  ""^- ^^^•""'»-  ^e. 

t>..,i.   ■>(-    r        1-  „        .^'^"'"■.f.  9.  .U.>:   rnnt-ih,irgo-s,  or  spr  ;s-   sen  r«     I  i»   -lo     -1 

lork.  .tl/:  francli.,;es  of  a„  lmn„.ir:  v^p  <V,).  J,-  i; -j  s..  ,.f  „ii  i  i  ^*?  ^*'-  ."'•;''•  »•; 
vonr  ,i<-  J- ih"  rc.iltv:  9,0  K  N  n  i,<  ..,k  .  .1  .  ,  *'''.'^'  «" ''borliKs  and  pro/ils  -sa- 
t.,nrc,1,sa  fi.!„.rv:  •  ,eV^    t.^;     •'M^r/s';  ';"'"p"''  '^p-'"'"'?*"  anes.ao  of  Inhori- 

era  of  ,ho  K.  B.;  seo -il.  K  il^wV^o  lI,  ^f;  F  ^N  B  «  r'  T^!^-?  '"^^''■•''- 
Wostmin*ter  Abbey,  see  Co.  Lit   8'   i      -io   „f  .'.  f  ■  f^    J'"~"<V^>'  °'^  "'«  ""'   "f 

L.t.  :W.  a..;  fine.,  hcriots;  see  Co.  lA^.•:^t!^:  pr:^ifohLu  ^^o'col'li'^^"-"  *"-?*-"• 
in  Iho  navigation  of  tli.,  river  Avon;  sec  J  Vos  inn  fiVi  il  ^1  ?i.  ■  '  ?'  "  '  ^•*''°' 
.Ic.;vcr  on.  of  all  cMate.  in  fec-^lniple  wheJJf  ho  I.";;^  i^t.td  ^inMl";;"  '•"l'"'''  '" 
«.al,  If  her  issuo  bo  capable  of  inheriting  them;  see  Lit  s  5--  Tr'n  ,  Ji  ^  T^'","?*- 
1.S  an  incident  so  inseparately  annoxpd  n  -.n  .  .T!  ,  .i  .  ■  '  '  '""'•  •*'•  »•  '^"J  'lower 
provr.o  orcon,li.i,.n  v?ha;  ojvorrand  th  ,i  "id.e  ^^tl^;.' ''!'' ?,"'r'  be  restrained  by  an, 
■  Iho  Iinsband  without  is.n«  o.ip.  .1 '  ,  f  ^,^7  u  !  TT.lh  r  ,''«  """"o  by  .be  do.-,  h  <,r 
.lovvoris  a  cond.iion  ,,,citc  an  „  .  ."/  ,    hnl.P.^.r   '  "'"'^  "'?''  ''^  «"''o«<>'J-  hecauao 

224.  a.;   Cro.  KU^.  ii.O      CCi^  ^l^^^,:^ ^'"■y'^r^'^^f.  sec  Lit,  s.  53;    1  Inst, 
Hoo  I  Sannd.  2f.O.      TI,or,.p.-..,  i„  The V„„  „r'   li-,.       ".Tin  4      '1  ^'  '1°"-  "'  "  '"""""t-s; 
.     ii.an.>r  of  n„!o,  the  ,  i,l„.v  of  \.  ^voi^ldb    ,■•■;;"  "  f'^.^'  '""'''•  '^'''^•*  °*'"^« 

cable  ;o  a  base  C-n;   so  li.ai    ,(•  ■■  i  ,    „      ,".  1  I  7  ?  "'       ^"''  '''«  '*">«  "''«  '«  "PC'' 

by  which  he  ac.uiro..  a,,  ct.;,  ,0 Ti  in  ;,.  V  h ;;';'.?: V'l'  "'T  "j" ''"'' '"  ^-  ''■"'^  '""  •'"'"• 
the  body,  the  wit;,  of  A.  will  lu-  enti  :.d  '•  >  I-      r  ",  ?1'"  " '°    ''"'""  '"  =■"'  '''^  -'-'^^  "■ 

..7;  i.a,i„d. ..0.  .0. d. .u,. ■■;:t,.:,;:;r' -;— 'j:;;^,{)'j;;:-:!::J;::rvr.  ■::;:i 

.nan  V.  Sharpo,  2  Hhow.  198;  abrj^dlVy  ,"'"-'' ''"^  TP-^'r'*'  '"^-'""^^  ■-'-  ^'"■'"- 
40,  n.  So.  eslal..,  hold  «ith  oth.^./  I ''  .fi.  i  .-'V'"*"  ""  '''  'T"""'  =""  ~  "^^""'l- 
1  Cr:,.c,  Dig.  17:i.      And  ,,„  e  .1,,   in    '        .r       '  '■■""^'  "'"  "'"  '-'''J''''' '»  ''''••^'"•.  5C« 

is,  U.creforeroniv  inrlJ.nVtoe.t'o-, '•,'■''■■  ■''  «"""■'•'«"<"'  "[  'I'e  husband-s  estate. 

rilanco,  toon-tie  J,e  wife  i„  ,io^?o  b  ni  .i  -  '"^'"?''  '^/'""'J '>"<!  an  estate  of  inhe- 
1  St.l!,.  2.-,.1:  Ca.  'r,„r,n    Har.     ,!•.■-»  "  "''  """'■  ■'''"'  l"*  "■"'"•  <"  "mcl  in  him;  see 

Inst.  31.  b.:  F.  :v.  a'uotiv  i ;.;::,?,;. ;''i;;,;f,:?:,i'^7  -« i 

lena.u,  and  dins  mm.c  I.  and  h.  ivir  en' .  •  l',.  •  "1  i  "•'"  '""'''•  """"•"'  ^"<*  di.-soise,  the 
widow  of  1I10  .li!..ci.or  ,,.  n..t  cn-it ,.,!       V"'    •     ,  "  ?  reni.t.od  .0  .ho  ancient  right,  the 

^eo  I  lr„..  ;il .  I,  ;  F  ;V  B  "  "'  '  '''";"■'■•  .''*■"■'"?'  ''"  ''"^band's  cs.a.o  was  wfongful; 
vvonnn  inao.s.,r:  .<-'„  !  I./..  :.,'  '.  4  o"",',"'' '-.'i',"  ""r';''  <><"  ■•""'■•  i-^igned  to  another 
•I'.wer  of  a  i-sp:   „or  j .  ,.!,,.  .j,,,;. '  ■,'.',iic,l  rn  IX'J:  V  '''"  *^'"""^'  """*  "'"'''"'  •-'"owed 

"•.vorm.MK.,.;.,  .,.,  ,;;,,;;;Yj.^,;'-;'-;-;''"'l"»"«'>croanc.-tate  is  conveyed  .0  a  man  by 
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pleaded Mhat  the  meRsu acre  in  demand  had,  lime  out  of  mind,   been  called  asbaronias, 
well  Gerard's  BrMnley,  an  Hroiiiley-liall;  that  Sir  T.  G.  was  seised  thereof  in  "P^^"  *'  ^* 
hia  demesne  as  of  fee;  and,  bein^  so  seised,  King  James  I. ,  by  letters  patent,?    'Je^°re 
under  the  great  seal  of  England,  created  the  said  Sir  T.  G   ban)n  of  Gerard's  tj,e  wife  it 
Bromley,  and  thai  he  resided  with  his  family,  in  the  said  capital  messnage,  and  entitled  to 
so  the  messuage  in  demand  became,  and  had  ever  siiice  continued,  the  plea  of  dower. 
caput  baroiiicRj  brings  down  the  descent  both  of  the   barony  and  messuago  to 
himself,  and  demands  judgment,  if  of  the  third   part   thereof  the   demandant 
ought  to  bo  endowed.     The  demandant  drmurred,  and  judgment  was  given  in 
C.  B.  for  the  demandant.     On  error,  it  wnj  insisted  that  the  demandant  ought 
not  to  be  endowed  of  caput  barcwtF ;  because  it  is  for  the  honour  of  the  king- 
dom to  have  the  chief  seat  kept  f^ntire;  and  for  authorities  were  cited,   1  Inst. 
31.  b.-,  F.  Abr.  Dower,  180;'  Brai-l.    lib.  2.  170.  b.  p.  4  H.   3;  Rot.  7.     The 
defendant's  counsel  in  error  argnod,  that   the   authorities   cited  on  the   other 
side  were  of  feudal  baronies,  oi  which  there  were  not  any  remaining  at  thistimc, 
except  Arundel;  of  which  opinion  were  the  whule  Court,  who  observed:    feu- 
dal baronies  were  when  the  Kin^,  in  the  creation  of  the  baronies,  gave  lands    L  ^*^  ] 
atnd  rents  to  hold  of  him  for  the  defenc*'  of  the  realm.     But  the  King  could  not  ^!"*  '*J5 

make  this  a  barony  which  was  iu  the  seisin  of  the  Gerard's  before. — Judgment  Y^  ®  . -* 
«»         J  •'  °  tenant  for 

attirmed.  .  lif^   ^-^^^ 

4.   Bate's  Case.  H.  T.  1096.  C.  P.  1  Salk  254;  S.  C.  Lutw.  723;  S,  C.    1  remainder 

Ld.  Rayra.  326.  for  yean. 

Tenant   for  life;  remainder  to  trustees  for  nincly-nine  years;  remainder  to*"^  remain 

tenant  in  tail.     Tenant  for  liCo  dies;  his  wife  shall  be  endowed,  notwithstand- r"  *.? 

ing  the   intervening  estate,  for  that,  being  for  years  only,  is  not  to  be  regard- gj,^||  (^^  ^^^ 

ed.     It  would  have  been  otherwise  if  the  mean  intervening   estate  had  beendowed.* 

for  life,  for  that  would  have  obstructed  the  dower. 

5.  RiY  V.  PuNc.   E.  T.  I8i2.  K.  B.  5  B.  &.  A,  561.  go,  if  an  cs 

In  the  court  of  equity  it  appeared  that  there  had  been  a  conveyance  in  trust  tnte  be  con 
for  such  uses  as  J.  R.,  should  appoint;  and  until  any  such  appointment  should  veyed  to 
be  made,  to  the  use  of  the  said  J.  R.,  his  heirs,  and  assigns,  for  ever.      J.  R  .  ^*  ^*  *® 
being   previously  married,  executed  the  apuointment;  and  his  appointee  after- '"^.   "'l"ii 
wards  agreed  to  sell  the  estate  to  the  defendan*,  who  refused  to  complete  the  appoint; 
purchase,  without  the  wife  of  J.  R.  joining  in  a  fine  to  bar  any  claim  to  dower  and,  in  do 
which  she  might  have,  in  case  she  survived  her  hushand.  The  Court  held  that,  fault  of  ap 
amidst  such  conflicting  authority,  it  was  a  question  of  too  much  doubt  to  bind  a  pointmont, 
purchaser  without  the  opini(m  of  a  court  of  law.  This  Court  afterwards,  upon  a '®  "•■  o^a 
special  case  held,  that  the  wife  of  J  R.  was  not  dowable  of  the  property.  Thees-  ^jfg^g  ^i^i^ 
tate  of  the  husband  being  a  qualified  fee,  defeasible  by  the  appointment,  the  title  to  dower 
to  dower  was  defeated  by  the  determination  of  the  estate  on  which  it  depended,  auaching, 
6.  DuNcoMB  V.  DuNCOMB.  H.  T.  1694.  K.  B.  3  Lev.  437.  but  may  be 

Upon  a.writ  of  dower  it  appeared,  by  special  verdict,  that  W.  D.,  the  hus- ^"^^^J**®"*^ 
band  of  the  demandant,  was  tenant  for  life;  the  remainder  to   J.   S.    and  his/  the^exer 
heirs  for  the  life  of  W.  D. ;  the  remainder  to  the  heirs  male  of  the  body  ofW.  ciseofsuch 
D. ;  with  the  ultimate   remainder  in  fee  to  G.  D.,  the  tenant  to  the  writ.      It    f  430  ] 
was  argued  for  the  demandant,  that  the  whole  estate  was  really  in  W.  D.;  and  power, 
the  remainder  to  J.  S.  for  the  life  of  W.  D.  was  no  more  than  a  possibility;  so  Bat  of  e§ 
that,  if  W.  D.  had  committed  a  forfeiture,  J.  S.  might  take  advantage   there- *«<«fo»"  life 
of,  for  preservation  of  remainder.^*,  but  that,  in  the  mean  time,  the  whole  estate  *^  .   *» '® 
is  executed  in  W.  D.      And  Bowie's  case,  10  Co.  83.  was  cited,  which  was  j  *g  ^^^  ® 
that  of  an  interposed  contingent  remainder  to  unborn  sons.     But   the    Court,  his  heirs  for 
upon  the  first  argument,  without  any  hesitation,  gave  judgment  for  the  tenant,  tbe  life  of 
W.,  remainder  to  the  hcird  maleof  the  body  of  W.,  the  wife  ef  W.  shall  not  be  endowed. 

7.   Kent  v.  Kerry.  E.  T.  17'24.  K.  B.  I  Stra.  G25.  So,  there  is 

Error  of  a  judgment  in  C.  P.,  in  dcwer,  de  tertia  parte,  of  three  houses  and  no  dower 

a  tenement.     Judgment  for  the  demandant,  in  C.  P.'  was  reversed,  because  it  ^'^  *  ^«°® 

does  not  lie  a  tenement;  see  2  Cro.  125.  621. 

*  It  hill  bcon  -^t  itcd,  th.it  a  woman  Is  not  entitled  to  dower  out  of  an  estate  in  remainder 
«r  rcvcr.-.on,  cptct.int  on  r.n  cttite  of  froehnlj,  because  tbe  husband  has  no  srisin;  but  a 
womHii  is  tlo^.valjle  of  a  rr»version  expt}<  tut  on  n  term  for  a  year,  because  the  husband  is 
seised  of  the  freehold:  sec  1  Cu.  Dig.  I7'J.     Ho  where  a  remainder  in  tiil  or  fee  dcBcends 
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VI.  RELATIVE  TO  THE  ASSIGNMENT  OF. 

(A)  Whev   essential.* 

(B^     Pv  WHOM.t 
I'C      iVloDE  OF. 

(n\  B'f  ititte^  and  bounds. 
GiLPiw  CooKsoN  E  T.  IH65.  K  B.  I  Lrv.  189. 
In  dower,  a  Error  on  a  judcrmciir  in  dow«  r  oftho  third  part  of  a  mill  Where  judgment 
be  asfligned '^*^  *^  *^^*'^^^^  sei-s.P  n»'he  »hird  part  in  severally  by  iiictcs  and  hounds,  error 
I  481  I  assigned  was,  Ihd'  he  jiuIthh  '  naht  ♦•)  have  h(  on  of  the  third  part  only,  and 
by  metea  not  by  metes  and  hounds  fie*  r  j*  if  it  were  divided  in  that  manner,  neither 
and  of  the  parties  o.jiild  use  it.       A.  '    »'Miut  opinion  were  the  Court.  -Judgment 

bounds,  t     reversed. 

'h^   ft'rer.i^  whether  essential. 
R)wr  V    p  .AER.  M.  T.  1805.  C.  P.  2  N.  R.  1. 
Neiiher  ^   seised  in  tc»',  «levised  to  IJ.  .   hifl  son,  f>r  life:  remainder  to  the  heirs  of 

ain^'^nor  '*''  ^^^  '^'^^-^  "^  ^^^^     r^niamder  to  his    wn  three  dauf^hters  and  their  heirs.   On  the 
wriiing.  w  ^^^^^h  ^1  '^•.  B  eiitf^r^ d  and  heiMuie  se  H*^*d  of  all,  and,  by  deed  between  him- 
nec.e.»tiury     self  and   hi^  mother,  assifjned  t-^  her  thr*  possensiort  of  a  third  part  of  all    the 
to  »n  'i«>.ign  |nemis«^9,  to  hold  to  hrr  and  her  ?msii.iw  for  her  life,  as  if  she  had  been  in  posses- 
nieni  of       j,jpn  .»f  4he  same  hy  virtue   m  a  writ  o^'  dower;  and  appointed  C.  and  D  attor- 
"^•'■»        neys,  to  enter  and  give  livery  and  seism  of  one  full  third  part;  and  the  indorse- 
ment of  the  deed  <itated,  that  0.  and  D.  delivered  seisin  of  all  the  premises  to 
the   mother,  to  hold  acc'»rding  to  the  uses  and  intentions  of  the  deed.      B  'j? 
mother  having  become  seized  of  an  undivided  third  part  of  all  the  lands,    and, 
during  her  life,  B.  levied  a  fine  sur  conusance  de  droil  come  ceo,  with  proclama- 
tions of  the  whole  of  ihe  premises,  and  su  'iared  a  recovery,  and  died,  leaving 
no  issue,  but  having  devised  away  all  the  lands  of  A.  to  a  stranger. 

The  Court  held,  that  the  deed  between  B.  and  his  mother,  and  livery  made 
thereon,  was  a  good  assignment  of  dower  to  her;  and,  therefore,  the  fine  and 
recovery  suffered  by  B.,  and  non-claim  within  five  years  after  the  death  ofB 
did  not  bar  the  remainder  in  fee  to  the  daughters  of  A.  in  that  one  third  part 
which  B.'s  mother  had  in  dowry  at  the  time  of  such  fine  and  recovery;  and  al- 
luded to  Lord  Coke,  in  his  Commentaries,  p.  34,  who  expressly  says:  "  Bat 

on  tenanr  for  life,  nithcr  by  his  own  act  or  the  operation  of -he  law,  the  two  etftates  are   so 
consolidated  that  it  should  aeem  the  intermediate  contingent  entates  are  destroyed;  or,  if 
they  do  open  on  the  contingencies  happening,  they  are  suspended  till  that  time,  and  the  wife 
of  the  tenant  for  life,  with  such  contingent  remiinders,  shall  have  dower;  Hooker  v.  Hooker, 
Ca.  Temp.  Hard.  13,  abridged  post,  til.  Remainder. 

•  The  widow  has  no  estate  in  the  hinds  of  her  husband  until  assignment;  see?  Bla.  Com 
132;  Gilb.  Ten.  26.  Formerly,  she  could  not  obtain  an  assignmcn*.  of  her  dower,  w»»houl 
paying  a  fine  to  the  lord;  nor  could  she  marry  a  second  husband  without  his  licence.  It  was 
oven  usual  for  the  lords  lo  force  widows  to  marry,  merely  for  the  purpose  of  obtaining  a 
fine.  It  was,  therofore,  provided,  by  the  charter  of  Henry  I.,  and  also  by  Magna  Chart% 
that  widows  should  not  be  forced  to  marry,  or  to  he  obliged  to  pay  a  fine  for  the  assignmeat 
of  their  dower;  see  2  Inst.  16. 

t  No  person  can  regularly  assijfn  ilnwer  who  has  not  a  freehohl  estate  in  ibe  land;  see  1 
Inst.  35.  a.  It  will,  accordingly,  be  found  in  the  books  that  an  assignment  of  dower  by  a 
guardian  in  socage,  a  tenant  by  digit,  statute  staple,  or  stcuue  marchant,  or  a  lessee  for 
years,  is  not  good,  .-^ee  Co.  Lit.  .T).  a:  6  Co.  58;  19  Ass.  Cy&,  I  Rol.  Abr.  682.  An  excep- 
tion to  this  doctrine  f^irmerly  prevailed,  in  he  case  of  a  guardian  in  chivalry,  founded  upon 
reasons  which  it  is  no  longer  of  practical  importance  to  inquire  into;  sec  6o.  Lit.  38.  b;  9 
Co.  17;  6  Co.  58.  But  an  astjignracnt  made  bv  a  disseisor,  abator,  intruder,  or  other  person 
having  the  freehold  by  wrong,  may,  and  in  raoit  cases  will,  be  good,  and  bindmg  upon  th* 
persons  having  right;  see  Co.  Lit.  :^5,  a;  6  Co.  58,  12  Ass.  20. 

I  With  respect  to  tlie  manner  in  which  dower  ought  to  be  assigned,  the  rule  is,  that, 
where  iho  property  is  capable  of  being  severed,  it  must  be  by  me:es.  and  bounds;  and,  if 
theshefriflr  doijs  not  return  seisiti  by  metes  and  bounds,  it  is  ill.  But,  where  no  division  can 
be  made,  the  widow  must  be  endowed  in  a  special  and  certain  manner,  either  of  the  third, 
or  the  entirety  for  a  certain  time;  see  I  Inst  3i.  b.  The  right  to  have  an  assignment  of  dow- 
er by  metes  and  bounds  may  be  waived  by  the  widow;  and,  in  that  case,  an  assignment  in 
common  will  be  good;  see  2  N.  H.  1.  Dut  an  assignment  by  the  sheriff  must  be  by  motes 
and  bounds,  if  it  can  be  done;  see  9  Vin.  Abr.  296;  however,  an  assignment  by  metes  and 
bounds  can  only  take  place  where  iho  hiishaBd  i.s  seised  in  severalty;  for,  where  he  is  seis- 
ed m  common  with  others,  his  widow  cannot  be  endowed  by  metes  and  bounds;  for  she,  b«- 
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there  needeth  neither  liyery  of  neisin  nor  writing  to  any  assignment  of  dower; 
because  it  is  due  of  common  right." 

(c)  hi  case  of  mines. 
Stoughton  v.  Leigh   M  T.  1808.  C.  P.  I  Taunt.  410. 
The  Court  certified,  as  to  the  assignment  of  dower  in  this  case,  that  the  sho-  Dower  ma/ 
riff  was  obliged  to   estimate  the  annual  value  of  the  estates  ofwhicii  the  wi-^*  """'Sn^^ 
dow  was  dowable,  and  said:  it  was  not  abs«>lutely  necessary  that  he  should  as-  ^i^her  coi 
sign  10  her  any  of  the  open  mines  themselves,  or  any  portions  of  them.      The  ipciively, 
third  part  in  value  which  he   should  assign  to  her,  might  con.si9t  wholly  of  land  with  other 
set  out  by  metes  and  bounds,  and  containing  none  of  the  open  mines;  or,  he^^ndsi  or 
might  include  any  of  the  mines  themselves  in  the  assignment   to  the   widow,  "ep^ttteiy 
describing  them  specifically,  if  the  particular  lands  in  which  they  lie  ah'^nld  not  ^^j^^*  "  j^ 
also  be  assigned;  but,  if  thosis  lands  should  he  included  in  the  assignment ,  the  Q,a„f  5^  ^ 
open  mines  within  them  might,  but  were  not  nece<^sarilv  to  be  so  de8cribed,beini;  aigned  by 
part  of  the  land  itself  which  was  assiimed;  and,  bm  the  workin<j  of  open  mines  mtics  and 
was  not  waste,  the  tenant  in  dower  might  work  PUf^h  mines  for  her  own  exclu-  bounds,  if 
sive  profit.     Or,  the  sherilT  might  dividi^  the  enjovment  and  percepti«.n   of  the  ^|*^\?^  | 
profits  of  any  of  the  particular  mines,  as  after-mentioned.       In    regard   to  ^^e^^'j^^^^j^J 
mines  and  strata  which  the  husband  had  in  the   lands  of  other  persons,  they  either  by  'a 
were  of  opinion  that  it  was  not  niM-e.Ms  u  v  that  the  sheriff  should  divide  each  <>f  proportion 
.the  mines  or  strata;  but   he  might  .K-^-jign   such   a  number  of  them  as  might  of  the  prof 
amount  to  one-third. in  value  of  the  wh*^!*-,  or  he  might  proportion  the   enjoy- »^»»  «'  ^epa 
ment  ol  such  of  them  as  he  shnuld  tiiink  nocessary,  so  as  to  give  each  a  pro-"^®      .' 
per  share  of  the  whole.      If  the  di\ir^ion  of  an  open  mine  could  be  made   by  ^^^^^  of  ih6 
mete««  and  open  bounds,  as  lands  are  required  to  be  divided,   without  prevent-  whole  for 
ing  the   parties  from  having  the  propter  enjoyment  and  perception  of  the  pro- short  pro 
fits,  they  thought  that  mode  shoubl  be  udopred;  but,  as  the  property  seemed  poi^Jionato 
to  them  to  be  mcapable  of  a  bencclal  severance  in  that  way,  they  thought  the  P®"o<^** 
case  anaiovous  to  some  of  those  stated  bv   Lord  Coke,  1  Inst.  35.  a.,  wherein 
it  is  beld4hat  the  sheriff  may  make  the  assignment  in  a  special  manner:  and 
thai,  therefore,  he   might  so  proceed  with    r"S'>ect  to  the   mines  in  question. 
They  found  no  authority,  how»'ver,  e?tn'»lis;nng  any  precise  mode  of  dividing 
a  mine;  nor  could  they  point  out  anv  that  mijrir  n  t  be  attended  with  inconve- 
nieace,  but,  if  the  s  :eri<f  was  to  make  the  a^isignmont,  they  thought  he  might 
lawfully  execute  his  duty,  by  direct itirr  separate    alternate   enjoyment   of  the 
whole,  for  short  periods,  pro|>ortiohed  to  the  share  each  had  in  the  subject,  or 
by  giving  the  widow  a  proportion  of  the  profits. 

(D)  Of  ah  exck«jsivr  o»t  nip^ioPER*  assignment. 
Stoughtov  v    Lfi.iH    M    T.  tSOJ   C.  P.  I  Taunt.  402. 
An  assignment  had  been  made  of  dower  by  the  heir  himself,  after  he  had  at- J|^.*"®  "f' 
tained  twenty-one  years  »f  ngo      The  Court  certified,  that  the  heir  had  no  re-  f„^i|°gjl  j, 
mcdy  at  law  against  the  dowri  ss,  for  avoiding  the  consequences  of  that  act.  ,-,-„  exc'es 
Had  he  t>een,  said  they,  under  age   a!  the  time,  he  might  have  had  relief  by  sive  dower, 
writ  f)f  admeasurement  of  dower;  or,   had  the  assignment  been  made  by   the  he  has  no 
.shnriir.  in   execution  of  a  jud^'ment  in  dower,  the  heir  might  have  had  a  scire  j"®*"®^/  *^* 
f'lcias  to  obtain  an  assignment  de  novo. 

(jE)    EfFFCT   of  AV  ASSIGN'MENT.t 

t [483] 

VII.  RETATIVE  TO  THE  INTEREST  AND  TOWER  WHICH 
THE  TE.NANT  IN   DOWER  IS  POSSESSED  OF.J 

ing  in  pro  tunto  of  her  hiiNbaiid's  o^tate,  must  take  it  in  iliu  nia.mor  in  which  he  bold  it;  sec 
1   lust.  '^'2.  b. 

•  Wfiero  tlie  shor.lT  inako.H  an  improper  assi«;nincnt  of  dovvcr,  it  will  be  set  aside  by  ihc 
Con.t  of  C.  P.  o   (:ii;m(cry;  see  I  Keb.  743;   J   Vem.  VM8. 

t  The  \\  idow  noquiros  .m  onUilti  of  IrerhoKI  by  he  :jssigTwi)ent,  withour  livery  of  seisin, 
because  do- V or  ih  iluti  of  c«>iiimon  riglit:  see  I  Inst.  ;C>.  si.  As  soon  f\s  dower  i.-*  assigned, 
llie  widow  bvlds  by  the  in-^ti  uHmh  of  the  law,  ami  is  investrd  of  the  cslnto  of  her  hugbant: 
80  that,  ufler  a:»signment,  hhe  is  cons]<li'/«:d  as  holding  by  ^m  infcudatiun  iiQmcdiateiy  fiom 
the  death  of  her  husband;  ^eo  Litt.  30  \;  Gdb.  Uses,  SoO. 

\  Dower  is  generally  an  osiatc  for  life,  unless  oihcrwiso  stipulated  at  ibo  lime  of  the  mar- 
riage. Tenants  in  dower  cannot  alien;  see  6  F.dw.  J.  c.  7.  or  levy  a  fine;  see  11  H.  7.»c. 
90;  32  H«n.  9.    c.  85,*  and  are  prohibited  from  co.^roitttng  waste.     The  dowress  is  entitle^ 
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VIII.  UP:rATIVE  TO  THE  DOCTRINE  OF  ELECTION  AS  AP- 

PLICABJ  E  TO  DOWER* 
[484  J    IX.  RELATIVE  TO  THAT  WHICH  AMOUNTS  TO  A  BAR  OF 

DOWER, 
L  Benson  v.  Scot.  H.  T.  16  i2.  K.  B.  3  Lev.  386. 

Alienation       In  this  case  it  was  resolved  that  the  husband  could  not,  by  alienation,  defeat 

seem*,  no      ,|,^  ^^.jp^  ^f  j^^^  ^,^j,^  ^^  dower. 

bar  to  dow 

er.f  It)  oniblcinciits:  sec  2' Inst.  hO;   and  liolds  her  dower  discharged  from  all  ber  husband's   in- 

cumbrance:"; see  I  Inst.  40;  I  Co.  Rep.  65.  a.  And  lon.tnt  in  dower  may  work  an  open 
inino  in  the  Und  assigned,  tliuugh  no*,  spcciffically  mentioned  in  tiie  asMgnment;  see  I 
Taunt.  402. 

•  No  collateral  satisfdclion  can,  at   l.iw,  bo  pleaded   in  bar  of  a  suit  for  the  recovery  of 
clever.      But,  inequity,  any  in  'irert  satisfaction,  thou;;h  not  com-idting  of  a  strict  legal  join- 
ture, miy  consliiuto  a  auflicic^jt  an.nver  to  the  claim  of  dower;  see  Co.  Lit.  I'G.  b.    If  a  tes- 
tator maketf  a  provision  for  his  wife  by  wit!,  and  dispo^cH  of  his    freehold  esae?,  out  of 
which  she  is  dowable  in  such  a  manner  a.<4  to  di>cIo.4C  an  intention  that  she  should  not   fyko 
th»j  provision  and  her  dower,  but  should  have  iho  former  in  lieu  of  the  latter,  a  court  of  equi- 
ty will  compel  the  wife  to  elect  be:\\et.ii  the  tuo  interests,  and  not  to  enjoy  both;  and  a  wife 
is  put  to  her  election  on  the  panic  pt.nciple  uh  a  slrangei;   .see  4  Mad.  125.       The  difficulty 
•;ppears  to  liive  consisted  in  ascertaining  the  intention  of  the  testator;  sec  Amb.  732.    1  ho 
truo  way  of  ai-certaining  it,  ia  to  look  iuio  the  will,  and  ^ee  whether  it  is  plain,  clear,  and 
m»iniQ)st,  tluil  he  could   not  poj^ihly   give   vvhat   he  hud  givtm  consistently  with  his  wife's 
rlnini  to  dower:  ece  2  Ve.^.  jui..  577.     And  in«!qu'iliiy  in  point  of  value  between  dower  and 
the  Kubjcct  of  coll.iteral  fiatisfKtion  will  ikiI  pre<.ludo  a  case   of  election;  therefore,   thongli 
!lie  benefits  l)e  n)u<;.h  inferior  in  po.nt  of  v  Iric  of  dower,  yet  that  circumstance  will  notofit- 
bxlf  preclude  the  existence  of  i  m  o  of  »•"'  *r:ioii.       Although  a  court  of  equity  will  not  per- 
mit a  widow,  takin«»  bene;l'*'L!i  in'-r»»si>   un-'tr  Im^f  biit-b.uid'*  will,    to  leave  her  dower   also 
out  of  his  eslulos;   yet,  if  Iim   i  liimg  (fov.-  -r  v\  )iiid  no.  opoi"aie  lo  overturn  the  will  in    toto, 
&ud  the  gill  to  her  is  nut  j-.ih!  I'j  h»5   ni    ifco'npu'isj  or  satisfdction  of  dower,  she  may  enjoy 
as  well  the  interesita  c<imuuiii,iMt.M'  Uv  r'li'  .val  as  hor  do^vor.       The    intention    that  a   wife 
hh.iU  not  rlnim  both  her  dow«»r  n  ,.*.   alio  a  bent fr  un.le«  iier  husband's  will,  arises  from  ne- 
cessjiry  unpln'ation,  or   ex{M.>-s  ilodaration.       If,   therefore,  no  such  intention  results  from 
thu  ivifl,  or  if  no  Mt(*h  dcc!,u.«iion    appears,  she   will  bo  entitled  as  well  to  such  benefit  as   o 
her  dower.     As,  wltere  a  husband  »:ive  a  bond  in  the  penalty  of  l,UOOi.  for  securing  oOUl.  lo 
his  wife  i!i   cdsv,  slic  .survived,  the  s.ime   wis    held    o  be  uo  bar  of  ber  dower;   and  thougii 
pnrol  cvi'J.'Tioc  was  tcuflonv!  of  iier  acknowledgment   that  it  should  be  so,  yet  tlie  same  wa« 
not  pcrin-i:"'!  :<)  Le  read,  beii^:r  within  tho  s.aiuiu  of  frauds;  see   3   .\lk.  ti.       So,  where  a 
test.iior  devised  an  annuiiv  of  O'il.   to  his  w.fe  for  life,  payable  out  of  his  freehold  and  co- 
pyhold esLiu'-i,  wi  h  a  ciuui<u  of  entry  and    dl^t^oc<s,  and,    subject  ilicrcto,  devised    the 
&,.'ime  to  his  three  cliildren,  Lord  Hardwicke  iu'ld  the  vifoto  be  entitled  both  to  her  dow- 
er and  annuity;   see.l  IJro.  C.  C.   *2d'2.  n.       And  ihi^  beque.^t  of  ihe  residue  of  personal. y    to 
tin  \.  'fc  will  not  create  a  r:»o  of  elcciio'i  be  ^teii  tiiai  in  c.c~t  and  dower;   1  Ves.  sen  230. 
Il  ScCii.s,  'J.o.'.  tho  in'.eiuion  of  the  widow,   -is   r  loable  of  beuig  collected  from  certam  acts 
done;  or  things  ncjuie.sced  in  by  her,    Ix.u^l  consuiulc   the  mien  ion  upon  qucsiionN  whether 
an  election  betwcLMi  cimtlicting  interests  has,  or  ha^  not  t)etn  made.     Mere   length  of  time 
cujinot  of  itBcIf  io:m  ihc  governing  principle,  h.iicc  we  tind  th.i;  election  may  be  kepi  open 
for  fifty  ye  us,  or  r:;  (Iier,  tii.il  it  may  luKt  unul  the  whole  of  the   testator's  anairs  are   wound 
up,  and  tlie  trmxs  of  his  will  exccuicd;   ^ec  8  ijro.  C.  C.  90,   1  Ves.  jun.   172.       But   pos- 
Fpsslon  talien  Ijy  .i  widow  of  benefits  oflered  to  her   ly  ber  hu^band'6  will  in  heu   of   dower 
nflbrds  :!ic  most  obvio  ih  evidoncj  di'monstrjitivo  of  an  election;  tce  Bro.  C.  C.  fit';   1    Ves. 
,jun.  171.      llowexer,  the  widow  is  not  conclu(iod   by  election  made  in  ignorance;    12  \  es. 
I'.Vy.   because   he  widow  is  einitled  .o  kn.j-.\  hrr  rl^lil'i  previously   to  electuig.      See    1  Ves. 
jun.  172;   1   Russ.    \^\i]   and  Mr.   Htalinaii's  ab.r   am*  i  laloriite  lie-.i-'^e  on  ibefi.v    ^nci 
Doctrine  of  Election,   where    the  author  bus  rrduced  to    u  system  a  class  of  cases  that 
h.:d  biilicrlo  been  thoM^jht  lo  (oni.'t  nicr«dv  of  a  icw  delucheil  and  in^-ulaied  poini6. 

f  A  widow  may  be  barred  of  her  dower  by  her  husband's  attainder  of  high  or  petit-trea- 
son; see  5  and  6  Ldw.  6.  c.  11;  bat  not  in  cdses  of  misprison  of  treason  oi  felony;  see  1 
Edw.  6.  c.  12.  So,  divorce  a  vinculo  matrimonii  is  a  bar,  but  not  a  meriMa  et  thoro^ 
see  2  Siiund.  46.  So,  alienige  or  detuining  the  title  of  deeds  of  the  estate  from  the  heir,  is  a 
bp.r;  see  Co.  Lit  39.  So  a  \%oman  ma}  be  barred  of  her  dower  by  levying  a  fine  or  tafier- 
ing  a  recovery  duHng  hei  coverture;  see  2  Sauiid.  42  n.;  or,  by  ihecastom  of  London,  she 
may  bar  herself  of  dovNer  by  deed  of  bargain  and  sale,  acknowl-  dgcd  before  the  LordlViay- 
or,  or  (he  Recorder  and  one  AlderUian,  see  Cro.  Dig.  187;  bat  a  bequest  of  the  residue  of 
pcrson:il  estate  will  not  be  deemed  a  bar  of  dower;  see  1  Crti.  Dig.  I9b  ;  and,  as  to  what 
device  shall  bo  considered  as  a  bar  or  satisfaction;   see  antCy  tit.  De\ise. 

The  most  nsual  wtiy  of  barring  dowers  is  by  jointures,  regulated  by  the  27th  of  Hen.  8. 
c.  10.  A  jointure  which,  strictly  speaking,  signifies  a  joint  estate,  limited  o  both  hushnnd 
and  wife,  bat  in  comtnon  acceptation  extends  also  to  a  sole  estate,  limited  to  the  wife  only 
is  thoa  defined  by  Sir  Edward  Coke;  see  I  Inst.  36:  **  A  competent  livelihood  of  freehold 
for  the  wife  of  lands  and  tenements,  to  take  effect  in  piolit  or  possession,  presently  after  tfa» 
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2.  Coot.  v.  Berty.  M.  T.  IC97.  K.  B.  le  Mod.  '2n'2.  [  485  | 

In  dower  the  defendant  pleaded  elopement  in  the  wife.      The  wi'e   rerJi^d  ^"^  elope 

that  her  husband  had  bargained  and  sold   her  to  the  adulerer.      The    C  uit™**"*  **» 

held  it  bad,  becau«je  Hcence  by  hu»bund  to  wife  to  lie  with  another  man  could 

not  be  pleaded  to  trespass,  going  only  in  mitigation  of  damages. 

3.  BrRDON  V.  BiTRDOv.  E  T.  169).  K.  B    1  S  dk    2^2,  And  he 

On  a  writ  of  error  on  a  judgment  in  the  court  of  Durham,  on  a  writ  of  dow-  who  pleadi 

er,  the  defendant,  after  imparlance,  had  pleaded  detainer  of  charters;  and,  on  **®***"®'' .®*^ 

demurrer,  judgment   was  given   by  the  C-urt  for  the  demandant,  which  was^  *  ^I-'V'J^ 

now  affirmed.     Per  Cur.     He  that  pleads  thU  plea  must  plead,  that  from  thcgr,  ought  to 

time  of  the  death  of  his  ancestors  he  was  provided  for,  and  that  such  provision  plead  that 

is  still  remaining  toassi^^n  her  dower,  if  she  would  deliver  her  charters.  nehaabeen 

alwaya  rea 

X.  RELATIVE  TO  THE  WKIF  OF  DOWER.*   .  still  iT^o 

(A)   Against  who  .t  it  liks-I  deliver  hia 

(B)  As  to  the  process  trf^vohh  to  nFCL\RivG.  charters, 

FuRvisv.  Waterhouse   H.  T.  IB7.3.  C.  P.  1  Mod.  197.  «to. 

A  s'fpersf'deii  was  moved  for  to  stav  proce'MlinfTs^  upon  a  2^rawl  cape  in  dow- It  maat  ap 
er^  qni'i    t'ro7tice  on  tyiarit ;  because   the   rpturn  of  the  summ  »ns  was  not  a(\er  P«".  by  ihe 
summons,  acrording  to  the  statute  of  3'  Eliz   r.  3,  the  words  of  which  statute  *"*""'■  '^ 
are,  *'that  after  every  summons  upon   the    land,  in  any  real  action,  14  days' ^j^^  ^^^^ 
notice,  ar  the  least,  before  the  dav  of  the  rernrn  thereof,  p'o*  lamationsof  the^©,  jn  the 
suMimons  shall  be  made  on  a    Sunday,   &.c  ,  at  or  near  th<    most  usual  door  of  pariah 
th"  «*huvches  or  chapels  of  that  town  or  parish  where  the  land  whereupon   the  where  the 

de<«th  of  the  hasbnnd,  for  the  life  of  the  wife  at  I  'ast.'*  This  Hesrription  is  framed  from 
the  purview  oF  27  Hen.  3.  c.  10.  comrnnnly  citlled  the  Htatote  of  Us^e  ;  at  preaerit,  it  is  to 
be  obiaerved,  th.ti  before  the  making  of  that  Htritate  the  ^reMtest  part  of  the  land  of  Enjiand 
was  conveyed  lo  ases,«the  property  or  poMo^sion  of  the  doil  being  vested  in  one  man,  and  the 
ase  or  profirs  thereof  to  another,  who^e  dirfictiona  with  regard  to  the  disposition  thereof  the 
former  was  in  conscience  obliged  to  follow,  and  might  he  compelled  by  a  court  of  equity 
to  obierve.  Now,  though  a  hasband  hnd  the  ai^e  (if  Inndi^  in  abnoltite  fee-simple,  yet  the 
wife  \v\i  not  entitled  to  any  d>)wer  therei  t.  he  not  bfiiig  seised  thereof;  wherefore  it  bo- 
camn  aManI  on  mArriage,  to  settle  by  express  deed  nome  special  etitate  tn  the  use  of  the 
hnsh.tnd  and  his  wife  for  their  lives,  in  joint  tennncN  or  jointure.  Which  settlement  would 
be  a  provision  for  the  wife  in  case  she  survived  her  husband.  At  length  the  statute  of  uses 
ordained  that  such  as  had  the  useof  landn  should  to  nil  intents  and  ptfrposes,  be  reputed  and 
taken  to  be  absolutely  seised  and  possessed  of  ihf  soil  itself.  In  consequence  of  which  le« 
gal  seisin,  all  wives  would  have  become  dowable  of  such  lands  as  were  held  to  the  use  of 
their  husbands,  and  ali^o  entitled  at  the  same  time  to  any  specinl  lands  that  might  be  settled 
in  jointure;  had  not  the  same  statute  provided  that,  upon  making  surh  an  estate  in  jointure 
to  the  wife  before  mamage,  ^he  shall  be  for  ever  precluded  from  her  dower;  4  Rep.  1.  2. 
Bat  then  thene  four  requisites  must  be  punctually  observed:  1st,  The  jointure  must  take  ef- 
fect immediately  on  the  death  of  the  husband:  Id,  It  must  be  for  her  own  life  at  least, 
and  not  per  auter  ot>,  or  for  any  term  of  vear^,  or  other  smaller  estate;  3d,  It  must  be 
made  to  herself,  and  no  other  in  tru.st  for  her;  4ih,  It  must  be  made,  and  so  in  the  deed 
particularly  expressed  to  be,  in  salisfiction  of  her  whole  dower,  and  not  of  any  particular 
part  of  it.  If  the  jointure  be  made  to  her  nder  marriage,  she  has  her  election  after  her 
huMband's  death,  as  in  dower  ad  ostium  fcclesiof,  and  iiia>  either  acccept  it  or  refuse  it 
and  betake  herself  to  her  dower  at  cointiiou  law;  for  «be  was  not  capable  of  consenting  to 
it  during  coverture;  and  if,  by  any  fraud  or  accident,  a  jointure  made  before  marriage  provee 
to  be  on  u  bad  title,  and  the  joinlre.ss  is  evirted,  or  turned  out  of  possession,  she  snail  then 
(by  the  provisions  of  ihe  same  statute)  have  her  dower  pro  tanto  at  the  common  law;  see 
2  Bla.  Com.  139. 

*  A  writ  of  dower  is  in  he  nature  of  a  wrir  of  right,  and  lies  where  the  heir  or  erre-te- 
nant  refuses  to  assign  dower  to  the  widow.  The  w:ir  of  dower  unde  ntl  kahet  lies  where 
no  dower  has  been  assigned;  but  if  any  ptrt  of  ihe  dower  has  been  assigned,  the  widd\v 
cannot  say  tiride  nil  habety  and  she  must  have  reccnrse  to  the  writ  of  dower  generally, 
which  is  a  more  extensive  remedy;  see  Gilb.  t'Ses,  374. 

t  A  writ  of  dower  lies  against  no  one  but  the  tenant  of  the  freehold;  see  2  Saund.  43; 
therefore  it  c  naol  be  brought  against  the  gtiardian  in  socage;  see  29  Ass.  68;  Bro.  Dow. 
PI.  63;  or  any  person  who  has  but  a  chattel  intere*  ,  as  a  tenant  by  elegit,  tenant  for  years, 
&c.;  sec.  9  Co.  17;  and  it  seems  that.  <tlthough  judgment  and  execution  should  be  had 
against  snch  a  tenant,  yet  he  may  afterwards  enter  upon  the  demandant;  see  1  Leon.  92. 
So  the  reversioner  may  be  received  to  save  his  title,  where  the  suit  isbr  ought  against  the  te- 
ant  for  life;  see  Godsb.  126. 

VOL.  VIII.  1?1 
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l|rotIftBaa  summons  was  made  doth  lie;  and  that  proclamations  so  made  shall  be  return- 
ti©n  ofiaoi  ed,  tofether  with  the  names  of  the  sumoners.^'  Secondl/,  the  land  lieth  in  a 
noM  was    ^jji  ^.^11^^  Heriock,  and  the  return  is  of  a  proclamation  of  summons  at  the.p»" 

rish  church  of  Halifax;  and  it  does  not  appear  that  the  land  lies  within  that 

parish.     The  Court  held  the  objection  tenable. 
I  486  "I  (C)  Pleadings. 

Tk«  d«oUr  (a)  Declaration, 

•tion  1.  Whelpdale  v.  Whelpdale.  T.  T.  1683.  C.  P.  3  I^ev.  169. 

■hoald  d«  jj  ^^^  resolved,  that  a  count  in  dower  must  demand  a  third  part  of  the  whole 
tkird  ofth*  premises,  and  not  a  certain  quantity,. though,  in  truth,  a  third  part  of  the  whole. 
whoUpren  2.  Kent  t.  Kerry.  E.  T.  1725.  K.  B.  8  Mod.  355. 

ifM;  In  dower  the  plaintiff  declared  for  her  dower  in  three  messuages  and  three 

And  not  aie  tenements.      The  Court  held  the  ivord  tenement  too  uncertain,  and  therefore 
th«  wrd     that  the  declaration  could  not  be  susitained. 
ten^meiit.  (5)  pi^^s  and  replication.^ 

In  dower,  1.  Anon.  H.  T.  1273.  C.  P.  2  Mod.  T8;  S,  C.  2  Saund.  44. 

the  ^®1^°^  In  dower  the  teaant  pleaded,  that  a  lease  was  made  by  the  husband  for  99 
Saf  theha»y**">  before  any  title  of  dower  accrued,  which  lease  was  yet  in  being,  and 
baod  or  the  B^o^^^  ^^^^  the  lessor  afterwards  granted  the  reversion  to  J.  S.,  and  died;^ 
demaoddDt  and  that  J.  S.  devised  to  the  tenant  for  life.  The  demandant  replied,  that  the 
made  a       lessor  made  a  feoffment  in  fee.     The  tenant  demurred. 

leafe,  still      .  p^,.  Q^^^      "phe  substance  of  the  plea  is  good,  because  there  was  a  privity 
thc^Mtata^  in  the  grantee,  and  It  was  for  his  benefit  to  avoid  the  demandant's  seisin. 
I  487  [  2.  Anderson  v.  Anderson.  T.  T.   1743.  C.  P.  2  Blac.  1157. 

before  any  In  dower,  it  was  moved  for  leave  to  plead,  Ist,  Ae  unq\*e9  seisie  qttt  dower. 
title  todow2d,  JV«  unques  aecoupl^.,  ^c.  and  2  Wils.  118.  was  cited,  where  the  same  thing 
m  accrued,  had  been  aone.  But  it  not  appearing  that  this  matter  was  then  under  consider- 
*5**h**°^*^  ation  of  the  Court,  Gould  and  Blackstooe,  Js.,  thought  leave  should  not  be 
edtbere  granted;  because,  1st,  The  two  pleas  must  be  tried  in  two  several  jurisdic- 
-.  .  '  tions,  by  jury,  and  by  the  certificate  of  the  ordinary.  3dly,  It  tended  to  de- 
ant  in^do^w  ^^y  ^^^  widow,  whose  subsistence  may  depend  on  the  event  of  the  suit.  Dow- 
er cannot  ®^  i^  festinum  remedttim,  and  therefore  no  essoin  is  allowed  therein.  Sdiy, 
plead  ne  Gould,  J.,  thought  the  pleas  inconsistent. — Rule  refused. 
tmque$  S.  Green  v.  Roe.  T.  T.   1737.  C  P.  2  Can.  68  U 

Meisie,  and  Jq  ^ower,  the  defendant  pleaded  that  A.  B.  was  seised  in  fee,  and  made  a 
a\it9at  ^®**®  *^  ^-  ■'^•J  ^"'  ^'^  ^^^  show  when  seised  in  fee,  or  that  the  term  was  aa- 
eoupU.  signed  to  him;  so  it  might  be  afler  coverture  After  judgment  for  the  deman- 
And  the      dant,  C.  D.  claiming  by  lease  for  years  from  A.  B.,  father  of  the  damandanl^ 

plea  of  lea       *  The  proceis  is  by  rammeofl  to  appear;  and  if  the  tenant  neglecta,  or  doea  not  eaat  an 
■ee  for         essoign  {$emble,  no  easoign  is  allowed,  2  Rtac.  1167.)  then  by  grand  cape  and  petit  cape 
years  ought  in  the  C.  P.;  see  F.  N.  B.  148;  Febr.  Dow.  48;  2  Saand   48.  o.     No  notice  ef  sooimone 
not  to  be     by  the  demandant  is  necessary;  see  2  Saond.  Rep.  48.     If  the  lands  lie  in  several  parishe»» 
received  afa  proclamation  at  the  charch  door  of  one  is  snfficient;  see  Hob.  188.    Thesammons  ie  re- 
tomable  on  the  day  of  the  return  of  the  writ;  see  2  Saond.  48.     On  the  retnm  of  the  asm- 
mons,  thp  tenant'a  attorney  may  enter  nppe.irance  with  the  filacer,  and  pray  view,  4fcc 
Then  passes,  in  some  cases,  a  writ  of  view,  whereby  the  sheriflT  u  to  show  the  tenant'e 
land;   and,   on  fetnrn.  the  tenant's  attorney  takes  a  declaration,  and  generally  pleads  nt 
unque  seisie,  &c.;  see  Ball.  N.  P.  119;  2  Saund.  44.  n.;     om.  Diir.  Pleader.  278.     If  te- 
nant appears  not  at  the  return,  demandant  is  entitled  to  judgment  of  seisin  and  writ  of  in- 
quiry of  damages;  if  he  does  not  appear  at  the  return,  demandant  may  waive  tbedefaalt» 
and  take  an  appearance;  see -6  Mod.  4;  1  Salk.  21 6^  2  Saund.  Rep.  48. 

The  jury  process  in  this  ac'ion  is  the  same  as  in  personal  actions  in  the  C.  P.  viz.  a  ve^ 
nirefaeiag,  and  a  habeas  corpora  juratorum;  see  2  Saund.  880;  2  Wils.  121.  And  by 
24  Geo.^  2.  c.  48.  it  is  enacted,  *'  that  in  all  writs  of  dower,  ttnde  nihil  hahet  after  iaane 
joined,  it  shall  not  be  needful  or  requisite  to  have  above  fifteen  days  between  the  teste  aad 
the  return  of  the  venire  faeiag,  or  any  other  process  o  be  sued  out  for  the  trial  of  the  said 
issue,  but  that  the  wri-  of  ventre  /aetas,  and  other  process,  after  issue  joined  until  jndg* 
ment  be  given,  having  only  fifteen  days  between  the  teste  and  the  return  thereof,  shall  bo 
good  and  eflfectnal  in  law  as  ia  used  in  personal  action.*' 

t  As  to  the  particular  pleas  which  may  he  pleofiod.  and  the  replications  replied  thereto, 
■ee  Park  on  Dower,  froms  p.  287  to  298;  and  the  f  rma  thereof  in  Petendorflf's  Index  Civ. 
^v.  p.  120.  121. 
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prayed  to  be  received;  but  the  Court  held,  after  judgment  the  lessee  eould  ^^ plM and 
not  be  received.  judgment 

4.  Ilderton  v.  Ilderton.  T.  T.   179f^.  C,  P.  2  H.  Bl.  145.  mln^nt'' 

This  was  a  proceeding  in  dower;  the  marriage  was  celebrated  in  Seotland.  rp^ 
There  was  a  plea,  that  the  demandant  was  never  accoupled  to  T.  I.,  deceased,  yjagg™^^  ^ 
io  lawful  matrimony.      To  this  plea  there  was  a  replication,   which  stated  a nelebrated 
marriage  at  Edinburgh,  in  that  part  of  Great  Britain  called   Scotland.     On  in  ScotUnd 
demurrer,  assigning  for  cause  that  the  plainti    had  not  laid  any  place,  by  way  ^o  &  P^^a  of 
of  venue,  where  the  supposed  v  arriage  was  had,  ***  ungues 

The  Court  said,  it  was  anciently  the  opinion  of  lawyers,  that  a  jury  of  one  Jj," ,"5}^^ 
county  could  not  try  any  matter  arising  within  another  county,   and  a  foreign  tion  need 
county  was  almost  as  formidable  a  thing,   in  point  of  jurisdiction  to  try,  as  a  not  state  by 
foreign  country.     The  place,  therefore,  in  which  every  alleged  fact  was  done,  way  of 


was  to  be  shown  upon  the  pleadings,  that  it  might  be  known  to  what  county  the  ^^°'>*  ^^•^ 
comitaiuum,  that  the  process  might  goto  both  counties.     The  principle  now  is|,  conramma 


jury  process  should  go;  and  if  the  facts  .arose  in  two  counties,  or  in  con&iu) 


riage  was 


that  the  place  laid  in  the  declaration  draws  to  it  the  trial  of  every  thing  that  is  ted  in  any 
transitory;  and  it  should  seem  that  neither  forms  of  pleading,  nor  ancient  rules  pl'ce  in  Em 
of  pleading,  established  upon  a  different  principle,  ought  now  to  prevail.  InS**"^* 
point  of  substance,  the  question  on  this  marriage  in  Scotland,  arising  inciden- 
tally in  a  suit  in  dower,  of  which  we  have  original  jurisdiction,  is,  for  the  pur- 
pose of  this  cause,  within  our  jurisdiction,  without  the  assistance  of  a  fiction; 
and  the  venue,  tor  the  mere  purpose  of  trial,  being  necessarily  the  venue  laid 
in  the  declaration,  the  inserting  it  in  the  replication  would  have  been  nugatory, 
and  the  want  of  it  can  do  no  harm. 

(D)  Evidence.*  [  488  ] 

(E)  Verdict  and  writ  of  iNjiuiRX-t  '^  •  defend 

(F)  Damages.  ant  in  dew 

1.  RoEv.  Roe.  T.  T.   1775.  K.  B.  7  Mod.  333.  Ind  purS 

On  a  writ  of  dower  the  defendant  appeared  and  pleaded  UnU  temps  ptUl;  ^P"  tout  temp$ 
on  which  there  was  a  writ  of  seisin  and  a  writ  of  inquiry  of  damages.     The  prist ,  the 
^question  was,  what  damages  the  demandant  was  entitled  to?   The  Court  held,  demandant 
that  she  was  entitled  t<%  damages  from  the  date  of  the  original  to  the  writ  of  "^b^'  ^^^^ 
inquiiy.  J*"*'** 

2.  DoBsoN  V.  DoBsoN.  E.  T.  1734.  K.  B.  Ca.  Temp.  Hard.  19;  S.  C.      JJ^J^  ^r  the 

Barnard,  180.  origiAal  to 

A  writ  of  dower  unde  nihil  habei,  was  brought  in  the  Duchy  Court  of  Lan-  the  writ  of 
caster,   and  judgment  was  given   for  the  demandant.     A  writ  of  seisin  was  ioqairy- 
awarded  accordingly,  and  a  writ  of  inquiry;  and,  on  the  return  of  it,  damages  3o,  dama 
were  given  to  the  widow  to  the  full  value  of  the  dower,  from  the  death  of  her  KJ^  J">" 
husband  to  the  return  of  the  writ  of  inquiry.     A  writ  of  error  was  brought  in  ^f*  j,e  ^na 
this  court;  and  it  was  objected,  that  the  damages  were  improper  from  the  time  band  till  the 
they  were  awarded;  because  these  damages  were  given  a  morie  tnrt,  whereas  widow 
they  should  not  have  been,  but  from  the  time   of  suing  out  the  writ  of  dower,  bave  Beisiaj 
since  it  does  not  appear  there  was  any  dr^mand  of  dower  in  fad.     And  in  Co.  ^i**  **•  «*▼ 
Lit.  fe.    it  is  said,  that  the  demandant  should  take  care  to  make  demand  Mf°nJ*Mn  a 
soon  as  possible,  lest  she  lose  the  value  of  her  dower,  and  that  the'heir  does  ^^.j^  of  dow 
DO  wrong  till  a  demand  is  made.     The  Court  held  if  there  be  no  demand  it  ^nde  nihil 
ought  to  be  pleaded.  hahet,  an 

(G)   JuDGMExVT.  '?*a*     d. 

*  The  wife  ihould  prodace  witnesses  to  prove  the  death  of  lior  husband,  if  it  be  desired;  ^^^  ^f 
see  Mo,  14.  dower 

In  dower  a  remitter  to  defeat  the  estate  of  the  husband  cannot  be  given  in  evidence  under     ^^^ 
ne  unque  seise  que  dower,  but  must  be  specially  pleaded,  see  1  Dy.  41.  pi.  1.  ^   So,  a  reco- 
very in  dower  will  stop  the  tenant,  and  all  claiming  under  him,  from  giving  a  prior  term  in  a 
stranger  in  evidence,  see2Ld.  Rnym.  1293. 

t  The  verdict  should  state,  first,  the  death  of  the  husband  seised,  and  his  estate,  and  time 
of  decease;  secondly,  the  annual  value  of  the  land;  thirdly,  damages  for  detention;  and  last- 
ly, the  coats;  see  2  Saund.  331.  44.  e.  If  the  jury  do  not  find  a  proper  verdict,  the  omission 
may  be  supplied  by  a  writ  ef  inquiry;  see  1  Leon.  92  . 
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I.  SpiiLFRv.  Adams.   H.  T.   1721.  K.  B.  8  Mod.  25. 

In  dower,        Tn  dowr  it   *  ns  ohjcciid,  thai  th.»ugh  damages  might  be  given  in  this  case, 

there  shall   y<^  j  it  o   *  ;,     ^,,   to    <•  p'ven  on  tliejud»^iiient,  9W^ci  vtcupertt  cloieviy  this  b  ing 

1   .  ^^   J    in  <i  reii  .*.  •:    -     for  -^   iom*  lUv  >^latu:n  of  Gloster  no  damages  were  allowed  in 

^^^^?    ^  a  real  .1  t;         Mi  m o}.*"*  ih  •  dai.  a«jt\s  outjht  to  be  ffiv(*n   t'rom  the  lime  of  the 
roent  to  re    ,.  .      ,.  .   '^    .         ^  i  i      .i        l     •  ■      •/•  .r 

cover  the     dis^^t'i-^ii  •..:•:;    atii  i    «•(•  'v.u  ul  i.-.quiry   returned  b>  the  sheri.^,   if  there  were 

value  and    no  wil'iji   if-:  ^y  by   tao  (IrrDanda'.it.       To  wh  ch  it  was  answered,  and   rcst»lved 
damages.*    by  the  Coir,  that   bv  tho  statute  of  ^^lerton,   the  widow,  in  a  writ  of  dower, 
shal"  reeovf"  'he  value   oi  her  dower  in  damages  from  the  death  of  hi-r  hus- 
bani  to  th'   'la*  that  she  recovers  the  dower  itself 
Bulajudg  2.   A   r.woKTH  v.  RnnF.RTs.  T.  T.  16r)0.  K,  B.  1  Lev.  33. 

ment  in  p^,-  Cur      In  dower  the  judgment  is  a  complete  judgment  at  common  law, 

dower  is     without  the  dainag.  a.  whi<  h  are  given  bv  tlie  statute  of  3Iarlbridge. 
w'ithoui  da  ^-   "^'  ^ '  YvH  Rvr\.  T.  t.  1*^8.  K.  B.  ^2  Sh  w.  62. 

mages.  Writ  of  error  on  a  jndirineiit  in  a  writ  of  d<»wer  in  C.  P.,  where  the  tenant 

If  the  ten    pleads  an  estate  for  life,  settled  on  the  demandant,  and  avers  it  was  in  lien  of 
ant  does  not  dower,  viz.  for  her  jointHre.  U;«on  thi<  issue  was  joined,  and  at  the  day  in  bank 
appear  at    the  tenant  made  default;  upon  that  issued  a  petit  cape,  which,  being  returned^ 
the  return   judement  was  given  for  the  demandant. 
la!^"fT  ill)  Amendment. 

meiu  shall  1-    Wheipdalp.  V.  Whelpdale.  T.  T.  1683.  C.  P.  S  Lev    169. 

bo  given  In  dower  for  three  messuages  and  ddy  acres  of  land,  the  tenant  demurred, 

for  the  de  and  assigned  for  cause  that  the  ihiid  part  thereof  ought  to  have  been  de- 
mandant,    nianded. 

Where  the  Wyndham  and  Charlton,  Js.,  were  of  opinion  that  it  was  anendable;  but 
d  d'th*™"**  Levinz,  J.,  entertained  a  dilferent  npini  n:  observing,  that  it  'Mi^jiht  not  to  he 
messaaies  ^^n^^nded,  it  being  a  mere  ignorance  of  the  clerk  to  demand  three  entire  mes- 
instead  of  suages,  where  he  ought  to  demand  the  thiid  part  only,  and  such  ignorance  is 
the  third     not  amendable;  8  Co.  59.  a. 

pjirt  thero  o     Wood  v.  Brandford    H.  T.  1701.  K.  B.  7  Alod.  124. 

of,  ii  waS  In  dower  it  appeared  on  record,  on  a  writ  of  error,  that  the  defendant  being 
mendiblc  ^^  infant  had  appeared  by  attorney;  it  was  suggested  that  there  was  an  admit- 
g       '      '    tanreof  a  guardian  in  the  court  below. 

cord  may  ^^^  Cw\  If  the  case  be  as  represented,  it  is  good  cause  to  amend  the  re- 
be  amended  cord. -^See  2  I  ev.  3a;  2  Saund.  212.  2  Salk.  270;  1  Lev.  181;  I  I^ed.  147. 
by  the  pro  3.  Frances  Lady  Cobham,  demandant,  v.  M\tthew  Tomlixson,  in  dower. 
cecdings  E.  T.  1670.  C.  P.  T.  Jones,  6. 

***^°a^S  1  ^^^  demandant  counts  of  150  acres  of  land,  in  the  county  of  Kent,  of  the 
A  d  h  t®""f^  of  gavelkind,  where  the  custom  is,  that  the  wife  shall  be  endowed  of  the 
cord  has  n^'^t^ty  Hum  sola  ff  r'tst  i  virerit.  The  tenant  pleads  as  to  fifty  ace-*,  parcel  nf 
be«Mi  iiiiicn  t^*®  '^'^id  land,  joint  tenancy  with  J  S. ;  buj  does  not  show  by  what  gift  as  to  2*)0 
dod,  not  acres,  other  part,  a  recovery  of  the  defemlani,  against  Sir  Henry  Heron,  and 
wuhsiaiid  as  to  fifty  a  res,  the  residue  of  the  -^aid  l')0  n  >ri  tenure.  It  was  m  ned  :hat 
iug  a  dis  here  was  a  discontinuance  as  to  fit>y  acres.  The  question  was  wIujS^t  it 
anciT       could  be  amended? 

peared.  Archer,  J.,  was  of  opinion  that  it  could  not  be  amended,   and  relieii   on   '7 

n.  8.  8.  1.  But  V^aughan,  C.  J.,  aiid  Wild,  J.,  onihe  conrary,  said  'hat  it 
ought  to  be  amended,  being  merely  vitinm  tlerifi.  Whereupon  it  was  amend- 
ed. 

4.  Bern  v.  Behn.  M.  T.  17^1   K.   B.  Ca.  Temp.  Hard.  72. 
So,  judg  A  writ  of  d  wer  was  brought  in  the  C   P.,  in  Ireland,  and  a  verdict  for  the 

J^^®°jJ^^^^^  demandant,  and  judgment  thereon.     The  plaintiff's  counsel  in  error  said,  thai 
am  was       ^^^  judgment  is  erroneous,  because  there  are  two  amerciaments  of  the  tenant, 
perrniited    whereas  he  r»u<rht  nof  to  have  been  pimis^ied  the  last  time,  it  being  for  no    de- 
\o  be  amen  faul'  of  his,  but  on  the   receipt  oftenant  tor  voars. 
dedaftera        Per  Citr.     The  oidv  duibt  is  n  la  ing  to  the  two  amerciaments   at  common 

^"klifAJ^^^'  ^^^orc  the  statutes  16  &.  17  Car  2.  c.  8.  it  an  amerciament  was  entered 
ror  Droognt      ^  „        .  - 

1  h.it  IS,  to  fpcmcr  soi-id  of  »   ililrd  in  i;evfialtv,  hv  metes   and  bounds  and  tho  mesne 
profits  and  Jam.jgcs;   sco  2  Sand;  41. 
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instead  of  a  cariafur,  thonph  it  was  for  the  benefit  of  the  defendant,  yet,  as  it  by  striking 
was  the  judgment  of  the  Court,  he  might  assign  that  for  error  himself^  ho\vev-°"*  ^^^  ®f 
er,  it  may  be  amended  under  the  statiite. — Judgment  afiirmed  ^^^  amer 

XI.  RELATIVE  TO  THE  FORFEll UHE  OF.*^  s^rJ^riheJe 

DRAIMAGE    See  tit    LimiiaUon^  6ta.M/«  of  in. 

DRAMA.  See  tit.   Copyrif:ht. 

DRAWBACKS.  See  tits.  Excise  and  Customs ;  Exportation. 

DRIVIKG.-^  See  tit.  Action;  and  antCy  vol.  v.  p.  66.  f  491   1 

Wayde  v.  Carr.  H.  T.  1823.  K.  B.  2  D.  &  R,  Q55. 

Defendant's  carriage  was  on  the  wrong  side  of  the  road,  and  in  attempting  In  driring, 
to  pass  on  the  near  instead  of  the  ofi'side,  plaintiff  sustained  damages.  Thc^he  law  of 
Court  held  that,  it  was  for  the  jury  to  decide  the  question  of  neghgence,  with-  ^^^  '®*^  ** 
out  regard  to  the  law  of  the  road,  lie  brought  this  action  on  the  case  for  neg-  "ougjd^.|.tj 
ligence.  The  jury  found  a  verdict  for  the  defendant,  which  it  was  now  moved  „  inflexi 
to  set  aside;  that  the  defendant  had  acted,  according  to  the  evidence,  contrary  ble. 
to  the  u  iversal  law  and  usage  of  the  road. 

Scd  p  r  Cur.  The  question  in  this  case  was  a  question  of  neglicence;  of 
this  the  jury  were  the  best  judges,  and  independently  of  the  law  of  the  road,  it 
was  their  province  to  determine  whether  the  accident  arose  from  the  negli- 
gence of  the  defendant's  servant.  They  had  acquitted  him  of  negligence,  and, 
having  all  the  circum?»tances  of  the  case  before  them,  had  found  their  verdict 
for  the  defendant;  and,  therefore,  there  was  no  ground  for  this  a^^plication. 

DRrJ>rKEJ>rjsrESS.     Sectits.   Deed;  Intoxication. 

DUCES   TECUM,     See  tits.   Sabpana;   fVitmas. 

DUEL.      . 

1.  Rfx  V.  Rice.  E.  T.  180:3.  K.  B  3  East,  58 1. 

The  defendant,  a  lieutenant  in  the  navv,  had  sent  a  letter  to  his  superior  of^  T|,g  jgjn,^, 
ficer,  provoking  htm  to  fight  a  duel  with  him,  in  consequence  of  certain  charg-  ate  chal 
es  thrown  out  against  him  hv  the  other,  reflecting  up'  n  his  chaiacter  and  con- lenging  an 
duct  while  servtng  as  an    officer  under  him,  and  of  certain  acts  done  by  the  su-  o^^^«»"  to 
perior  ofiirer  tendine  to  degrade  the  defendant  in  the  eyes  of  the  crew.     The  ^g"*®  °°«l» 
defendant  was  now  brotight  tip  f)r  jtidgment.     The   Court   severely    animad-     j^^^^g 
verted  unthe  several  circumstances  of  provocation  on  the  part  of  the  piosecu-  tht-  pnivo 
tor,  which  had  led  to  the  challenge    given   by  the   defendant;   but,  jn    passing  caiion, 
sentence,  said:  it  is  a  doctrine  not  *  i  modern  date,  but  coeval  with  the  first  in- 
stitutions of  oui  laws,  that  to  kill  a  man  m  a  duel  am<>uiLts  to  the  crime  of  de- 
liberate murder.     In  this  case,  fortunately  for  the  defendant,  the  crime  lie  has 
to  atone  f9r  is  not  of  so  black  a  dye.     He  is  to  receive   sentence  onlv  for  at- 
tempting to  provoke  a  duel.     The  punishment  for  this  offence,  as  a  misdemean- 
our, is  discretionary,  and  must  be  guided  by  such  circumstances  of  aggrava- 
tion or  mitigation  as  are  to  be  found  in  the  offence.     They  then  passed  sen- 
tence.—See  1  Hale's  PI.  452;  4RoU  Rep.  360;  3  Bulstr.  171.  172;  Foster's 
Crown  L.  '206. 

2.     Bex  v.  Phiwlips.    E.  T.    180?.  K.  B.  6  East,  464;  S.  C.  2  Smith's        f  492  J 

Rep.  550. 

In  this  case  it  was  alleged,  in  an  indictment,  that  the  defendant  unlawfully  Or  the  of 
and  maliciously  intending  to  do  great  bodily  harm  and  in  schief  to   A.  B.,  and  fence  of  en 
to  break  the  peace,  &c.,  wickedly  and  maliciously  did  endeavour  to  stir  up,  ^®^^**°""8 
provoke,  and  excite  A.  B  to  challenge  the  defendant  to  fight  a  duel  with  him,  ^nmheMo* 
A.  B.,  by  then  and  there  writ^ag,  sending  and  delivering  to  him,  A.  B.,  a  scan-  g^^^j  ^  g^al 
dalous,  malicious  and  provoking  letter  from  the  defendant  to  A.  B. ,  to  the  fol-ienge,  it  aa 
lowing  effect:  "  Sir,  it  will,  I  conclude  from  the  description  you  gave  of  your  iudiciable 

♦•  The  forfeiture  of  a  dower  nviy  ar  jse  from  the  wife's  own  misconduct  or  crime;  see  .5  ™'*  ®'"® 
At  6  Edw.  6.  c.  11:  os   if  she  he  aJ'ninind  of  irciHon  or  felony;   see  !  In.-^t.  33.  a;    13    Rep. 
23;  and  not  pnrdoncrl;   ihid:  or  if  she  a>iuns  the  bind  assigned  her  for  her  dower,  she  for- 
feits it  ipso  facto,  and  the  heir  may  recover  it  by  action;  see  6  Edw.  1.  c  7. 

+  By  1  Goo,  4.  c.  4.  if  my  pnrsoii  be  maimed  or  injured  by  the  wilful  miBConduct  of  dri- 
vers of  public  carriH£;p&,  the  driver  is  to  be  deemed  guilty  of  a  misdemeanor,  and  punisha- 
ble as  such  by  fine  and  imprisonment.  Provided  also,  that  this  act  shall  not  extend  to  hack- 
nev  coaches. 
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feelings  and  ideas  with  respect  to  insult  Jn  a  letter  to  C«  D.,  of  last  Monday's 
date,  be  sufficient  for  me  to  tell  you  tha'  in  the  wht>le  of  the  Carmarthenshire 
election  business,  as  far  as  it  relates  to  me,  you  havr  behavf  d  like  a  blackguard. 
I  shall  expect  to  hear  from  you  on  this  su Inject,  and  will  punctually  attend  to 
any  appointment  you  ma^'  think  proper  to  make,'^  with  intent  to  stir  op,  pro- 
voke^ and  excite  iht  said  A..B.  io  ihalln'ge  th^  defendant  ioJi*:ht  a  duel  tnth  ntm, 
Sfc.  against  the  peace,  S^c.  The  question  was,  whether  the  count  so  framed 
contained  in  itself  a  sufficient  charge  of  an  o  ence  indictable  by  the  la^  of  the 
land.  The  Court,  in  declnrir  g  judgment,  adverted  to  the  arguments  that  bad 
been  had  recourse  to.  They  said,  it  hai^  been  argued  on  the  part  of  the  de- 
fendant, that  the  allegations  in  the  information  amount  to  no  more  than  this, 
that  the  defendant  sent  a  letter  to  jtrovoke  the  prosecutor  to  return  him  a  chal- 
lenge; and  that,  ahhoughthe  .sending  of  a  direct  challenge  may,  from  its  im- 
mediate tendency  tf»  a  breach  of  the  peace,  be  a  misdemeanour,  yet  the  en- 
deavour by  sending  a  letter  to  provoke  a  challenge,  not  having  an  immediate 
tendency  to  a  breach  of  the  peace,  but  only  a  tendency  to  provoke  that  which 
-may  have  a  teidency  to  a  breach  of  the  peace,  in  not  such  a  misdenieanour, 
unless  it  appears  that  a  breach  o<  the  peace  would  have  followed  mimediately 
upon  it.  TheQiieen  V.  I  angley  (Salk  ()97.  Ld.  Faym.  29.)  has  been  cited, 
where  it  is  Raid  that  words  which  tend  directly  to  a  breach  of  the  peace,  as  if 
one  man  challenge  another,  are  indictable;  and  that  case  has  been  relied  up- 
on to  show  that  they  must  contain  a  direct  challenge.  But  in  that  very  case 
the  distinction  is  taken,  that  if  the  words  there  had  been  written,  the  indict- 
ment would  have  laid,  for  that  is  a  libel.  And  here  we  must  recollect  the  pro- 
vocation to  the  challenge,  and  the  words  which  are  used,  '^  you  have  behaved 
like  a  blackguard,"  kc.  which  are  all  contained  in  a  letter  written  bv  the  de- 
fendant, and  we  do  not  see  that,  when  they  have  a  tendency  to  provoke  a  chal- 
lenge, they  are  the  less  indictable  because  the  effect  is  not  directly  produced 
which  was  evidently  intended  they  should. 

3.  Bromwich's  case'  E.  T.  1642.  K.  B.  I  Lev.  180. 
Bat  t  per  Qn  ^n  indictment  against  A.  B.,  as  second,  for  being  present  at  the  killing 
son  w»*<>  of  C.  D  ,  it  was  proved  that,  when  the  quarrel  took  place  between  C.  D.  and 
r  493^  ^  ^''  ^^^^^  ^^  ^^  ^  tavern,  E.  F  said,  if  we  fight  at  this  time,  I  shall  have 
or  in  a  da  ^^®  disadvantage,  from  the  height  of  the  heels  of  my  shoes,  and  thatpreaently 
el*  if  he  afterwards  they  went  out  into  the  fields,  and  C.  D.  was  there  killed;  £.  F.,tbe 
be  Blaster  principal,  being  a  peer,  he  was  tried  by  his  peers,  and  found  guilty  of  man- 
or hia  tem  slaughter.  On  this  trial  against  A.  B.,  the  Courtsaid,  the  evidence  was  clear 
per  at  ihe  of  their  intention  to  fight  when  they  went  out  of  the  tavern,  and  the  quarrel  be- 
afw'the  '  *°S  ^^^y  *®"<^***'*g  words,  and  they  fighting'  within  a  little  time  afterwards,  it 
qoiirrel,  he^^'^  ^^^^ '"tirder,  because  there  need  not  be  the  time  of  night  between  the 
cftlmiv  Hnyn  quarrel  and  the  fight  to  make  it  murder,  but  such  time  only  as  it  may  appear 
hia  shoes  not  to  have  been  done  in  the  first  passion;  for  E  F.  had  considered  the  disad- 
K- V^h  •  ^*"^*S®  °^  ^*®  shoes.  The  Court  directed  the  jury  to  find  A.  B,  guilty  of  mur- 
T  death  en  ^^^*  ^^^  *^®^  found  him  guihy  of  manslaughter  only, 
■aes,  gnilty  ^'  Maworidge*s  case.     Cited  Fort.  295. 

of  morder.       Words  of  anjrer  happening,  M.  threw  a  bottle  with  great  force  at  the  head 
Aod  even    of  one  C,  and  immediately  drew  his  sword;  C.  returned  a  bottle  at  the  bead 
in  the  caaeof  M.,  and  wounded  him,  whereupon  M.  stabbed  C.     The  Court  ruled  this  to 
of  a  radaea      •  Killing  by  fighting  may  be  either  murder,  niMJislaughter,  or  homicide,  according  to  cir- 
^?'      k      eomatancos;  nrat,  murdf»r,  where  two  persons  delibera'ely  fight  a  duel,  and  one  is  killed;  see 
where  the    i  Hale,  P.  C.  448;  secondly,  manslaughter,   where  the  parties  fight  in  the  heat  of  passion, 
partiea  loti    gee  3  Inst.  51;  and  las' ly,  if  two  men  fight  upon  a  sudden  quarrel,  and  «>ne  of  themafler  a 
while  endeavours  to  avoid  any  struggle,  and  retreats,  as  far  as  lie  can,   until  at  length  do 
means  of  escnping  his  assailant  remain  to  him,  and  he  then  turns  round  and  kills  his  assail- 
ant; in  order  to   avoid    destruction,  this  homicide   is  excusable,  as  being  committed  in  self 
defence;   see  Fost.  277.      But  if  the  person  assaulted  do  not  fall  upon  the  aggressor  until 
the  affray  is  over,  or  when  he  is  running  away,  this  is  revenge,  and  not  defence;  see  4  Bk. 
Com.  185.  Neither,  under  the  colour  of  self  defence,  will  the  law  permit  a  man  to  screen 
himself  from  the  guilt  of  deliberate  murder;  for,  if  A.  and  B.  agree  to  fight  a  duel,  and  A. 
give  the  first  onset,  and  B.  retreat  as  far  as  he  safely  can,  and  then  kill  A.,  this  ia  mu^er, 
because  of  the  previous  malice  and  concerted  design;  see  1  Hale.  P.  C.  479, 
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be  murder,  for  M.  in  throwing  the  bottle,  showed  an  intention  to  do  some  mediatelf 
great  mischief,  and  his  drawing  his  sword  immediately  showed  that  he  intend- ^S^^  ^^>^ 
ed  to  follow  his  blow,  and  it  was  lawful  for  C,  being  so  assaulted,  to  return  the  ^f'^?*^! 

^^'^'•'  with  cir 

6.  Rex  V.  Oneby.  T.  T.  17^26.  K.  B.  9  Stra.  766;  S.  C.  2  Ld.  Raym.    1489.  cumstancee 

Upon  an  indictment  for  murd(^r,  a  special  verdict  was  found,  disclosing  that  which  a 
the  prisoner  being  in  company  with  the  deceased  and  three  other  persons  at  a  moont  to 
tavern  in  a  friendly  manner,  aAer  some  time  be^an  playing   at  hazard,  when  '"Q''^^- 
Rich,  one  of  the  company,  asked  if  any  one  would  set  him  three  half  crowns;  ^''»  }^^^^ 
whereupon  the  deceased  in  a  jocular  manner  laid  down  three  halfpence,  teJJ-opol**  *'* 
ing  Rich  that  he  had  set  him  three  pieces;  and  the  prisoner  at  the  same  time  ^g^i  ^^^^ 
set  Rich  three  half  crowns,  and  lost  them  to  him.     Immediately  aAer   which,  ing,  when 
in  an  angry  manner,  he  turned  about  to  the  deceased,  and  said,  it  was  an  im-  the  combat 
pertinent  thing  to  set  halfpence,  and  that  he  was  an  impertinent  puppy  for  so  bogins*  ttxtl 
doing;  to  which  the  deceased  answered,  whoever  called   him  so  w&4  a  rascal.  I°®  T^^J  ^® 
Thereupon  the  prisoner  took  up  a  bottle,  and  with  great   force  threw  it  at  the  jv^^'^i,^  y  ^ 
deceased's  head,  but  did  not  hit  him,  the  bottle  only  brushing  some  of  the  pow-olent  con 
der  out  of  his'  hair.     The  deceased,  in  return,  immediately  tossed  a  candle-  dact  which 
stick  or  bottle  at  the  prisoner,  which  missed  him;  upon  which  they  both  rose  th*' party 
up  to  fetch  their  swords,  which  then  hung  up  in  the  room,   and  the  deceased  killing  par 
drew  his  sword;  but  the  prisoner  was  prevented  from  drawing  his  by  the  com-g*^^  .^^ 
pany.     The  deceased  thereupon  threw  away  his  sword;  and  the  company  in-   r  49^  1 
terposing,  they  sat  down  again  for  the  space  of  an  hour.     At  the  expiration  ofgig^^e;  es 
that  time  the  deceased  said  to  the  prisoner,  *'  We  have  had  hot  words,  but  you  pecially 
were  the  aggressor;  but  I  think  we  may  pass  it  over;"  and,  at  the  same  time,  where  there 
offered  his  hand  to  the  prisoner,  who  made  answer  **  No,  damn   you,   I  will"^*™®  fo' 
havp  your  blood."     After  which,  the  reckoning  being  paid,  all  the  <^o"ip""y>  ^p^^gu^h ' 
except  the  prisoner,  went  out  of  the  room  to  go  home:  and   he   called  to  the  g^jp^gg^j^^, 
deceased,  saying,  "  young  man,  come  back;  I  have  something  to  say  to  you  "  are  uj»ed  as 
Whereupon  the  deceased  returned  into  the   room,  and  rhe  door  was  closed,  manifest  de 
and  the  rest  of  the  company  excluded;  but  they   heard  a  clashing  of  swords,  bbeiation. 
and  the  prisoner  gave  the  deceased  ^he   mortal   wound.     It  wa*^  also  found, 
that  at  the  breaking  up  of  the  company  the  prisoner  had  his  great  coat  thrown 
over  his  shoulders, and  that  he  received  three  slight  wounds  in  'he  fight;  and 
.  that  the  deceased,  being  asked,  upon  his  death  bed,  whether  he  received  his 
wound  in  a  manner  among  sword  men  called  fair,  answr-red,  **  I  think  I  did." 
It  was  further  found  that,  from  the  throwing  of  the  hortlc,  there   was  no  recon- 
ciliation between  the  prisoner  and  the  deceased.     Upon   these   tacts  all  the 
judges  were  of  opinion  that  the  prisoner  was  giiilu*  of  murder;  he  having  acted 
upon  malice  and  deliberation,  and  not  from  sudden  passion.     It  should   proba- 
bly be  taken  upon  the  facts  found  in  the  verdict,  and  the  argument  of  the  chief 
justice,  that,  after  the  door  had  bee  .  shut,  the  parties  were  upon  an  equal  foot- 
ing in  point  of  preparation  before  the  fight  began  in  which  the  mortal  wound 
was  given.     The  main  point  then  on  which  the  judgment  turned,  and   so  de- 
clared to  be,  was  the  evidence  of  express  mahce,  after  the  interp  ^silion  of  the 
company,  and  the  parties  had  all  sat  down   again  for  an   hour      Under  those 
circumstances,  the  Court  were  of  opinion  that  the  prisoner  had  had  reasonable 
lime  for  cooling;  after  which,  upon  an  offer  of  reconciliation  from  the  deceased, 
he  had  made  use  of  that  bitter  and  deliberate  expres.sion,  that  he  would  have 
hid  blood.     And  a^ain,  the  prisoner  remaining  in  the  room  af\er  the  rest  of  the 
company  retired,  and  calling  back  the  deceased  by  the  contemptuous  appella- 
tion of  young  man,  on  pretence  of  having  something  to  say  to  him,  altogether 
showed  such  strong  proof  of  deliberation  and  coolness   as  precluded  the  pre- 
sumption of  passion  having  continued  down  to  the  time  of  the  mortal  stroke. 
Though   even  that  would  not  have  availed  the  prisoner  under  thQse  circum* 
stances;  for  it  must  have  been  implied,  according  to  Mawgridge's  ease,  antcy 
493.  that  he  acted  upon  malice;  having  in  the  first  instance,  before  any  provo- 
cation received,  and  without  warning  or  giving  time  for  preparation  on  the 
part  of  the  deceased,  made  a  flea dlv  assault  iinon  him. 
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Bat,  if  in  6.  Rex  v.  Taylor.  T,  T.  1771.  K.  B.  5  Burr.  279S. 

^f^h**&^h  '^^®  ^"^  provocation  was  in  words,  and  A.'s  first  answer  to  them  had  no 
?  495  j  harm  in  them;  more  abusive  words  being  given  to  A.,  without  provocation  on 
ono  of  the  ^*^  P**"**'  ^®  struck  B.,  who  had  given  these  words,  with  a  small  rattan  cine, 
parties  in  After  this  B  and  C.  wanted  to  turn  A.  out  of  the  public  houi^e,  wiien  more 
hifl  passion  abusive  language  was  used  by  C,  who,  being  asked  if  he  were  the  master  of 
take  up  a  the  house,  answered,  '*.No,  you  rascal;"  and,  as  A.  was  going  away,  he  laid 
deadly  j^^ij  qJ  j^j,^  jjy  jJjq  collar  and  threw  him  against  a  settle.  Whereupon  B.  and 
rnd^kUl  the  ^*  ^°*^  violently  pushed  A.  out  of  the  door  of  the  house,  when  A  drew  his 
other  with  sword  and  stabbed  C,  who  immediately  died.  On  the  question  whether  th:s 
it,  it  is  man  was  murder  or  manslaughter.'*  the  judges  decided  it  was  manslaughter  only, 
slaughter  7.  Rex  V.  Show.   M.  T.  1776.  K.  B.  1  Leacb,  C  L.  151. 

oi^^y-  A.  and  B.  having  fought  upon  a  sudden  quarrel  and  separated,   A.,  some 

Even  tho'    time  aflerwards  on  his  return  home  passed  the  prisoner's  house,  B  ,  who  called 
it  happen     out  to  A  '*  Are  you  not  an  aggravating  rascal?"  on  which  A.  seized  B.  by 
some  time   tjjg  collar.     While  they  were  struggling  and  fighting,   B   underneath  and  A. 
nfier  the  o  ^^^^  ^[^^  \  cried  out,  "  You  are  a  rogae,  what  d'»  you  do  with  that  kni*'-^  in 
rel'took**  7^"*"  hand?"  and  made  an  attempt  to  seize  it;  and  after  a  great  deal  ofscuffling 
place.*        B.  gave  a  violent  blow,  on  which  A.  immediately  exclaimed,  "  The  rogue  has 
staUbed  me  to  the  heart."     Upon  inspection  it  appeared  that  he  received  three 
wound-),  inflicted  by  the  knife:  however,  after  consideration,  the  judges  held 
the  oHTence  manslaughter. 

8.  Rrx  v.  Ejjgland.  Feb.  Sess.  1796.  Old  Bailey.  2  Leach,  C.  L.  747. 
The  second  This  was  an  indictment  for' murder  m  fighting  a  duel.  One  of  the  seconds 
to  a  duel  ^,^g  called  to  prove  the  circumMances,  but  he  declined  being  sworn,  for  fear 
cannot  be  he  should  criminate  himself.  On  the  behalf  of  the  crown  it  was  contended, 
^o  £we  efi  '^*^  ^®  might  be  examined  as  an  accomplice,  and  that  the  Court  could  protect 
dence  a  him  against  any  proceedings  that-  might  hereafter  be  instituted  against  him; 
gainst  a       but  he  still  declined.      And 

priiicipal.t  Per  Cur.  You  cannot  be  compelled  to  answer  contrary  to  your  inclinations 
nor  can  we  indemnify  you  as^ain^t  any  ill  consequences  which  may  result  from 
your  own  disclosure;  but  if  you  speak  the  truth  we  will  recommend  you  to 
mercy;  still  it  is  for  you  to  elect  whether  you  will  become  a  witness  or  not. 

[  496  I       ISuttflS.     See  tit.  Hniour,  T  tie  of. 

Hum  tuft  iVLtVI  JteMrm.   See  tit.  infant. 
JBlXm  non  compos  mentfS.     See  tit.  Lunatic. 
StipUcftg.     See  tits.  Pleas;  Replication. 

WnvtSBt 

1.  Anon.  T.  T.  1661.  K.  B.  I  Salk.  68. 
To  const!  A.  having  no  good  cause  of  action,  caused  B.  to  be  arrested,  and  to  be  de- 
luie  doress  tained  in  prison  until  he  made  a  release,  with  menaces  that  he  should  be  there 
of  iinpiison  ^nd  rot  if  he  would  not  seal  a  release;  upon  which  a  release  was  executed,  and 
ment,  the  ^i^^  ^^^  ^^^  discharged.  Bridgmin,  C.  J.,  held  at  N".  P.  that  the  release  was 
ment  must  g^^^  because  he  was  in  custody  in  the  Cour'^e  of  law  bv  the  King's  writ  when 
be  aniaw  he  signed  it;  and  being  arrested  without  cause,  he  might  have  had  an  action 
fal.§  for  it. 

*  But  if  two  persons  fight  from  milic.?,  rin(\  prr*cid  or  fi'ijrn  a  reconcilintion,  andtney  af- 
terwards meet,  and  suddenly  fi^Fit  upon  flio  ^nrc.  of  o'd  nriliro,  nnil  one  of  them  be  killed, 
thi-s  is  murJor;  see  1  Hale,  P.  C.  4'>1.  So,  it'  \i.  rii  .llerii;*;  A.,  uud  -\,  refu-^f!  to  meet  him, 
Init  BajN,  he  shall  bo  on  his  way  to  a  plmc  rui  hii^inrss  a:  snch  a  titno,  niul  B.  meetniiffl 
in  h's  way  and  assault  him,  and  ihov  fur'it,  an  1  A.  k<lls  B.;  if  i  np;>c^r  that  A.  mule  this 
communication  for  the  purpose  of  evaflui!^  iii«  law  l)y  "yivina:  the  6ght  an  appearance  of 
a  sudilen  quarrel,   it  is  murdor;   sco   llav\k.    I*.   C.  n.  :»l.   s.  2^y. 

t  The  seconds  are  deemed  uuilty  of  ni'inh^r,  as  beini  present,  aidin.»x,  and  abetting:  *>«© 
1  llale,  P.  C.  44vi.  But  this  hius  been  considered  as  a  severe  construction  bv  Lord  Hale, 
\v!io  thinks  that  the  law  in  tha;  casH  was  too  fir  strained;  ibid. 

J   Is  either  of  imprisonment  or  per  minas. 

^  Because,  if  the  imprisonment  be  hiwful,  and,  either  to  procure  his  dipchirge,  or  on 
any  other  fair  account,  seals  a  bond  or  deed,  it  is  not  dure-ss  of  impri«5on»nf*nt;    sec  '2 
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2.   Rex  v.  Southerton.  H.  T.  1805.  K.  B.  6  East,  140.  -  To  oSeeta 

Per  Lord  Ellenborough,  C.  J.  Where  A.  &  B.  having  another  man  in  their  ^^!^  P,^ 
actual  custod/  at  the  time,  threatened  tr>  carry  him  to  gaol  upon  a  charge  of  mosrb'e^io 
perjury,  and  obtained  money  from  him  to  permit  his  release.     Was  not  that  the  person 
an  actual  duress,  such  as  would  have  avoided  a  bond  given  under  the  same  and  not  hu 
circumstances?  goode.* 

3.  Sumner  v.  Ferryman.  H.  T.  1708.  K.  B.  11  Mod.  202. 
A  barge  was  attached  on  the  Thames,  by  process  out  of  Windsor  Court,  and  ^*  *®  threat 
the  manas^er  or  governor  of  the  barge  gave  a  bail  bond  for  his  master  to  ap-  ®?  447**1 
pear  in  Windsor  Court  to  answer  on  a  plea  of  trespass.     The  question  was,  * ..      ^  * 
whether  this  was  a  bond^ obtained  by  duress?     The  Court  held  the  bond  good;  penalties, 
and  Powell,  J.,  said  a  man  cannot  avoid  a  bond  by  duress  to  his  goods,  but 
only  to  his  person. 

39ttri|am.     See  tit.  Palatine^  county  oj. 
9ttt((S>     See  tit.  Excise  and  Cusloins, 
9to?llCtlS''|ftOttSe.     See  tits.  Burglary;  Robbery, 
Bj>erSt-     See  tit.  Lien. 

iDgfitS  iBeclamtfonst 

1.  Rex  V.  Woodcock.  Jan.  Sess.  1789.  Old  Bailey.  1  Leach,  G.  L.  500.  S. 

P.  Rex  v.  Nadbourne.  July  Sess.  Old  Bailey,  1787.  1  Leach,  C.  L. 

460.  S.  P.  Richardson's  case.  Sept.  Sess.  1791.  Old  Bailey.  2  Leach, 

C.  L.  561. 

To  support  an  indictment  against  the  prisoner  for  murdering  his  wife,  her  Before  dy  • 

dying  declarations,  obtained  under  the  following  circumstances,  were  produ-'?*  declara 

ced: — After  the  catastrophe  she  was  conveyed  to  the  poor-house,  where,  ftf-be'adm'? 

ter  the  fapse  of  some  hours,  she  recovered  her  senses,  when  the-  overseers  of  ted  in  evi 

the  parisli  sent  for  the  magistrate,  who  informed  her  that  he  had  came  to  take  dence  a 

her  informations  in  a  legal  form,  admonished  her  to  speak  the  truth,  and  took    [^  498  ] 

down  her  statement  in  writing  in  her  own  words;  afterwards  read  it  to  her,  gajnat  a 

and  she  made  her  mark  of  approval .     It  also  appeared  she  died  in  about  P""**©"**'*  it 

48   hours  after  her  examination;  but  there  was  no  proof  of  her  ^*ving  ex- "^"^^^^j?!** 

Tna*    48  K     So,  if  one  imprisoned  make  an  obligation  by  duress,  and  afler  be  is  at  large,  proved  that 
lakes  a  defeasance  upon  it,  this  will  estop  him  to  say  it  was  made  per  duress;  see  3  H.  6. 
But  if  a  mrm,  taken  by  virtue  of  a  process  isf^uing  out  of  a  court  that  hath  not  power  to 
grant  it,  or  in  custody  on  a  false  charge  of  felony,  and  for  his  discharge  gives  a  bond 
^c,  this  may  be  avoided  as  taken  by  duress:  see  Cro.  Eliz.  646;  0  Inst.  97; 'Allen,  92. 

A  man  shall  not  avoid  a  deed  by  duress  of  a  stranger,  for,  it  hath  been  held  that  none  shall 
avoid  his  own  bond  for  the  imprisonment  or  danger  of  any  other  than  of  himself;  see  Cro. 
Jac  187.  But  a  son  shall  avoid  his  deed  by  duress  of  the  father;  and  the  husband  shall 
avoid  the  deed  by  duress  of  the  wife,  though  a  servant  shall  not  avoid  a  deed  made  by  du- 
ress of  his  master;  or  tlie  master  the  deed  sealed  by  duress  of  his  servant,  see  2  Danv.  686. 

Duress  may  be  given  in  evidence  under  the  general  issue,  in  assumpsit  or  d«bt  upon  sim- 
ple contract,  but  should  bo  specially  pleaded  in  debt  on  bond,  or  other  specialty;  see  Com* 
V«g-  Pleader,  2  W.   19. 

*  Therefore,  if  a  man,  through  fear  of  4eath  of  mathem,  is  prevailed  upon  to  execute  a 
deed,  or  do  any  other  legal  effect)  these,  though  accompanied  with  all  other  solemnities,  may 
be  afterwards  avoided,  if  forced  upon  him  by  a  well-grounded  apprehension  of  losing  his 
life,  or  even  bis  limbs,  in  case  of  non-compliance;  see  2  Inst.  483.  But  a  fear  of  battery, 
though  over  so  well  grounded,  is  no  duress;  ibid;  yet  that  may  be  doubted  at  the  present 
day;  sec  Chit.  jun.  on  Contract,  56.  Though  it  has  been  adjudged  that,  if  a  man  makes  a 
deed  by  duress  done  to  him  by  taking  of  his  cattle,  though  there  be  no  duress  to  bis  person; 
yet  this  deed  shall  bo  void;  see  2  Danv.  Abr.  686. 

t  By  the  3  &  4  Edw.  6.  c.  2.  no  dyer  may  dye  any  cloth  with  orchel  or  with  Brazil,  to 
make  a  f  ilso  colour  on  cloth,  wool,  &c.  on  pain  of  20s.  By  23  Eliz.  c.  9.  dyers  are  to  fix 
a  seal  of  lead  to  cloths,  with  the  letter  M  to  show  that  they  are  well  mathered,  &c.,  or  for- 
feit .38.  6d.  per  yard.     By  23  Geo.  3.  c.  15.  several  penahies  are  inflicted  on  dyers,  who  dye 


in  sessions  to  appoint  them,  and  those  opposin.^the  searchers  incur  101.  penaltijr. 

t  Thaso  declarations  are  admissible  on  account  of  the  solemn  obligation  which  the  sitoa* 
tioD  of  the  party  imposes  on  him  to  declare  the  truth;  see  I  Stark.  Ev.  94. 
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ths  d«e«a*  pressed  any  apprehension,  or  of  her  seemin*?  sensible  of  her  approaching  disso^ 
time  of  ma^"^'^"'  -^^  objection  being  tc;ken  to  the  admissibilitj  of  her  iestimony; 
king  them,  P^r  Eyre,  C.  B.,  said,  the  most  common  species  of  lega!  evidence  consists 
was  con  in  the  depositions  of  witnesses  taken  in  court,  in  the  presence  of  the  prisoner, 
scious  of  But  beyond  this  kmd  of  evidence  there  are  also  two  other  species  which  are 
^"  •*"k-  u'^^"^"^^®^  by  ^^w;  the  one  is  the  dying  declaration  of  a  person  whd  has  receiv- 
ger,  whic  ^(j  ^  fatal  wound;  the  other  is  the  examination  of  a  prisoner,  and  the  deposi- 
■eatiis  to  tions  of  the  witnesses  who  may  be  produced  against  him,  taken  officially  be- 
be  collect  fore  a  justice  of  the  peace  by  virtue  of  a  partic»2?ar  act  of  parliament,  wiiich 
ed  from  the  authorizes  magistrates  to  take  such  examinations,  and  d'rects  that  ihey  shall 
circumatan  ^g  returned  to  the  cou/t  of  gaol  delivery.  This  last  s;:ecie3  of  deposition,  if 
*"•'  the  deponent  should  die  between  the  time  of  examination  and  the  triah  of  the 

prisoner,  may  be  substituted  in  the  room  of  viva  voce  testimony  which  the  de- 
ponent,   if  living,   could  alone  have  given,  and  is  admitted  of  necessity  as 
evidence  of  the  fact.     In  the  present  case,  a  doubt  has  arisen  whether  the  ex- 
amination of  the  deceased,  taken  in  writing  at  the  poor-house  by  the  magistrate, 
is  an  examination  of  the  naturd  I  have  last  described.     It  was  not  taken,  as 
"    the  statute  directs,  in  a  case  where  the  prisoner  was  brought  before  him  in 
custody.     The  prisoner,  therefore,  had  no  opportunity   of  contradicting  the 
facta  it  contams.     It  was  not  in  the  discharge  of  that  part  of  the  magistrate's 
duty  by  which  he  is,  on  hearing  the  witnesses,  to  bail  or  commit  the  prisoner; 
but  it  was  a  voluntary  and  extra  judicial  act,  performed  at  the  request  of  the 
r  4Qq  "I    ^^'®*'3^®''i  ^^^  although  it  was  a  very  proper  and  prudent  act,  yei  being  volun- 
L  ^    ^ary,  and  under  circumstances  where  the  justice  was  not  authorized  to  admi- 

nister an  oath,  must  be  admitted  before  a  jury  with  caution;  for  no  evidence 
can  be  legal  unless  it  be  given  upon  oath  judicially  taken.  But  although  we 
must  strip  this  examination  of  the  sanction  to  which  it  would  have  been  enti- 
tled, if  it  had  been  taken  pursuant  to  the  directions  of  the  legislature,  yet  still 
it  is  the  declaration  of  the  deceased,  signed  by  herself,  and  it  may  be  classed 
with  all  those  other  confirmatory  declarations  which  she  made  after  she  bad 
received  the  mortal  wounds,  and  before  she  died.  Now  the  general  principle 
on  which  this  species  of  evidence  is  received  is,  that  they  are  declarations 
made  in  extremity,. when  the  party  is  at  the  point  of  death,  and  when  every 
hope  of  this  world  is  gone;  when  every  niotive  to  falsehood  is  silenced,  and  the 
mind  is  induced  by  the  most  powerful  considerations  to  apeitk  the  truth;  a  situ- 
ation 8o  solemn  and  so  awful  is  considered  by  the  law  as  creating  an  obliga- 

*  And  it  is  not  esFentisil  that  the  party  should  apprehend  immediiVe  dissolution;  ii  is  suffi- 
cient if  lie  apprehend  it  to  be  impending.    Wlicilier  such  evidence  be  admisf^ible,  is  a  ques- 
tion for  the  Court;  and  not  for  the  jury  to  determine   under  all  the  surroundmg  circumstan* 
COS  of  the  case;  see  East,  P.  C.  357.  Sir  David  Evans,  in  2  Pothior,  by  Evans,  p.  29'.^.  has 
justly  observed  that,  "  much  consideration  should  be  given  to  the  state  of  the  of  the  partj 
whose  declarations  are  received.     Strongly  as  his  situation  is  caTculated  to  induce  the  sense 
of  obligation,  it  must  also  he  recollected  ^lat  it  has  oflen  a  tendency  to  obliterate  the   dis- 
rinotness  of  his  memory  and  perceptions;  and,  therefore,  whenever  the  accounts  received 
from  him  are  introduced,  the  degree  of  iiis  observation  and  recollection  is  a  circumstance 
which  it  is  of  the  highest  importance  to  ascertain.     Sometimes,  the  declaration  is  a  matter 
of  judgment,  of  inference  and  conclusion,   which  however  sincere,  may  be  fataTIy  errone- 
ous.    The  circumstances  of  confusion  and  surprise  connected  witli  the  object  of  the  decla- 
ration are  to  be  considered  with  the  most  minute  and  scrupulous  attention;  the  accordance 
and  consistency  of  the  fact  related,  with  the  other  facts  established  in  evidence,  is  to  be  ex- ' 
amined  with  peculiar  circumspection;  and  the   awful  consequences  of  mistake  must   add 
their  weight  to  all  the  other  motives  for  declining  to  allow  an  implicit  credit  to  the  narrative 
on  the  sole  consideration  of  its  being  free  from  the  suspicion  of  wilful  misrepresentation..  It  is 
further  to  be  remarked,  that  this  seems  to  he  the  only   instance  in  which  evidence  is  admis- 
sible against  a  prisoner,  who  has  not  had  the  power  to  cross-exnminc — an  anomoly,  whi<A 
in  itself  calls  for  great  caution  and  circumspection  in  the  use  and  application  of  such  evi- 
dence.    Finally,  it  has  never  been  received,  except  in  cases  of  murder,  where,  if  the  dyio^ 
person  were  certain  as  to  the  author  of  the  violence,  yet  in  the  case  of  a  quarrel  and  coq- 
flict,  he  might  be  under  a  strong  temptation  to  give  a  partial  account  of  the  transaction,  al- 
though all  motives  of  personal  hostility  hud  ceased.     In  other  cases,  it  is  far  from  improba- 
ble that  be  would  attribute  the  fact  to  some  person  whom  he  suspected  to  be  his  enemy^ 
wbsD,  if  his  grounds  for  supposing  lo  could  haw  been  investigated;  tliey  might liaTe  tumeji 
out  to  bs  Tsry  tmsatiiHiQtory. ' ' 
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tion  eqiml  -to  that  which  is  imposed  by  a  positive  oath  administered  in  a  court 
of  justice,  hut  a  difficulty  also  arises  with  respect  to  these  declarations;  for  it 
has  not  appeared,  and  it  seems  impossible  to  find  out,  whether  the  deceased 
herself  apprehended  that  she  was  in  such  a  state  of  mortality  as  would  inevita* 
bly  oblige  her  soon  to  answer  before  her  Maker  for  the  truth  or  falsehood  of 
her  assertions.  Upon  the  whole  of  this  difficulty,  however,  my  judgment  is^ 
Ihat  inasmuch  as  she  was  mortally  wounded,  and  was  in  a  condition  which  ren- 
dered almost  immediate  death  inevitable,  as  she  was  thought  by  every  person 
about  her  to  be  dying,  though  it  was  sufficient  to  get  from  her  particular  ex- 
planations as  to  what  she  thought  of  herself,  and  her  situation;  her  declarations 
made  under  these  circumstances  ought  to  be  considered  by  a  jury  as  being 
made  under  the  impressicSn  of  approaching  dissolution,  and  therefore  ought  to 
be  received  in  evidence. 
2.  Uexv.  Drummond.   Sept.  Sess.    1784.  Old  Bailey.   I  Leach,   C.  L  337.  Addltmsst 

At  the  trial  of  this  indictment  for  robbery,  the  prisoner's   counsel  informed  *!«<>  appear 
the  Court  that  a  young  man  of  the  name  of  E.,  very  much   resembling  the****'***®  P"' 
prisoner,  had  been  recently  executed  for  robbery,  and  that  he  had,  previous  to  -,00^0^° 
the  awful  moment  of  his  fate,  confessed  the  robbery  under  consideration.     IttcottohaTo 
was,  therefore,  contended  to  be  admissible,  because  it  was  the  solemn  declara-  given  evi 
tion  of  a  difing  man.     Siid  per  Cur.     The  declarations  of  a  dying  person  are  dence  on 
considered   as  equivalent   to   the  evidence  of  the  living  witness  upon  oath  °"***»  j**®*^* 
Therefore,  as  an  attainted  convict  could  not   have  been  admitted  to  have  g*^- j^'fi'j   ** 
«n  testimony  on  oath;  the  dying  declarations  of  such  person  cannot,  consis-pf  ^Vdon 
tently  with  the  rules  of  evidence,  be  received ;  because  it  would  be  deeming  at  the  place 
the  dying  declarations  of  a  man  better  evidence  than  the  testimony  on  oath  ofexocn 
when  living.  *"»<>"  i"  in*d 

3.  Rex  v.  Rbasen.  H.  T.   1781.  K.  B.    1  Stra.  499.  ^'^r^o'i 

The  deceased   stated  the  particulars   of  the   injury  which  occasioned  his  g  ^"^  •    * 
death,  at  three  several  times  in  the  course  of  the  same  day,  with  an  interval  d^iara 
of  about  an  hour  between  each;  the  first  and  last  account  had  not  been  writ-tiona  have 
ten;  the  second  was  reduced  into  writing  in  the  presence  of  a  magistrate,  by  been  admit 
the  same  person  to  whom  the  former  account  had  been  given;  this  written  jo<*»  ^©"gb 
statement  was  retained  by  the  magistrate;  and  as  he  had  removed  to  a  distant  '1°'^'^^"'^* 
part  of  the  country,  and  it  was  not  known  to  what  place,  the  original  was  not  c^^g,j^    * 
produced,  and  an  examined  copy   being  rejected,  an  argument  then  ensued  ai&de  a  tub 
with  respect  to  the  admissibility  of  the  first  statement  of  the  deceased.  sequent 

Pratt,  C.  J.,  was  of  opinion,  that  evidence  of  the  first  and  third  statements ataternent 
ought  not  to  be  received,  considering  all  three  as  statements  to  the  same  effect,  J^^^*^^  ^^^ 
and  forming  one  entire  narrative,  of  which  the  written  examination  wm  the  .         'fsea 
best  proof.     But  the  other  judges  were  of  a  different  opinion:  they  held  that  before  a  ma 
the  three  accounts  given  by  the  deceased  were  distinct  facts,  and  that  there  gistrate, 
was  no  reason  to  exclude   the  evidence  as  to  the  first   and  third  declaration,  such  exam 
because  the  prosecutor  was  disabled  from  giving  an  account  of  the  second,  "^i^n  being 
The  witness  was  therefore  directed  to  repeat  his  evidence,  laving  the  examin-  "**\  *'"*'>  . 

■  to  lift  Dro 

ation  before  the  justices  out  of  the  case,  and  the  first  as  well  as  the  third  stale- ^q^^^^^^ 
ment  were  admitted.  the  trial. 

4.  Wright  v.  Littler.    M.  T.   1729.  K.  B.  3  Burr.  1244;  S.  C.   1   Blac. 

346. 
The  plaintiff  claimed  under  a  will,  dated  1743;  the  defendant  claimed  under  And  thia 
a  will,  dated  in  1745,  and  proved  the  hand  writing  of  the  witnesses  by  whomitapecieg^of 
purported  to  have  been  attested.     To  disprove  this  will,  the  plaintif!  called  M.,  *y^f"?®  ^ 
the  sister  of  W.  M.,  one  of  the  attesting  witnesses,  and  upon  cross-examina-  ?  '^*^j    ® 
tion  by  the  defendant's  counsel,  she  stated  that  W.  M.,  in  his  last  illness,  ac-  g^^, 
knowledged  and  declared  that  the  will  of  1745  was  forged  by  himself.     Upon 

•  But  thr»t  of  an  accomplice  is  ailmissible,  since  tho  accomplice,  if  living,  mipht  h.ivo 
been  examined  upon  outh;  see  East,  P.  C.  354;  and  in  Tinkler's  case  a  majority  of  thejiid- 
gen  held  that  the  death  bed  declaration  of  a  deceased  accomplice  was  alone  sufficient  to  con- 
vict  that  the  prisoner,  because  the  declarant,  in  that  situation,  could  have  no  iaterest  in  ex- 
puiing  herself,  or  unjustly  charging  others:  Eust,  P.  C.  354.  356. 
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motion  for  a  new  (rial,  Lord  Mansfield.  C.  J.,  Baid,  as  the  account  was  a  con- 
fession of  great  antiquity,  and  as  he  could  be  under  no  temptation  to  Fay  it, 

Ciit,  in        but  to  do  justice,  and  ease  his  conscience,  I  am  of  opinion  that  the  evidence 

proof  of  ped  ^^g  proper  to  be  left  to  the  jury.     See  6  East,  195. 

IfyTng  dec  ^'  ^^^>  ^'  StJTTox,  V.  RiDGWAV.  M.  T.  1 820.  K.  B.  4  B.  k  A.  53. 

larations  of     ^^  ^^^^  cause,  in  attempting  to  establish  a  pedigree,  the  dying  declaration  of 

a  party  in  an  individual  as  to  the  relationship  of  the  lessor  of  the  plaintiti'  to  the  premises 

articulo     last  seised  \Vere  adduced  in  evidence.     They  were  rejected.     The  defendant, 

'"^l!"  V   ^^  consequence,  obtained  a  verdict.     A  motion  was  now  made  for  a  new  trial, 

iionBhip*o^  but  the  Court  held  that  the  declarations  were  inadmissible. 
[501]        iSartieSt     See  tlU  Frauds,  statute  of. 

pnrtioj.  arc      SSHBttatViU^     See  tiu.  Common;  Grant;  Riter;   Wuier-courst;    Way. 

not  a  miMi  ^    CoopER  V.  Barber.  T.  T.   1810.  C.  P.  3  Taunt.  99. 

An  ende  ^^^  ^"*'*     ^^  incorporeal  right,  whether  by  prescription  or  otherwise,  can-> 

rnent  can     not  be  claimed  in  land  by  the  owners  of  the  fee  simple. 

not  be  claimed  in  land  l)y  tbo  owner  of  the  fee-aimple. 

^^^^^.^  2.  Morris  V.  Edointon.  T.  T.  1810.  C.  P.  3  Taunt.  24. 

o  "poMes^       ^^^  ^^^'     ^^  ^^y^  ^^  Other  easement,  can  subsist  in  land  of  which  there 

Bion  cxtin    is  &"  unity  of  possession. 

right.        1  J-  Egertox  V.  Still.  T.  T.   1725.  Ex.  Bunb.418. 

Eaater  oflTor      ^^  ^^^^  resolved  in  this  case,  that  the  plaintiff  should  have  Easter  ofierings 

ingsaredae  as  due  of  common  right,  although  he  demanded  them  as  due  by  custom. 

of  coinmoa  2.  Fuller  v.  Say.  M.  T.   1649.   C.  P.  Willes,  629, 

right,  and        Jn  the  parish  of  %  there  was  a  custom,  that  every  married  man  and  wife, 

r'm^^  i*^°t  '^^''"S  ^^  ^^^  ^8®  ^^  ^^'  ^^^^^  ^^y  *®  ^^^  vicar,  yearly,  fourpcnce,  as  for  and  in 
om  on  y.    ^^^  name  of  Easter  offerings.     On  a  prohibition  it  appeared,  that  the  plainttflT 
costom  ^     ^"^'  ^'^  ^*^®  were  Quakers,  and  that  neither  of  them  went  to  S.  church. 

r  502  1  Per  Cur.  By  the  rubric,  "  every  parishioner  is  to  communicate  at  least 
that  every  three  times  in  the  year,  of  which  Easter  shall  be  one:  and  yearly,  at  Easter, 
inhabitant  every  parishioner  shall  reckon  with  the  parson,  &c."  We  do  not  think  Qua- 
of  the  age   kers  are  exempt. 

of  t6,  ahoald  pay  4d.  yearly  is  good4  and  binding  even  opon  Quakers. 

*  3.  Ready.  Deatarv.  H.  T.  1733.  K.  B.  7  Mod.  199:  S.  C.  Barn.  372. 

But  a  vicar  Qn  showing  cause  why  a  prohibition  should  not  issue  to  the  Spiritual  Court, 
i^he  Spiritu  *^  appeared  the  plaintiff  below  libelled  for  an  annual  offering  of  Id.,  payable 
at  Coortlor  at  Easter,  and  claimed  them  as  vicar  of  B.  The  suggestion  for  a  prohibition 
a  cQstoma  was,  that  the  rector  was  entitled  to  such  payments,  and  that  customs  are  triable 
ry  Easter  at  common  law;  and  of  that  opinion  were  the  Court.  A  prohibition  was 
offering.       granted. 

*  An  easement  is  a  service  or  convenience  which  one  neighbour  has  of  another  by  char 
ter  or  prescription,  without  profi!;  see  Kiich.  105.  A  right  to  an  easement  (as  to  a  drain, 
watercourse,  or  the  like),  through  the  lune  of  another,  being  a  freehold  rifht,  can  be  created 
only  by  deed.  But  a  mere  licence  for  such  an  easement  may  be  by  par6i;  because,  until  it 
be  acted  upon,  it  may  bo  countermanded;  see  5  B.  &  C.  221;  S.  C.  7  D.  k.  R.  783.  Ad 
easement  may  also  be  created  by  custom;  see  Cro.  Eliz.  362.  But  uninterrupted  enjoyment 
of  an  easement  for  twenty  years  and  upwards  is  no  bar  to  an  action,  but  is  evidence,  from 
which  the  jury  are  to  bo  directed  to  prc.<^ume  a  grant;  see  2  Saund.  175.  The  enjo}'meiit 
must  have  been  with  the  consent  of  the  owner  of  tlie  inheritance;  see  2  Saund.  175.  a;  2 
Salk.  422.  And,  where  an  easement  by  proscription  is  pleaded|  another  proscription  can- 
not be  pleaded  in  destruction  of  such  easement;  see  9  Co.  T?''. 

.'\  muUitude  of  persons  cannot  prescribe  for  an  easement;  seo  Cro.  Jac.  170;  3  Leon. 
C54;    3  Mod.  274;  Lib.  Abr.  496. 

f  By  2  &  3  Edw.  6,  and  by  the  rubric  at  the  end  of  the  communion  office,  it  is  directed, 
that  "yearly,  at  Easter,  every  parishioner  shall  reckon  with  the  parson,  vicar,  or  curate,  or 
hitf  or  their  dc^puty  or  deputies,  and  pay  to  them,  or  him,  all  ecclesiastical  duties  accostooia- 
bly  duo,  then  and  at  tliat  time  to  be  paid.*' 

X  So,  in  Carthew  v.  Edwards,  cited  3  Burn.  C.  L.  21.  it  was  decreed  by  the  Exchequer, 
thot  Easier  otfurings  were  due  of  common  right,  afVer  the  rate  of  two-pence  a-head  for  eve- 
ry person  in  the  defendant's  family  of  sixteen  years  of  age.  So,  an  offering  of  fourpcnce 
for  each  married  householder,  three  half* pence  for  every  son,  daughter,  or  other  servant,  not 
having  wages,  and  twopence  for  every  servant  having  wages,  if  they  receive  [tlie^eaereoMiit 
wail  deemed  ^ood;  see  J  Wood's  Dec  34  L 
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Sarst  XnMs  iSompans* 

I    TRADING  BY,  p.  502. 
II.  OF   iHE  SHIPPING,  p.  50 

III.  OF  THE  OFFICERS,  p.  506 

IV.  SALES  BY,  p.  6).. 

V.  OF  THE  WRIT  OF  MJiNDJiMUS  AGAINST,  p.  510. 

I.  TRADING  BY. 
1.  Camdex  V.  AjfDERso^r.    T,  T.   17913.    K.  B.  6  T.  R.   723,  Judgment  af- 
firmed, 1  B.  &  P.  "iVl. 
In  an  action  on  a  policy  of  insurance  at  and  from  London  to  the  East  Indies,^® ^^  '.  ^^ 
Stc.  it  appeared,  that  the  ship  sailed  with  a   cargo  of  i;>ods  belonging  to  the  mjihe^ast 
plaintiffs,  the  owners,  consisting  of  copper  and  other  articles  not  licemcd  by\nd\u  Com- 
the  Company.     At  the  trial  it  was  stated,  that  the  33  Geo.  3.  c.  52.   is  an  act  pnny  the 
for  continuing  in  the  East  India  Company,   for  a  further  term,  the  possession  exdasive 
of  the  British  territories  in  India,  together  with  their  ex/ltisive  trade,    under  *''?*»^/»^  *'• 
certain  limitations,  ^c.     Sect.  71  re-enacts  the  exclusive  trade     S'M!t.  72  re-  v"r'boeri°^ 
enacts  all  profits,   benefits,   privile^re;*,   power,   casuil'ic^.    ri^lvs,    romodirts,  j,H^pe,„jod 
methods  of  suit,    penalties,   firfeitures,   dii^ahilit  e^^,   p^Mvi-'XH,    tnattfr^,  anH  or  repeal 
things -whatever,  which  the  Com  >atiy  h.iJ  by    virtnn  d^  any  t  ir»uor  cUarter  ored;t  and, 
act  of  parliament,  as  if  the  same  were  re-(»:i;i':'e*l  in  iho  body  of  that  act,  sub- '***''®^*''o» 
ject  to  the  alteratims,  ^c.  contained   therein.     Se-^t.  I  4B.  repoalf^  so  •iinch  of  .        *,    ' 
the  9  8l  10  W.  3.  c.  41.    as  inflicts  anv  penalty  or  f>rf5ilare  f^r  illicit  trad  ng  JJ*i,"„     ' 
to  the  East  Indies;  the  wh>le  of  the  5  Gv">.  I.  c.  21.  and  so  m'lfrb  of  any  act  ^^^^  j^^^ 
or  acts  as  continue  the  same;  so  much  of  the  7  Ge  >.  I.e.  2\.    as  relates  to  not  liable 
the  punishment  or  prosecution  of  persm-i  illegally  trading  '>r  j;  >ing  to  the  East  on  an  insor 
Indies;  the  wb>le   of  the   9  Geo:  I.  c.  26;  si  much  ol  the  3  Geo.  2.  c.  14.  «"ce  mnde 
and  o(  the   17  Geo.  2.  c.  17.    as  creates  any   penalty  with   reference  to  the  7  y"g*J*|"n*^f 
Geo    I.  c.  21;  so  much   of  the  10  Geo.  3.  c.  47.  as  subjects   illicit  traders  to^^^^,  p^j^l 
or  from  the  East  Indies  to  penalties;  so  much  of  the  13  Geo.  3.  c.  63.  as  pro-  lege, 
vides  for  the  delivery  of  advices  to  the  Secretary  of  State,  ^c;  so  much  of 
the  21  Geo.  3  c.  65.  as  prohibits  the  lending  of  money  to  foreign  companies, 
&c.;  the  24  Geo.  3.  st.  2.  c.  25.  except,  &c.;  the  26  Geo.  3.  c.  16.  e.tcept  so 
much  as  repeals  former  acts;  and  so  much  of  the  26  Geo.  3.  c.  57.  as  makes 
offences  against  the  law  for  securing  the  exclusive  'rade  of  the  Company,  &c. 
enfirceable  in  the  East  Indies.     Sect.  I  17.  provides,  that  the  aforesaid  repeal 
shall  not  e.xtend  to  any  offence  committed  again:«t  any  of  the  statutes  thereby 
wholly  or  in  part  repealed  before  the  passing  of  the  act,   i^c,  but  that  all  and 
every  such  offences  may  be  prosecuted,  ^c.  as  if  the  act  had  not  been  made. 
Sect.  1*50.   "  For  obviatmg  any  doubts  which  might  arise  h<»w   far  any  of  his 
Majesty's  subjects  might,  notwithstanding  the  aforesaid  repeal  of  the  said  sev- 
eral acts,  or  parts  of  acts,  be  entitled  to   recover  any  debts  due  to  them  in 
Great  Britain  or  in  parts  beyond  the  seas,  or  otherwise  i  >  enforce  the  execu- 
tion of  any  contracts  or  agreements,  by  reas^on  of  any  pretext  to  be  set  up  by 
any  other  person  or  persons  that  such  debts  were  contracted,  or  that  such  con- 
tracts or  agreements  were  made  con'mry  to  the  prohibitions  in  the  said  acts  or 
some  of  them  contained,   enacts,  that  it  shall  not  be  competent  or  lawful  for 
any  defendant,  in  any  suit  or  action  then  depending,  or  thereafler  to  be  brought 
in  any  court,  either  in  Great  Britain  or  in  the*  East  Indies,  to  plead  or  set  up 
any  act  or  acts  in  the  whole  or  in  part  repealed  by  that  act,  in  bar  of  any  such  suit 
or  action;  but  that  the  plaintiff  shall  have  the  same  remedy  and  judgment,  Sfc. 
as  if  the  said  acts,  or  parts  of  acts  so  repealed,  had  never  been  made,  any  act 
or  acts  to  the  contrary  notwithstanding."     It  was  contended,  that  as  all  these 

♦  See  9  &  10  W.  3.  r.  44;  5  Geo.  I.  c.  21;  7  Geo.  3.  c.  57;  9  Geo.  3.  c.  24;  13  Geo.  3.  c 
9;  15  Geo.  3.  c.  44;  19  Geo.  3.  c.  61;  20  Geo.  3.  c.  19;  21  Geo.  3.  c.  65;  '22  Geo.  3.  c. 
51:  2:\  Geo.  3.  c.  36;  31  Ge6.  3.  c.  40;  33  Geo.  3.  c.  5'2;  35  Goo.  3.  c.  1 15;  50  Geo.  3.  c. 
86;  51  Geo.  3.  c.  75;  53  Geo.  3.  c  155;  54  Geo.  3.  c.  55;  55  Geo.  3.  c.  116;  58  Geo. 
3.  c.  8*3;  59  Goo.  3.  c.  122;  4  Geo.  4.  c.  81. 

fSo.  the  provisions  iu  tlie  navigation  laws,  d:c,  are  not  repealed  by  the  33  Geo.  3.;  see  3 
B.  Ar  P.  604. 
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transactions  happened  before  the  passing  of  the  33  Geo.  3.  c.  52.  the  Hlegalt- 
ty  of  thnn  could  not  ho  taken  advantage  of  in  this  action,  for  the  14Gih  sec- 
tion repealed  all  penalties  and  forfeitures  contained  in  the  acts  therein  specifi- 
ed against  such  illicit  trading,  and  therefore  must  be  taken  to  have  repealed 
the  same  in  all  u'her  acts,  inpari  maiiria,  if  any  such  existed. 

Per  Car.  It  was  properly  insisted  on  at  the  bar,  that  the  legislature  only 
meant,  that  where  the  whole  act  is  repealed,  no  part  of  it  should  be  pleaded 
or  set  up;  and  that  where  only  a  part  of  an  act  was  repealed,  such  part  should 
not  be  set  up.  The  ground  on  which  this  opinion  proceeds  in  this  case  is, 
that  the  statute  first  mentioned,  namely,  the  9  &  10  VV.  3.  c.  44.  has,  from  the 
time  when  it  parsed,  down  to  the  present  moment,  been  an  existing  law,  ope- 
rating on  the  rights  of  the  parties.  And  though  subsequent  acts  of  parliament 
have  continued  the  prohibitions  enacted  by  that  statute,  and  though  some  of 
those  acts  of  parliament  have  been  totally  repealed,  and  others  repealed  in 
part,  the  legislature  appear  to  have  anxiously  expressed  their  intention  in  the 
f  504  I  33  G.  3,  c,  52.  that  only  that  part  of  the  statute  9  &  10  W.  3.  which  is  parti- 
cularly pointed  out,  should  be  repealed.  If  they  had  intended  to  repeal  the 
whole  of  that  act  of  parliament,  and  that  (he  prohibitions  contained  in  it  should 
be  entirely  put  an  end  to,  it  might  have  been  effected  by  fewer  words  than  are 
used  to  repeal  that  part  of  the  act.  And,  on  considering  the  whole  of  this  last 
act  of  parliament,  it  appears  lo  us,  that  the  construction  insisted  on  by  the  de- 
fendant is  the  fair  one;  namely,  that  the  legislature  meant  to  repeal  the  prohi- 
bition to  lend  money  to  foreign  companies,  ^c,  but  by  no  means  had  it  in  con- 
templation either  to  abridge  the  monopoly,  or  to  take  away  any  of  the  conse- 
quences of  the  m  )nopoly  given  to  the  East  India  Company.  The  words  in 
different  acts  of  parliament  show,  that  the  statute  of  William  the  Third  was 
always  considered  as  being  in  force;  they  speak  of  continuins;  the  prohibi- 
tions. Then,  if  this  be  the  fair  construction  of  the  statutes,  the  consequence 
seems  inevitable.  If  the  statute  of  William  has  never  been  put  an  end  to, 
then  the  policy  in  question  was  effected  in  contravention  of  that  act  of  parlia- 
ment, as  breaking  in  upon  the  monopoly  granted  to  the  East  India  Condpany; 
and  therefore  is  void. 
^"^  *!»«  2.  NicoLL  v.  Verelst,  E.  T.  1778.  C.  P.  2  Blac.  1277. 

tnde'crant  In  an  action  for  false  imprisonment  against  the  servants  of  the  East  India 
ed  to  the  Company,  for  seizing  the  plaintiff,  in  order  to  send  him  to  England,  he  having 
East  India  been  a  military  officer  in  the  Company's  service,  but  had  resigned;  it  appear- 
Company  ed  that  he  was  found  trading  in  the  territories  of  a  foreign  prince,  within  the 
meaiH  the  East  Indies,  at  the  time  of  such  seizure.  It  was  contended  that  the  plaintiff 
J"  *"  ll  *  was  no  o  'ender  by  trading  in  the  province  of  Oude,  or  being  found  in  the  do- 
mere  ez  minion  of  Illahabad,  because  th«y  were  not  subject  to  the  Company's  control, 
port;*  aod  ^^^  C?"^*  The  trade  intended  to  be  granted  by  the  9  4"  10  W.  3.  is  the  In- 
inportu,  dian  trade,  and  means  the  inland  as  well  as  mere  exports  and  imports,  without 
aod  A  per  critically  scanning  the  meaning  of  the  words  in  and  /o;  it  is  clear  that  an  in- 
to"or°*i"ffB^""^  trade  must  be  included  in  the  grant,  and  cannot  be  carried  on  in  our  own 
cin-°  i„/|„  settlements  and  territories,  without  excluding  interlopers  from  trading  in  the 
dia,  with  adjacent  countries,  soTar  as  we  have  the  power  to  do  it  The  legislature 
oot  liceare,  meant  to  give  all  it  could  to  the  Company.  Oude  is  certainly  part  of  the  East 
thoogh  it  Indies,  and  any  pc^rson  trading  there  without  licence  is  acting  illegally.— 
be  in  an  in  Judgment  for  defendant. 

provmc^^^^  ^    Bolts  v.   PuRvrs.  T.  T.  1774.  C.  P.  2  Blac.  Rep.  1022. 

not  flobjeet  7*^*^  ^^^  ^^  action  of  trespass  and  imprisonment;  the  pleas  were,  1st,  not 
to  the  Com  guilty;  2dly,  a  justification,  as  captain  of  an  East  Indiaman,  viz.  that  he  took 
pany,  may,  the  plaintiff  on  board  his  ship,  and  brought  him  to  England,  in  pursuance  of 
fencT^^b  ^^  *°  ^^^^^  ^^  ^^^  council  at  Calcutta,  he,  the  plaintiff,  having  been  found  there, 
seiMd  bv  *"^  being  then  and  there  trafficing  and  trading  without  lawful  authority. 
the  Compa  '^**®  replication  set  forth  certain  letters  patent  from  the  crown,  establishing  the 
ny'a  aer  court  of  the  mayor  and  aldermen  of  Calcutta,  and  that  the  plaintiff  was  one  of 
Taats.  the  aldermen  of  Calcutta,  and  as  such  lawfully  authorised  to  be  there.  To  this 
th«  defendant  demurred^  and  aasigned  for  cause,  that  the  plaintiff  had  not  con- 
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fedsed,  and  avoided,  traversed^  or  denied,  that   he  Was  trafficing  and   trading    I  505  "] 
in  the  East  Indies.     By  the  Court:    The  plaintiff  in  his  replication  has  stated  So,  being 
abundance  of  matter  to  show  that  he*  was  lawfully  auth'»riscd  to  he  in  iheEast*"  "'^r'pT 
Indies;  but  says  nothing  as  to  his  trading  and  trnfficiitg  there.     The  doubt  is,  ^""g**  ^j^,^ 
whether  this  be  material;  for  whatever  is  materially    pleaded  on  one  side,  noi  naihor 
ought  to  be  answered  on  the  other.       Now,  when  the  king's  charter  for  esta-i^te  the  iraf 
blishing  the  court  of  the  mayor  and  aldermen  was  obtained;  the  trading  with-fi^^"g  "nd 
out  consent  of  the  Company  was   an  offence  by  law.      The   king's  charter  *f"***^^  "I 
could   not  repeal  the  law,  nor  annihilate  the  offence;  nor  can  the  making    a  jj^^  whh 
man  an  alderman  give  him  an  implied   leave  to   e.xercise  an  illicit  trade.       It  ooi  licence 
would  be  a  harsh  construction  to  suppose,  that  making  one  an  ofiicer  of  the 
Company  would  give  him  a  right  to  oppose  and  rival  his  masters;   there   may 
have  been  an  unlawful  trading  and  trafficing,  which  might  authorise  the  Com- 
pany to  remove  him,  and  he  ought,  io  pleading,  either  to  traverse,  or  ta  coo- 
fesa  and  avoid  the  charge  of  it. 

II.  OF  THE  SHIPPING. 
DoLREE  V.  The  East  India  Company.  H.  T.  181 1.  K.  B.  13  East,  290, 
A  question  arose  in  this  case,  whether  under  the  common  printed  for  of  the  ^  "j^^^'lf' 
East  India  Company's  charter  parties,  the  Company  were  warranted  in  assist-*®*      "* 
ing  and  acting  conjointly  with  his  Majesty's  government  at  their  requisition,  form  to  the 
in  sending  their  chartered  ships  upon  a  warlike  expedition,  against  the   king's  East  India 
enemies,  under  the  command  of  the  king's  officers.       It  appeared,  that  as  to  Company 
the  ship  which  was  the  subject  nf  this  action,  alterations  had  been  ordered  to  ™*y  **®  «™ 
be  made  in  her  upper  works,  by  the  Company,  to  enable  her  to  carry  a  larger  ?^^y^^,  ^J 
number  of  guns,  8tc.  than  her  stipulated  force,  and  that  a  king's  officer  assum-  |,„g,j|e  ^^ 
ed  the  command  of  her,  and  hoisted  the  king's  broad  pendant  on  board.    The  pedition  a 
Court  observed,  that  the  alterations  were  made  in  order  to   fit  the  ship   more  gainst  the 
conveniently  for  the  purpose  of  her  intended  expidition;  and  that,  as  the  Com-  king**  ftne 
pany  were  authorised  to  employ  her  in  warfare, they  must  necessarily  have  the  *"*?■•  P'* 
power  of  fitting  her  for  that  purpose;  and  there  was  no  distinguishing  between  ^^^  com*' 
additional  works  of  that  kind,  and  mere  alteration  of  a  ropeoi:  plank  onboard,  mnnd  of  a 
which  it  could  not  be  pretended  would  annul  the  charter-party.    The  same  an-  king's  offi 
swer,  they  said,  applied  to  the  placing  of  the  ship  under  the  command  of  the  cer.  and  al 
king's  officer;  the  Company,  or  those  in  command,  must  necessarily   ^•^®''*  **|'®^/^  !' 
cise   their  discretion   in  this   respect,  in   the  conduct   in  any    warlike  ®^"   '^       1 
pidition   in  which  they  were  engaged.      In  answer  to  an  argument  that   ^*  aoiul)le*0* 
was  the  king's  warfare,  and  not  that  of  the  Company,  as  holding  an  indepen-fhe  ser 
dent  sovereignty  in    India.       Lord  Eilenborouorh  said,  that  whatever  disttnc- vice.* 
tion  might  be  enterraiueJ  in  India,  the  Court  could   make  none  between  the 
East  India  Company  and  the  rest  of  his  Majesty's  subjects,  in  respect  of  any 
assistance  given  by  them,  in  warfare,  to  his  governjnent.      The   Court   must 
therefore  consider  this  as  much   the   warfare  of  the  Company  as   any  other 
which  they  might  wage.     The  case  stated  that  the  ships  anil  forces  of  his  Ma- 
jesty and  the  Company  were  conjointly  employed  in  theexpodition;  and  there 
was  no  previous  letting  of  the  ship  by  the  Company  to  government  stated. 

III.  OF  THE  OFFICERS. 

♦  If  a  ship  be  ch  irtcred  to  tlic  East  India  Company  for  the  purpose  of  trade  or  warfare; 
and  they  order  her  on  a  voyn^o  of  discovery;  without  the  consent  of  ibo  owners,  whereby 
siio  in  lo3t,  the  owners  nuy  support  annction  o»i  the  case;  Lewin  v.  Eaa:  India  Company, 
N.  P.  C.  241;  abridged  nnte.  vol.  v.  p.  341. 

The  last  port  intended  by  the  East  India  Company's  charter-parties,  when  speaking  of  the 
allowance  of  *20')1.  per  month  dnrins  the  ship's  stay  in  India,  or  China,  means  the  port  to 
which  she  shall  he  la^t  consigned;  Nuffjt  v.  East  India  Company,  10  East,  468;  abridged 
an^e,  vol.  v.  p.  3*^0. 

The  141.  stipulated  for  in  the  'East  India  Company's  charter-parties,  in  respect  of  every 
passenger  ordered  on  board,  in  India,  by  the  company's  agents,  is  piyable,  notwithstanding 
tfao  loss  of  the  ship  before  her  arrival  in  the  Thames;  Moffat  v.  East  India  Company,  10 
Easi,  468;  abridged  ante,  vol.  v.  p.  309. 
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I.  Parker  V.  CivF..    E.  T.   I7S8.  K.  B.  4Burr.  ^2419.    S.  P.  Vertur  ▼. 

Ci.ivr.    M.  T    17';9.   K.  B.  4  Burr.  ^2472. 
A  miliary       Xhi-^  ^vi<  an  'Aztny^  >r >!<;  u  S/  an  itFi^er  in  the  milifary  service  of  the  East 
^h''  *''  T     ^'^'^'''  ^  >mpfiny,  H-^ainnt  th«  'lefeti'lant,  whi  was  co.nmander-in-cli  ef  of  their 
^f^ih*)^ F^^i  ^^*''^*'®*  '"  IficiiH.  l*»r  an  •i^>aiili  aiv\  frtls«  imprisonment.     The  transaction  arose 
India  Coiii  *"  *^®  ^'*'^^  '"^''  "^   «»M'»'i  «  dispute  about   a  perquisite  called  6u/^f,  which  was 
|)iiiy,  has  .th  Might  proper,  liy  L  rd  Clive,  to  be  discontinued  in  future,  or,  at  least,  con- 
not  a  ri;{hi  siderablv  lessened.     Tlie  offi-ers  were  exceedingly  dissatisfied  with  this  rc- 
to  re.4iffn     duction  of  their  pav,  or  perquisite,  whif^h  had  h^en  allowed  to  their  predeces- 
he  DieTs*'    ^^^^^  ^^^  resented  it  s)  hi  jhly,  that  175  of  them  threw  up  their  commissions, 
and  quitted  the  service;  o  "  wliich  number  Captain  Parker  was  one.     Where- 
upon  Lord  Clive.  as   c(>m  nander-in-chief,  imprisoned  him,   and  he  was  kept 
four  months  in  cus!ody ;  but  a  court  martial  being  called  upon  the  occasioo,  he 
was  tried  by  it,  and  acquitted,  as  they  apprehended  him  to  have  a  right  to  re- 
sign his  commission,  and  quit  the  service. 

Per  Lord  Mansfield,  C.  J.  I  am  of  opinion  that  these  military  officers  ia 
the  service  of  the  East  India  Company  were  not  at  liberty  to  resign  their  com- 
missions and. quit  the  service  at  any  time  and  under  any  circumstances,  mere- 
ly ad  libitunty  whenever  they  themselves  should  think  fit,  or  be  so  inclined.  If 
that  were  the  case,  then  indeed  it  would  follow,  that  after  resigning  their  com- 
mission, and  thereby  ceasing  to  he  objects  of  military  jurisdiction,  Lord  Clive 
could  no  longer  have  any  power  over  them;  and  accordingly  directed  a  non- 
suit, but  with  liberty  to  move  the  Court  to  set  it  af\erwards  aside,  without  costs. 
Such  motion  havinjf  b(>en  mad'',  the  point  was. argued,  and,  ptr  Cunam,  we 
are  all  of  opinion,  '^  ^hat  a  military  ofiioer  in  the  service  of  the  East  India 
Company  has  not  n  ri^'t  to  resign  his  commissicm  at  all  times,  and  under  any 
circumstances,  whatso»ver,  whenever  he  pleases." 

^.  Br.ACKFERD  ".  Prkston.  H.  T.    1799.  K.  B.  8  T.  R.  89. 

And  an  a         ^    g^  p^^j  ^^Q  defendant,  who  was  a  shipowner,  5,(X)0/.,  to  procure  him  the 

I  5^7  1    **PP^^*''^^"™®"t  ^^  ^^^  comtnand  of  a  ship  in  the  service   of  the  East  India  Com- 

for  the  «al«  P*"'^ •  *"  consideration  thereof,  the  defendant  promised  to  repay  him,   or  hi» 

(by  the       representatives,  the  same  sum,  when  anv  other  person  should  be  appointed  to 

owner)  of  the  command  of  that  ship,  ^r  of  any  other  tdiip  built  upon  her  bottom.     After 

the  com      this  agreement  was  entered  into,  the  ship  was  lost,  with  A.  B.  on  board  her; 

mand  of  a   n^^j  q^^  q   f)  ^^g  a'>pointed  to  the  ship  which  was  built  upon  her  bottom,  for 

fervice  of*  ^^*^^  appointment  C.  D  paid  the  defendant  a  large  sum  of  money.     Subse- 

the  Eaat  In  ^uently,  the  East  India  Company  came  to  a  resolution,  prohibiting  the  prac- 

dia  Compa  ^ico  of  selling  the  commands  of  ships,  and  also  made  a  compensation  to  some 

njTi  made    of  the  officers  who  had  paid  for  their  commands,   of  whom   C.  t).   was  one. 

r"*'*'i'V'**  ?**^  ^^  compensation  was  made  to  the  representatives  of  A.  B.,  the  resolo- 

of  the  Com**^"  not  being  made  in  approbation  ofthe  practice  which  had  prevailed  before. 

pany  ia        ^°  assumpsit^  founded  on  the  contract  to  pay  to  A.  B,,  or  his  re  present  atives, 

void.  by  whom  this  action  was  brought,  the  s^-m  of  5fl00l.  on  the  appointment  of  a 

successor,  the  Court  held  the  contract  a  fraud  on  the  East  Ipdia  Company,  it 

being  entered  into  in  defiance  of  the  salutary  regulations  which  were  made  hjr 

a  great  commercial  companv,  fir  the  benefit  of  the  country;  and  said,  it  was 

also  decided,  a  few  years  ago,  in  the  Cominon  Pleas,  ( I  IJ.  Bl.  ."327.)  that  no 

action K^onld  be  maintained  on  an  illefral  contract,  r  sperting  the  appoin  ment 

to  an  offico  wln\h  is  not  saleable.     And  it  seems  to  us;  that  the  principle  oa 

which  thar  case  was  rir  ft^rmined  must  govern  the  present. 

3.  Addfrij  Y  V.  CooKsov.   H.  T.  180!>.  K.  B.  2  Campb.  15. 
East  India        In  assumpait  it  appeared  that  the  plaintiff  was  a  captain  in  an  East  Indiaman, 

.*-I'-t!I*       ^^^  *be  defendant  a  lioiitcnant  in  the  company's  service,  who  was  returninir 
ant«  return  i  •  •  ^-n  ■        i«  *^     *        .        .     '         i  ..r^^^ 

in-  home     "^™®  ^^  *  ^*^*^  certificate  that   lieutenants  returnmg  home  always  pay  I0O3 

OQ  a  iick  rupees,  and  no  more,  ^'  for  their  passage  and  accommodation  at  the  captain's 

certificate  table,"  in  which  case  their  cots  swing  in  the  steerage;  however  the  defendant 

are  to  pay  had  a  cabin  to  himself;  and  it  was  proved  that  those  who  have  cabins  usually 

^^2^  pay  more. 

STiioro.  ^^^  ^^^  JBllenborough,  C.  J*     Without  an  express  promise,  an  officer. 
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undef  those  circumstances,  is  not  liable  to  pay  more  than  the  regulation  pricej 
though  he  has  a  cabin  to  himself;  and  others,  for  the  same  indulorence,  pay  an 
advanced  price;  especially  as  it  does  not  appear  that  the  cabin  would  have  been 
let  to  any  other  person. 

4.   Rex  v.  The  Court  of  Directors  of  the  East  India  Company.     T.  T. 

J8I5.  K.  B.  4M.  ^S.  279. 

By  Stat.  33  G.  3.  c.  52.  s.  17.  the  East  India  Board  of  Control  is  restrained  in  this  caM 
from  giving  "  any  directions,  ordering  or  authorising  by  any  dispatch,  the  in-*^®  P°!J*' 
crease  of  the  e*«tabli.shed  salaries,  allowances,  or  emoluments,  of  any  governor,  india^Boar^ 
&c.  or  of  any  officer  in  the  service  of  the  Company,  beyond  the  amount  fixed  ^f  Control 
by  the  present  orders,  unless  such  increase  be  specified  in  some  dispatch  pro- to  interfere 
posed  by  the  Court  of  Directors,"  ^c.      By  sec.  18.  the  Board  "  shall  not  give  with  mo 
any  direction  for  the  payment  of  any  extraordinary  allowance,  or  gratuity,  from  ^'^i^**^ 
the  said  revenues,  to  any  person,  on  account  of  services  performed  in  India,  ^J|j.°" 
or  on  any  other  account  whatever,"  &c.   An  ofHcer  in  the  service  of  the  Com-    r  ^qq  -i 
pany  supplies  the  Indian  army  with  rice.     The  Court  of  Directors  frame  a^Jj.,  nndef 
dispatch,  directing  a  payment  to  be  made  by  the  government  in  India,  afler  a  special  cir 
certain  rate,  and  send  the  dispatch  to  the  Bnard  of  Control  for  their  approval.  cauiAtance* 
The  Board  alter  the  dispatch,  sut>stiluting  a  higher  rate  of  payment  for  the  one  y'"  eiam 
proposed  by  the  Directors.  '"•^* 

The  Court  held,  that  the  case  was  not  touched  by  the  statute;  for,  said  they, 
the  true  meaning  of  the  words  "  an  extraordinary  allowance  or  gratuity"  nosct* 
tur  a  sociis.  We  find  that  the  Board  of  Control  is  precluded  from  increasing 
the  established  salaries,  allowances,  or  emoluments.  Now,  what  do  these 
words  mean.  It  is  plain  that  they  mean  She  usual  permanent  advantages  at- 
tached to  the  several  offices,  and  permitted  to  be  received  by  the  officers  there 
specified.  Is  this  an  increase  of  any  allowance  of  that  nature,  that  is  of  the 
ordinary  and  understood  advantages  belonging  to  any  of  those  situations?  We 
cannot  agree  that  it  is,  since  it  seems  to  us  to  be  nothing  more  than  a  compen-' 
sation  to  be  made  to  an  individual  for  a  quantity  of  grain  taken  by  the  Compa- 
ny; for  though  the  individual  was  an  officer  of  the  Company,  it  is  not  an  allow- 
ance to  be  made  to  him  in  that  character; 


IV.  SALES  BY. 
Eaoleton  v.  The  East  Inoia  Company.  H.  T.   1802.  C.  P.  3  B.  ^  P.  55,  T***  «^»f 

By  an  act  of  the  9  &.  10  W.  3.  which  was  passed  soon  atter  the  "wtitutiong®"*®^^!^^ 
of  the  East  India  Company,  and  the  granting  of  that  monopoly  \Vhich  they  still  Q^^p^^-*, 
possess,  it  wa;3  enacted,  ''that  all  goods  and  merchandises  belonging  to  the  sales  ex 
Company  to  be  erected  as  aforesaid,  or  any  other  traders  to  the  East  Indies,  clade  allde 
and  which  shall  be  imported  into  England  or  Wales,  as  afbresaid,  pursuant  to  fanlters 
this  act,  shall  by  them  respectively  be  sold  openly  and  publicly,  by  inch  of ^'.®™  *^'**. 
candle  upon  their  respective  accounts,  and  not  otherwise,"  the  legislature,  »tj,J,°9|  JJ*!"* 
the  time  that  they  gave  a  monopoly  to  the  East  India  Company,  thinking  it  have  ren 
necessary  to  secure  to  the  subjects  of  this  country  a  free  and  equal  opportuni- dered  dam 
ty  of  becoming  bidders,  at  public  tiales  of  those  commodities  which  the  Eastageain  an 
India  Company  alone  for  a  time  could  import.    The  case,  however,  stated  that  action  to  b« 
at  some  time  before  the  passing  of  the  1 8th  Geo.  2.  the  regulations  under  which   '^"^  ij,*^ 
the  East  India  Company  acted  in  this  case  took  place;  but  how  long  before  f^p  breach 
the  passing  of  that  statute  did  not  appear.     The  regulations,  as  far  as  they  re- of  contnet. 
lated  to  the  present  question,  were  these: — ''  And,  in  case  any  buyer  or  buy 
era  of  any  goods  (tea  excepted,  which  is  provided  for  by  act  of  parliament) 
shall  make  default  in  payment  of  his  or  their  deposit,  the  goods  shall  be,  as 
soon  afler  as  convenient,  resold,  and  the  difference  in  price,  if  any,  and  ex- 
penses be  made  good  by  the  first  purchaser,  who  shall  also  be  rendered  inca- 
pable of  buying  again  at  the  Company's  candle."     Then  they  proceed:  "And 
in  case  any  buyer  shall  not  make  good  the  remainder  of  the  purchase  nooney 
on  the  goods  which  shnll  be  bought  by  him,  on  or  before  the  day  limited  for 
the  pavment  thereof,  the  deposits  which  have  been  paid  vpon  the  same  shall 
be  forfeited  to  the  OoBopany.  aod  0uch  boyer  Bhall  be  reodered  in^Apiible  of 
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l^  509  ]    buying  again  ot  any  future  sale,  until  he  shall  have  given  satisfaction  to  the 
Court  of  Directors;  and  such  person  or  persons  as  cannot  make  themselves 
known,  to  the  ('ourt  of  Directors'  satisfaction,  or  to  the  major  part  of  the  Di- 
rectors present  at  this  sale,  shall  forthwith  make  a  further  deposit,  to  such  a- 
mount  as  shall  be  required  by  the  said  Directors,  in  part  of  payment  for  the 
goods  by  him  or  them  bought;  and  in  default  thereof,  such  person  shall  not  be 
allowed  to  he  a  buyer  of  any  goods.''     But  in  18  Geo,  S.  (a  considerable  time 
after  the  10  Wm.  3.),  a  new  regulation  took  place.     Whether  the  legislature 
had  or  had  not  approved  of  the  former  regulations,  or  whether  they  thought  the 
East  India  Company  wanted  authority  to  enforce  those  regulations,  did  not 
appear;  but  for  some  reason  or  other,  the  legislature  thought  fit  not  to  leave 
the  regulations  respecting  the  article  of  tea  to  the  East  India  Company,  but  to 
make  regulations  themselves,  and  to  give  the  sanction  of  the  legislature  to 
them;  and  therefore  it  is-  enacted  in  these  words,  and  they  are  well  wor- 
thy consideration:  '*  Whereas,  many  persons  do  frequently,  at  sales  for  tea  by 
the  said  United  Company,  bid  for,  and  are  declared  best  bidders,  tor  large 
quantities  of  tea,  without  intending,  or  being  able,  to  pay  for  the  same,  unless 
such  teas  should  after  such  sales  rise  in  price,  by  means  whereof  the  prices  of  tea 
are  frequently  raised,  and  the  runn  ng  of  lea  \9«11  be*  encouraged;  for  remedy 
thereof,  be  it  enacted,  that  every  person  who  shall,  at  any  public  sale  of  tea, 
made  by  the  said  United  Company,  be  declared  to  be  the  best  bidder,  shall^ 
wiihin  three  days  after  being  so  declared  the  best  bidder  for  the  same,  depo-^ 
sit  with  the  said  United  Company,  or  their  clerk,  or  officer  appointed  for  that 
purpose,  forty  shillings  for  every  tub  and  for  every  chest  of  tea;  and,  in  case 
any  such  person  shall  refuse  or  neglect  to  make  such  deposit  within  the  time 
before  limited,  he  shaU  forfeit  and  lose  six  times  the  value  of  such  deposit,  di- 
rected to  be  made  as  aforesaid;  and  the  sale  of  all  teas,  for  which  such  deposit 
shall  be  neglected  to  be  made  as  aforesaid,  is  hereby  declared  to  be  null  and 
void;  and  all  such  teas  shall  again  be  put  up,  by  the  United  Company,  to  pub- 
lic sale,  within  fourteen  days  alfer  the  end  of  the  sale  of  teas,  at  which  such 
teas  were  sold;  and  every  buyer,  who  shall  have  neglected  to  make  such  de- 
posit, as  aforesaid,  sbal^be,  and  is,  hereby  rendered  incapable  of  bidding  for, 
or  buying  any  teas,  at  any  future  public  sale  of  the  said  United  Company,'* 
This  was  an  action  for  not  being  permitted  to  become  a  buyer  of  tea.     1  he 
plaintiff,  it  appeared,  became  the  buyer  of  some  tea;  had  made  a  deposit;  had 
made  default  on  the  day  appointed  for  him  to  perform  his  agreement;  but  af- 
terwards, within  a  further  time  given  to  him  by  the  East  India  Company,  paid 
the  remainder  of  the  purchase  money,  with  interest.     The  question  was,  .whe- 
ther the  action  could  be  supported. 

Per  Cur,  If  we  look  over  the  regulations,  we  shall  find  that,  when  they 
come  to  speak  of  the  deposit,  they  say,  '^  In  case  any  buyer  or  buyers  of  any 
goods  (tea  excepted,  which  is  provided  for  by  act  of  parliament)  shall  make 
default  in  payment  of  his  or  their  deposit,  the  goods  shall  be,  as  soon  after  as 
convenient,  resold,  and  the  difference  in  price,  if  any,  and  expenses,  be  made 
good  by  the  first  purchaser,  who  shall  be  rendered  incapable  of  buying  again 
at  the  Company's  candle;"  an()  then  they  go  on  with  these  words:  "  and,  id 
[  ^^^  1  case  any  buyer."  It  is  contended  that  the  word  "  buyer"  there  relates  as  well 
to  the  buyer  of  tea  as  other  articles,  notwithstanding  the  exception.  On  that 
point  we  have  great  doubts,  especially  when  we  come  to  read  the  third  clause, 
which  cannot  possibly  apply  to  tea;  because  the  legislature  have  told  the  Elast 
India  Company  what  deposit  they  are  to  have  for  tea;  and  the  third  regulation 
is,  ^'  that  such  person  or  persons  as  cannot  make  themselves  known  to  the 
Court  of  Directors'  satisfaction,  or  to  the  major  part  of  the  Directors  present 
at  the  sale,  shall  forthwith  make  a  further  deposit."  Taking  it  for  granted, 
however,  that  these  regulations  did  relate  to  tea  (except  with  respect  to  the 
deposit,  which  it  is  6lear  must  rest  upon  the  act);  it  is  remarkable,  that  the  le- 
gislature did  not  choose  to  trust  the  East  India  Company  with  the  sole  power 
upon  that  point;  for  they  have  given  the  action  as  to  the  forfeiture  of  six  times 
the  value  to  anj  informer;  and  they  have  gone  on  to  declare  that  which  th^ 
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East  India  Company  thoaght  they  had  a  right  to  add,  as  a  penalty,  to  their 
own  regulations  respecting  other  goods,  that  the  person  making  default  shall 
he  excluded  for  ever  from  bidding  at  the  Company's  sales.  But  supposing  all 
the  regulations  subsequent  to  the  rule  of  deposit  to  apply  as  well  to  tea  as  t<r 
other  commodities,  and  that  the  purchaser  of  tea  is  liable  to  ail  the  penalties 
that  the  East  India  Company  have  thought  fit  to  annex,  we  are  still  of  opinion 
that  upon  these  words,  it  is  impossible  lor  us  to  understand  the  term  '^  satisfac- 
tion" in  any  other  sense  than  a  pecuniary  satisfaction.  It  is  true  that  the  de- 
faulter is  to  give  satisfaction  to  the  Court  of  Directors;  but  the  word  ^*  satisfac- 
tion," as  we  understand  it  in  a  court  of  law,  must  mean  compensation  for  de- 
fault occasioned  by  the  breach  of  condition.  It  is  impossible  for  us,  unless  it 
.were  so  clearly  expressed  as/that  there  could  be  no  doubt,  to  suppose  that  the 
^vord  ''  satisfaction"  means,  until  the  defaulter  shall  obtain  the  good  will  and 
pleasure  of  the  Court  of  Directors.  Upon  this  ground,  therefore,  independent 
of  other  considerations,  we  are  of  opinion  that  the  East  India  Company,  had  no 
^ht  to  exclude  this  man  from  bidding,  till  he  had  given  what  they  might  think 
a  satisfaction;  but  only  till  he  should  make  sufRcient  reparation  for  the  injury 
•they  had  sustained  by  the  breach  of  his  agreement  with  them  to  pay  certain 
suma  of  money  on  certain  given  days.  If  they  had  thought  fit  to  impose  this 
penalty,  they  should  have  brought  an  action  against  him  for  not  fulfilling  his 
cootract;  and  if  he  did  not  pay  those  damages  which  a  jury  might  give,  we 
ahou  d  think  they  would  have  authority  to  exclude  him;  because  that  would 
not  be  a  partial  regulation,  but  would  affect  all  mankind  alike;  and  every  man 
who  did  not  comply  would  be  excluded.  Therefore,  we  are  of  opinion 
that,  under  the  circumstances  of  this  case,  this  action  well  lies,  and  (hat  the 
plaiotiff  is  eatided  to  j-ecover. 

V.  OF  THE  WRIT  OF  MANDAMUS  AGAINST, 
i.  GiuiXAim  V.  HoGUE.  H.  T.  1820.  C.  P.  1  B.  &  B.  619,  S.  C.  4  Moore, 

313. 
A  rule  msi  had  been  obtained  for  a  mandamus  to  the  court  in  India,  to  exa-  ^  fnanda 
mine  witnesses  on  behalf  of  the  defendant,  in  pursuance  of  the  stat.  13  Geo.  "I"*    ^  i 
3.  c.  d3«  8.  44.  which,  after  reciting  that  his  Majesty's  subjects  were  liable  to  .1-  K 

be  defeated  of  their  several  rights,  titles,  debts,  dues,  demands,  or  suits,  for  under  tli« 
which  they  had  cause  arising  in  India  against  other  subjects  of  his  Majesty,  is  Geo.  8. 
and  for  preventing  such  failure  of  justice,  enacted  *'  that  when  and  as  often  as  c.  63.  to 
the  India  Company,  or  any  person  or  persons  whatsoever,  shall  commence  and  the  court  in 
prosecute  any  action  or  suit  at  law  or  in  equity,  for  which  cause  hath  arisen,"^.'"'  *®** 
or  aliould  hereafter  arise,  in  India,  against  any  other  person  or  persons  whate-  J^g^^  ^„ 
ver,  in  any  of  his  Majesty's  courts  of  Westminster,  it  shall  and  may  be  lawfulbelialf  of 
for  such  court  respectively,  upon  motion  there  to  be  made,  to  provide  and  a- the  defend 
ward  such  writ  or  writs,  in  the  nature  of  a  mandamus,  or  commission  to  the  ant  in  a 
chief  justice  and  judges  of  the  Supreme  Court  of  Judicature  for  the  time  being,  f*"*'  ■* 
or  the  judges  of  the  Mayor's  Court  of  Madras,  Bombay,  or  Bencoolen,  as  the  ''^"' 
case  may  require,  forjthe  examination  of  witnesses  as  aforesaid;  and  such  ex- 
amination being  duly  returned,  shall  be  allowed  and  read,  and  shall  be  deemed 
good  and  competent  evidence  at  any  trial  or  hearing  between  the  parties  in 
such  cause  or  action.     It  was  urged,  that  the  court  was  not  authorised  to  grant 
a  mandamus  J  or  eommissioR,  on  the  application  of  a  defendant,  in  a  case  of  this 
description;  as  by  the  44th  section,  persons  commencing  or  prosecuting  nctiona 
at  law  are  only  entitled  to  have  such  writ  awarded;  and  a  distinction  is  drawn 
between  civil  suits  and  criminal  proceedings;  for  by  section  40.  it  is  enacted, 
'^  that  in  all  cases  of  indictment,  or  informations  laid  or  exhibited  in  the  Court 
of  King's  Bench,  for  misdemeanors  or  offences  committed  in  India,  it  should 
be  lawful  for  his  Majesty's  said  court,  upon  motion,  to  be  made  on  behalf  of 
the  prosecutor,  or  of  the  defendant,  to  award  a  writ  of  man^amiis,  requiring  the 
chief  jhstices  and  judges  of  the  said  Supreme  Court  of  Judicature  for  the  time 
being,  who  were  thereby  respectively  authorised  and  required  accordingly  to 
bold  a  court  with  all  con%  enient  speed  for  the  examination  of  witnesaes,  and  re- 
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Miring  other  proofs  concerDing  the  matter  charged  in  such  indictmetit  or  in- 
formation respectively. 

Sf^d  per  Cur,  It  seems  to  us  necessary  to  consider,  in  the  first  place,  what 
the  statute  has  provided  for;  if  the  enactment  be  express,  the  Court  cannot  go 
into  an  equitable  construction  of  it,  neither  can  they  interfere;  and  if  the  de* 
fendant  is  thereby  placed  in  a  different  situation  from  the  plaintiff,  it  appears 
to  us,  both  from  the  justice  of  the  case  and  the  intention  of  the  legislature,  that 
both  a  plaintiff*  and  defendant  may  ha^e  a  similar  remedy  in  civil  proceedings 
as  was  expressly  given  them  in  the  cases  of  indictment  or  information,  ah  hough 
the  44th  section  is  not  framed  in  so  express  terms  as  the  40th.  Of  the  justice 
of  the  case  there  can  be  no  doubt.  Both  parties  should  stand  ou  an  equal 
grodnd.     Let  the  rule  be  therefore  made  absolute. 

2.  Francisco  v.  Gilmore.  M.  T.  1797,  O.  P.  1  B.  &  P.  177. 
Bat  a  man  ^  B.,  a  captain  of  an  India  country  trader,  contracted  in  India  with  C.  D. 
damuMi^  for  a  crew,  according  to  the  custom  of  the  country.  A.  B.  arrived  in  Eng- 
witncfsec  ^^^^  ^^^^  *^®  crew,  and  then  made  a  voyage  with  them  to  the  West  Indies  and 
[51^2  1  hack  again.  This  action  was  brought  by  part  of  the  crew,  for  wages  due  on 
fin  India,  the  West  India  voy afire.  A  motion  was  made  for  a  mandamuB  to  examine 
parsBsnt  to  witnesses  in  India.  The  Court  held  that  the  cause  of  action  did  not  arise  in 
•iat«  18  G.  India,  within  13  Geo.  3.  c.  63.  s.  44.  by  which  it  is  enacted  that,  when  and  as 
44  *d  *  often  as  the  India  Company,  or  any  person  or  persons  whatsoever,  shall  com- 
not  lie  mence  or  prosecute  any  action  or  suit  in  law  or  equity,  for  which  cause  hath 
wber/i  tbo  arisen,  or  shall  hereafter  arise,  in  India,  against  any  other  person  or  persons 
•ait  is  by  whatsoever  in  any  of  his  Majesty's  Courts  at  Westminster,  it  shall  and  may 
an  Indian  be  lawful  for  such  court  respectively,  upon  motion  then  made,  to  provide  and 
mariner  iprQ^ard  such  writ  or  writs  in  the  nature  of  a  manrfamu9y  or  commission,  to  the 
J][^Jf**"-  chief  justice  and  judges  of  the  Supreme  Court  of  Judicature  for  th«^  time  be- 
▼oyasean  *"S5  ^^  the  judges  of  the  Mayor's  Court  at  Madras,  Bombay ,-or  Bencoolen, 
dertaken  as  the  case  may  requiVe,  for  the  examination  of  witnesses  as  aforesaid;  and 
•inc.e  his  arsuch  examination  being  duly  returned,  shall  be  allowed  and  read,  and  shall  be 
mal  here  deemed  goud  and  competent  evidence  at  any  trial  or  hearing  between  the  par- 
from  Eng  ^j^g  j^^  g^^j^  ^^^g^  action. 
land  to  the 

Weal  In       BccIeBCastftul  Hersotts  airt  Courts. 

'^  I.  PERSONS. 

(A)  Relative  to  the  different  kinds  of,  and  their  particular 

RIGHTS,  PRIVILEGES,    AND  DISABILITIES. 

(a)  Archbishops  and  Bishops,  p  514.  (6)  Archdeacons,  p.  518.  (c)  Can* 
ens  and  Prebendaries,  p.  518.  (d)  Churchwardens,  p.  520.  (e)  Curates,  p. 
520.  (/)  Dean  and  Chapter,  p.  522.  (g)  Lecturer,  p.  523.  (h)  Parish 
Cierk,  p.  523.     {%)  Reader,  p.  523.     (j)  Visitor,  p.  523. 

(B)  Relative  to  appropriate  benefices,  p.  523. 

(*B)  Relative  to  their  doty  to  reside  within  the  parish,  &c,,  and 
of  the  penalty  incurred  by  non-residence. 
fa)  To  whom  applicable,   and  excuse  for  non-residence,  p.  525.     (b)  Li- 
cense for  non-residence,  p.  529.    ,(c)  Certificate  for  non-residence,  p.  530. 
(rf)  Action  for. 
C^^^J        Ist.  Before  what  tribunal   suable,  p.  530.     2d.  Declaration,  p.  531.     3d. 
Pleas,  p.  531.     4th.  Evidence,  p.  531.     5th.  Staying   proceedings,  p.  533. 

(C)  Relative  to  their  rights,  p.  534. 
(*C)  Relative  to  their  privileges. 

(a)  Exemption  from  offices^  p.  535.  (6)  As  to  grants  by,  p.  535.  (c)  As 
to  leases  by  and  to,  p.  535. 

(D)  Relative  to  their  liabilities,  p.  536. 

(E)  Relative  to  the  laws  bt  which  thet  are  governed,  p.  537. 
II.  COURTS. 

(A)  Relative  to  the  different  kinds  of. 
(o)  Arches,  p.  537.     (b)  Archdeacon,  p.  537.     («)  Audience,  p.  537.     (d) 
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ConsJstoiy,  p.  .5^3.     (e)  Convocation,  p.  538.     (/)  Delegates,  p.  538.     ^g) 
Faculties,  p.  53  J.      (/i)   Prer -g^.imvo,  p.  538. 

(B)  Rel\tive  to  the  JU'Msnr!  tiov  of. 

See  tits.  Administration;  Adv  >wson;  Churches  and  Chnpels;  Ch;iJfh war- 
dens; Customs;  D'^viso;  Distrihntion;  Dmafio  Cau>*a  Mortis;  E.otion; 
Guardian  and  Ward;  Lenjacy;  Ijbcis;  Marriage;  Oflficos;  Oversee  -•;  Pn- 
nal  Stafutes;  Pension**;  Powers;  Proctor  and  Apparitor;  Simony:  Sander; 
Tithes;  Trespass;   Wills. 

(C)  Relative  to  proceedings  i.v,   now  far  evidence  in  c«)urts  of 

LAW,  p.  538. 

(D)  Relative  to  proving  the  practice  op,  p.  539. 

(E)  Relative  to  the  liability  op  the  judge  of,  for  an  excess  or 

jurisdictiov,  p.  ."39. 


I.  PERSONS.  [  514  ] 

(A)  Relative  to  the  different  kivds  of,  and  their  particular  rights, 

PniVILEORS,  AND  DISABILITIES. 

(a)  M^rth bishops  and  hi^h^p^* 
1.   Trelawnet  V.  THE  Bishop  of  Winchester.  H.T,  1756.  K.  B.    !  Ken- 
yon,  256;  S.  C.   1  Burr  219.  officrthh 
In  an  action  of  debt  brought  by  the  plaintiff  against  the  defendant  for  600/.  ^  gui^^y  „ 
for    five  years'   salary,    due  for  several  offices;  viz.  great  or  chief  steu'ard  tOgnHy  -ran 
the  bishopric  and  all  its  castles,  lordships,  manors,    &n..  and  conductor  of  the  ted  for  life 
men  and  tenants  of  the  bishop  thereof,  with  a  salary  of  10 )/.  per  annum,  and  before  the 
of  master-keeper  or  preserver  of  the  wild  bea<«ts  in  all  the  forests,  &c.  belong-  *     ^'^  **• 
ing  to  the  bishop,   and  chief  governor  of  all  birds,  <5rc.  which  was  commonly      '"'^1^* 
called  chief  parker,  with  a  salary  of  20/.  per  annum.     These  offices,  &c.  were  ^  bishop  m 

•  Bishop  \s  derived  from  the  Saxon  wor»l  "  hisrop."  an  overseer,  or  <tnperintendent,  so  btrfore  that 
called  from  ihar  watchfuhi^ss  :ind  f  lithfiilnesa  which,  hy  his  place  and  dignity,  he  hath  nnd  atatalo. 
oweth  to  the  church;  see  Godo!.  2*2.  An  archhishop  is  the  chief  hishop  of  the  province; 
,  who  next  and  immediately  under  ihe  Ktnff,  hath  fiiipreme  power  and  jurisdiction  in  all  cau- 
ses and  things  ercJesiaatical:  scd'Oodol.  12.  Tiiere  are  within  the  kingdom  only  two  arch- 
bishops of  ihe  provinces  of  Cirtlerhiiry  and  York;  see  Co.  Lit.  94.  a.  Each  archbishop 
bath,  within  his  province,  bishops  of  several  dioceses.  The  Archbishop  of  Canterbury  haln 
under  him,  within  his  province,  Rochester,  London,  Winchester,  Norwich,  Lincoln,  Kly, 
Chichester,  Salisbury,  Exeter,  Bath  and  Wells,  Worcester.  Coventry  and  Lichfield,  Here- 
ford, Llandafi^  St.  David,  Bnni^or.  St.  Asaph,  and  fiur  founded  bv  King  Honry  VIIL  crea- 
ted our  of  the  ruins  of  dissolved  momsteries.  viz.  Glouees'er,  B-is'ol,  Peterborough,  and 
Oxford.  The  Archbishop  of  Yoik  ha  h  imder  him  four,  namely,  the  bi«hop  of  the  county 
palatine  of  Chester,  Durham,  Carlisle,  and  the  Lsleof  Man:  see  I  Inst.  194. 

The  archbisiiops  have  the  style  and  title  of  Grace  and  Most  Reverend  Father  in  God  hy 
Divine  Providence.  The  bishops  that  of  Lord  and  R  ghl  Reverend  Father  in  God  by  Di- 
itine  Permi.ssion-. 

Formerly,  bishopries  were  elective  hy  the  clergy  and  people;  see  Ayl.  Par.  126.  But  now 
DOW  the  right  of  donntion  is  in  the  King;  see  1  Inst.  1^4 

Bishops  oiiirht  to  be  personally  resident.  To  take  care  of  their  particular  provinces,  and  for 
the  comfort  of  ihe  churchej:  espoused  to  them,  especially  on  solemn  days  in  Lent  and  Advent, 
unless  their  absence  is  required  by  thoir  superiors,  or  for  otheV  just  cause;  see  Athen.   118. 

By  25  Hen.  8.  c.  20.  a  bishop,  upon  his  election,  shall  be  deputed  and  taken  as  lord  elec- 
ted. And,  by  i'ivers  other  statutes,  bishops  are  called  peers  of  the  land;  see  1  Inst.  1.  It 
has  been  asserted,  ihat  a  s'atute  made  where  bishops  have  noi  been  present  is  not  good. 
Bat  this  has  bm*n  contradicted  by  Lord  (?oke;  see  I  Burn.  E.  L.  213.  A  bishop  has  three 
powers;  Isl.  His  power  of  ordina'ion,  which  is  gained  on  his  consecration,  and  not  before, 
and  thereby  he  m.iy  confer  orders,  &c  in  any  place  throughout  the  world,  2nd.  His  pow 
er  of  jurisdic.ion,  which  is  limited  and  conBued  to  his  see.  And  lastly.  His  power  of  ad- 
ministration and  government  of  the  revenues;  bo  h  of  fhelaMer  powers  he  gains  by  his  con- 
firmation; and  some  are  of  opinion  that  the  bishop's  jurisdiction,  as  to  ministerial  acts  com- 
mences on  his  election;  see  Palm.  47^?. 

The  right  of  trial  bv  the  lords  of  parliament,  as  tlieir  peer.a,  it  is  said,  does  not  extend  to 
bishops  who,  though  they  are  lords  of  parliament  (e.vcepl  Sodor  and  Man),  and  sit  there  by 
▼irtue  of  their  baronies,  which  thoy  hold  jure  oceiesirp,  yet  are  not  ennobled  in  blood,  nnd, 
consequently,  not  peers  with  the  nobility;  seu  I  Inst.  30;*  \  Bla.  Com.  40.  Archb.shoprics 
and  bishoprics  may  become  void  by  death,  deprivation  f«»r  any  very  gross  and  neto-tous 
cause,  aad  also  by  resignation.  AH  resignations  must  be  made  to  some  superior.  There- 
fore, a  bishop  must  resign  to  his  metropolitan;  hot  the  arebbishop  otn  reaign  to  non«  but 
the  King  himself;  see  1  Bla,  Com.  382. 
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in'ftn^ed  to  the  plaintifTby  the  late  bishop  of  Winton,  by  letters  patent,  for  life. 
On  is>ue  j  lined  between  the  parties,  the  jury  found  a  speeial  veTdtct;  and  the 
question  diat  came  before  the  court  on  such  verdict  was:  Whether  J,  T.,  the 
grantee,  was  entitled  to  hold  the  two  first  mentioned  offices,  and  to  recorer 
those  arrears  against  the  present  bishop.  As  to  the  office  of  chief  parker,  it 
was  given  up  by  the  plaintiff's  counsel.  After  hearing  counsel  on  both  aides 
on  this  question,  the  Court  gave  their  opinion. 

Per  Cur.  We  are  all  unanimously  of  opinion,  that  an  office  and  fee  which 
existed  before  statute  1  £liz.  is  not  within  such  statute,  but  may  be  granted 
since  precisely  in  the  same  manner  as  it  was  granted  before;  and  that  the  util- 
ity or  necessity  of  such  an  office  is  no  more  material  since  that  statute  than  it 
was  before;  and  we  think  this  opinion  agreeable  to  the  words  and  intent  of  the 
statute,  and  to  every  precedent  made  since;  therefore  the  plaintiff  must  have 
judgment. 
I  515  I   %  Rbx  v.  thb  Bishop  of  Oxford.  E.  T.  1806.  K.  B.  7  East,  345;  S.  C. 

3  Smith's  Rep.  241. 
A  manda  This  was  an  application  to  quash  a  writ  of  mandamus^  which  had  been  grant- 
mu9  to  a  ed,  directed  to  the  ordinary  to  license  a  curate,  on  the  ground  that  its  insuffi- 
bishop  to  ^lency  was  apparent  upon  the  face  of  it,  inasmuch  as  it  neither  suggested  a 
eenM  to  a  custom  for  the  inhabitants  to  elect  n  chaplain,  vho  was  entitled  to  the  use  oF 
oamtemast  the  pulpit  without  the  consent  of  the  rector,  nor  the  consent  of  the  rector  in 
•bow  that  case  there  was  no  such  custom ;  without  one  or  other  of  which  (he  tnoniiamtc* 
the  party     would  be  against  common  right,  and  nugatory. 

applying  p^^  £^^^     'Yhe  writ  must  be  quashed.     This  is  a  writ  by  which  a  party  is 

titled  to      required  to  do  that  which  he  has  hitherto  forborne  to  do  in  breach  of  some  do- 
the  relief    ^7*     '^^^  fwAs  to  be  stated  in  the  writ  are,  therefore,  those  which  constitute  the 
prayed.       duty.     It  ought  to  state  such  facts  as  prima  facU  throw  the  obligation  upon 
him  to  do  what  is  required  of  him. 

3.  Rbx  y.   THfi  Archbishop  of  Canterbury.  H.  T.  1807.  K.  B.  8  East, 

213. 
Aad  •  man     A  rule  was  applied  for  to  show  cause  why  a  mandamut*  should  not  issue,  di- 
^V^^^i^  rected  to  the  Archbishop ^f  Canterbury,  to  issue  his  fiat  to  the  proper  officer, 
[  516  J    ^^^  f-Qp  ^Y^^  admission  of  a  doctor  of  civil  law,  graduated  at  Cambridge,  as  aa 
J5JJJ  Arch     "^v<>cate  of  the  Court  of  Arches 

bifhop  of  .'^^^  2^*"  ^'<'**  There  ought,  in  all  cases,  to  be  a  specified  legal  right,  as  well 
Caaterbnry  as  the  want  of  a  specified  legal  remedy,  in  order  to  found  an  applirafion  for  a 
to  proeere  mandamu9\  but  here  nothing  appears  to  show  that  the  applicant  i.as  any  legal 
the  admifl  right  lo  what  he  claims,  more  than  any  other  of  his  Majesty's  subjects.  There- 
BHmon  *  ^^^^y  however  sorry  we  may  feel  for  the  disappointment  of  the  individual  who 
doctor  of  ^^^  con<«umed  hi.s  time  and  substance  in  a  fruitless  pursuit,  we  cannat  interfere, 
eivitlaw.  See  I  Show.  217;  3  Mod.  332;  1  Lev.  75;  2  Str.893;  Bac.  Abr.  (G.)  198; 

2  Roll.  Abr.  285;   1  Str.  58;   1  Vent.  143;  2  Str.  1114;  3  Burn's  E.  L.  319. 

tit.  Sexton;   1  Salk.  166. 

4.  Rex  v.  the  Archbishop  of  Cantrrburt   anb   the  Bishof  of  London. 

M.  T.   1812.  K.  B.  15  East,  117. 

The  jadg         A  rule  had  been  obtained  for  a  mnndnmni  to  the  archbishop  of  London,  to 

"?«""  ®0*»«  license   a  clerk   chosen  by  the  inhabitants   of  St.  Bartholomew,  Exchange, 

eoaela  "     ^"^*^">  ^^  ^^  endowed  lectureship  in  the  parish  church  there.   This  produced 

In  Ireland  ibere  are  four  archhishops;  Armagh  prima  e  of  Ireland,  Dublin  priioa*e  oflre* 

land,  Crjshel  primate  of  Mnnster,  and  Tuam  primite  of  Connaught;  and  eighteen  bishops, 

▼iz.  Merh.  Kildare,  Derry,    Raphoe,   Limorick,  Ardferi   and   Agddoe,  Dromore,  Elphin, 

l>own  aud  Connor,  Waterford   and  Li^tmere,  LeioMin  and   Ferns,  Cloyne,  Cork  and  Koss, 

Kilhloe  and  Kilfenora,  Kilmore,   Cloghor,  Os8ory,  Killala  and  Achonry,  Clonfert  and  Kit- 

madaiii^h.     * 

In  Scotland,  after  the  reformation,  the  titles  of  archbishop  and  bishop  were  introduced  ia 
I57i.  and  bestowed  on  clergymen  ordiined  memhern  of  ci'bedral  churches.  By  the  act  ot 
1592,  c.  116  Presbyleri.in  church  govemm«»nt  was  e.^t.-ihlished  by  kirk  sessions,  pre-byle- 
ries,  provinc!  il  «<vno'ds,  an.l  generaj  as^iemhlies.  Bv  act  16)6.  c.  *2.  bishops  were  re"«tored. 
But,  m  I6:i^.  proi^bytprv  was  a  second  rime  introduced.  By  act  166  *.  c.  J.  presbytery  wa« 
■gain  displaced  by  prelacy.  And,  finally,  by  acts  1689.  o.  '3.  and  1690.  c.  5.  a.  29.  pr^eby* 
t^Tf  waa  re*eilitabfUhed,  and  baa  since  so  continued. 
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an  affidavit  by  the  bishop,  that  the  party  elected  had  been  admitted  before  him  on  qaes 
with  a  view  to  his  being  "  approved  and  licensed,"  (which  are  the  words  of  *•**"'*.  j*^ 
the  Stat.  13  &  14  Car.  2,  c.  4.  s.  19.  imposing  that  function  upon  the  a^^-^^bish- Jl^"^*'°^^"^^^ 
op  or  bishop,  before  any  lecturer  may  lawfully  preach,)'that  he  had  made  dili- jn/e^i,ipg^ 
gent  inquiry  respecting  his  conduct  and  ministry;  and,  being  convinced,  from 
«uch  inquiry,  that  he  toa3  not  a  Jit  person  to  be  allowed  to  lecture,  he  had  con* 
.scientiously  determined,  after  having  heard  him,  that  he  could  n  it  apprave  or 
license  him  thereunto.     Under  these  circumstances  the  Court  now  discharged 
the  rule,  observing:  There  is  no  instance,  of  such  an  application  for  a  manla^ 
mu8  to  compel  a  bishop  to  approve;  we  can  only  compel  him  to  inquire.     We 
eaaapt  divest  him  of  that  function  which  the  legislature  has,  for  wise  porpos* 
es,  vested  in  him,  and  transfer  it  to  ourselves.     All  that  the  Court  can  ever  do, 
is  to  see  that  that  function  is  well  executed  by  him  in  whom  it  is  so  vested;  and 
there  never  yet  has  been  an  instance  of  a  mandamus  to  compel  a  bishop  to  ap- 
prove and  Hcens6  a  lecturer  where  the  question  turned  on  the  approbation  or 
disapprobation  of  the  bishop  as  to  the  fitness  of  the  applicant.      It  has  been 
urged,  however,  (and   much  stress  was  laid  upon   it  in  the  argument,)  that  it 
was  the  duty  of  the  bishop  to  have  instituted  his  inquiry  npon  the  subject  in  * 

the  manner  and  by  the  means  usually  adopted  in  courts  of  law;  that  is,  by  the 
formal   production   of  the  charges   made   against  the  applicant   in  a  judicial 
course,  and  by  a  public  and  solemn  hearing  of  the  several  parties,  their  proofs, 
and  witnesses.     But,  in  the  first  place,  what  power  has  the  bishop  to  rompel 
the  attendance  of  parties  ami  witnesses?     What  power  has  he  to  a^l  mi  ulster 
an  oath;  or  what  word  is  there  in  the   act  of  parliament  that   prescriKe^  the 
mode  by  which  he  shalV  attain  a  conscientious  satisfaction  on  the  Rubjcrt  ?     It 
only  requires  him  first  to  approve;  that  is,  before  he  licenses.     A  strict  analo- 
gy does  not  hold  between  the  means  of  obtaining  a  licence  for  a  lectureship 
and  the  other  situations  in  the  church  to  which  it  has  been  compared.     Nor  is 
a  lectureship,  in  point  of  right,  like  the  case  of  a  temporal  inheritance  in  nn    [  517  } 
advowson,  or  the  like,  where  the  patron  is  entitled  to  call  upon  the  ordinary 
to  institute  his  clerk,  and  to  enforce  that  right  by  quare  impedit^   unless  the 
bishop  specifically  states  in   his  plea  some   reasonable  cause   wherefore  the 
clerk  presented  is  not  fit.     In  the  statute  of  articuli  cleri^  which  is  not  merely 
an  enacting  statute,  but,   as  Lord  Coke  says,  declaratory  of  the  common  law 
and  custom  of  the  realm,  the  15th  chapter  runs  thus:  '*  Also  it  is  desired,  that 
spiritual  persons,  whom  our  lord  the  king  doth  present  unto  ben  ficcs  of  the 
church   (if  the  bishop  will  not  admit  them,  either  for  lack  of  learning,  or  for 
other  reasonable  cause,)  ihay  not  be  under  the  examination  of  lay  persons  in 
the  cases  aforesaid,  as  it  is  in  these  times  in  fact  attempted,  contrary  to  canon- 
ical decrees;  but  that  they  may  sue  to  an  ecclesiastical  judae,  to  whom  it  of 
right  belongs,  for  the  obtaining  remedy  as  may  be  just,     "  The  answer  is,"  of 
the  fitness  of  a  parson  presented  to  an  ecclesiastical  benefice,  the  examination, 
^'  it  will  i^  recollected,  that  examination"  is  not  the  term  in  the  statute  13  Sl 
14  Car.  S.  but  approved;  and  the  word  examination,  taken  strictly,  may  ber 
understood  to  mean  a  personal  oral   examination,  sucli  as  usually  take:*  place 
for  the  ascertaining  a  competence  in  literature      "  The  examination,"  it  >'ays, 
*'  belongs  to  the  ecclesiastical  judge;  and  so  it  has  heretofore  been  used,  and 
shall  be  so  in  future:  a  lectureship  has  been  likened  to  that  of  a  perpetual  cu- 
racy.    There,  unless  the  curacy,   by  beinsf   ausjmented   by  Queen  Anne^a 
bounty  or  otherwise,  becomes  a  presentable  benefice,  for  which  a  qtiare  impe" 
dii  lies,  the  only  legal  remedy  which  the  curate  basis  by  mnndamns.     But  here 
I  would  reler  to  the  canons  for  the  authority  and  duty  of  the  bishop  in  respect 
to  curates,  and  to  the  statute  in  re.^pect  to  lecturers,  to  show  the  difference  be- 
tween the  two  cases.     By  the  48th  canon,   "  no  curate  or  minister  shall  be 
permitted  to  serve  in  any  place,   without  examination  and  admission   of  the 
bishop  of  the  diocese,  or  ordinary,  ^c.     It  appears,  then,  that  there  is  to  be 
an  examination  by  the  bishop,  which  is  to  precede  the  admission  of  the  curate; 
which  duty  of  examination  is  cast  upon  him  by  the  express  terms  of  the  canon; 
andy  therefore,  if  the  bishop  either  will  not  examine  at  all|  or  only  in  a  mode 
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altogether  ine^Tectiial  for  the  purpose  for  which  ^uch  an  cxaminatioo  ig  reqniF 
ed;  if,  in  short,  he  should  appear  to  refuse  or  elu<le  the  porforniance  of  this 
express  dutv,  the  Court  will  interfere  by  nifinilnmiK  t'>  coiirjiel  such  an  exam- 
ination to  be  made  as  appertains  to  his  duty.  But  in  thiscas**,  it  will  be  recol- 
lected, that  examination  which  may  be  underst')->d  to  be  such  as  takes  place 
in  cases  of  instituti(m  to  benefices}  is  expressly  enjohied  by  the  canon.  Butia 
the  instance  of  the  lecturer,  the  term  <<  approbaiion'Mn  the  statute  13  &  14 
Car.  '2.  is  quite  another  thing.  What  scales  have  we  to  weigh  the  conscieace 
of  the  bishop?  and  how  are  we  to  know  whether  he  properly  or  improperl/ 
»  disapproves?     Mav  he  not  properly  di.«»apnrovc  of  the  candidate  for  a  lectur- 

er's license  on  account  of  many  mutters  which  cannot  be  conveniently  stated 
to  a  court  of  justice?  May  he  not  disapprove  r>r  mitters  within  hi.-?  own  per- 
sonal observation  a'ld  knowledge,  for  the  ha!)its  of  lifi;  and  conversation  ot  the 
person,  which  might  be  known  t  >  him  from  residing  in  the  same  university,  or 
society,  with  him,  from  his  conduct  in  life  down,  perhaps,  to  the  very  time  whea 
'  the  bishop  it  called  upon  to  signify  his  aoprohatim?  Is  he  to  exclude  his 
own  kn  >wledjre,  the  most  material  of  any?  It  seems  to  us,  therefore,  that  un- 
[  518  ]  less  we  repeal  (he  act  of  parliament,  and  violate  the  functions  that  are  exclu- 
sively vested  in  the  bishop  and  others  under  the  act,  wc  <:annot  grant  them/io- 
damus  that  is  prayed  for;  and  that,  in  refusing  it,  wc  contravene  no  principle 
of  law  that  has  ever  been  established,  nor  run  counter  to  any  one  diciwn  of 
any  one  judge,  pronounced  in  any  cause  in  which  a  question  of  this  nature^ 
respecting  the  exercise  of  the  functions  of  a  bishop,  has  ever  occurred  before 
the  Court, 

5.  HARRISON  v.  Austin.  T.  T  1683  K.  B.  Comb.  1*51. 
A  biihnp  Qn  motion  for  a  prohibition,  it  was  suggested,  that  the  bishop  had  libelled 
on  ly  line  be  p^j.  ^  ppnsion  before  his  own  commissary;  and,  if^it  were  all-twcd,  he  would  bo 
own  com  j»>^g*5  *"  his  own  caurte.  But  the  Court  refused  the  prohibition,  because  a 
miMary.  suit  lies  before  a  chancellor  in  such  case;  and  it  had  been  holdea^  that  a  lord 
might  be  sued  before  his  own  stewards. 

(h)  •Anhdeacons.     See  aw/e,  vol.  ii.  p.  267. 
(c)    Canons  awi  pnbendarii a.* 
1    Bishop  of  Chichester  v.  Harwood.  E.  T.   178T.  K.  B.   1  T.  R.  650. 
There  it  no      The  suggestion  upon  a  prohibition  to  the  Bishop  of  Chichester,  stated,  that 
lapM  to  the  the  right  of  eh  ction  of  a  canon  residentiary  vested  in  the  dean  and  chapter, 
bwhop  IP     that  the  bishop  is  not  a  visitor  as  to  such  elections,  mr  has  any  visitorial  pow- 
canoniT-**  er  or  jurisdiction  over  the  dean  and  chapter  in  that  resoect,  nor  has  any  right 
tembUt^     to  appoint  to  the  va'.ant  place  and  otfice  of  a  canon  residentiary  by  lapse  or 
the  bifltiop  otherwise.     It  aUo  disclosed,  in  March,  1781,  the  ofTice  of  one  of  the  canons 
by  virtaeufresidentiary  became  vacant;  that  in  Auffiist,  178  1,  the  dean  and  chapter  met 
hu  vwiiori  t„  elect,   but  being  divided  in  opinion  no  election  was  made;  that  in  January, 
L/ncTHghi '^^^' ^**®  *^***^''P»   by  his  monition,  cited  the  doan  and  chapter,  to  show  why 
to  appotat   ^^®y  ^®^  "°^  ^'^^^  "P  ^^®  vacancy,  and  why  he,  the  bishop,  should  not  by  his 
pro  tern       power  visitorial  fill  up  the  said  vacancy  which  had  devt>lved  upon  him  by  de- 
pore  in  de  fault  of  the  chapter  in  not  filling  up  the  vacancy  in  due  time, 
fiiiilt  of  np       p^y  Cur.     It  has  been  resolved  that  a  man  hinui  will  lie  to  compel  the  dean 

pointment,  ^^^  chapter  to  fill  up  a  vacaocv  amonir  the  canons  residenliary,  and  that  there 
by  he  dean  i  *     .l     i  •  i_       •     *i    '  7  -m  •     •       "^  •  ♦» 

and  chap     *®  "  *  lap-'C  to  the  bishop  in  the  ra^e  of  a  canonry.      This  is  not  a  mere  spint- 

ter.  ual  oflice,  but  a  freehold  attended  with  temporal  advantajr^s;  the  persons  elec- 

[  519  J  ting,  indeed,  to  it,  being  all  ecclesiastical  persons.  The  question  now  is,  whe- 
ther the  bishop  can  take  the  right  of  election  out  of  the  hnnds  of  the  dean  and 
chapter  into  his  own  ?  We  are  clearly  of  opinion  that  he  cannot  do  so.  Rule 
absolute  for  prohibition. 

The«dmia  0.  GiRNETT  v.  Gordon.  H.  T.   I81,'3.    K.  B.   1  M.  &  S.  265. 

Mooa  into  ^*  appeared  that  a  statute  was  made  in  I6H3,  by  the  bishop,  with  the  coa- 
•  A  pr«bend  is  an  endowment  in  land  on  pension,  in  money  given  to  a  ca'hedral  or  con- 
venticle church  in  prinbendum,  that  i«,  for  the  maintenance  of^  a  secular  priest,  or  regalar 
canon.  A  canonry  also  in  a  name  of  office,  and  a  canon  is  the  officer  in  like  manner  as  a 
prebendary;  and  a  prebend  is  the  maintenance  or  itipead  both  of  the  one  and  of  tbe  othen 
999  Gibs.  172:  9  Burn.  E.  L.  98. 
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sent  of  the  chapter  of  Exeter,  conferring  upon  every  canon  residentiary,  who  theplenum 
should   cease  to  be  such  by  promotion  to  a  higher  degree  and  dignity  in  the^**?     l'°i# 
church  of  England  (unless  it  be  by  voluntary  resignation,  &c.)  the  right  of  re-^^^J^^  ^j^^ 
ceiving  to  his  own  use  the  whole  profits  and  advantages  of  the  canonry  for  the  when  hij  t! 
following  year.     The  defendant,  who  was  dean  and  canon  of  that  chapter,  re- tie  to  the 
signed  the  same,  in  order  to  obtain  promotion  to  another  deanery,  to  which  he  profits 
was  shortly  afterward-j  promoted.     The  plaintiff  was  elected,  admitted,  and  in-^^*^'"®^* 
stalled  a  canon  residentiary  (to  wit),  "  into  the  place  void  by  the  resignation 
of  the  defendant;"  and,  after  having  completed  one  year's  residence,  was,  on 
his  application,  by  an  act  of  the  chapter,  pronounced  full  residentiary  in  the 
said  church,  and  c  ipitularly  admitted  a  full  residentiary.     The  defendant  re- 
ceived by  the  hands  of  the  chapter's  clerk  part  of  the  profits  of  the  said  canon- 
ry, which  accrued  subsequently  to  such  his  resignation,  and  subsequently  also 
to  the  plaintiJ 's  election,  admission,  and  installation  aforesaid.     This  action 
was  brought  to  recover  the  sum  so  received  by  the  defendant.     It  was  object- 
ed, that  the  plaintiff  could  not  maintain  the  actiori  in  respect  of  the  profits  ac-   ' 
cruing  before  he  was  cnpHidunt^r  admissus  ia  plenum  jus,  which  did  not  take, 
place  until  after  one  year's  residence;  but  the  Court   said,  that  the  plaintiff 
was  admitted  into  pleaun  jus  before  the  commencement  of  the  action,  and 
that  such  admission  would  relate  back  to  the  time  when  his  title  accrued. 
3.  Rex  v.  Dsam  and  Chvpter  op  Norwich.  H.  T.    1718.  K.  B. 

I   Stra.   159. 

On  a.  mandamus  to  admit  to  a  prebend  of  the  church  of  N.     The  writ  sug-A  mdnid 
gested  that  Queen  Anne,  by  letters  patent,  26th  April,  13th  of  her  reign,  m-"*"*  ho*  ^ 
corporated  Dr.  Sherlock,  then  Master  of  Catherine  Hall,  in  Cambridge,  and  J^™jJ^  *  Pjjj 
the  fellows  and  scholars  for  ever;  and  grants  that  the  then   master  (naming  ),|,  g^^^ll 
him)  should  succeed  to  the  next  vacancy  of  a  prebend  in    Norwich,  and   his  and  Toieei 
successors,  masters  of  Catherine  Hall,  after  him,  requiring  the  dean  and  chap- 
ter to  assign  him  slallum  m  choro  et  vocem  In  capilulo  prout  mog  est;  which  letters 
patent  were  confirmed  by  the  statute   12  Ann.  against  mortuaries.     And  one 
of  the  prebendaries  being  now  dead,  this  is  the  first  vacancy,  to  which  the 
dean  and  chapter  are  required  to  admit  Dr.  Sherlock:  they  return  that  King 
Edward  the  Sixth,  by  letters  patent,  7th  of  November,  first  year  of  his  reign, 
erected  a  deanery  and  chapter  of  Norwich  into  a  corporation,  and  endowed 
the  church,  and  gave  them  perpetual  succession.  That  neither  he,  nor  Queen 
Mary,  of  Queen  Elizabeth,  ever  made  any  statutes  for  the  government  of  the 
corporation.     But  King  James,  by  a  body  of  statutes,  ordained^  that  as  oflen 
as  there  should  be  any  vacancy,  the  dean  and  chapter  should  admit  such  per-   (^  620  | 
son  as  the  king  should  nominate  under  the^feat  spal.     And,  further,  (which* 
is  the  clause  upon  which  the  question  arises)  that  none  should  be  admitted  to 
be  dean  or  prebendary,  who   before  was  prebendary  of  any  other  cathedral 
church.     And  that  these  are  the  statutes  which  they  have  sworn  to  observe. 
And  for  that  Dr.Sherlock  is  dean  of  Chichester,  and  a  prebendary  of  St.Paul'sy 
they  refuse  to  admit  him,  et  ob  nullam  aliam  causam. 

Per  Cur,     The  return  is  insufficient,  a  peremptory  mandamus  must  go. 
4.  Rex  v.  Bishop  of  Chester.  H.  T.    1747.  C.   P.   1  Wils.  206. 

On  a  rule  for  a  mandamuSy  commanding  the  bishop  to  restore  the  reverend  Bot  nd 
A.  B.  to  the  place  and  office  of  one  of  the  prebendaries  of  the  church  of  C,  *'*<'***'?    . 
The  bishop  returned  that  A.  B.  ought  to  be  punished,  expelled  from,  and  ^^'^yi^-^^^ 
privcd  of  his  canonry  or  prebend  for  fornication  and  incontinency,  which  had^ggi^y^  ^^  ^ 
been  decreed  in  the  bishop's  Visitorial  Court.  prebend  a 

Per  Cur.  The  bishop  may  exercise  his  visitorial  power,  without  admonish-  person  db 
ing  the  party  three  times,  where  it  does  not  appear  whether  there  is  a  visitor  or  placed  hr 
not;  this  court  has  granted  a  rule  to  show  cause;  but  when  it  appears  there  ig°>ro  ">f» 
a  visitor,  this  Court  cannot  intermeddle,  and  we  think  the  bishop  had  jurisdic-  ' 

tion,  notwithstanding  the  statute  de  corrigeiulis^  &c. 

(d)   Ckurckwardens ,     See  ante,  vol.  v.  tit.  Churchwardens i    -• 

(e)   Curates. 
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I.  Martyx  v.  Hind.  E,  T.   1776.  K.  B.  Cowp,  440. 
An  unli  p^,,  Mansfield,  C.  J.    There  is  a  distinction  between  curates  licensed,  tmd 

®®"'^  curates  not  licensed;  if  not  licensed,  they  are  removeable  at  the  pleasure 
ccnacd.  cu  ^^  **'®  incumbent ;  but,  if  licensed,  they  arc  only  removeable  sub  modo, 
rnte^  is  ro  ^^f  instance,  by  the  consent  of  the  bishop,  or  where  the  rector  does  the  dutj 
movouble    himself. 

At  pleas        2.  Martyn  v.  Hind.  E.  T.   1776.  K.  B.  Cowp.  440;  S.  C.  I  Doug.  141. 
"i°V^i   1        ^^^  declaration  stated,  that  the  defendant,  on  the  13th  of  Feb.  1769,  by  an 
1  h*^"h       instrument  in  writing,  undertook  and  promised  "  to  retain  and  continue  the 
dncided       plaintifl  to  ofRcinte  as  curate  in  the  parish  church  of  St.  Ann,  Westminster, 
that  if  aVoc  until  otherwise  provided  of  some  ecclesiastical  benefice,"  unless,  by  fault  by 
tor  give  a    him  committed,  he  should  be  lawfully  removed;  and  to  pay  him  (ifly  guineas  a 
person  a  li  year  during  that  time;  that  the  plaintiff  had  not  been  provided  of  any  other  eo- 
ilo  to  thjj     clesiastical  preferment,  nor  lawfully  removed,  and  that  the  defendant  had  not, 
which  ho^  from  the  said  13th  of  February,   1769,  retained  and  continued  him  curate  of 
appoints      ^^^  ^^^^  churcb,  and  permitted  iiim  to  oiRciate  therein,  and  had  not  paid  the  fiftj 
him  curate  guineas  a  year,  Slc. — PleUy  non  assumpsit.  — The  instrument  on  which  the  ac- 
of  hi?         tion  was  brought,  was  called  a  title,  and  was  in  substance,  as  follows:  "  To 
church,       the  bishop  of  London.     These  are  to  certify  to  your  lordship,  that  I,  R.  H., 
?ake3°o  '    ^^^^^^  of  St.  A.,  do  hereby  nominate  and  appoint  the  reverend  T.  M.,  to  per- 
continue      ^*^''"™  ^^®  office  of  a  curate  in  my  church  of  St.  A.,  and  do  promise  to  allow  him 
him  and      the  yearly  sum  of  fifty  guineas,  for  his  maintenance  in  the  same,  and  to  coa- 
pajr  him  a  tinue  him  to  officiate  in  my  said  church  until  he  shall  be  otherwise  provided 
salary,  till   ^.jtij  some  ecclesiastical  preferment,  unless  by  fault  by  him  committed,  he  shall 
ih*  ^®  lawfully  removed  from  the  same;"  the  case  then  stated,  that  on  the  6th  of 

provided  ^^^Yy  l*^*^^,  the  church  of  St.  A.  had  become  vacant,  on  the  defendant's  hav- 
for  by  some  ing  taken  other  prefermenl,  and  that  he  had  paid  the  plaintiff  his  salary,  as  cti- 
ecclesiastic  rate,  up  to  that  time.  The  question  upon  the  case  reserved  was,  whether  the 
b1  prefer  plaintill' could  recover  the  arrears  of  his  salarv,  from  the  time  of  the  defend- 
fbr  fauk'b   ^"^'^  quitting  the  rectory  of  St.  A.? 

hlrn  com  ^      ^^''  ^**''-     There  docs  not  seem  to  me  to  be  any  colour  whatever  for  the 
ixiittcd,  law  present  demand.     The  qucstfon  is,  what  has  H.  undertaken  to  do?  He  could 
fully  rerao  not  turn  the  plaintiff  out  at  pleasure,  but  there  is  no  pretence  to  say  that  he 
ved,  he  can  has  undertaken  for  himself,  or  his  executors,  to  maintain  him  for  life,  or  to  con- 
not  remove  tinue  all  his  own  lifetime  rector  of  St.-  A.     The  point  here  is  not,  whether  this 
out  cause    ^^  ^  good  title  or  not;  although  it  should  seem  that  it  is  good.    They  common- 
ly run  in  this  form,  and  the  curate  takes  the  risque  of  the  rector's  quitting  the 
living.     A  man  may  give  a  more  permanent  title,  but  the  words  of  this  instru- 
ment clearly  confine  the  undertaking  to  the  time  of  H.'s  continuing  rector  of 
St.  A.     "  I  nominate,"  Stc.  **  to  the  office  of  a  curate  of  my  parish  of  St.  A.'^ 
&c. — PoaUa  to  the  defendant. 

.  3.  Doe,  ©.  Graham,  v.  Scott.  M  T.  1809.  K.  B.  11  East,  477, 
Qii*^mented*  The  question  in  this  case  was,  whether  therq  was  sufficient  proof  of  a  cura- 
by  the  mere  ^^  having  been  augmented.  An  order  for  the  augmentation  of  it  was  shown, 
order  for  entered  in  a  book,  and  signed  by  the  governors,  according  to  the  1  Geo.  1.  st. 
augmenta  2.  c.  10.  s.  20.  It  was  not,  however,  shown  that  the  money  was  afterwards 
tion.  laid  out  in  land,  and  allotted  by  deed,  under  the  corporation  seal  of  the  govern- 

ors of  Queen  Anne's  bounty,  to  be  annexed  to  the  curacy;  and  that  such  deed 
was  enrolled  within  six  months  afler  its  execution,  according  to  the  statute  1 
Geo.  1.  St.  2.  c.  10.  s.  21.;  and  9  Greo.  2.  c.  36.  But  Lord  Ellenborough 
said,  is  not  the  curacy  augmented,  when  the  money  is  appropriated  by  the  go- 

^,\  *   A  curate  represents  the  incumbent  of  a  church  parson  or  vicar,  and  takes  care  of  di- 

vine sorvico  in  his  stead;  in  case  of  pluralities  of  livings;  or  where  a  clergyman  is  old  and 
infirm,  it  is  requisite  thoro  should  bo  a  curate  to  perform  the  cure  of  the  church.  Ho  is  to 
be  ltcons(<d  and  admitted  by  the  bishop  of  the  diocese,  or  by  an  ordinary  having  episcopal 
jurisdiction;  and,  when  a  curate  bath  tfio  approbation  oftbo  bishop,  bo  usually  appoints  the 
saliry  too;  and,  insucii  case,  if  it  bo  not  paid,  the  curate  has  a  remedy  in  tlie ecclesiastical 
court,  by  sequestration  of  tlie  profits  of  the  beniificc;  but,  if  lie  lias  no  license  from  thebish- 

«Pi  be  id  compelled  to  seek  bis  remedy  nt  coinmon  law;  cce  Tomlin's  Law  Diet,  lit. 
Curate. 
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vernors  to  that  purpose,  even  before  it  is  laid  out  in  land,  which  may  not  be 
for  some  time  afterwards?     The  words  of  the  36  Geo.  3.  c.  81.    are  general,    L  ^^  I 
that  all  churches,  &c.  which  shall  be  augmented  by  the  governors  of  Queen 
Anne's  bounty,  shall  be  benefices,  so  that  the  license  thereto  shall  render  void- 
able other  livings,  &.c. 

(/)  Dean  and  Chapter. 
Dean  and  Chapter  of  Durham  v.  the  Archbishop  of  York.  M.  T.  1672.  Orcommon 

K.  B.   I  Vent.  2^25.  d?in*an*d 

In  a  prohibition,  the  archbishop  pleaded  a  prescription,  that  he  and  his  pre-  chapter* 
decessors  have,  lime  out  of  mind,  been  guardians  of  the  spiritualities  of  the  are  guardi 
bishoprick  of  Durham,  sede  vacante;  and  thereupon  issue  was  joined.  ans  of  the 

Per  Hale,  C.  J.  de  jure  communi,  the  dean  and  chapter  were  guardians  of  ■pi»"jiaa'iiic« 
the  spiritualities  during  the  vacancy,  as  to  matters  ot  jurisdiction;  but  for  di-  onnng  the 
vination,  they  are  to  call  in  the  aid  of  a  neighbouring  bishop.     But  the  usage,  a^jghopric- 
here  in  England,  is,  that  the  archbishop  is  guardian  of  the  spiritualities  in  the  but  by  cos' 
suffragan  diecese,  and  therefore  it  was  proper  here  to  join  the  issue  upon  the  torn,  the 
usage.  archbishop 

(g)  Leclurer,     See  also  ante,  516.  \   ^^3  | 

Rex  v.  Field.  H.  T.   1791.  K.  B.  4  T.  R.  125.  S.  P.  Rex  v.  Bishop  op^^?  ^^^ 
London.  T.  T.  1786.  K.  B.   1  T.  R.  331.  S.  P.  Rex  v.  Blshop  of  Ex-J^^'"*" 
ETER.  T.  T.   1802.  K.  B.  2  East,  462. 

On  a  rule  to  show  cause  why  a  mandamus  should  not  issue  to  the  defend-  ^®  person 
ants,  commanding  them  to  grant  their  certificate  to  the  Bi^iop  on  the  election  fn"j,/p'"i'^* 
of  A.  B.  to  the  lectureship  of  the  parish  of  C,  in  order  that  the  bishop  might  p\i  q£  g^  ^^^ 
license  him.     It  appeared  that  the  election  to  this  ofRce  was  made  by  ballot,  tor,  unless 
by  the  parishioners  paying  scot  and  lot,  and  not  receiving  alms  from  the  parish,  he  coa 

*  There  are  four  sorts  of  deans  and  deaneries,  of  which,  and  of  v^hom,  the  law  of  this 
realm  takes  notice.  The  first  is  a  dean,  who  hath  a  chapter,  consistinn;  of  prebendaries  or 
canons,  subordinate  to  the  bishop,  as  a  council  assistant  to  him  in  matters  spiritual  relating 
to  religion,  and  in  matters  temporal  relating  to  the  temporaliiies  of  his  bishopric.  Foresee- 
ing that  it  was  itnpossible  but  that  sects,  schisms,  and  heresies,  should  nrise  in  the  church, 
it  was  a  Christian  policy  thought  fit  and  necessary,  tliat  the  burden  of  tlte  whole  church,  and 
the  government  thereof,  should  not  lie  upon  the  person  of  the  bishop  only;  and,  therefore, 
it  was  deemed  expedient  that  every  bishop  within  his  diocese  should  bo  assisted  with  a  coun- 
cil, to  consult  with  him  in  matters  of  difficulty  concerning  religion,  and  deciding  of  the  con- 
troversies thereof,  and  also  for  the  bettor  ordering  and  di:<posing  of  the  things  of  the  church,  . 
and  to  give  their  assea's  to  such  estates  as  the  bishop  should  make  of  the  temporalities  of  his 
bishopric;  for  it  was  not  convenient  that  tlio  whole  power  and  charge  tliereof  should  remain 
in  any  one  sole  person  only.  The  second  is  a  dean,  who  hath  no  chnpter,  and  yet  he  is  pre- 
ventative, and  hath  cure  of  souls;  ho  hath  a  peculiar,  and  a  court,  wherein  be  holdeth  eccle- 
siastical jurisdiction;  but  he  is  not  subject  to  the  visitation  of  the  biHiiop  or  ordinary;  such 
is  the  dean  of  Battel  in  Sussex,  which  deanery  was  founded  by  King  William  the  Conquer- 
or, in  memory  of  his  conquests:  and  the  dean  there  hath  cure  of  souls  and  halh  spiritual  ju- 
risdiction within  the  liberty  of  Battol.  The  third  dean  is  ecclesiastical  also,  but  the  deane- 
ry is  not  presentative,  but  donative,  nor  hath  any  cure  of  suuls;  but  he  is  only  by  covenant 
or  condition;  and  he  also  hath  a  court  and  a  peculiar,  in  which  he  holdeth  plea  and  jurisdic- 
tion of  all  such  matters  and  things  as  are  ecclesiastical,  nnd  which  do  arise  within  his  pecu- 
liar, which  oflentimes  extends  over  many  parishes;  such  a  dean,  constituted  by  commission 
from  the  metropolitan  of  the  province,  is  the  dean  of  the  Arches  and  tho  dcnn  of  Booking, 
in  Essex;  and  of  such  deaneries  there  are  many  more.  Tho  fourtli  sort  of  dean  is  he  who 
is  usually  called  '*  rural  dean,"  having  no  absolute  judicial  power  in  himself,  but  he  is  to 
order  the  ecclesiastical  affairs  within  his  deanery  and  precinct,  by  the  direction  of  (ho  bishop, 
or  of  the  archdeacon,  and  is  a  substitute  of  the  bishop  in  many  oases;  Hughes,  c.  2.  Deans 
of  ibe  old  foundation  arc  instituted  by  election  of  the  chapter  upon  the  King's  conge  d'cli- 
re,  with  the  royal  assent,  and  confirmation  of  the  bishop,  much  in  the  same  way  as  the  bish- 
ops themselves  do;  but  (generally)  the  deans  of  the  new  foundation  come  in  by  the  King's 
letters  patent;  upon  which  thoy  are  nominated  by  their  respective  bishops,  and  then  install- 
ed upon  a  mandate,  pursuant  to  such  institution,  and  directed  to  tlie  chapters,  see  Gibs. 
173;  2  Bum.  E.  L.  79.  81. 

A  chapter  of  a  cathedral  church  consisteth  of  persons  ecclesiastical,  canons,  and  preben- 
daries, whereof  the  deanery  is'chief,  all  subordinate  to  the'bishop,  to  whom  they  are  as  assis-  > 
tantu  in  matters  relating  to  the  church,  for  the  better  ordering  and  disposing  the  things  there- 
of, and  for  confirmation  of  such  leases  of  the  temporalities  and  offices  relating  to  tho  bish- 
oprics, as  the  bishop  from  time  to  time  should  happen  to  make;  sec  Godol.  58;  Burn.  E. 
JL.  86. 
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Rents,  or  Ji  ^\gQ  appeared  that  there  was  no  endowment  for  the  lecturer,  but  that  he  re- 
thpre  be  an  ^.gjygj  ^  certain  sum  frpm  the  parish  officers,  out  of  the  money  raised  by  the 
al  cnstom  P^®''  rates.  Per  Cur,  We  concur  with  Lord  Mansfield,  C.  J.,  in  1  T.  R. 
in  support  SSi,  that  no  person  can  use  the  pulpit  without  the  rector's  consent,  unless 
pfit  there  be   an   immemorial  custom   for   it  ;    where  there   is   such  a  custom, 

it  is  binding  on  the  rector,  as  it  supposes  a  consideration  to  hirn.  In  such 
a  casOj  the  right  of  the  lecturer  partially  supersedes  the'  right  of  the  rec- 
tor. But  in  the  present  case,  there  is  no  such  custopn,  and  the  emolu- 
ments are  not  permanent — they  depend  on  voluntary  contribut ions.'. — Rule 
discharged. 

(h)  Parish  Clerk. 
Pitts  v.  Evans.  H.  T.   1738.  K.  B.  2  Stra.  1 108. 
A  parish  f^  \}^\^  case,  a  prohibition  was  granted  to  suit  in  the  Spiritual  Court,  by  the 

clerk  can     f.\^^\^  of  Saint  M.,  for  fees,  on  the  ground  that  they  must  be  due  by  custoni;  and 
fees  in  the  therefore  the  subject  of  an' action  of  assumpsit. 
Spiritual  W   Reader.^ 

Court.  (j)   Visitor.     See  po»/,  tit.  Visitor. 

(B)  Relative  to  appropriate  benefices.     See  also,  ante^  vol.  i.  tit. 

Advoicson. 
Brazennose  College,  Oxford,  v.  the  Bishop  of  Salisbury.  E.  T.     1814. 

C    P.  4  Taunt.  831. 
»,.  In  the  7th  of  Queen  Anne's  reign,  an  act  of  parliament  created  a  new  par- 

tionof  a      ^^^  church  and  rectory,  to  be  called  St.  Philip's,  and  directed  that  the  prebend 
lectory,  by^^Sawley  shall  be  conferred  by  the  Bishop  of  Lichfield  for  the  time  being  on 
(  524  J    such  person  as  shall  then  be  rector  of  the  said  church;  that  the  bishop  shall 
directing      collate  him  to  it,  in  such  form  and  manner  as  is  usual,  and  under  such  condi- 
that  a  pre    tions  as  the  statutes  of  the  cathedral  church  require,  tp  have  and  to  hold  the 
bend  shall    g^me  so  long  as  he  shall  continue  rector  of  the  said  new  church  and  no  long- 
the^eT  ^^  ®^'  ^^^  ^^^y  ^*®  decease,  or  any  other  means,  the  said  church  shall  become 
and  00  bis  ^^^^i  ^^^  ^^  prebend  shall  remain  united  annexed  to  the  said  rectory  forever, 
vacating.     The  act  then  goes  on  to  say  that  the  succeeding  rector  shall  be  collated  to  the 
shall  re        prebend  according  to  the  rules  of  the  cathedral  church.     Next,  in  the  37th  of 
main  ani     Geo.  3,  an  act  is  passed,  not  to  explajn  the  act  7th  of  Ann.  and  it  does  not  re- 
^e  "d1  ""  ^'^^  *^  *^**'  ^^  ^^  act  4  ^  5  Ann.     In  that  act  are  five  clauses;  one  of  them 
the  rectorv  ^i^^^^y  ^^^^  ^^^^  third  residentiary  ship  shall  consist  of,  besides  the  sixth  part  of 
for  ever,      ^^^  dividend  of  the  residentiaries,  the  house  in  the  close  of  the  cathedral 
does  not      church,  then  enjoyed  by  Dr,  Madan,  and  the  prebend  of  Sawley,  with  the 
tnako  the     trcasurership  of  the  said  church  thereto  then  annexed,  with  the  appurfenan- 
rectory  an  q^^^  which  shall  be  and  are  thereby  inseparably  annexed  to  the  third  residen- 
benefice*^'^  tiaryship.     Next  comes  the  clause  respecting  the  fabric  fund,  which  enacts 
within  21    *^**  *^®  third  canon  residentiary  who  shall,  after  Dr.  Madan,  become  possess- 
H.  8.  and    ed    of  the   third   residentiaryship  and   prebend   of   Sawley,    and  treasurer- 
tenable        ship,  shall  at  all  times  pay  one-fifth  part  of  the  rents,  receipts,  benefit,  and  ad- 
^"k  *"2  **  vantage  arising  from  the  said  prebend,  except  of  the  ancient  reserved  rent  of 
hflvin"  c      ^^^'  ^^*'  ^^'^  ®"^  except  of  the  profits  of  St.  Philip's  annexed  to  the  said  pre- 
of  soiSs!'*'^^  bend  and  trcasurership  in  aid  of  the  fabric  fund.      It  was  contended  that  such 
an  appropriation  of  the  rectory  to  the  prebend  had  been  qfected  as  to  make  it 
an  appropriate  benefice  witiiin  the  statute  21  Hen.  8.  c.  13.  s.  31.  and  conse- 
quently tenable  with  another  benefice,  being  cure  of  souls.     It  was  also  ar- 
gued that  from  the  37  Geo.  3.  it  was  clear  that  the  prebend  was  not  annexed 
to  the  rectory,   but  that  the  rectory  was  appropriated  to  the  residentiaryship, 
and  the  clause  relative  to  the  fabric  fund  was  adverted  to. 

Sedper  Cur.  No  words  can  be  plainer  than  those  u.sed  in  the  7th  of  Anne 
to  show  that  the  rectory  is  not  annexed  to  the  prebend,  but  the  prebend  to  the 
rectory.  The  act  besides  says,  that  the  succeeding  rector  shall  be  collated  to 
the  prebend.  What!  collated  to  the  prebend,  when  the  prebend  is  annexed 
to  the  living!     He  is  to  be  collated.     This  would  be  unnecessary,  if  he  has  a 

•  A  rendcrsiiip  is   not  an  cccloLMiisticul  prcforment  wijjjiti  ihc  ineMnini?  of  llic  usual  till* 
given  l»y  a  rector  lo  his  cur:i!e;  see  .Martyn  v.  Hind,  Coivp.  437;  abridged  anlo. 
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right  to  it  by  means  of  his  character  of  rector.  As  fo  the  argument  drawtl 
from  the  37  Geo.  3,  it  is  evident  that,  if  it  had  been  intended  to  enumerate  all 
the  matters,  of  which  the  third  rcsidentiaryship  should  consist,  and  to  include 
St.  Philip's,  one  would  suppose  the  act  would  have  expressed  it  by  name; 
but,  in  speaking  of  the  component  parts  of  the  prebend  of  Sawley,  the  act  doea 
not  mention  St.  Philip's.  Then,  as  to  the  claiise  relative  to  the  fabric  fundr 
a  fabric  fund  is  to  be  created,  and  a  contribution  is  to  be  made  out  of  the  pro- 
fits of  the  prebend,  with  an  exception  of  a  particular  thing;  and  a  doubt  proba- 
bly occurred  to  those  who  penned  the  act,  whether  this  might  not  be"thought 
to  extend  to  the  rectory  of  St.  Philip's,  for  preventing  which,  the  act  men- 
tions it.  One  cannot  suppose  from  this  mere  recital  that  it  was  intended  to  re-  i 
peal  the  statute  of  7  Ann.:  this  act  not  even  alludes  to  it,  it  does  not  look  at 
all  to  the  union  of  the  rectory  and  prebend,  nor  at  all  go  to  undo  that  which 
had  been  most  formally  done  by  that  act.  / 
(*B)  Relative  to  their  duty  to  reside  within  the  parish,  ^c,   and  01*   [  525  { 

THE  PENALTY  INCURRED  BY  NON-RESIDENCE. 

(a)   To  whom  applicable^  and  excuse  for  non-rendence, 
I.  Cathcart  v.  Hardy.  E.  T.  1814.  K.  B.  2  M.  <^  S.  534;  affirming  judg- 
ment in  C.  P.  T.  T.  1813.  6  Taunt.  2. 

In  this  case,  on  a  question  coming  before  the  Court,  as  to  whether  a  prebend  ^  prebend 
was  a  benefice  within  the  48  Geo.  3:  c.  84.  as  to  the  nonresidence  of  spiritual  J!*  *     ."jf. 
persons.      Lord  Ellenborough,  C.  J.,  said,  the  word  prebend  was  certainly  in  iij^^g^^^ 
the  act,  though  it  might  be  hard  measure  to  a  party  who  had  no  house  or  resi-  s.  c.  84.  as 
dence  on  his  prebend;  and  Dampier,  J.,   obser\ed,   that  thp  truth  was,  when  to  non-resi 
the  statute  Hen.  8.  passed,  prebendaries  were  habitually  resident  on  their  pre-dence, 
bends,  and  had  no  houses  of  residence. 

2.  Jenkinson  v.  Thomas.   E.  T.    1792.  K,  B.  4  T.  R.  665. 

The  declaration  in  debt  on  the  21  H.  8.  c.  13.   against  the  defendant,  a  cu-^**®  ^^ 
rate,  for  non-residence,  stated  the  curacy  to  have  been  augmented  by  Queen  jg^  ^^  '^^  ' 
Anne*s  bounty.     After  verdict  for  plaintiff,  on  motion  in  arrest  of  judgment,  ^o^ -resi 
the  Court  said,  the  words   of  the  statute  of  Hen.  8.  are  "  beneficed  with  any  dence  does 
parsonage  or  vicarage,"  b-ut  this  is  neither  a  parsonage  or  vicarage.     For  wise  not  apply 
purposes,  augmented  curacies   are  made   perpetual  cures  and  benefices  by  a**^  *^°*^***t^ 
subsequent  statute  1  Geo.  1,  in  order  that  such  curacies  may  be  perpetual  cor-*°^Soeen 
porations,  but  the  act  does  not  go  on  to  say  that  they  shall  be  considered  pHr-^nne's 
sona^es  or  vicarages      Consequently,  these  curates  are  not  within  the  statute  bounty. 
of  ffen.,  but  are  clearly  bound  by  the  canon  law. — Judgment  arrested. 
3.   Law  v.  Ibbetson.  iE,  T.    1770.  K.  B.  5  Burr.  27'22. 

To  debt  upon  the  21  Hen.  8.  .c.  13.  for  non-residence,  the  defendant  pleaded  The  21 
the  general  issue.     A  verdict  was  given  for  the  plaintiff,  subject  to  the  opinion  ?v"'      *'' 
of  the  Court  upon  this  case,  viz.  "  Tlic  defendant  beneficed  with  the  rectory  q„irea  the 
of  the  parish  church  of  Bushey,  to  which  there  is  a  good  parsonage  house  be- residence  to 
longing,  during  all  the  time  mentioned  in  the  declaration,  performed  the  duty  be  at,  in, 
of  rector  of  the  said  parish,  but  was  personally  resident  and  abiding  in  and  up-  ^nd  upout 
on  a  dwelHng-house  belonging  to  himself,  in  Bushey,  in  the  parish  of  Bushey,"  pa''*^" 
and  not  in  and  upon  the  said  parsonage  house,  belonging  to  the  said  rectory,  ^y^      • 
The  defendant  also,  during  i^ll  the  time  aforesaid,  was  and  still  is  archdeacon 
in  and  throughout  the  whole  archdeaconry  of  St.  Alban's,  and  the  limitsthere- 
of,  which  is  an  ecclesiastical  dignity,  with  jurisdiction  of  granting  licences  for 
marriages,  probate  of  wills,  and  letters  ot  administration.     He  has  a  seat  in 
the  church  of  St.  Alban's;  has  a  deputy  register  who  lives  at  St.  Alban's,  and 
keeps  an  office   there:  but  the   seal  of  office  is   kept  by  the  defendant  in  his 
own  custody;  to  whom  the  said  deputy  register  applies  for  the  use  of  the  seal 
and  the  dispatch  of  business.     The  house  in  which  the  defendant  was  and  is    [  52G  J 
resident  and  abiding    is  within  the  limits  of  the  said  archdeaconry  (as  is  also 
his  rectory-house) y  but  is  not  belonging,  nor  is  there  any  house  which  does  be-     - 
long,  to  his  archdeaconry,  as  an  archdeaconal  house." 

Per  Ctir^     The  words  of  the  21  Hen.  8,  c.  13.  s.  26.  are  very  pointed  and 
very  precise;  they  are, "  that  as  well  every  spiritual  person  now  being  promo- 
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ted  to  any  archdeaconry,  deanery,  or  dignity,  in  any  monastery  or  cathedral 
church,  or  other  church,  conventual  or  collegiate,  or  being  beneficed  with  any 
parsonage  or  vicarage,   as  all  and  every  spiritual  person  and  persons  which 
hereafler  shall  be  promoted  to  any  of  the  said  dignities  or  benefices  with  any 
parsonage  or  vicarage,  from  the  feast  of  St.  Michael  the  archangel  next  com- 
ing, shall  be  personally  resident  and  abiding  in,  at,  and  xipouy  his  said  dignity, 
prebend,  or  benefice,   or  at  one  of  them  at  the  least.     And  in  case  that  any 
Buch  spiritual  person,  at  any  time  after  the  said  feast,   keep   not  residence  at 
one  of  his  said   dignities,   prebends,  or  benefices,   as  is  aforesaid,   but  absent 
himself  wilfully  by  the  space  of  one  month  together,   or  by  the  space  of  two 
months,  to  be  accountf*d  at  several  times,  in  any  one  year,  and  make  his  resi- 
dence and  ab'ulini^  in  any  oiXwx  phires  by  such  time,  that  then  he  shall  forfeit, 
^cc."     Tilt'  (Iftrrrninatiouj*  upon  adjudged  cases  are,  "that  if  he  does  riotre- 
sidc  upon  i>no.  or  the  other,  he  is  within  the  penalty;"  and,-*'  that  if  there  bea 
house  upon  the   parsonage  or  dignity,   he  must  reside  in  that  house,"   it  not 
being  sufficient  to  reside  in  any  other  house,  though  it  be  within  the  same  pa- 
rish . 

4.  Wilkinson  v.   Allot.    E.  T.  1776.  K.  B.  3  Burr.  2725;  B.C.   Cowp. 

429. 
And  the  The  defendant  was   presented,  instituted,  and  inducted  to  the  rectorj  of 

want  of  a  Rurnham  St.  Mary's,  otherwise  Burnham  Westgate  andUlpIe,  in  the  county 
P^^^"^^®^^  nf  Norfolk,  in  the  year  1766,  of  the  value  of  above  300/.  per  annum;  that  he 
nouuithor  ^^^^  ^'*^*  *  lodging,  and  afterwards  a  ready-furnished  house  in  the  said  parish, 
ise  the  in  ^'^til  Michaelmas  now  last  padt,  which  he  then  quitted;  that  from  time  imme- 
cumbent*s  Tnnrtal  there  was  not,  nor  is  there,  any  parsonage-house  upon  the  living ^  that, 
residing  out  under  these  circumstances,  the  defendant  absented  himself  from  all  residence 
of  the  par  ^^jj  jj^g  gjjjj  living,  and  from  every  parochial  duty,  from  the  28th  of  April,  1775, 
**  *  to  the  28ih  of  December  now  last  past  (being  eight  months),  without  any  oth- 

er legal  excuse,  and  did  not,  during  the  said  eight  months,  reside  in  or  near 
the  said  living.  In  an  action  for  non-residence,  the  Court  were  of  opinion 
that,  if  there  be  no  parsonage-house^  he  may  reside  where  he  will,  provided  it 
be  within  the  pariah. 

5,  Doe,  D.  Rogers,  v.  Mears.  T.  T.  1773.  K.  B.  Cowp.  129. 
8o  aieqaei  In  ejectment  brought  to  recover  two  rectories,  upon  a  case  reserved  for  the 
*'»*»®"P  opinion  of  the  Court,  the  facts  were  as  follows:  "That  upon  the  9th  of  Way, 
fiee\?ith\  1766,  the  rector,  in  pursuance  of  an  agreement  and  in  consideration  o€  ^^' 
Aere  faei  demised  the  rectories  in  question  to  the  lessor  of  the  plaintiff  for  ninety -^n^^ 
a«»  ia  no  ex  years,  if  the  rector  should  so  long  live,  for  the  purpose  of  secuqng  the  lessor 
f  527  1  of  the  plaintiff  an  annuity  of  60/.  per  annum,  with  a  power  of  entry,  and  lil^e- 
C1IM  for  the  wise  a  power  of  distress  and  sequestration,  if  the  annuity  were  in  arrear.  That 
non-reai  ^he  annuity  was  in  arrear,  that  the  rector  absconded  in  December,  1770,  and 
the  incam  ^^^  not  been  resident  since."  No  witness  was  called  on  the  part  of  tbede- 
beot.  fendant,'but  it  was  admitted  that  he  was  in  possession  under  a  sequestration. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  following  question :  '*  Whether  the  deed  aild  the  lease  under   which  the 
plaintiff  made  his  title  was  void  by  the  statute  13  El.  c.  20.^"     The  Court  said 
this  is  a  very  clear  case.     A  sequestration  under  n  fieri  facias  is  no  ii»p«^/' 
ment  or  prevention  to  the  serving  a  cure;  and,  therefore,  the  non-residence  w 
a  clear  avoidance  of  the  lease. 
The  income.  Wynn  v.  Smythies.  E.  T.  1815.  C.  P.  6  Taunt.  198;  S.  C.  1  Marsb,547. 
bent  of  two      A  clergyman  had  two  livings.   He  resided  within  one  of  the  parishes,  ivhere- 
"]f*"P*°°®  in  there  was  no  house  of  residence.     The  question  raised  was,  whether  that 
haa^ahoaee  ^**  ^  sufficient  residence  there  to  except  him,  without  license  from  the  bishop, 
of  residence  from  penalties  for  not  residing  on  his  other  benefice.     The  Court  were  ofopi- 
npon  it,       nion  that  it  was;  observing:  the  defendant  has  performed  all  the  residence 
and  the  oth  which  the  nature  of  the  case  admits:  if  there  be  a  house,  he  must  reside  in  it; 
•'f^*»"*y  if  there  be  none,  he  must  live  in  the  parish.     Why  is  a  clergyman  who  has 
that  fn^"     *^^  livings,  to  consult  the  bishop  on  which  of  them  he  shall  reside^  when  the 
wbieh  there  ^^^  gives  him  the  option  to  reside  on  which  of  them  he  will.^ 
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of  43  Geo.  3.  c.  84.     That  section  subjects  the  incumbent  to  the  penalties  im- ^.^^j^j 
posed  thereby,  if  he  do  not  reside  on  his  living,  or  on  some  other,  of  which  he  the  othe 


7.  Wright  v.  Flamank.   H.  T.   1815.  C.  P.  6  Taunt.  62;  S.  C.  1  Marsh,  i»  no  parson 

568.  "R«  *»<^"«« 

Tho  incumbent  of  two  livings,  A.  and  B.,  obtained  a  license  from  his  bishop  J^""°"'  " 
to  reside  out  of  the  parish  of  A.,  there  being  no  parsonage-house   therein,  on  from  i he 
condition  of  his  residing  at  a  short  distance,  and  actually  performing  the  diiticH.  b'lMhup, 
It  was  contended  that  this  was  not  such  a  residence  at   A.   as  to  excuse  him  and  such 
from  residing  at  B.,  without  another  license  for  that  purpose.     The  Court  ac- '"^'f •<*e"''o 
quiescing  in  this,  said:  to  decide  this  question,  we  must  look  to  the  ISth  sect.  T'.     *f'^aae 

on 
other 
may  be  possessed.     Now  in  the  present  case  the  defendant  does  not  reside  at  living. 

A.;  prima  facv'y  therefore,  he  is  liable  to  the  penalties  of  the  act;   and  he  can  Bot  thenon 

only  be  excused  from  those  penahies,  by  showing  that  he  is  resident  on  some  residonce 

other  living.     He  contends  that,  though  he  be  not  actually  resident  at  B.,  yet  <>"  ^^^  ben 

the  bishop  having  permitted  him  to  reside  at  A.,  that  permission  excuses  him    j?®  under 

not  only  from  a  residence  at  B.,  but  also  at  every  other  living  of  which  he  may  f^^^  ^^^  ^j 

be  possessed.     That  proposition,  however,  is  not  true  to  its  full  extent.     As  ocesan 

far  as  he  can  be  called  upon  to  reside  at  B.  it  is  sufficient,  but  no  further;  nnd  thereof  is 

if  he  were  desirous  to  excuse  himself  for  not  residing  at  another  living,  he  "o^  equiva 

should  have  resorted  to  the  method  prescribed  by  the  act;  that  is,  he  should  *®"'  «o  acto 

have  obtained  a  license  for  absence  from  that  living.     This  he  has  not  done;  I  fhereon*"^© 

am  theref  ire  of  opinion  that  he  is  not  excused.  ai  to  ex* 

8.  Fletcher  v.  Dickenson.  T.  T.    1772   C.  P.  2  Blac.  906.  f   5^H 

Tills  was  an  action  on  the  statute  21  Hen.  8.  c,  13.  s.  26  for  the  penalty  oTcase  the  in 
lOl.  a  month  for  non-residence.     There  were  eleven  counts  for  non-residence  cuiii»)fiit> 
for  eleven  single  months,  and  a  twelfth  for  absenting  himsolf  two  months  togn- """''•••" 
ther.      The  defendant  had  pleaded  the  general  issue,  tii/  debet,  in  the  vacation;   *^"f^  "" 
and  now  moved  for  a  reference  to  the  prothonotary  to  strike  out  the  supernu-  ^5^6. 
mcrary  counts.     The  question  made  was,  if  more  than  one  penalty  can  be  re-  whether 
covered  for  non-rosidcnce  in  any  one  year?  the  statute  providing  that  if  the  more  than 
party  be  absent  for  one  month  together,  or  two  months  at  several  times,  in  any  one  pen^Itj 
one  year,  he  shall  forfeit  for  each  default  10/.     Whereas  in  the  same  statute,  can  t>e  re 
sect.  1 .  30.  and  32.  the  forfeitures  for  farming  lands,  or  keeping  tan-houses  or  covered  for 
brew-houses,  is  so  much  for  every  week  or  month.     And  if  more  than  one  can  j^^^^  j^ 
be  recovered,  whether  the  whole  may  not  well  be  comprised  in  a  single  count,  ^^^  y^ar, 
as  in  the  precedents  cited  from  Cro.  Car.  146;  Moor,  540;  Rastall  Entr.  599;  and  if  no, 
1  Lutw.  138;  Sav.  32.     The  Court  would  not  determine  such  a  question  in  whether  ae 
this  collateral  way;  but  recommended  to  the  parties,  and  they  consented,  that  ^«'"* 
the  declaration  should  be  reduced  to  three  counts:  one  for  the  month  of  Au-  ^^^,^^  / 
gust,  1772;  another  for  the  remaining  ten  months;  and  the  third,  for  absentinir  j,,  ,|,^  . 
himself  two  months  together.  lir  n.* 

9.   Cathcart  V.  Hardy.   E.  T.  181^.   K.  H.   2  M.  &  S.  5rM,  afiirmin-  jiHhr-  »..  

mentinC.  P.  T.  T.  !«'3.  ',  Taunt    J.  ^'"' 

This   was  a   writ  of  err  >r  to  rovt^rso  a  judgmen*   of  the   C'nirt  <^r(  "■- *  ^"^ 

Pleas.      The  action  had  been  broiijrht  to  rorovcr  tho   penalty  cn'nrccd  b}    ti,. 

43  Geo.  3.  c.  8  4.  on  any  spiritual  person  absmtirifx  himself  from  bis  benofi<-<' 

for  more  than  eight  months  in  any  one  yvnr.     One  of  the  err  ^rs  as^ij^ned  wa^    ,  .3. 

that  it  did  not  appear  that  the  drfendaiit  absented  himself  from  his  benefice  fro-       .1.11- 

more  than  eight  months  in  any  one  year,  computed  either  as  a  calendar  year,  r.  ^...  ..re of 

oi"  as  a  year  from  the  time  of  his  induction.  u^.',*!!,,',', 


tr' 
US 


Lord'Ellenborough,  C.  J.  said,  that  he  had  no  doubt  that  "  any  one  year  ^  |j;g|;",'',;„y 
the  statute  was  not  to  be  construed  one  calendar  year,  commencing  from  the  ^„^  y^,,^ 
1st  of  January,  nor  one  year  from  the  day  of  ihe  defendunt's  induction,  but  one  befoii'  thp 


year  before  the  commencement  of  the  plnintifF's  suit.     And  Dapinier,  J.  s  -.d 
the  latter  was  the  most   reasonable  constnietion-    nnd   \u  t!-..     pr<r.  .l.-nt  rit»  < 


(1.  rniiiii  » 
>(i  HH  ii*  <•' 

from  Lill.  Entr.  151.  it  is  allrffor!.  ib.'^  f!..'  '!•  .•-i-/-.iit  Ml-,M»t.-.]   h:.nH  lit',  r  ^<^- '"^^^J'j"  " 
vcn  months  in  a  year,  comp'ifVd  I'miii  •}..    H!-.    n\    \uv\\.   and  not  \u  a  calendar '     ''  -" 
year  from  the  1st  of  January,  and  the  policy  ol  ihc  act  seemed  to  be  to  prevent 
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spiritual  persons  ff  Mn  absenting  themselves  from  their  benefices  for  more  than 

three  months  within  the  period  of  a  year. 

10.   Cathcautv.  Hvrdv.  E.  T.  i}]14   K,  B.  2  M.  &  S.  5r34.  a65rming  judg- 
ment in  ( •.  P.  T.  T.  r313.  5  Taunt.  2.    . 
And  the  Br'  the  U  Geo.  3.  c.  8  4.  the  penalty  which  a  spiritual  person  incurs  for  non- 

words  *•  an  residence,  as  enjoined  by  that  act,  is  a  proportion  of  the  annual  value,  accord- 
[  52J  J  |,^g  i^  ^i^Q  length  of  absence.  A  declaration  on  this  statute  alleged  a  non-re- 
nual  val  g|,ience  for  a  period  of  time  made  up  of  portions  of  two  calendar  years,  {that  is, 
in*ilie43  a  year  reckoned,  from  the  1st  of  January;)  viz  nine  months  from  the  1 0th  of* 
Geo.3.c.84.  October.  It  was  objected,  that  it  was  not  shown  whether  the  penalty  was  de- 
mean aver  manded  in  respect  of  the  annual  value  of  the  one  year  or  the  other.  The 
age  value  Court  held,  that  ^'  annual  value^'  meant,  as  in  common  parlance,  taking  one 
taking  one  y^^^^  ^j,jj  another;  otherwise,  a  late  season  and  an  early  one  might  possibly 

?f*^^'       include  two  harvests  within  the  space  of  one  year, 
another.  jt  ^    r  ■  /•  •  i 

(6)  Liicense  for  non-^estdince. 

A  rectory  1.   Wright  v.  Legoe.   H.  T.    1815.  C.  P    6  Taunt  48. 

in  one  dio  ^  private  act  "  united"  and  "  annexed"  a  rectory  in  the  diocese  of  O.  to  d 
cese,  annex  ^g^^^ry  in  the  diocese  of  S  ,  and  dispensed  with  any  presentation  to  the  dean, 
dennery  in  *^"^  ^*^^  institution  and  induction  still  necessary.  A  licence  had  been  granted 
nnoiher,  re  for  non- residence  on  the  deanery  from  the  bishop  of  S.  The  question  was, 
quires  a  dis  '.vhi'ther  a  licence  from  the  bishop  of  O  for  non-residence  on  the  rectory  was- 
tinci  li  necessary.  The  Court  held,  that  a  distinct  licence  of  non-residence  was  re- 
cense  for     q„i^i,e. 

denc^'       '^-  Wright  v.  Lamb.  H.  T.  1814.  C.  P.  5  Taunt.  806;  S.  C.  1  Marsh,  372. 

rr. re       Action  for  non-res'dence.     It  appeared  that  a  licence  for  non-residence  had 

1  he  cerim  it  -i  t       ,  J  V     ^  w    t  li-^^^** 

caie  of  a  li  boon  obtained  previou5^iy  to  the  1  1th  of  July,  1814,  pursuant  to  the  54  Geo.  3. 

cense  of  c  54  but  that  the  allowance  by  the  archbishop  required  by  the  43  Geo.  3.  c- 
nnn-redi  ,54.  had  not  been  obtained  till  after  that  period.  The  question  was,  whether 
dence,  ob  j^g  license,  when  ratified,  was  valid  from  the  time  it  was  originally  granted, 
tnined  par  rp^^  object  of  the  act  was  to  relieve  clergymen  who  were  entitled  to  those 
G.  3.  c.  64.  excuses  which  the  legislature  had  given  for  non-residence,  and  who  might 
but  not  al  have  procured  dispensations  for  non-residence,  but  had  not  procured  them; 
lowed  by  and  it  was  intended  to  relieve  them  by  permitting  them  now  to  obtain  a  licence 
the  arch  .  from  the  bishop,  if  he  would  annex  thereto  a  certificate,  that  if  they  had  soon- 
bishop  ac  ^^  applied  the  licence  would  have  been  granted.  It  is  said  here,  that  though 
43*^g'oo.  :!.  ^^®  licence  was  obtained,  and  registered  within  the  14  days  ne.\t  after  the 
till  after  granting  the-eof,  yet  it  \va^  that  sort  which  was  not  valid,  without  an  addition- 
wards,  is,  al  all  )waiice  l)y  the  arohl)ir^h.>p  to  give  it  validity;  and  it  is  objected,  that  sucb 
ho^\>'vrr,  allowance  was  Aot  obtained  before  the  1st  of  July,  1814.  To  decide  the  ques- 
valid  fro rrT  ^j^^p^  ^.^  must  consider  the  construction  of  tho  act;  and  if  that  only  requires 
wa«  origin  ^^^®  H^'cnce  to  be  obtained  within  the  linjted  time,  and  to  be  afterwards  con- 
ally  grail  firmed  by  the  archbishop,  the  licence  in  the  present  case  is  sufficient.  The 
led,  the  mo  54  (Jeo.  3.  c.  .54  speaks  only  for  the  licence  or  certificate,  and  of  the  time 
mcnt  ii  ia  within  which  they  arc  fo  l)e  obtained:  it  limits  no  time  to  any  further  procced- 
raiified.        ings.     If,  then,  the  licence  have  been  obtained  in  time,  though  the  allowance 

by  the  archbishop  were  not  procured  till  a  later  period,  that  is  sufficient. 
(^  530  1       ^  3.   WvxNE  V.  MoouK.  M.  T.    1814.  C.  P.  5  Taunt.  757. 

Where  a  The  Court  in  this  cfise  held,  that  a  licence  of  non-residl;nce  on  a  benefice 

benefice  within  an  archbishop's  peculiar,  locally  situate  in  another  diocese,  needs  not 
archbish  ^^  ^.®  registered  in  the  registry  of  the  diocese,  but  ought  to  he  registered  in  the 
op'fl  pecul    registry  of  the  archbishop. 

i.-iri;;  locally  (c)    Ccriificale  for  non-rcsidcncc. 

■itnate  in  WvNXE  v.  Kav.  M.  T.  1814.  C.  P.  5  Taunt.  843;  S.  C.  1  Marsh,  387. 
""m  a  1^'°  This  was  an  action  for  non- residence.  A  rule  nisi  had  been  obtained  to 
cense  *for  ^discontinue  the  action,  on  payment  of  costs  by  the  defendant  up  to  the  time  of 
non-resi  *^^  application.  One  of  the  questions  which  the  case  gave  rise  to  was,  whe- 
dence  need  ther  it  was  necessary  that,  under  tho  statute  54  Geo.  3.  c.  54,  the  retrospect- 
only  be  re  ive  certificate  of  a  bishop  to  excuse  a  non-residence  incurred  before  the  pass- 
gtstered  in  ing  of  that  act  should  be  obtained  before  the  1st  of  July,  1814.     The  licence. 
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k  appeared,  had  been  got  previously  to  that  period.  In  argument,  it  was  con-  tho  regiitrr 
tended  that  it  was  requisite,  aud  recourse  was  had  to  tlie  circumstance  of  tHe  ^f  ^he  arch 
certificate  being  granted  by  the  same  person  as  the  licence.  bishop. 

Std  per  Cur,     The  act  speaks  not  only  of  Hcenccs  granted  before  the  1st  of'^**®  certifl 
July,  but  of  those  whicli  were  granted  before  the  act:  "  all  licences  which  ^j^^^"  *. 
shall  have  been  granted,  or  which  shall  be  granted,  on  or  before  the   1  st  of  der  the  54 
July,    1811,   on  which  the  bishop  shall  certify;"  not  on  which  he  shall  have  G.  3.  to  ex 
certified  before  the  1st  of  July.     It  is  evident,  therefore,  that  licenses  granted  cus®  anon- 
before  the  first  of  July,  1814,  are  put  on  the  same  footing  as  those  which  were '®*'^®°^®» 
granted  before  the  act  passed;  and  that  there  is  no  restriction  as  to  the  certi-"fj  |i*®i 
^cates.  hefore  the 

(d)  Jldion  for.  Istof  Jalj, 

i»^  Before  what  tribunal  suable.  1814. 

Leigh  v.  Kent.  T.  T.   1789.  K.  B;  3  T.  R.  ftGii. 

The  plaintiff  having  recovered  nine  penalties  in  action  on  the  21'  Hen.  8.  it  The  aciioa 

was  moved  to  stay  the  proceedings,  with  liberty  afterwards  to  move  in  arrest  on  21  Hen; 

of  judgment.     On  showing  eause,  it  was  contended,  that  the  action  was  not  ®*  *■  *®. 

brought  according  to  21  Jac.   1.   c.  4;  and  the  case  of  White,  q.  I.  v.  Boot,  J®"'**^* 

.      .        t      1'    t  oence  car  . 

was  cited  and  relied  on.  not  be  soed 

Per  Cur,     The  statute  of  21  Jac.  1.   does  not  control  any  of  those  statutes  before  juiti 
on  which  penal  actions  are  to  be  brought  in  the  superior  courts;  for  the  first  ces  of  ni 
section  enacts,  "  that  all  ofiTences  to  be  committed  against  any  penal  statiite,  U*«»  or  N. 
for  which  any  common  informer  may  lawfully  ground  any  popular  actioii^  Stc.     '»    ®* 
before  justi  ^es  of  assize,  justices  of  Nisi  Prius  or  gaol  delivery,  justices  of  oyer 
4ind  tcrmine -,  or  justices  of  the  peace  in  their  sessions,  shall  be  commenced, 
&c.  in  the  county  where  committed."     Now,  this  action  could  not  have  been 
brought  before  the  justices  of  assize  or  justices  or  Nisi  ll^rius,  &c.;  and  by  the    [  531  ] 
very  words  of  the  statute,  it  only  applies  to  cases  where  the  legislature  had 
given  liberty  to  common  informers  to  bring;  actions,  &c,   before  justices  of  as- 
size, 4rc.;  therefore  the  case  of  White  v.  Boot  (2  T.  R.  274.)  cannot  be  law* 
it  was  an  action  brought  on  tho  statute  2o  Edw.  3.  and  it  does  not  appear  j. 
that  it  was  considered  whether  that  action  could  have  been  brought  before  jus-  nient^ia'i 
tices  of  assize,  ^c.  and  if  it  could  not,  then  the  statute  21  Jac.  1.  does  not  ap*  d^elEration 
ply  to  it.  on  the  48 

2cf.  Declaration.  Geo.  8.  c. 

Cathcart  v.  Hardv.  E.  T.  1814.  K,  B.  2  M.  Sf  S.  534.  affirming  judgment  5^- ^^»* '^« 

in  C.  P.   T.  T.    1813.  5  Taunt.  2.  aSed* 

This  was  an  action  for  a  penalty  under  the  48  Geo.  3.  c.  84.     It  was  aver- |jij„gg|f  f^^ 
red,  that  the  defendant  wilfully   absented  himself  from  his  benefice  "  for  a  pe-  a  period  es 
riod  exceeding  eight  months:  to  wit,  on  the  lOth  day  of  October,  1810,  andceeding 
for  the  space  of  nine  months  thence  next  following."     It  was  objected,  as  an  «'ghi 
error  in  the  judgment  of  the  court  below,  that  here  were  nine  months  anda"*?^  ^^^ 
day,  but  of  which  the  plaintifl^  might  make  good  the  charge  of  an  absence  ©x-|,||  j,„  ^^^ 
ceeding  eight  months,  and  that  it  was  uncertain  to  what  particular  portion  of  lOth  of  Oo 
that  time  it  related,  neither  did  the  finding  of  the  jury  ascertain  U;  and  it  wastober  1810, 
accordingly  urged,  that  unless  the  precise  portion  of  the  time  were  ascertain- f^**^  the 
ed,  it  would  be  impossible  for  the  defendant  to  plead  it  in  bar  to  another  action i  "P*^®  ^* 
But  the  Court  said,  that  the  averment  must  be  construed  to  mean  a  period  ^^'monthM 
ceeding  eight  months,  in  a  consecutive  series  from  the   lOth  of  October;  for  then  next 
the  time  is  defined,  and  made  certain   by  the  words  "  then  next  following,^'  following, 
which  were  material,  and  the  jury  must  be  presumed  to  have  found  that  those »«  ■nfficient 
were  the  eight  months  of  absence,  for  which  they  gave  their  verdict.  v  cortai*- 

Sd.  Picas.  A  oertifi 

Wyvne  v.  Kay.  H.  T.   1814.  C.  P.  5  Taunt.  843;  S.  C.   1  Marsh,  387.    cate  under 

In  this  case  the  Court  decided,  that  a  certificate  granted  after  the  1st  of  Ju-*®  54  Geo. 
ly,  li»14,  under  the  54  Geo.  3.  c.  54.  could  not  be  pleaded  in  bar  to  an  action  ^^  ^•^*^*  ■* 
for  penalties  incurred  in  consequence  of  the  non-residence  of  spiritual  per-^^^g^^j^ 
sons;  but  could  only  be  taken  advantage  of  by  an  application  being  made  to  not  be  ple^ 
the  Court  to  stay  the  proceedings.  M,  beiof 

VOL.  VIII.  4- 
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only  availa  4/^,  Evidence. 

bebyap  j  Bevan  V.  Williams.  E.  T,  1775.  K.  B.  3  T.  R,  635.  n.  S.  P.  Smith 
thncortto  V.  Taylor.  H.  T.   1805.  C.  P.   1  N.  R.  210. 

stay  the  pro  In  an  action  for  non-residence,  the  question  was,  whether  the  plaintiff,  in  or- 
ceedings.  der  to  maintain  this  action,  must  prove  admission,  institution,  and  induction. 
[  532  ]  The  plaintiff  did  prove  several  acts  done  by  the  defendant  as  parson  of  the 
In  actions  parish;  such  as  receiving  the  tithes,  serving  the  church,  and  acting  in  other 
J  "**"V®?' respects  as  parson.  Per  Cur.  Nothing  can  raise  any  difficulty  in  this  case 
Bafficientto  ^"^  ^  number  of  precise  authorities.  All  evidence  is  according  to  the  matter 
prove  the  to  which  it  is  applied,  and  the  person  against  whom  it  is  used.  Against  a 
defendant  third  person  there  might  be. some  reason  for  the  objection;  but,  as  against  the 
in  posses  man  himself,  his  own  letters^  receiving  tithes,  and  cutting  timber  on  the  glebe, 
sionofiho  are  decisive. 

wiihoaifor  ^'  Still  v.  Coleridge.  E.  T.  1801.  Ex.  Forrest,  117. 
mal  proofs  In  debt  on  the  stat.  21  Hen.  8.  c.  13.  s.  26.  for  non-residence.  The  decla- 
of  his  title,  ration  stated,  that  the  defendant  was  vicar  of  the  parish  of  Salcombe,  and  that 
Ad'  h^^  ^^^  ^^^  reside,  &c.  In  order  to  prove  the  defendant's  institution,  the  prin* 
an  action  ^^ip^l  registrar  of  the  bishop  of  the  diocese  was  called,  who  produced  the  book 
where  the  ^^  entries  of  the  institutions.  The  title  of  the  entry  was,  '^  Salcombe;  admis- 
deciaration  sion  of Coleridge."  It  then  stated,  that  on  such  a  day  the  bishop  '^  in- 
stated the  stituted  the  defendant  vicar  of  the  vicarage  of  Salcombe  aforesaid."  The  de- 
defondant  fendant's  non-renidence  was  proved;  and  evidence  was  given  on  bis  part,  that 
of  A.  and  ^^^  parish  was  properly  called  Salcombe  Regis,  to  distinguish  it  from  another 
he  gave  evi  place,  called  West  Salcombe.  One  of  the  jury  stated,  that  West  Salcombe 
dence  that  was  a  chapelry,  and  not  a  parish.  The  judge  directed  the  jury  to  find  for  the 
the  parish  plaintiff,  being  of  opinion  that  the  declaration  was  sufficiently  proved. 
B"tS"*^  Per  Cur.  It  naust  be  admitted  that  the  describing  of  this  parish  by  the 
try  of^the  "*'"®  ^^  Salcombe  which  went  •  by  the  name  of  Salcombe  Regis  would  have 
defendant's^®^"^  ^  ^^^^1  variance.  As  to  the  entry  in  the  bishop's  book,  that  canoot  be 
institution  conclusive  against  the  defendant,  for  it  does  not  appear  that  he  had  any  hand 
in  the  bjsh  in  making  it;  but  it  is  very  strong  evidence  that  the  parish  was  called  by  both 
op*s  book  names;  and  if  so,  the  plaintiff  has  sufficiently  proved  his  case, 
py  tne         name  of  A.,  is  not  conclasire  eYidence  against  him,  thongh  it  is  evidence  of  the  parish  be- 

ing  called  by  both  names. 
tL* on  21  ^'  ^""^^^  ^'  Attwood.  H.  T.  1791.  C.  P.   1  H.  Bl.  544.  S.  P.  Leigh  v. 
Hen.  8.  an  Kent.  T.  T.   1789.  K.  B.  fl  T.  R.  362. 

affidavit  A  declaration  had  been  delivered  in  this  action,  which  was  debt  on  the  stat- 

that  the  of  ute  21  Hen.  8.  c,  13.  for  non-residence:  a  rule  was  obtained  to  show  cause 
fence  was  why  the  proceedings  should  not  be  set  aside,  on  the  ground,  that  upon  search- 
wiSb  the  ^"^  ^^^^^  °®^®  "^  affidavit  appeared  to  be  filed  that  the  offence  was  committed 
county  '"*  ^^®  county  where,  and  within  a  year  before  the  action  was  brought,  agreea- 
where,  &c.  We  to  the  stat.  21 .  Jac.  1 .  c.  4.  On  showing  cause,  the  above  case  of  Leigh 
andbroQxht^.  /.  v.  Kent  was  mentioned,  to  show  that  the  statute  of  Jac.  1.  was  not  appli- 
a  year  af    cable  to  those  statutes  on  which  penal  actions  are  to  be  brought  in  the  seperior 

noVnl^'ei^  ^^^^'^'     ^*^®  ^^^^^  ^^""^  clearly  of  this  opinion,  and  discharged  the  rule, 
ry  ^Ih.   Stayinor  proceedings. 

[533  1  ^'  Wynne  v.  Kat.  M.  T.  1815.  C.  P.  5  Taunt,  843;  S.  C.  1  Marsh, 387. 
If  the  oer  '^^®  Court  stayed  proceedings  in  this  action,  which  had  been  instituted  to 
tificate  cov  '*cover  certain  penalties  for  non-residence,  though  a  license  for  non-residence 
ers  so  much '^hich  it  was  shown  existed,  did  not  cover  the  whole  of  the  period  for  which 
of  the  time  penalties  were  sought  to  be  recovered,  there  not  being  sufficient  time  left  un- 
d  ^^"llSf*  covered  to  subject  the  incumbent  to  a  penalty, 

ence  tbat  not  enough  non-residence  to  constitute  an  offence  remains  uncovered,  the  Court  will  sUy 
the  proceedings. 

2.  Wright  v.  Llotd.  H.  T.  1814.  C.  P.  5  Taunt.  304,  S.  P.  Wright  v. 

Pji^  ^^^  Whally.  Ibid.  306. 

Court  will       ^  motion  was  made  to  stay  proceedings,  on  a  writ  suggested  to  be  the  com- 

Bot,  in  gen  "^^^cement  of  an  action  for  non-residence.     In  this  process,  the  plaintiff  was 

oral,  Stay    entitled,  as  suing  qui  tarn.    The  defendant  had  given  him  notice  of  his  inten- 
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tioD  to  move  the  Court,  to  stay  proceedings,  calling  it  in  that  notice,  an  action  proeee 

brought  by  the  plaintiffs    against  the   defendant,    to  recover    penalties  for  ^*°8»  >"  •« 

non-residence  on  his  benefice,  and  the  plaintiff  had  not  contradicted  that  **^*""^  ^?^ 

»  r  non-reai 

•urmise.  dence  be 

Per  Cw,     This  application  has  been  prematurely  made.     The  defendant  fore  dee 
ought  to  have  stopped,  until  a  declaration  had  been  delivered.     As  there  is,  Uration. 
therefore,  no  evidence  that  the  scope  of  the  action  was  such  as  Has  been  alle- 
ged, we  must  refuse  the  rule. — Rule  refused. 

3.  Wynne  v.  Budd.  T.  T.  1814.  C.  P.  5  Taunt.  629. 

A  rule  had  been  obtained  to  discontinue  this  action,  which  was  brought  a-  4°^  ^^  ^^ 
gainst  the  defendant  for  non-residence,  upon  payment  of  costs,  up  to  the  time  *'°°  ^  ^^^ 
of  the  application.  It  appeared  that  the  plaintifThad  been  obliged,  in  order  to  5[„^g*„jg, 
learn  upon  what  facts  the  defendant  meant  to  found  his  application  to  the  Court  54  "Geo.  8. 
to  be  relieved  from  the  action,  to  take  office  copies  of  the  defendant's  afiida-c.  54.  the 
vits.  The  expense  attendant  on  taking  such,  it  was  contended,  ought  not  toPlAio^i^i" 
be  allowed  to  the  plaintiff,  as  part  of  his  costs.  entitled  to 

Sed  per  Cur,     When  the  legislature,  by  passing  the  54  Geo.  3.  c.  84.  s.  4.  |akinr?f 
granted  this  indulgence  to  the  non-resident  clergy,  who  had  neglected  to  take  gee  copies 
those  measures  which  former  acts  prescribed,  and  had  thereby  incurred  penal- of  the  plaia 
ties,  and  actions  had  been  commenced  against  them,  they  never  intended  these  miff's  affida 
actions  should  be  put  an  end  to  without  a  perfect  indemnity  to  the  plaintiff;  nor  ▼»'«/«»  well 
did  they  mean  that  the  plaintiHT,  afler  they  passed  this  act,  should  put  the  <^e-"  cotta  "f 
fendant  to  any  further  expense  than  was  inevitable.     We  therefore  think  the  ^^q  caase. 
motion  ought  to  be  granted  upon  the  terms  of  paying  all  the  costs  of  the  cause 
up  to  this  time,  and  also  all  the  costs  of  the  application. 

(C)  Relative  to  their  rights.  [  534  ] 

1,  BuLWER  V.  BuLWER.  E.  T.  1819.  K.  B.  2  B.  Sf  A.  470. 

This  was  an  action  of  trespass,  for  breaking,  entering,  reaping,  and  carrying  When  a  par 
away  his  corn,  hay,  &c.     General  issue.     It  appeared  that  the  defendant  hadf**"."***°'» 
been  the  rector  of  C,  and  that  he  had  resigned  the  living  2d  of  May,  13 1 8 ;  plain-  ^j^i^  ^  jj,^ 
tiff  was  presented  on  the  4th  of  June,  and  was  instituted  to  it  on  the  7th  of  Ju-emble 
ly,  and  aflerwards  inducted.     Defendant  retained  possession  of  the  glebe  lands  meots. 
till  Old  Michaelmas-day  following,  and  severed  and  took  the  crops  of^hay,  corn, 
^c.  which  had  been  previously  sown.     A  verdict  was  found  for  plaintifl.     A 
motion  was  made  to  enter  a  nonsuit.     But  the  Court  said,  the  general  rule  of 
law  applicable  to  cases  of  this  description  is,  that  where  a  tenant  of  land  has  an 
uncertain  interest,  which  i.s  determined  either  by  the  act  of  God  or  the  act  of 
another,  there  he  has  emblements;  but  that  is  not  so  where  the  tenancy  is  de- 
termined by  his  own  act. — Rule  refused. 

2.  BuLWER  V.  BuLWER.  E.  T.  1819.  K.  B.  2  B.  &  A.  470.  By  the  act 

Trespass. — Plaintiff  was  rector  of  certain  glebe  .lands.      He  had  ^«®^ Jj^n "h"**  ^ 
presented,   instituted,   and  inducted.      Under  these   circumstances,   it  was  ^^^  ^^  p^^ 
contended  that  the  plaintiff  had  not  sufficient  possession  of  the  glebe  lands  jq  posses 
to  entitle  him  to  maintain  trespass,  and  for  this  he  cited  2  Roll.  Ab.  553.  sion  or  a 
pi.  46.  part  for  the 

Sed  per  Cur.     By  the  act  of  induction  the  parson  is  put  into  actual  posses-  ^^<^^^>  «n* 
Bion  of  a  part  fqr  the  whole,  and  he  can,  therefore,  maintain  trespass.     It  isl^fn^^'*^ 
not  necessary  that  he  should  actually  go  on  the  glebe  itself.  pa^. 

3.  Birch  V.  The  Bishop  of  Litchfield.  T.  T,   1803.  K.  B.  3  B.  &  P. 

444. 
In  quare  impedit,  the  defendant  pleaded  that  one  M.  0.,iJ|nder  whom  he  In  pleading 
claimed,  being  seised  in  fee  of  one  moiety  of  the  advowson,  to  present  to  one  *  ^e^|**j|,Q 
turn  in  every  two  turns,  presented  one  I.  O.  in  her  proper  turn;  that  the  church  f^^^  ^'^^ 
being  aflerwards  vacant,  one  J.  W.,  under  whom  the  plaintiff  claimed,  present-  be  clearly 
ed  in  his  proper  turn;  that  the  church  being  again  vacant,  the  plaintiff  pre- developed, 
sented;  and  that  the  church  being  a  fourth  time  vacant,  it  belonged  to  the  de- 
fendant to  present.     On  demurrer  to  this  plea,  the  Court  held  that  the  defend- 
ant had  not  shown  a  title  to  present,  since  he  had  not  shown  whether  the  third 
presentation  was  by  usurpation  or  by  agreement,  and  that  it  could  not  be  pre- 
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sumed  that  tbe  defendant  was  entitled  to  present  in  the  first  and  fourth  turn, 
and  the  plaintiff  in  the  second  and  third,  since  the  plea  averred  that  M. 
O.  had  presented  to  the  first  turn  in  her  proper  turn,  and  J.  VV.  in  his  proper 
turn. 
[  535  ]  {*C)  Relative  to  their  privileges 

(a)  Exemption  from  offices.* 
{h)  As  to  fp-anis  by. 
Wall  v.  Nixon.  H.  T.   18C6.   K.  B.  3  Smith's  Rep.  316. 
^e  gninl        This  was  an  action  on  the  case  for  an  injury  done  to  cliurch  lands,  by  a  fl- 
ora P"**^    vulet  being  fenced  back  upon  them  by  a  headstock.     The  existence  of  the 
will  not       headstock  for  above  twenty  years  was  established  at  the  trial;  but  the  judge 
bind  his  sao  held  that  although  in  any  other  case  the  possession  of  the  headstock  for  above 
MHor.        twenty  years  would  have  been  evidence  of  agreement  by  deed,  yet,  had  the 
preceding  vicar  made  such  a  grant,  it  would  not  bind  his  successor.     The 
Court  recognised  this  opinion  of  the  learned  judge,  but  added,  that  it  might  be 
pvidence  to  go  to  a  jury,  that  there  was  a  headstock  anciently.     The  rule  tnsi 
was  granted,  and  upon  the  argument  the  same  doctrine  was  acceded  to  by  the 
Court,  and  the  case  ^ras  afterwards  argued  and  decided  upon  the  balance  of 
the  evidence. 

(r)  As  to  leases  by  and  /o.f 
Frogmorton,  p.  Fleming,  v.  Scott.  T.  T.    1802.  K.  B.  2  East,  467. 
A  rqctor  j-jj^g  ^^g  ^^  action  of  ejectment,  brought  by  the  plaintifl',  as  rector,  against 

SYlebe       ^^^  lessee^  on  the  ground  of  the  lease  of  tbe  rectory  being  avoided  on  account 
land,  &c.     of  his  own  non-residence,  by  force  of  the  statute  13  Eliz.  0.520.,  which  enacts 
held  under  that  no  leaso  to  be  made  of  any  benefice,  &e.  shall  endure  any  longer  than 
a  demifle     while  the  lessor  shall  le  ordinarily  resident,  and  serving  the  cure  of  such  bc- 
^'^•?h"°h  nefice,  without  absence,  above  fourscore  days,  in  any  one  year,  but  that  every 
•UU    13    **"^^  lease,  immediately  upon  such  absence,  shall  cease  and  be  void.     It  was 
Eliz.  c.* 20. po"'®"^®^  *^^^^  although  after  the  cases  of  Doe  v.  Mears,  Cowp.  129;  and 
from  hitf      Doe  v.  Barber,  2  T.  R.  749;  it  could  not  be  maintained  that  the  lease  in  ques- 
non-resi      tion  might  not  be  avoided  on  account  of  the  non-residence  of  the  rector;  still 
•'•""•         that  it  was  not  competent  to  the  rector  himself  to  set  it  aside,  by  showing  his 
I  536  J    own  breach  of  duty.     Sed  per  Cur.     It  is  plain  that  the  legislature  meant  that 
the  lease  should  be  wholly  cut  down,  and  done  away  by  the  non-residence  of 
the  rector, 

(D)  Relative  to  their  liabilities. 

1,  Radcliffe  v.  D'Oyley.  T.  T.   1788.  K,  B.  2  T.  R.  630. 

for  diia^ida     "^^  action  on  the  case  for  dilapidations,  disclosed  that  the  defendant  held 

tions^wm     ^°®  of  the  prebends  of  the  cathedral  church  of  Ely,  for  fifteen  years,  and  was, 

lie  by  a  sae^^uring  that  time,  seised  of  the  prebendal  house  thereunto  belonging,  with  the 

eessora       appurtenances.     On  the  27th  of  February,  1787,  the  defendant  resigned  the 

gainst  his     said  prebend,  and  was  succeeded  therein  by  the  plaintiff.     At  the  time  of  the 

P'^J®.^^**'* '■^^•^"a^'on,  the  prebendal  house,  with  the  appurtenances,  was  out  of  tenanta- 

?y*oThis    ^'®  repair;  it  appeared,  King  Charles  the  Second,  by  letters  patent,  in  1»>66, 

executor,  in  6*^^®  ^^  *^®  chapter  of  Ely  a  body  of  statutes,  the  sixteenth  chapter  of  which 

respect  of    provides,  that  the  receiver  shall  examine  the  houses  of  the  dean  and  prebenda- 

hifl  preben   ries,  and  see  what  repairs  are  wanting;  and,  if  ihey  do  not  repair  when  called 

.  dal  hease.    upon,  the  receiver  is  to  order  the  repairs,  and  to  deduct  the  expense  of  it  out  of 

their  stipends;  and  then  the  statute  provides  that  the  materials  shall  be  found 

by  the  church,  silWi  as  shall  bethought  necessary  in  the  judgment  of  the  dean; 

•  Clergymen  may,  if  ihoy  jilonso,  serve  in  n  temporal  ofTice;  l>nl  lliev  arc  not  bounJ;  sec 
n  Burn.  E.  L.  194;  hence,  tney  arc  not  liable  1o  serve  on  juries;  sec   J)oug.  \90;  to  appear 
nt  ihe  torn  or  lect,  norio  Fcrv«  in  war;  Fee  3  tJuin.  E.  L.  J9().     tfo,  they  may  have  the  bc- 
Xiefit  of  clergy  more  than   once;  and  are  privileged  from  arrest  whilst  aiiciidino  di\ine  gcr- 
*iee;  and  their  spiritual  possessions  are  exenipl  from  disire  s;  see  3  Burn.  E.  L.  2(0. 

t  ivpclesiastical  leases  can  only  be  of  lands  formerly  demised;  Fte  Doup.  r»73.  A  1ea«e 
by  aft  .ecclesias.ical  person  avoided  under  l:^  Eliz.  c.  'JO.  by  bis  unn-residenee  for  eighly 
/:lays  in  one  year  is  void  ns  to  i\]\  the  world;  Pop,  d.  Crisp  v!  Barber,  2  T.  K.  749.  abridged 
nnte.  Put  al*?nr!!it  cannot  sliow  that  his  landlord  has  no  li.lc  in  an  action  for  use  and  occu- 
pation; II  rule  uhiic'li  holds  where  ihe  hmdlord  is  a  rector  timoniacally  presented;  Cooke  v. 
Jjoxley,  6  T.  R.  4.  abridged  poet,  i?;  Use  and  Occupation, 
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it  also  appeared,  the  prebcndal  houscg  have  been  usually  repaired  in  the  maH-* 
ner  pointed  out  by  this  chapter,  and  that  no  application  had  been  made  to 
the  dean,  or  treasurer,  for  any  materials,  or  allowance,  in  respect  to  the  re- 
pairs in  question,  by  eith^T  the  plaintiff,  or  the  defendant;  nor  have  any  mate- 
rials been  provided,  or  allriwance  made,  towards  the  same.  It  was  insisted, 
1st,  that  this  action  does  not  lie  against  tho  delondant,  as  a  prebendary  of  the 
churchof  Ely,  because  no  rase  can  be  found,  in  which  an  action  by  a  pre- 
bendary'against  his  predecessor  for  delapidations  has  been  entertained  in  a 
court  of  law.  Per  Cur.  Whether  an  action  on  the  case  will  lie  against  a 
prebendary  for  delapidation<$,  there  can  be  no  doubt  about  it;  we  find,  for  a 
century  past,  that  all  predendaries,  rectors,  vicars.  S^^c.  are  bound,  by  law,  to 
keep  their  houses  in  repair;  and,  indeed,  it  is  an  oblicration  on  them,  both  in 
point  of  morality  and  of  policy,  that  their  successors  should  not  suffer  by  the 
neglect  of  their  predecessors;  and,  theref  )re,  the  late  incumbent,  or  his  exe- 
cutors, must  make  good  to  the  successor  any  damage  which  he  may  thus  sus- 
tain.— Judgment  for  plain' iff. 

2.  Young  v.  Murby.  T.  T.   1015.  K.  B.  4  M.  &  S.   183. 
Declaration  in  ca.«e  against  defendant,  executor  of  A.  B.,  who  was  the  pre- So,  a  rec 
decessor  of  the  plaintiff,  the  present  rector,   for  not  repairing  oflhu  chancel,  tor,  or  hia  • 
Plea;  that  an  action  had  been  previously  brought  for  want  of  reparation  of  the®*^*^"^°'*' 

»  "  iiiHV  nA  fin 

rectory  house,  in  which  the  plainti'l  recovered;  that  the  same  ruin  existed  in^^  ^    ^-^^ 
the  chancel  at  the  time  of  the  comrnenremont  of  the  former  action,  and  that    t  537    | 
the  damages  now  sought  to  be  recovered  might  have  been  included  in  the  for- gQccessor  in 
mcr  action. — Replication;  negativing  the  fact  that  the  damages  now  sought  separate  ac 
to  be  recovered  were  in  any  manner  included  in  the  declaration  in  the  former  tion.i  for  di 
action. — Demurrer  and  joinder.     Per  Cur.     If  the  defendant  could  make  out  ^'^P^^"^*""' 
that  an  injury  caused  by  delapidati  nis  wns  one  entire  identical  injury,  forniing  °  ^^^^Jj"^^^ 
precisely  the  same  cause  of  action  fur  every  partof.it;  then  he  would  be  right  jgcjory, 
that  the  plaintiff  could  have  but  one  action  for  it.      Here  there  are  different 
and  independent  injuries  in  respect  of  the  different  parts;  the  injury  from  the 
dilapidation  of  the  house  is  one  thing,  that  from  the  dilapidation  of  the  chancel 
is  another*,  and  the  calises  are  distinct;  the  latter  might  not  be  consummated 
at  the  time  when  the  first  was. — Judgment  for  the  plaintiff. 

(E)  Relative  to  tiic  laws  by  wiii^h  they  are  governed.* 


II.  COURTS.! 

(A)  Relative  to  the  different  kinds  op. 

(a)  Arches:     Sc;e  ante.,  vol.  ii.  p.  268. 
.     (6)  Archdeacon.     See  «nfe,*vol.  ii.  p.  267. 

(c)  Aud'ience.i 

**  The  cccicfiiiislical  canons  arc  not  all  of  liom  aoc  irdinp  to  law,  nor  any  of  them  obli- 
gatory furlher  than  ns  received  and  allowed  lime  ou»  of  mind;  Philips  v.  Barv,  2  T.  R.  .*J55. 
abridged  post,  lit.  Visitor. 

t  The  ordinary  court^o  of  prof"icrri<;  \<.  fir.-st,  In'  c.itition,  to  rail  the  party  injuring  before 
them:  then  by  libel,  libellus,  a  litllc  hook,  or  by  articles  drawn  out  in  a  tornial  alle^arion,  to 
set  forth  the  cornplain-int's  ^roiiiul  of  r«)Mipliinl.  To  this  juiccceds  the  defendant's  answer, 
upon  oath,  when,  if  he  denies  or  oxicnn;iln<  the  chargp,  they  proceed  to  proof:*  by  witnesses 
examined,  and  their  depasiiioiH  taken  down  \\\  wrilini?.  by  an  officer  of  ihe  conrt.  if  the 
defendant  has  any  circnnistances  to  otfer  in  his  defence,  he  must  also  propound  them  in 
what  is  called  hi<  defen-ive  allegation,  to  which  he  is  enlitled,  in  his  turn,  to  the  plaintiff's 
an.sver  upon  oath,  and  miy  from  liienco  proceed  to  proofs  a>5  well  as  his  opponent. 

By  the  statute  of  13  (.'iir.  'J.  c.  J'^.  it  is  <'n.ic'efl,  that  it  shidi  not  bo  la\\  ftd  for  any  bishop  or 
occlesiastical  jt:d<re  to  tender  or  arhniniisler  to  nny  person  whatsoever  the  oath  usuully  cfill- 
cd  *'  the  oa^h  exotheio,*'  or  any  other  o'l  h,  whereby  he  may  be  compelled  to  confess,  ac- 
cuse, or  piirpre  liiiiHelf  of  any  erimiu.d  matte"  or  thiii«r,  whereby  he  ma)  be  liable  to  any 
censure  or  punishment.  Wlnin  all  the  pie  idiii^s  and  proofs  are  concluded,  ihey  arc  referr- 
ed to  the  con-idera  ion,  not  of  a  jo'-v,  but  of  a  .•iiiirle  j  idue,  uho  takes  infoimaiion  by  hear- 
in*'  advocates  on  both  sirles,  aini  thereupon  fo.nis  his  iuKTioeutory  decree,  or  definitive  sen- 
tence al  his  own  discftitiou:    from  wh;rh  there  penerally  lie*  an  appeal. 

X  A  court  bclonginjy  to  the  Archbishop  of  ("anterbury,  havmg  ihesime  authority  with  the 
Court  of  Arche»,  tlioji;!!  inferior  to  it  in  dij^tiily  and  an  iquity.  lis  jurisdiction  does  not  re- 
late  to  causes  bc'.weon  party  and  party;  but  to  matters  pro  forma;  see  4  Inst.  337;  as   the 
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[  638  ]  (4)   Consistory*     (c)  CotwocaHon.     See  ante, vol,  vi.  p.  307. 

(J)   Delegates. i[     {g)  Faculties.'!^     (h)  Prerogative.^ 
A  sentence  C)  RE'.ATrvv.  to  rnot  ffding  i\,  how  far   etvidence   in  courts  of  law. 
in  the  Con  i   ,,  ,^.  v    S    i  r  kr     E.  T.    1790.   K.  B    S  T.  R.  639. 

■istoria  jj^  jj^.jj  ,,^  jj^.  piaifiiiff' g  jn'orcst,  riifht,  and  properly  in  a  pew, 

digtorbine  ^  s«'  n^'i  "  -s  •  ;  .  i- .  t  rrnl  Ciuirt,  adjucicring  the  right  to  be  in  the  plaintifi, 
the  plaintiiT'i  id  nd.nnni-li  <  l^  'h-  dernulatit  not  to  si;  in  the  [>ew,  was  produced,  together 
in  the  en  'vith  a  sfufrn.  o  frivMTi  ujjon  an  appeal  from  that  court  to  the  Arches,  which 
joyuient  of  Yv\e.r-v,i  iIk  toim«T  s('nt('n<'r,  and  i("tain«^d  the  principal  cause,  and,  by  inter- 
*  P®*"'  }T^'l  )culc)rv  d(  (  itM',  a<Inn)nislu<l  tlio  drfondant  and  hii^  wife,  not  to  sit  in  the  said 
[J^^^pIj^.  pew,  and  condfMn.'.fd  t[iern  in  costs.  The  cnnnsel  for  the  defendant  rested 
held  that  '^^^  defence  upon  the  ground  that  the  sentence  of  reversal  in  the  Court  of  Ar- 
t^ese  sen  ches,  having  a  concurrent  jurisdiction  upon  this  question  with  the  courts  of 
tencee  common  law,  Was  conclusive  against  the  claim  of  right  set  up  by  the  plaintilV, 
were  not  ^j|j  ^j^  which  this  action  was  founded  The  judge  who  tried  the  cause  being 
"n  an'ac^*  of  that  opinion,  non-suited  the  plaintiff.  On  motion  to  set  it  aside,  the  Court 
tien  for  a  ^^^^j  they  were  of  opinion  that  the  proceedings  in  the  ecclesiastical  courts  were 
difltor  not  conclusive  evidmce,  and  what  weight  they  would  have  on  another  trial  was 

bance*         not  for  their  consideration.     Rule  absolute. 
[539  ]    (D)  Rrlativbto  proving  the  practice  op  the  ecclesiastical  courts. II 
(E)  Relative  to  the  liability  of  the  judge  of,  for  an  excess  op 

jurisdiction. 
Bmttomn  V.Scott.  E.  T.  1813.  K.  B.  3  Camp.  388. 
In  case   'or  umI  i^fnlly  excommunicating  plaintiff,  it  appeared  that  the  de- 
An  action    fpndan!  -^  .-.n  General  and  Official  Principal  of  the  Consistorial  and  Epis- 

lien  against  ^^,,^j,|  (  ,         ,f  Hoilby;  the  plaintiff  was  an  attorney  practising  in  that  court; 
an  Ecclesi   '^^^  ^  ' '    ^    *^^  separation  was  depending  therein,  between  the  plaintiff's  son 
astical         &nd  hts  \\ift\  tc  wliich  the  plaintiflT  was  no  party;  yet  that  the  defendant  re- 
Conn  for     quired  tho  f>)aintifFto  take  upon  himself  the  burthen  of  guardian  to  his  said  son^ 
an  ezcen     and  appear  in  such  suit  as  guardian  od  litem,   which  burthen,  as  the  plaintiff 
of  jnnsdic    |a^f\,||y  miirht  do,  he  refused  to  take  on  himself     Whereupon,  the  defendant 
pretending  to  be  armed  with  legal  authority,  unlawfully  decreed  the  plaintiff  to 
be  excommunicated  for  not  appearing  at  a  certain  day,  and  taking  upon  him- 
self the  office  of  guardian  assigned  to  him;  that  the  said  sentence  of  excom- 
munication was  pronounced  without  any  citation  or  legal  notice  whatsoever. 
On  appeal  to  Sir  John  Nicholl,  as  Dean  of  the  Arches,  that  learned  judge 
held,  that  plaintiff  was  bound  to  become  guardian  ad  /t/em,  and  that  the  exe- 
cution was  regular. 

At  the  trial  it  was  contended  for  the  plaintiff,  that  the  action  could  be  sus- 
tained: 1st,  because  the  plaintiflT  was  not  bound  to  accept  the  office  of  guar- 
dian, inasmuch  as  some  other  person  ought  to  have  been  appointed;  2d,  that 
there  ought  to  have  been  a  regular  citation  and  mention  before  excommuni- 
cation. It  was  proved,  that  in  point  of  fact  the  plaintiff  was  acquainted  with 
the  order  to  become  guardian  ad  litem  as  soon  as  it  was  pronounced. 

consecration  and  confirmation  of  bisbops  elected,  iidmission  and  institution  to  benefices  and 
dispensations.  &o.;  see  4  Inst.  337.  3  Com.  Dig.  339. 

*  Every  bishop  Iihs  his  Consistory  Court  held  before  his  chancellor  or  his  commissary  for 
all  his  ecclosiasticnl  causes  within  his  diocese;  see  4  Inst.  338. 

t  Is  the  ^roit  roiirt  of  appeal  in  all  ecclesiastical  causes,  appointed  by  the  King's  com- 
mission. IIP''  i  •-  :;i  oat  seal,  iuid  issuing  out  of  Chancery.  This  commission  is  frequently 
filled  vv  '  .  .|>  [tiriinal  and  temporal,  and  always  with  judges  of  the  courts  at  common 
lav\ ,  ill,  i..rK  ,)f  thr^  civil  law;   see  3  Bla.  Com.  6(1. 

}  'I  *i'  .t   r.:rMi|tie<  is  an  especial  court,  under  the  Archbishop  of  Canterbury,  bav- 

in;? ()(i\\o  i*  f  xKiit  .iiiu  indnl<»pnce  to  grant  to  a  man  that  which  ho  has  no  right  to  by  law; 
:^  to  m.urv   )>t'r^)ons  wiihoiit  the    banns,  or  to  ordain  a  deacon  under  age;    see  4  Inst. 

;;:c. 

^  I^  thf  cnMit  whorp  the  archbishop  grants  administration,  or  makes  probate  of  the  testa- 
ment.-* fi'  .ill  M.i\in;|r  boita  notubilia  within  his  province;  see  4  Inst.  335;  or  repeals  probates, 
or  admmtstrnM'irt^,  Ace;  ibid.;  see  3Com.  Dig.  338. 

II  The  law  and  practice  of  tJie  Ecclesiastical  Court  are  matters  of  fact  to  be  proved  by 
witnesses;  see  Beaurain  v.  Scott,  3  Campb.  388.  abridged  supra. 
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Lord  Ellenborough,  C.  J.,  said,  he  did  not  deny  that  tho  artinn  mnlrl  ho 
maintained,  if  the  Ecclesiastical  Court   had  pxreeHfr*  ''^    ii'  o 

did  not  think  it  unreasonahlf*  i"  H  re-   •"«'    J 
office  of  ffimrdian.     ;or   <  .n    ..««..  ,•  •!.    > 

ject  that  lie  had    no  notice  ••!'  ihe  apj.ointintnt.      But   Aw  ji  .«  t)ic 

plaintiff. 

IBfettmetft,  ^ttfon  of. 

I.  RELATIVE  TO  THE  DEFINITION  A.ND  JNArURE  OF, 
p,  546. 
II. REQUISITES  GEXKP.ATTV  ESSEN- 
TIAL TO  SUPPORT  THE  ACTiON 

(A)    As  TO  THE  TITLE. 

(a)  General  requisites  of,  p.   '  J«        'i     D*'-'  •    ♦; [540"] 

Ist,   By  descent,  p.  551.       iil     ]U  «m-(..   •      .  t  d     I''.  <».'.- 

tutes  of  limitation,  p.  551 . 

(B     As  TO  THE  rVT    Y,  ;».     mT  . 

(C)         NOTIC!    TOQ'.',     ••     ''      '. 

(D    nr   •\Nni\G  po~si«i^io'  .    ,»     y   .. 

III.  RKLATIVE  TO  THE  PKRSOXS   HY  WHO.M    \T   W  \v    }- 

MAINTAINED. 

(A^  Assignees. 
(a)  Of  bankrupt,  p.  563.     (6)  Insolvent,  p.  563.       (c)  Mort^.-^ee,  p.  .364. 
{d)  Reversioner,  p.  564. 

(B)  Attorneys,  p.  564. 

(C)  Cestui  que  trust,  p.  564. 

(D)  Churchwardrns,  p.  564. 

(E)  Common  tenants  in,  p.  5f^5. 

(F)     CONUSEE  OF  STATUTE  MERCHANT,  OR  ST  A  PI  E,  p.    "65 

(G)  Copyholder,  p.  565. 
(H)  Corporators,  p.  565. 

(I)    Devisees,  p.  5Cy5. 

(J)  Disseisee,  p.  565. 
(K)  Elegit,  tenant  by,  p.  5Cy5. 
(L)  Executor  and  administrxtor.  p    '^fi'* 
(M)  Free  rench  and  dowkji,  ri:\  \\t-,  i^  ,  v   •'^'■» 
(N)  Gavelkind,  hlirs  in,  \>.  "'*'7. 
(O)  Guardians,  p.  5(^7. 

(P>    IvFANl',  p.   "^iw. 

(Q)  Joint-tenants,  p.  ''<'8. 

(R)   Lcgvtee,  p  568. 

iS)  Lunatic,  p.  568. 

(Tj  Mortgagee,  p,  568. 

(U)  Overseers,  p.  570. 

(V)  Parceners,  p.  570. 

(W)  Partners,  p.  570. 

(X)  Receiver  in  chancery,  p.  571. 

(Y)  Rector,  vicar,  parson,  p.  571. 

(Z)  Tenants  for  years,  life,  tail,  or  i^*  pke,  p.  571. 
(A  I)  Trustees,  p.  571. 
(B  1)  Vendee  of  a  term,  p.  57.'3. 

IV.  RELATIVE  TO  THE  PERSONS  AGAJNSTWHOM  IT  MAY 

BE  MAINTAINED,  p.  573. 
V.  RELATIVE  TO  THE   THINGS    FOIt   WHICH,   AND  CIR- 
CUMSTANCES  UNDER   WHICH,    IT    MAY    BE   MAIN- 
TAINED. 

(A)  In  general. 
(a)  Where  the  possession  is  vacant,  p.  574.     (h)  For  non-payment  of  [  541  ] 
rent,  p.  575.    (o)  For  nwigDiog  contrary  to  agreement,  p.  577.    {d)  Where 
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there  is  only  an  agreement  for  a  lease,  or  a  contract  to  purchase^  p.  577, 
{e)  Under  I  Geo,  4  c.  87.  upon  determination  of  tenancy,  \k  578. 
(B)  In  particular. 
(a)  Advowsons,  p.  579.  (6)  Chamber,  p.  579.  (c)  Church  or  chapel,  p. 
579.  (d)  Close,  p.  580.  (e)  Common,  p.  580.  (/)  Copyhold,  p.  580.  {g) 
Cottage,  house,  and  stable,  p.  530.  (h)  Dower,  p.  580.  (i)  Fishery,  p.  581. 
(j)  Furze  and  heath,  moor  and  marsh,  p.  58 ! .  (k)  Glebe,  p.  581.  (I)  Grastf, 
p.  581.  (m)  Herbage,  p.  581.  (n)  Highway,  p.  58.1.  (o)  Kitchen,  p.  581. 
(p)  Land,  p.  582.  (7)  Lodgings,  p.  582.  (r)  Manor,  p.  582.  ($)  Millsy 
p.  582.      {/)  Mines,  p.  58r3.      (u)  Orchard,  p.  583.      (v)  Pannage,  p.  583. 

*  (10)  Rivulet,  p.  583.  (x)  Rooms,  p.  583.  (y)  Tenement  or  messuage,  p. 
584.  (z)  Tithes,  p.  585.  (a  1)  Underwood,  p.  585.  (6  1)  Vestry,  p.  585. 
(c  1 )  Watercourse,  p.  585. 

Vn.  RELATIVE  TO  THE  DECLARATION. 

(A)  In  general. 

(a)  Whether  by  bill  or  original,  p.  585.  (b)  How  entitled,  p.  585,  (c) 
Venue,  p.  586.  {d)  Parties,  p.  537.  (e)  Day,  p.  587.  (/)  To  be  wriUen 
on  one  side  of  the  paper  only,  p.  587. 

(B)  Formal  PARTS. 

(a)  Description  of  the  premises,  or  subject  matter  of  the  action,  p.  588.     (b) 
[  542  ]    Description  of  the    situation,  p.  588,     (r)  Statement  of  the  demise,  p.  588. 
(rf)  Statement  of  the  entry,  p.  591.     (e)  Statement  of  the  ouster,  p^59l.     {f) 
Statement  of  the  notice  to  appear,  p.  592. 

(C)    As  TO  THE  SERVICE. 

(a)  At  what  time,  p.  594.         (6)  On  whom. 
Is/.  In  s^eneral.. 
1.  Of  the  general  rule,  p.  594.     2.  Upon  the  tenant  himself,  p.  594.    3. 
Upon  the  tenant's  wife,  child,  Brother,  or  servant,  p.  594.     4.  Upon  occupi- 
ers, as  contradistinguished  from  tenants,  p.  597. 
"2d,  In  particular. 
1.  Where  there  are  several  tenants,  p.  597.     2.  Upon  one  who  personates 

•  or  represents  the  tenant,  p.  598.     3.  Where  tenant  resists  the  service,  or  re- 
fuses to  be  seen,  p.  599.     4.  Upon  receiver  appointed  by  Court  of  Chancery, 
p.  600.     5.  In  case  of  lunacy,  p.  603.     6.  In  case  of  executors,  p.  600.     7. 
In  case  of  ejectment  for  a  chapel,  p.  601.     8.  In  case  of  ejectment  for  a  poor-* 
house,  p.  601 . 

(c)  Where  the  possession  is  vacant,  p.  601.     (J)  Where  the  possession  is 
partially  vacant,  p.  602.     (e)  Off  the  premises,  p,  602.     (/)  As  to  bein^  good 
for  part  and  bad  as  to  residue,  p  602.     {^)  As  to  the  explanation  and  acknow- 
*  ledgement  thereof,  p.  602-.     (h)  Affidavit  of 

1st.  When  to  be  made,  p.  604.  2d.  By  whom,  p.  604.  3d.  Before  whom, 
p.  604.  4lh.  Formal  parts  in,  p.  604.  5th.  JMust  be  annexed  to  the  decla- 
ration, p.  606.  6th.  As  to  when  more  than  one  is  necessary,  p.  606;  7th. 
Irregularities,  how  remedied,  p.  606. 

[  543  ]  (D)    As  TO  THE   AMENDMENT  OF,  p    606. 

VI.    RELATIVE  TO  THE  AXCIENT  MODE  OF  PROCEED- 
ING, AND  WHEN  IT  MUST  BE  OBSERVED,  p.  610. 

vn. TO  THE  APPEARANCE,  AND  JUDGIVIENT 

AGAINST    THE    CASUAL    EJECTOR    FOR    KON- 
APPEARANCE. 
(A)  When  the  parties  appear. 
(a)  Who  may  appear. 

1st.  In  general,  p.  GTi.  2d.  In  particular. 
1.  Cestui  que  trust,  p.  G12.  2.  Devisee,  p.  612.  3.  Ecclesiastical  per- 
sons, p.  612.  4.  The  heir  at  law,  p.  613.  5.  Landlord.  As  to  the  land- 
lord's right  to  appear  in  general,  and  the  tenant's  liability  for  concealing  the 
ejectment,  p.  613.  6.  Lord  by  escheat,  p.  613.  7.  Mortgagee,  p.  614.  8/ 
Remainder-man,  p.  614.  9.-  Wife  alone,  when  permitted,  p.  614. 
(6)  Manner  of  appearance. 
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Ist.  Time  allowed  for,  p.  614.     3nd.  Of  what  termtd  be  entered,  p.  614. 
(B)  When  the  parties  do  not  affcar,  and  of  the  judombni^ 

AGAINST  CASUAL  F.JECTOR  FOR  NON-APFEARANCE,  CL  615. 

VIII.  RELATIVE  TO.  THE  LANDLORD'S  APPEARANCE, 
AND  THE  TENANT'S  NOT  GIVING  THE  LAND- 
LORD NOTICE  OF  EJECTMENT,  p.  616, 

IX. TO  THE  CONSENT  RULE,  p.  619. 

X. TO  BAIL. 

(A)  Common,  p.  620* 

(B)  Special,  p.  631. 

(C)  Is  Error,  p.  622. 

XI.  RELATIVE  TO  CONSOLlDAtlNG  ACTIONS,  p.  622.  [  644  1 

XIL TO  THE  PLEAS. 

(A)  General  issue,  p.  622.  ^ 

(B)  Op  special  pleas,  p.  622. 

(C)  Signing  Judgment  for  want  of,  p.  623. 
XIII.  RELATIVE  TO  THE  REPLICATION,  p.  623. 
XIV. ISSUE,  p.  623. 

XV. — -  EVIDENCE. 

(A)  In  general. 

(a)  Of  defendant's  possession,  p.  623.  (6)  Of  title,  p.  624.  (c)  Of  the  en- 
try, p.  625.     (d)  Of  the  premises,  p.  625.     (c)  Of  ouster,  p.  625. 

(B)  In  particular. 

(a)  Assignee  of  bankrupt,  p.  626.  (b)  Conusee  of  statute  merchant,'  p. 
626.  (c)  Conusee  of  statute  staple,  p.  626.  {d)  By  copyholder,  p.  626. 
(e)  By  devisee,  p.  626.  {J )  By  ecclesiastical  persons,  p.  626.  (g)  Elegit, 
tenant  by,  p.  626.  (h)  Executor  and  administrator,  p.  627.  {%)  By  guardian, 
p.  627.     (j)  By  heir,  p.  627.     (k)  By  landlord. 

1st.  On  expiration  of  term,  p.  628.  2nd.  On  determination  oi' yearly  te-« 
nancy,  p.  628.     3rd.  For  forfeiture,  p.  628. 

(/)  By  mortgagee,  p.  628.     (m)  By  tenants  in  common  and  joint,  p.  628. 

XVI.  RELA.TIVE  TO  THE  WITNESSES,  p.  629. 

XVII. TRIAL,  p.  630. 

XVIII. VERDICT,  p.  6S1. 

"  JUDGMENT. 


(A)  Motion  por,  p.  63  L 

(B)  Rule  for,  p.  632. 

(C)    How   ENTERED. 

(a)  When  defendant  will  not  conibsd  leiise,  entry,  ^c.  p.  634.     (b)  When   [  546  ] 
sole  defendant  dies,  p.  634.     (c)  When  one  of  several  defendants  die,  p.  634. 
{d)  Against  feme  when  baron  dies,  p.  635.     (e)  When  whole  or  part  of  the 
premises  are  recovered,  p.  635.     (/)  Within  what  time,  p.  635. 

(D)   As  TO  THE  REVIVAL  OF*,  p.  635. 

(E)  Op  setting  it  aside,  p.  636. 

(F)  When  evidence,  p.  636. 

XX.  RELATIVE  TO  THE  DAMAGES,  p.  636 . 
XXL -COSTS, 

(A)  Security  for,  p.  636. 

(B)  Plaintiff  or  dependant  when  entitled  t6. 

(a)  In  general,  p.  637 .     (b)  Against  several  defendants,  p.  637.     {t)  As 
to  executors,  p.  637.     {dy  Under  1  Geo.  4.  c.  87.,  p.  638. 

(C)  Remedy  for,  p.  638. 

XXJI.  RELATIVE  TO  THE  EXECUTION- 

(A)  When  essential,  p.  638. 

(B)  Motions  for,  p  638.  ^ 

(C)  How  to  be  taken  out. 

(a)  On  judgment  for  want  of  appearance,  p.  638.  (6)  When  sole  or  somd 
of  defendants  die,  p.  639.  (c)  When  defendant  marries  before  execution^ 
p.  639. 
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(D)  Sheriff's  indemnity,  p.  633. 

(E)  IIOW,  AND   AT  WHAT  Tl.MC  TO  BE  EXECUTED,  p.  639. 

(F)  ^TTACII.'MENT  FO:i  DISTlIiniNO,  p    6  !0. 

(G)  W;n:Tn::u  a  s:a"on!)  rx::-. '  t;<)S  is  AM.awAnLE,p,  640. 
(II)   Ok  s  ,:tivo  asidt.  am)  s  fa  vivo  rxn.  rnioN,  p.^UO. 
XXIII.  IIELAT.VK  TO  TlIK  NKVV  TRIAL.  AND  SECOND  AC- 
TION FOU  TIIK  SA.AIK  PREMISES,  p.  G4^2. 
['646  J    XXIV.  RELATIVE  TO  TIIK  WRIT  OF  ERRC  R,  p.  042. 

XXV. SETTING  ASIDE  AND  STAYING  PRO- 
CEEDINGS. 

(A)  In  general,  p.  614. 

(B)  In  particular. 

(a)  In  the  case  of  mortgages,  p.  644.     (h)  In  the  case  of  costs. 
L   Until  security  for  be  given,  p.  646.     2.  Until  payment  of  the  costs  of  a 
former  action,  p.  6 16. 

I.  RELATIVE  TO  THE  DEFINITION  AND  NATURE  OF.» 


II.  RELATIVE  TO  THE   REQUISITES  GENERALLY  ESSEN- 
TIAL TO  SUPPORT  THE  ACTION. 

(A)    As  TO  THE  TITLE. 

(«)    General  vfitiisiks  of. 
1.    GoODTITLEjD.  JoNES,  V.  JoNCS.    M.  T.    1776.    K,  B.   7  T.  R.  47. 
The  title  Per  Lawrence,  J.     It  was  once  cloii!>tcd  whether  or  not  a  person  could  re- 

oaght  to  be  ^over  i.i  ejectment  on  a  clear  equitable  title?  I3ut  it  had  been  held  by  a  ma- 
noteQu'iia  i^^^^Y  ^^  the  judges  of  this  Court,  that  a  plainlilF,  in  ejectment,  could  only  re- 
ble.-t-  cover  on  a  lo£[al  titl^, 

2.   Doe,  d.  Hodsden,  v.  Staple.  M.  T.   1788.  K.  B.  2  T.  R.  684.  Contra. 
Doe,  d.  BiiuTON,  v.  Pegge.   E.  T.   1785.  K.  B.   1  T.  R.  758.  note.  S. 
P.  GooDTiTLE,  d.  Jont,?,  V.  Jovi  s.  IM.  T.    1796.  K.  B.  7.  T.  R.  43. 
Therefore,       The  lessor  of  the  plaint  iff  claimed  title  as  heir  at  law  to  lands  on  which  a 
I  %*17  1^^®''"™  ^^^^  ^^^  been  created  lor  securing  some  annuities  was  still  outstanding; 
I        .    '    laid  his  demise  at  a  time  when  that  term  remained  unsatisfied.  It  was  agitated 
term  i«  001^^^^^^^^"^  ^^^  plaintilF  had  a  right  to  recover  upon  that  demise? 
standing  in      The  Court  (Buller,  J.,  dissent.)   declared  thsit  they  approved   of  what  was 
another,  e   said  by  T^ord  Mansfield,  in  the  case  of  Lade  v.  Holford;  Bull.  N.  P.  1 10,  that 
ven  though  he  would  not  suffer  a  plaintifT  in  ejectment  to  be  nonsuited  by  a  term  out»>tand' 
the  party     j^^g  j^^  j^jg   ^^^   trustee,  or  a  satisfied  term    set  up  by  a  mortgagor  against  a 
premifles      mortgagee,    but    would  direct  a  jury  to  presume  a  surrender;  however,  the 
fialijoct  to    facts   of  this   case    preclude  any  such    presumjtion;    here   was  an  existing 
the  chnrge  term  at  the    time  of  the  demise,    the  aniuiitant  did  not  die  till   afier  the  time 
for  which    of   the    demise,    therefore   there  was   no  reason  to   presume  that   the   trua- 
the  term      ^^gg  ^^^   surrendered,  and   they  would  have    been  personally  liable   if  they 
ted*  he^can  ^*'^'     Supposing  that  the  owner  of  the  estate  raised  a  term  for  ninety-nine 
notrecov     y^^rs,  and  for  particular  purposes  gave  the  possession  of  the  estate  to  trustees, 
er.  then  if  the  trustees  are  in  possession,  no  person  can  turn  them  out  of  posses- 

sion till  the  purposes  of  the  trust  are  answered.  To  determine,  therefore,  that 
if  in  possession  they  should  not  retain  it,  or  should  not  recover  it  out  of  pos- 
session, would  he  counteracting  the  will  of  the  person  who  created  the  term. 
The  law  certainly  is,  that  whore  there  is  an  outstanding  term  assigned  as  a  se- 
curity, the  plaintiff,  though  he  undertakes  not  td  disturb  the  incumbrances, 
cannot  recover. 

3.   Keech  v.  Hall.  M.  T.    1778.  K.  B.   1  Doug. /2 1. 
Ejectment  by  a  mortgagee  against  a  lessee  under  a  lease  in  writing  for  sev- 
en years,  made  afler  the  date  of  the  mortgage  by  the  mortgagor,  who  had  con- 

*  An  ejectment  is  n  possessorj*  nc'ion,  udoptcd  s  nee  the  disconhnuanco  of  rent  actions  as 
a  gcncnil  remedy  for  tlio  rocovory  of  liin(I>  or  toiicmcntH  in  wiiich  llic  party  seeking  to  reco- 
ver has  the  lc;rnj  inturci^t  and  right  of  entry;   rco  Pctersdorff,  .Sup.  IJlic.  lir>. 

t  Hence,  un  award,  under  a  submission  to  arbitration,  will  give  a  good  title;  sufficient  to 
maintaio  ejectment,  Doe,  d.  Morris,  v.  Rosser,  3  East,  16;  abridged  ante,  roL  ii.  p»  804. 
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tinued  in  possession.     The  ]ease  was  at  a  rack-rent.     The  mortgagee  had  no  Though  for 
notice  of  the  lease,  nor  the  leasee  any  notice  of  the  mortgage.     The  defend- ^^^^y *  ^^^ 
ant  offered  to  attorn  to  the  m  )rtfl[:i<^ee  before  the  ejectment  was  brought.    The  ^.^"j  **^^ 
platntiT  was  willinu  to  suTur  tlic*  def.Mjdant  to  r(5decjn.     There  was  no  notice  qQJt^^ig  jq 
to  quit;  so  that,  though  the  written  leuso  should  be   bad,  if  the   lessee  was  torisdictiont 
be  considered  as  teruiiit  from  year  to  year,  the  plaintiff  must  fail  in  this  ai'tion.  and  has  gaf 
The  question,  therefire,  was,  whether,  by  the  agreement  understood  between  ^®'"®*^  }^^ 
mortgagors  and  mortgagees,  which  is,  that  the  latter  shall  receive  interest,  and  P'**'"*'"  *<> 
the  former  keep  possession,   the  mortgagee  has  given  an  implied  authority  to^grgy^i, 
the  mortgagor  to  let  from  year  to  year,  at    a  rack-rent;  or,  whether  he  may  circamstan 
not  treat  the  defendant  as  a  trespasser,  disseisor,  and  wrong  doer?  ecu. 

Per  Cur,  The  only  case  at  all  like  the  present  is  Belchier  v.  Collins;  but, 
there,  the  mortgagee  was  privy  to  the  lease,  and  afterwards  by  a  knavish  trick, 
wanted  to  turn  the  tenant  out.  Where  the  lease  is  not  a  beneficial  lease,  it  is 
for  the  interest  of  the  mortgagee  to  continue  the  tenant;  and  where  it  is,  the 
tenant  may  p.ut  himself  in  the  place  of  the  mortgagor,  and  either  redeem  him- 
self, or  get  a  friend  to  do  it.  The  idea  that  the  question  may  be  more  proper 
for  a  court  of  equity,  goes  upon  a  mistake.  It  e  iiphatically  belongs  to  a  court 
of  law,  in  opposition  to  a  court  of  equity;  for  n  lessee  at  a  rack-rent,  is  a  pur-  f  o48  | 
chaser  for  a  valuable  consideration;  and  in  every  case  betwe  n  purchasers  for 
a  valuable  consideration,  a  court  of  equity  must  follow,  not  lead  the  law.  On 
full  consideration,  we  are  all  clearly  of  opinion,  that  there  is  no  inference  of 
fraud  or  consent  against  the  mortgagee,  to  prevent  him  from  considering  the 
lessee  as  a  wrong  doer.  It  is  rightly  admitted  that  if  the  mortgagee  had  cn- 
'Couraged  the  tenant  to  lay  out  money,  he  could  not  maintain  this  action;  but 
here,  the  question  turns  upon  the  agreement  between  the  mortgagor  and  mort- 
gagee: when  the  mortgagor  is  left  in  po.sscssion,  the  true  inference  to  be 
drawn  is  an  agreement  that  he  shall  possess  the  premises  at  will  in  the  strictest 
sense;  and,  therefore,  no  notice  is  ever  given  him  to  quit. — Judgment  for 
plaintiff. 

4.  I>oE,D.  Newby,  v.  Jacksox.  H.  T.   1823.  K.  B.   i  B.  <§■  C.   448;  S.  C.  An  eject 

2D.  .^R.  514.  wa"'^^ 

A,  entered  into  an  agreement  with  13.,  to  sell  land  then  in  the  possession  o^Jhe^fenant* 
the  latter,  on  certain  teims,  and  to  execute  a  conveyance  in  case  A  should  be  \n  possen 
found  owner  thereof,  and  could  make  a  good  title  thereto,  and  agreed  that  in  sion  as  a 
the  meantime  B.  should   remain  in  possession      A.  afterwards  brought  eject- wrong- doer 
ment  against  B.  to  try  the  title;  but,  not  having  demanded  possession,  or  oth-^*  ***•*  ||"™® 
erwise  determined  B.'s  tenancy,  the  Court  held  that  the  action  was  not  n™^iQ"]I^iioVM* 
taiDable.  brought. 

5.  Roe,  d.  Haldane,  v.  Harvey.  M.  T.   1769.  K.  B.  4  Burr.  2484. 

In  ejectment  upon  a  double  demise,  the  plaintiff's  own  evidence  proved  that  Butaa  poa 
the  title  was  out  of  one  of  the  lessors,  by  a  deed  of  conveyance  from  the  les-^f**'®"  . 
sor  in  the  first  demise  to  the  lessor  in  the  second  demise.     The  deed  was  then  g»**c«*"R"t 
in  Court,  which  the  plaintiff  refusing  to  produce  was  nonsuited.     On  niotion  ^.^j^j^j^^jj^ 
to  set  it  aside,  the   Court  (Yates,  J.,  dissent.)   held,  "  that  in  this  action  ther^^nnot 
plaintiff  cannot  recover,  but  upon  the  strength  of  his  own  title."     He  cannot  ahow  a  bet 
found   his  claim  upon  the  weakness   of  the  defendant's   title;  for  possession  ter  tide 
gives  the  defendant  a  right  against  every  man  who  cannot  show  a  better  title.  *"*  ?'***?'{, 
With  regard  to  the  case  before   us,  we  don't  say  that  the  Court  could  oblige  i|!,|[fh|^o^n 
them  to  produce  this  deed;  but  we  think  the  title  of  the  plaintifi  was  not  com-ijjie^  ^nd 
plete,  the  deed  not  being  produced.      Parol  evidence  could  not  be  given  by  cannot  rely 
the  party  who  had  the  deed  in  his  power,   and  refuf^ed  to  produce  it,  though  it  on  the 
might  by  the  adverse  parly.     It  is  reasonable  that  if  one  party  is  in  possession  wcaknew 
of  a  deed,  and  refuses  (after  proper  notice)  to  produce  it,  the  other  side  should  °"*  '®' 
be  admitted  to  prove  the  contents  by  inferior  evidence:  but  there  is  no  reason 
why  the  possessor   of  the   d(;ed   should  be   allowed  to  ^\\o.  such  inferior  evi- 
dence, when  he  can  give  better,  if  he  ploaso.^. — RoIp  disf-lnugtHl. 

6.  Doe,  d.  Lowdev,  v.  Watsov.   M.  T.  iai7.  K.  B.  2  Stark.  230.  [   649  J 

In  ejectment,  the  plaintiff  proved  that  the   defendant  was   his  tenant,  and  Who  maj 

■bow  That 
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tb«  plaintiflfhad  received  notice  to  quit.  The  defendant  gave  in  evidence  a  declaration 
has  sold  hia  ^y  ^jj^  lessor  of  the  plaintift  in  1815,  that  he  had  sold  the  lease  to  one  A.  B., 
the^mm?  *"*^  *^^*  ^^  ^^^  assigned  it  to  him,  and  that  he  had  nothing  more  to  do  with 
^gg^  the  premises. 

Lord  Elienhorough,  C.  J.,  held,  that   as  the  plaintiff  had  transferred  his 
property  in  the  lease,  and  that  the  defence  was  not  inconsistent  with  the  ad- 
mission of  the  landlord's  title   by  the  defendant,  during  the  time  for  which  he 
paid  rent,  the  plaintiff  must  be  called. 
And  where  7.  DoE,  D.  Crisp,  v.  Barber.  M.  T.  1817,  K.  B.  2  T.  R.  1749. 

*  *?*t,  -^y  ^^  ISMz.  c.  20.  "  no  lease  of  any  benefice,  &c.  or  any  part  thereof,  shall 

neto  *  ©ndure  any  longer  than  while  the  lessor  shall  be  ordinarily  resident,  without  ab- 
rendered  Aoce  above  four  score  days  in  one  year;  but  that  every  such  lease,  immediately 
roid  by  hit  upon  such  absence,  shall  cease,  and  be  void."  At  Lady  day,  1787,  the  lessor 
fion-resi  of  the  plaintifl' received  possession  of  a  rectory  under  a  lease,  and  in  August, 
dence,  hia  1737,  he  paid  rent.  On  the  17th  of  March,  1788,  the  defendant  entered  with- 
t^n"^*"  out  any  colour  of  title,  on  the  ground  that  the  lease  was  void  by  non-residence, 
ed  to  reeo  ^^  ejectment,  the  Court  regretted  that  such  a  possession  as  that  of  the  defend* 
ver  against  ant  should  find  a  shield  from  an  act  of  parliament,  that  according  to  the  max* 
a  atranger,  im  expressvmfacU  cessare  lacitumy  the  lessor's  title  under  the  lease  excluded 
wha»  with  the  suggestion  of  a  subsequent  demise.  And  even  that  would  be  equally  void, 
^J^^  *"y  ^^  since  the  act  of  parliament  would  afiect  a  parol  demise,  as  well  as  one  by  deed; 
him!*'  ^     ^"^  therefore,  although  the  defendant  was  a  stranger  and  a  wrong  doer^  the 

plaintiff  could  not  recover. 
daH^Mo  ^'  ^^^^'^^^y  ^-  SvBURN  v.  Slade.  E.  T.  1792.  K.  B.  4  T.  R.  582. 

ia  eject  '^'  ^'  ^^^^^^  ^^^^  ^^^  years,  and  his  lessee,  after  having  been  in  possession 

yneot  by  fait  ^  considerable  time  made  an  under  lease,  the  under  lessee,  upon  an  ejectment, 
immediau  brought  by  his  immediate  lessor,  contended  that  he  had  a  right  to  show  that 
leflior  was  the  lease  from  the  original  lessor,  had  expired^  and  of  that  opinion  were  the 
allowed,  to  Court. 

SJ\L^**  9.  Doe,  d.  Biddle,  y,  Abrahams.  E.  T.  1816.  K.  B,  1  Stark.  305. 

from  the  o  '^^  defendant,  who  claimed  to  hold  lands  under  A.  B.,  as  a  security  for  a 
riginal  lea  debt  due  to  him,  defended  this  action  of  ejectment  by  A.  B.^s  assignees,  on 
por  had  as  the  ground  that  the  title  of  A.  B.  was  derived  from  a  lease  from  the  Crown, 
pjred.  for  a  term  of  which  seventy  years    were   unexpired,   and  by  the  1  Anne,  c. 

But  in  a  sab '^-  <^ro^v&  le.aaesfor  more  than  fif\y  years,  or  three  lives,  are  void, 
■eqaent  8ed  per  Lord  Elienhorough,  C.  J.     As  the  defendant  was  in  possession  un-» 

ease,  itwasder  the  bankrupt  act,  and  pnma  facie  derived  his  title  from  him.  I  think  the 
holden  that  plaintiffs  are  entitled  to  a  verdict. 

a  partj        y^i^,  comes  into  possession  nnder  the  lessor  of  the  plaintiff,  cannot  object  that  the  titla  o€ 
the  latter  is  rp'id, 

I  550  ■}  10.  Doe,  d.  Pritchett,  v.  Mitchell.  E.  T.  1819.  C.  P.  1  B.  St  B.  11. 
However,  The  lessor  oi  the  plaintifl*  and  his  brother,  were  tenants  in  common  of  the 
where  two  property  in  question;  they  agreed  that  this  property  should  be  divided,  and 
tenants  in  that  the  lands  for  which  the  present  action  was  brought  should  be  taken  by  the 
areedto*  lessor  of  the  plaiAtiff  as  his  share.  Subsequently  to  this  agreement,  but  be- 
maka  parti  ^^^^  the  deed  ot  partition  was  executed,  the  lessor  of  the  plaintiff  distrained  oa 
tioo,  and.  the  defendant,  who  then  paid  the  whole  of  the  rent  to  the  lessor  of  the  plainliflT 
after  notice  alone.  The  lessor  of  the  plaintiff  alone  gave  the  defendant  due  notice  to  quit, 
*'*•*•?*"*  before  the  deed  of  partition  was  executed. 

whole  rent  ^urrough,  J.,  held,  that  the  payment  of  the  whole  rent  to  the  lessor  of  the 
under  a  dis  PJ^^'^^'^  ^°  ^^^  occasion  of  the  distress  admitted  the  plaintiff's  title;  the  plain- 
tre8atoone,^>^h&d  a  verdict.  And  on  motion  to  set  it  aside,  the  Court  concurred  with 
it  was  held  Burrough,  J. 

that  it  waa  an  admission  of  the  tide  of  the  lessors  of  the  plaintiffand  thai  he  coold  not  afterwards  dis- 
ppte  it. 

After  proof  H.  DoE,  D,  Pitcher,  v.  Anderson.  E.  T.  1816,  K.  B.  1  Stark.  262. 

A  and  *noB     -^^  ejectment,  a  title  having  been  proved  in  A.,  who  continued  in  possession 

sawion        f**^""  ^^^  to  1814,  and  from  wliom  the  lessor  of  the  plaintiff  derived  his  title 

flowa  to      in  1815,  the  defendant  showed  a  bare  possession  by  himself  during  the  year 


EJECTMENT.—  TitU.  379 

1816.     But  Lord  EUenborough,  C.  J.,  held,  that  it  did  not  amount  to  prima  igu,  the 
facia  evidence  of  a  seisin  in  fee  in  the  defendant.  bare  fnct  of 

possession  by  B.  in  1816,  will  not  raise  the  prcsamption  that  B.  is  seised  in  fee. 

12.  Doe,  d.  Bland,  v.  Smith.  T.  T.  1817.  K.  B.  2  Stark.  191).  And  where 

In  ejectment,  the  lessor  of  the  plaintiff  relied  on  proof  that  he  had  purchased  a  plaintiff 
from  the  sheriff  under  a  fi^ri  facias^  and  produced  the  writ,  and  proved  the  sale,  claims  aa 
For  the  defendant  it  was  contended  that  the  plaintiff  was  bound  to  prove  the  f^Q^^-t 
judgment.     But  Wood,  B.,  overruled  the  objection,  reserving,   however,  the8i,priflr„„ 
point.     And,  on  the  case  coming  before  the   Court,   they   directed  a  nonsuit,  der  a  fieri 
being  of  opinion  that  the  judgment  ought  to  have  been  proved.  facias,  the 

13.  RowE  v.  Power.  M.  T.  1805    Dom.  Proc.  2  N.  R    1.  jadgment, 

A  declaration  in  ejectment  contained  two  demises  by  two  different  lessors  of"  '^ell  as 
two  distinct  undivided  thirds.     Judgment  was  given,  that  plaintiff  "  do  reco v- ^j, j  ^^f^  j,- 
er  his  said  terms,'*     On  error,  it  appeared  from  the  facts  stated,  on  a  bill  of  ex-  the  sheriff, 
ceptions,  to  the  judge's  directions  on  a  point   of  law,  that  the   ejectment  re- mast  be 
spected  only  one  undivided  third,  which  was  now  made  a  ground  of  error.  proved. 

Sedper  Cur.     It  happens,  that  an  exception  very  similar  was  taken  on  er- After  jndg 
rorin  a  case  in  the  Court  of  King's  Bench  (2  Stra.  1 180),  which  Court  wasof"»«nt  every 
opinion,  that  the  judgment  of  the  Court  of  King's  Bench  in   Ireland  ought  to^^^V      *** 
be  affirmed.     In  th%t  case  there  were  two  demises  alleged  for  the  same  term,  ^\\\  ^^ 
by  two  different  persons,  of  the  same  premises;  the  judgment  was,  that   the  made'in  fa 
plaintiffshould  recover  his  tel-ms.     There  were  two  terms  for  a  certain   num-voarof 
ber  of  years  mentioned,  one  in  each  of  the  demises,  the  terms  being  the  same,  |   551   1 
to  expire  the  same  moment;  the  objection  was  made  before  the  Court  of  King's  plaintiff's 
Bench  in  England,  that  it  was  impossible  that  the  plaintiff  could  have  a  r  ght  to  *'i^«  *<?  «°P 
recover  the  two  terms,  according  to  the  words  of  the  declaration;  the  Court  an-  ment?*^ 
swered  it  as  such  an  objection  deserved  to  be  answered;  they  said  (though  what 
they  said  was  not  likely  to  happen);  it  might  be  inrertim  natvra  that  the  estate 
might  have  belonged  to  twojoint-tenants,  who  might  have  refused  to  concur  in 
one  lease,  but  each  might  have  made  a  lease  of  the  whole,  which  would  operate 
as  a  lease  of  the  moiety.    In  this  case  there  is  much  clearer  and  stronger  ground 
for  affirming  this  judgment,   notwithstanding   the  objection  made  to  the  word 
"  terms.''    This  does  not  come  before  us  by  special  verdict  but  by  bill  of  ex- 
ceptions. 

(6)  Destruction  of, 

la/.  B]i  descent .^ 

U,  By  discontimtance.     See  ante,  tit.  Discontinuance. 

Srd.  By  statute  of  limitation. 

*  By  the  common  law,  descents  of  a  corporenl  inheritance  in  fen-sinjple  take  away  ihe 
right  of  entry;  see  Lit.  s.  3^'^>.  As,  if  n  disseisor  die  seisud,  and  iho  lands  descend  to  his 
heir,  the  entry  of  the  dit^seisce  is  llicrcUy  taken  away;  unlrsa  there  has  been  a  continual 
claim;  see  Lltt,  s.  4.  And  the  same  rule  Iiolds  r.a  to  ahntenient,  or  intrusion,  and  of  the  fe- 
offees, or  donees  of  abators  or  intruders;  seo  1  lust.  'J37.  b.  But,  by  'VI  linn.  tf.  c.  \VX  "  the 
dying  seised  of  any  disseisor  of  and  in  any  lands.  &c.  b.'i\inn;  no  tflle  tberuin,  sli.ill  not  bo 
deemed  a  descent  to  take  awny  the  j'utry  of  \Uo  pcr-on.  orlsis  boir,  wlio  brid  Iriwful  title  of  en- 
try at  the  time  of  the  desrent.  iinl(*ss  the  disxisor  hr.s  bs.d  pearr-tiblc  pn-sessinn  for  five 
years  next  after  tlie  disseisin,  witliout  entry  or  continual  rlaitu  by  tlic  })er.M»n  entitled."  The 
construction  put  upon  tliis  statute  is  lliril,  if  ilie  dis.-eisor  die  sei>ed  witliin  five  years  nnerlbo 
the  disseisin,  though  tliero  bo  not  any  continual  claim,  \et  sneb  (iyin^;  ^ei.-cd  sball  not  take 
away  the  entry  of  the  disseisee;  but,  afler  tlie  fi\e  years,  there  «nn.->t  be  a  continual  claim, 
as  there  was  at  common  law;  sec  I  Inst.  *J50.  a.  llonee,  to  eon:titute  a  descent  winch  shall 
take  away  the  risjht  of  entry  from  the  true  owner,  there  mu<t  bo  a  (Uiui;  seised  in  demesne 
of  a  corporeal  inheritance,  eitlier  in  fee,  or  fee-tail;  tbat  the  ripblful  owner  be  under  no  !c- 

fal  disability  in  the  time  of  the  ancestor;  and  also  in  those  cased  to  which  the  statute  32 
len.  8.  c.  33.  extends,  that  the  diesiMsOr  have  five  years'  quiet  possession  of  the  binds;  sco 
Co.  Lit.  239:  Plow.  38;  3  Hla.  Com.  17G.  Wbel'l'.er  tlie  desrent  be  in  the  collateral  line, 
or  lineal,  is  immaterial ;  sec  1  Inst.  '2^.0.  b.  Rut  a  dyinz  seised  for  a  term  of  life,  or  a  de- 
scent of  a  reversion  or  remainder,  will  not  tiko  away  an  entry;  see  Lit.  s.  3J^7,  3HH;  be- 
cause, for  this  purpose  it  is  essentially  ncce^-sry  tlial  tur  di-^ri'^or  sbould  die  seised  both  of 
the  fee  and  freehold  ;  sco  1  Inst.  'J37.  b.  'J'iie  dcseen;  boUi  of  the  fee  and  freehold  must  bo 
immediate,  otherwise  the  entry  will  not  l>o  barred;  sec  1  Insj.  241.  b. ;  Lilt.  s.  394.  The 
doctrine  of  descent  cast  tolling  the  entry,  does  not  all*,  ct  copyboUl  or  cuslomOTy  ctctates, 
where  the  freehold  is  in  the  lortl,  nor  where  tbo  party  baa  no  remedy  but  by  entry  as  a  dexi 
■eo ;  see  7  East,  299 ;  1  In^t.  240.  b. 
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'^^n^y  f .  By  21  Jac.  1.  c  16.  s.  1.  it  is  enacted,  that  no  person  shall  make  aneo- 

yearM  ^^^  j^^^^  lands,  Slc.  hut  within  twenty  years  after  his  right  and   title  shall  finit 

nc.  ruo."     See.  '2.  cf  mains  tlie  usuisl  c  xrcjuiuns  as  lo  '*  iiifaQts,  feme  coverts, 
m>n  cowpoH  mtniiif^  or  hcvond  seas,''  &.c. 
;  :jj..  ]  '^.  S:o:::.f:  v.  M  '>.t:y.   ]M.  T.  1^0.3.  K.  B.  1  I.d.  Raym.  741. 

Po«'  -•  .1,  Tt  wn=?  ml' d  hy  Jlo!t,  C  J.  If  H.  has  p«  sscs-i-  n  of  Ia.i<l  fur  twenty  years 
\Mi..i>n  .11  tiMin(<  rnipled,  uih\  then  Ji.  gains  possession,  up"n  \v1;ich  H.  biinf^sfrjectnieiit, 
u.r  u  .  .i:,  ■|,j)„^,|,  li  is  plaint i.r,  vet  his  pnssession  for  twenty  ytats  will  b"e  a  good  title 
i'^^^  ^'  for  hun,  as  well  as  if  H.  had  hrcn  then  in  pos>ession;  because  possession  for 
twenty  yeais  now,  hy  virtue  of  the  ^1  Juc.  1.,  is  like  a  descent  at^common  law, 
which  lolls  the  entry. 

3.  Hatcher  V.  Fineaux.  M.  T.  1675    K.  B,  f  Ld.  Raym.  741. 
Provided  it      Per  Cur,     If  a  man  makes  a  mortgage  for  collateral  security,  although  the 
^  **^  mortgagee  is  not  in  possession  for  twenty  years  and  more;  yet,  if  the  iotereet 

▼^rte,  ^^  p^^j  uprm  the  bond,  according  to  the  agreement  of  the  parties,  it  shall  not 

be  barred  by  the  statute  of  limitations. 

4.  Dor,  d.  Fenwick,  v.  Reed.  M.  T.  1821.  K.  B..'>  B  &  A.  232. 
fiat  every  Defendant's  ancestor  came  into  possession  of  certain  lands  in  1 752,  as  a  ere- 
inference  of  (litor^  under  a  judgment  obtained  against  the  then  owner  of  the  land;  and  de-> 
adversp  po4  fgndjmt's  family  had  continued  in  possession  ever  since.  The  Court  held, 
b«  rebut  '^'^^  ^^^  original  possession  having  been  taken,  not  under  any  conveyance,  the 
ted;  length  of  possession  was  only  pWfi»riyrrcie  evidence,  from  which  a  jury  might 

infer  a  subsequent  conveyance  by  the  original  owner,  or  some  of  his  descend- 
ants, but  that  it  might  he  rebutted,  and  that  the  jury  must  not  presume  such 
co[>vevanre  from  length  of  possession,  unless  they  were  satisfied  that  ithadac- 
tnally  been  executed. 

5.  Page  v.  Selfly.  1680.  Sussex,  cited  Bull.  N.  P.  102.  b. 
Hence,  an  Per  Weston,  J.  If  the  defendant  were  to  prove  that  the  sister  of  the  plain- 
adverse  pes  tiff  had  enjoyed  the  estate  above  20  years,  and  that  he  entered  as  heir  to  her, 
***"'?•'  jd  ^^^  Court  would  not  regard  it,  because  her  possession  would  be  continued  to 
when  the  ^^  ^y  ^'"rtpsy,  and  not  make  a  disherison  but  by  license,  to  preserve  the  po»- 
partietf  session  oft  he  brother,  and  not  to  bc  within  the  intent  of  the  statute.  Though 
I  h'}S  I  perhaps  it  would  be  within  the  statute,  if  the  brother  had  ever  been  in  the  ac- 
elaiin  ander  tual  possession,  and  ousted  by  his  sister;  for  then  her  entry  could  not  posatbly 
the  tame     be  construed  to  be  to  preserve  his  possession. 

****"5  6.    Doe,  d.  Milner,  v.  Briohtwen.  H.  T.  1319.  K.  B.  10  East,  583. 

And  when  By  a  marriage  settlement,  a  certain  copyhold  estate  of  the  wife  %vas  h'mifed 
the  poiMes  to  the  use  of  the  survivor  in  fee,  but  no  surrender  was  made  to  the  use  of  the 
sion  oi  ooe^ptfi^n^g^^.  ^pj  ^^^^  (|^^  death  of  the  wife  the  husband  was  admitted  to  the 
cannLlent  '^"^^  pursuant  to  the  equitable  title  acquired  by  the  settlement,  it  was  held 
virith  the  ti  that,  if  he  had  had  noothor  title  than  the  admission,  a  possession  by  him  for  twenty 
tlo  of  the  years  would  have  barred  the  heir  at  law  of  the  wife;  bur,  as  it  appeared  that 
other.  there  was  a  custom  in  the  manor  f'»r  the  husband  to  hold  the  lands  for  his  life, 

in  the  nature  of  a  tenant  hy  the  curtesy,  and  this  without  any  admittance  after 
the  death  of  the  wife,  the  possession  of  the  copyhold  b}  the  husband  was  re- 
ferred to  this  title,  and  not  to  the  admission  under  the  settlement;  and  such 
ri^sses'^ion  being  consistent  with  the  title  of  the  heir  at  law,  he  was  allowed  to 
maintain  ejectment  against  the  devisee  of  the  husband,  within  twenty  years  af^ 

*  Whi*re,  tiierefore,  the  dffendant  in  pjectment  has  the  legal  title,  he  may  defend  himself 
nhlionsli  twenty  years'  po.s/e.s.'^ion  (not  being  ihe  po-^BC.ojtion  of  the  lessor  of  the  plaintiff) 
should  have  run  nirriinst  him  before  he  took  posscfision ;  Doe,  d.  Rurrough,  v;  Keade,  8 
£:iKt,  .'^8'^;  abridged  ante,  vol.  vi.  p.  5] 2.  But,  if  Inndsure  crown  landn,  and  the  claimant 
hns  been  ou>4ted  by  a  u'rong  doer,  after  nn  uninterrup'ed  possesnion  for  mure  than  twenty 
yenrs.'u  grant  of  them  from  the  Crown  will  be  presumed  in  bis  favour,  unless  the  Crovtn  is 
incripabic  of  making  jiiich  grnnt ;  l)ut,  if  f^nrb  itica)Kicity  lixisis,  a  grant,  of  course,  caoDot 
be  pro^iUmcd,  nnd  ni>  possession  less  ihnn  sixty  ycirs  will  then  bc  hufiicicnt  to  enable  him  to 
nt'iin'.ain  ;in  ojcctnienf.  And,  indeed,  ns  the  7  G«'0.  1.  c.  Ki.  only  bnrs  the  suit  of  she  Crown, 
.if".  .1  ruri'j'iij.n!;  iidver-e  possession  for  Kixly  ycnrs,  bii!  rl<ics  not  nl>o  give  u  title  to  the  ad-> 
t*.  «.'  [•o.sr-sor,  it  m:»y  bo  «Jc.iilifeeI.  wiioiher  uny  It'ngtii  of  possession  of  crown  lands,  not 
A;>'an.ubii2  \}\  the  Crown,  will  bo  u  ^utiicien!  title  to  suppon  un  ejecimeot;  iioodtiUe,  d.  Par* 
ier,  V.  Baldwin,  11  East,  488;  abridged  post,  tit.  Grant. 
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ter  the  husband's  death,  thouiifh  more  than  twenty  years  after  the  death  of  the 
wife.     And,  although  one  third  part  of  the  premises  had  been  settled  many 
years  before  the  marriHge,  upon  a  third  pcrsi^n  f  )r  lile,  and  tho  steward  of  the 
manor,  appointed  by  the  lieir  at  law  and  her  husband,  had  c'»n*taniiy  deluded 
himself  with  the  receipt  of  two-thirds  of  the  rent  f  ^r  the  hu.-)l)and  nn  a<x:Mint  of 
his  wife;  and  the  remaining  one-third  for  the  annuitant;   vet,  as  no  s(urn>ni!er 
bad  been  made  to  the  trustees  ol  the  annuitant,  it  was  held  that  such  payment 
to  him  must  be  taken  to  be  with  the  consent  of  the  person  entitled  by  law  to 
the  whole  premises,  so  as  to  do  away  the  notion  of  adverse  possession  by  the 
husband  of  thSt  third  distinct  from  his  possession  of  the  other  two-thirds  as  te- 
nant by  the  curtesy,  after  the  wife's  death.  ®/*»  wher« 
7.  Kee.ve  v.  Deardox.  H.  T    1807.  K.  B.  8  East,  248.  lilTn'^i'^^e 
A.  B.,  tenant  for  life;  remainder  to  his  son  C  D.,  in  tail;  reversion  to  him-^^^pi  ^^  j, 
self  in  fee;  agreed  with  C.  D. ,  in  order  to  relieve  themselves  from  their  debts,  jiaes  or  a 
to  bar  the  entail;  and,  in  1773,  they  conveyed  estates,  in  N,  and  L.,  to  the  use  tra!<t  (Mtate, 
of  trustees  and  their  heirs,  in  trust,  to  sell  the  N.  estates,  and  pay  the  debts,  w^ie  tnr  a 
&c.;  and  as  to  the  L.  estate  (the  only  one  in  question),  in  trust,  that  the  trus-  J*®^®  **^*°- 
tees  should,  with  the  consent  of  A.  B.  and  his  wife,  and  C.  D.,  or  the  surviv'or,  ,e/thecre 
sell  the  inheritance  in  fee,  and  apply  the  purchase-money  on  the  trusts  aOerntion  orihe 
mentioned,  with  a  proviso,  that  the  rents,  issues,  and  profits,  s'hould,  until  sale,  trast,  with 
of  the  inheritance,  be  received  by  such  person,  and  for  such  uses  as  they  would  «»»'  «ny  m 
have  been  if  the  deed  had  not  been  made,  and  no  fines  levied.     And,  as  to  the  te't^renre 
money  arising  from  the  sale  of  the  L.  estate,  in  trust  to  invest  the  same,  with  J*  '^  *^  *'"*. 
the  like  consent,  in  the  purchase  of  other  lands  in  fee,  to  be  settled  suhjcct  tOf^^^'^ji^ 
certain  charges  on  A.  B.  for  life;  remainder  to  O.  D.  in  fee.     A.  B,  was  in    [  ryoi  ] 
possession  of  the  L.  estate,  and  in  receipt  of  the  rents,  issues,  and  |>rofits,  for  adcI  scored 
above  twenty  years,  without  any  interference  of  the  trustees.     It  wew  objected  to,  the  rea 
that  sucti  facts  showed  that  A.  B.'s  possession  was  adverse  to  the  title  of  the  '*<*'  9"^ 
trustees,  so  as  to  bar  their  ejectment  against  his  grantees;  but  the  point  was  •?""*'•  ">" 
afterwards  abandoned,  such  possession  and  receipt  being  consistent   with,  and  ^f  ^^^  ^^^^ 
secured  to,  A.  B.  by  the  deed  of  trust.  deed,  soch 
8.  Hall,  d.  Doe,  v,  Surtees.  E.  T.  1822.  K.  B.  6  B.  &  A.  687;  S.  C.  1  poswe^siton 

D.  &  R.  3  10.  doea  bar 

On  the  1st  of  May,  1789,  A,  mmgaged  his  premi.ses  to  B  ,  with  a  proviso  ****"'  ®J®°* 
for  redemption,  on  payment  of  the  mortgage-money,  on  i he  3d  of  November     -j^^j  1^.^ 
following,  but  continued  in  possession  until  his  death;  and,  after  his  death,  hisgrnntees 
aim  and  heir  and  his  widow  continued  in  possession  until  the  death  of  the  lat-  lirought  af 
ter,  in  I8I3.     C,  his  son  and  heir,  conveyed  the  premises  in  fee  in  1806,  who  ter  the  20 
levied  a  fine,  with  proclamations,  and  entered  into  possession.     Ejectment  was  y^^"- 
brought  by  E.,  the  heir  at  law  of  B.,  the  original  mortgagee;  and,  on  special  ^"**  where 
verdict  found,  statinir  the  fact  of  the  non-payment  of  the  mortgnjje  debt  with-"  "*"''*»'» 
out  finding  either  an  adverse  p'^ssession  by  A.  or  his  heir,  or  that  interest  had  ^^  j„ 
been  paid  upon  the  mortgage  money.  session  un 

The  Court  held,  that  the  aetion  was  maintainable,  and  said:  the  statute  J1  dcr  a  ci'^ij 
Jac.  I .  does  not  attach,  unless  the   premises  have   been   wrongfully  withheld  P*^"^  »<!'"« 
for  more  than  a  period  of  twenty  years.     We  cannot  sav,  from  any  thing  that  ^^ »"«««" 
appears  in  this  special  verdict,  that  the  mortgagor  has  held  wrongfullv.     It  ^^^  „K»niv 
dvies  not  follr>w,  because  the  mortgagee  allows  the  morrgagor  to  remain  in  pos-  were  not 
session,  that  that  is  a  wrongful  possession.     For  any  thing  that  appears,  this  repaid  Uy  a 
may  be  a  possession  by  permission  of  the  mortgagee;  and  unless  the  jury  ex- named  day 
prossly  find  that  the  mortgagor  has  wrongfully  held  over^  against  the  will  and  *°^  *^'®  "^^ 
consent  of  the  mortgagee,  the  statute  of  limitations  does  not  apply.     Though  "?^  "/** 
it  is  not  found  as  a  fact  in  this  case,  that  there  was  any  payment  of  interest,  p,,}§^  ^^  ^ 
yet  we  are  to  presume  that  it  was  paid.  jectinent 

was  nojfF  bronght  af^er  the  lapse  of  37  years,  daring  which  time  the  jury  had  not  foand  aoj 
fact  as  to  the  payment  of  interest,  it  was  held  that  the  action  was  not  barred. 

9.  Hatcher  V   Fineaux.   I  Ld.  Raym.  740.  So,  also  the 

Per  Holt,  C.  J.    If  a  man  makes  a  mortgage  for  collateral  security,  although  paynient  of 
*  For  hif  pofsestion  is  that  of  the  trustees;  see  Sudg.  V.  ^fit  P<  241.  interest  en 
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a  mortgage  the  mortgagoe  is  not  in  possession  for  twenty  years  and  more,  yet  ifthd  inter- 
vent%e      ®^'  ^®  P^*^  Upon  the  bond,  according  to  the  agreement  of  the  parties^  it  shall 
statute  from  "^*  ^®  barred  by  the  statute  of  limitations, 
running.       10.  Reading  v.  Rawstorne.  M.  T.    1700.   K.  B.   2  Ld.  Ray  hi.  829,   S.  P. 

Ford  v.  Grey.  Salk.  285. 
And  an  ad       \ ,  devised  lands  to  B.  and  his  heirs,  and  died,  and  B.  died;  and  the  heir  of 
verse  pos     j^   ^^^  ^  stranger  entered,  and  took  the  profits  for  twenty  years.     Upon  eject- 
negatived    ^^^^y  ^Y  ^^e  devisee  of  the  heir  of  B.,  against  the  stranger, 
when  the        The  Court  held,  that  this  perception  of  the  rents  and  profits  by  the  stranger 
I  555  ]    was  not  adverse  to  the  devisee's  title;  because,  when  two  men  lire  in  posses- 
party  claim  sion,  the  law  adjudges  it  to  be  in  him  who  hath  the  right.     The  lessor  of  the 
ing  hail  ne   plaintiff  and  defendant  were  not  tenants  in  common;  for  the  defendant  was  a 
ver  in  con   mere  stranger;  and,  though  he  took  a  moiety  of  the  profits,  that  would  not 
ofTaw  been  ™^^®  ^*"^  ^  tenant  in  common.     But,  if  they  had  been  tenants  in  common,  it 
oat  of  poa    i^  ^^^^  ^^^^^  ^"^  tenant  in  common  may  disseise  the  other,  but  that  must  be  aa 
session.       actual  disseisin,  as  the  hindering  from  coming  upon  the  land^  and  not  a  bare 

perception  of  the  profits, 
g     ^  n.  Roe,  d.  Pellatt,  v.  Ferrars.  M.  T.  1801.  C.  P.  2  B.  &  P.  542. 

veree^os        "^  lease  for  a  long  term  had  been  granted  by  the  lord  of  the  manor,  to  the 
session  is    rectorj  in  which  the  lessee  covenanted  for  himself,  his  executors,  and  assigns, 
rebutted  by  to  pay,  during  the  continuance  of  the  term,  a  certain  annual  rent,  and  also  all 
showing      the  tithe  straw  of  wheat  and  rye  within  the  parish;  and  the  lessee  and  his  as- 
that  posses  gjgfis  (the  succeeding  rectors)  continued  in  possession  for  twenty  years  and  up- 
know*  *°    wards,  after  the  expiration  of  the  term,  without  payment  of  rent;  bat,  during 
ledsed  a  ti  ^^^^  twenty  years,  suffered  the  heir  of  the  lessor  to  take  the  tithe  of  the  wheat 
tlo  in  the     and  rye-straw.     In  ejectment,  the  Court  held,  that  such  sufferance  was  evi- 
claimant.     dence  of  an  agreement  between  the  lessor  and  lessee,  or  their  heirs  and  as- 
signs respectively,  that  the  lessee,  or  his  assigns,  should   continue  bis  pos- 
session, if  the  lessor  and  his  heirs,  were  permitted  to  receive  the  tithe  as  be- 
fore; and  that,  consequently,  there  was  no  adverse  holding  in  the  assignee  of 
the  lessee, 
12.  Doe,   d.   Colclough,  v.  Mulliner.  Sum.  Ass.   1795.  K.   B.  1  Ksp, 

,, .    ,    ,  ^  460.  S.  P.  Doe,  d.  Challiner,  v.  Davies.  Sum.  Ass.    1795.  K.  B.  5 

It  IS  doubt  T?         Aot 

ful,  wheth  .P*    ^^'* 

er  encroach      ^^  ejectment,  by  landlord,  afler  the  expiration  of  the  term,  against  his  ten- 

menta  by  ant  to  recover  a  garden  which  the  tenant  had  gained,  during  hb  tenancj^  by 
the  tenant  encroachment.  Lord  Kenyon,  C.  J.,  and  Thomson,  B.,  laid  it  down  as  elear 
on  the  la^v,  that,  if  a  tenant  enclose  a  part  ol  a  waste,  and  is  in  possession  thereof  sa 
2o\eaw  ^''^"^S  ^^  ^^  acquire  a  possessory  right  over  it,  such  inclosure  does  not  belong  to 
belong  to  ^^^  landlord,  unless  he  has  acknowledged  that  he  held  such  inclosed  part  of  his 
the  lessee.*  lessor,  and  refused  to  save  the  point. 

To  consii  ^'^*  Fairclaim,  d.  Empson,  v.  Siiackletov.  E.  T.  1769.  K,  B.  5  Burr .2604; 
tute  an  ad  ^-  ^  -  ^  Blac.  Hep.  690. 

verse  pos  One  tenant  in  common  had  received  rent  for  the  whole  of  the  premises,  and 
aesaion,  in  had  not  accounted  for  it  to  his  companion,  for  above  twenty  years.  In  eject- 
aome  ca  ment  on  the  question,  whether  this  was  such  an  adverse  possession  as  could 
•ea,  there  ^^^  ^j^^  tenant  in  common  who  had  been  kept  out  of  the  rents  from  maintainiur 
r  55Q  1  action  for  his  undivided  moiety. 

actual  009  '^^®  Court  laid  it  down,  that  there  must  be  an  adverse  possession,  in  order 
ter,  which  ^^  enable  the  statute  of  limitations  to  run.  There  must  be  a  disseisin;  and  a 
may  be  in  disseisin  strictly  proved.  But  here  is  no  disseisin.  If  there  had  been  a  ques- 
ferred  from  tion  about  ouster,  it  might  have  been  a  fact  to  be  left  to  the  jury.  But  we  are 
CM  to™b''*"  ^^^^^  *^^'  ^^^®  defendant  never  meant  to  disseise  the  plaintiff,  nor  thought  of  it. 
considered  '^*^®  tenant  was  never  desired  to  attorn  for  the  whole;  he  only  attorned  for  an 
by  the  Jury,  undivided  moiety,  and  once  paid  rent  for  the  same.     And  the  defendant!  pnce 

received  rent  alone,  for  the  whole,  without  paying  any  of  it  over  to  the  other; 

but  this  is  no  actual  ouster;  n^  keeping  the  plaintiff  out  of  possession;  no 

pulsion. 

*  Or  lessor,  held  oy  Ilealli,  J  ;  Bjller,  J. ;   Pcrryn,  B. ;  2  Taunt.  160.  note. 
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14.  Dob,  d.  Fishar,  v.  Prosser.  M.  T,  1773*  K.  B.  Cowp.  217. 

tn  ejectment,  it  appeared  that  there  had  been  for  nearlj  40  years  sole  and  H«nes,  8^ 
uninterrupted  possession  by  one  tenant  in  common,  without  any  claim  by  his  ^^V^  'P^^ 
companion,  to  a  share  of  the  rents  and  profits  and  without  any  acknowledgement  Jfot^d  not' 
of  his  right  by  the  other  tenant  in  common.     On  the  question  whether  this  was  feMioa  by 
sufficient  for  a  jury  to  presume  an  actual  ouster  of  the  co-tenant  ^  one  traanC 

Per  Mansfield,  C.  J.     It  is  a  possession  of  nearly  40  years,  which  is  moreincomnoa^ 
than  quadruple  the  time  given  by  the  statute  for  tenants  in  common  to  bring  ^i^boat  a 
their  action  of  account  if  they  think  proper,  namely,  six  years;  but  in  this  case  "^  *<^^*nt 
no  evidence  whatsoever  appears  of  any  account  demanded,  or  of  any  payment  manii  g^ 
of  rents  or  profits,  or  of  any  claim  by  the  lessors  of  the  plaintiff,  or  of  any  ao-npby'his 
kaowledgement  of  the  title  in  them,  or  in  those  under  whom  they  would  now  compaaienf 
set  up  a  right.     Therefore,  I  am  clearly  of  opinion,  as  I  was  at  the  trfel,  that"*  •^"deno* 
an  undisturbed  and  quiet  possession  for  such  a  length  of  time  is  a  sufficient  ^  ^  ^^ 
ground  for  the  jury  to  presume  an  actual  ouster,  and  that  they  did  right  in  so 
doing. 

16.  Doe,  d.  Duroure,  v,  Jones.  T.  T.  1791.  K.  B.  4  T,  R.  300. 

On  a  special  verdict  in  this  ejectment,  it  appeared  that,  in  Trinity  term,  ^'^^  ^ 
1776,  EL  fine  aur  conuzance  de  droit  come  ceOy  &c.  was  levied  of  the  premises  in|*"^  *J  gB 
question,  between  C.  L.  plaintiff,  and  the  defendant  deforciant;  and  the  11^9^2.^^  1 
proclamation  of  that  fine  was  in  Easter  term,  1776.     The  lessor  of  the  plain- when  the 
tiff«  when  the  fine  weis  levied  and  proclaimed,  was  an  infant,  but  attained  the  disability  is 
age  of  twenty-one,  on  the  26th  of  Feb.  ]7<j4;  he  was  then  at  large  in  England,  once  re 
and  continued  so  to  be  until  the  17th  of  December,  1784,  when  he  was  arrest-  ™,®^1^ 
ed,  and  imprisoned  for  debt,  and  was  kept  and  detained  in  prison,  continually    I       \^ 
from  that  time,  until  the  16th  of  Sept.  1789;  and  on  the  17th  day  of  that  month  ^Ji"!*  ^ 
he,  claiming  title  to  the  premises  in  question,  made  an  actual  and  personal  en-nte  and 
try  thereon  in  due  form  of  law,  to  avoid  the  fine,  and  ejected  the  defendant,  will  eoatin 
Sfc.     The  question  was,  whether  he  were  bound  by  the  fine  being  an  infant  at  ne  to  nui» 
the  time  it  was  levied,  and  having  been  in  prison  shortly  afler  he  came  of  age,  notwith 
so  that  five  years  had  not  elapsed  since  he  came  of  age  free  from  the  disability '^""^  ' 
of  imprisonment.  qienldba 

Per  Cur,     We  never  heard  it  doubted  till  the  discussion  of  this  case,  n^he-bility,  ei 
ther,  when  any  of  the  statutes  of  limitations  had  began  to  run,  a  subsequent  ther  Tolnit 
disability  would  stop  their  progress.  If  the  disability  would  have  such  an  ope-^>'y  or  in 
ration  on  the  construction  of  one  of  those  statutes,  it  would  also  on  the  others.  ™'"*tary# 
We  are  clearly  of  opinion,  on  the  uniform  construction  of  all  the  statutes  of  limi- 
tations down  to  the  present  moment,  and  on  the  generally-received  opinion  of 
the  profession  on  the  subject,  that  this  question  ought  not  now  to  be  disturbed. 
It  would  be  mischievous  to  refine,  and  to  make  nice  distinctions  between  the 
cases  of  vuluntary  and  involuntary  disabilities.     See  Plowd.  S55, 

16.  Doe,  d,  George,  v.  Jesson.  H.  T.  1806.  K.  B.  6  East,  80;  S.  C, 

2  Smith's  Rep.  236. 

The  ancestor  died  seised,  leaving  a  son  and  daughter  infants.  On  the  death  ^^^  whenr 
of  the  ancestor,  a  stranger  entered.     The  son  soon  aAer  went  to  sea,  and  ^^!    j^-^^ 
supposed  to  have  died  abroad  within  age.     The  question  was,   what  period  i^^j^^  ^ 
the  daughter  had  to  bring  her  action  of  ejectment.  son  ai^ 

Per  Cur.     The  stat.  2]  Jac.  I.e.  16.  s.  2.  gives  to  the  party  to  whom  adaoghter^ 
right  of  entry  accrues,  and  who  is  under  a  disability  at  the  time,  10  years  afler  infants,  and 
the  disability  removed,  notwithstanding  the  20  years  should  have  elapsed  afler  ^^.^^^''* 

•  So,  where  there  were  two  joint-tenants  of  a  lease  for  years,  and  one  bade  the  other  go  £^^^   went 
out  of  the  hoose,  and  be  went  out  accordingly ;  this  was  held  to  be  an  actual  ouster ;  see  14  .k-i,'.  j  -mi 
Vin.  Ab.  512.     So,  though  the  entry  of  one  tenant  in  common  is  generally  deemed  the  en-  *j.-_g  ^_j 
try  of  both  ;  yet,  if  he  enter  claiming  the  whole  to  himself,  it  will  be  ddemcd  an  actual  ouster;      j 
see  14  Vin.  Abr.  512,      But,  one  tenant  in  common  levying  a  fine  of  the  whole,  and  taking  .  _.-  j^i^ 
the  rents  and  profits  afterwards,  without  account  for  nearly  five  years  is  no  evidence  from  .       . 
whence  the  jury  should  be  directed  to  find  an  ouster  of  his  companion  at  the  time  of  the  fine  ,       J^^* 
levied ;  and,  consequently,  the  latter  may  maintain  ejectment  without  making  an  actual  en-  *'*™^'*» 
try ;  Peaceable  v,  Read,  1  East,  563  I  abridged  post;  tit.  Fine. 

t  Ante,  551. 
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hill]  only  his  title  first  accrued;  and  to  his  heir  the  statute  gives  10  years  after  the  death 
'*"  y^^^^  of  such  party  dying  under  the  disability.  If  it  were  not  so,  the  time  allowed 
comin«*of  ^y  *^^  statute  for  making  an  entry  might  be  indefinitely  extended,  by  parents 
tee  to  and  children  dying*  under  age,  or  continuing  under  otaer  disabilities  in  8U<>- 
bring  ao  e  cession.  See  4  T.  R.  300;  Plowd.  355. 
jectment.  (B)  As  TO  the  entry. 

1.  GooDRiGHT  V.  Cator.  M,  T.  1780.  K.  B.  2  Doug.  477. 
An  entry  is  Per  Lord  Mansfield,  C.  J.  I  have  always  taken  the  distinction  to  be,  that, 
only  necea  where  entry  is  necessary  to  complete  the  landlord's  title,  (as  when  a  power  to 
'y^-^'v*®'^®  re-enter  is  reserved  to  him,  in  case  of  non-pnyment  of  rent)  there  the  cod- 
A  ^  J  fession  of  a  lease,  entry,  and  ouster,  is  suQicient  ;  but,  that  where  it  is 
site  to  re  requisite,  in  order  to  rebut  the  defendant's  title,  actual  entry  must  be  made. 
but  the  de  2.  Berrington  v.  Parkhlrst.  H.  T.  1737.  K,  B.  2  Stra.  1086;  S.  C.  Ca. 
fendant'a  Temp.  Hard.  160. 

title.*  The  defendants  levied  a  fine  in  1730.     To  avcfid  this,  the  lessor  of  the 

Hence,  an  plaintifl^  made  an  actual  entry  on  the  6th  day  of  January,  1731,  and  in  Hilary 
nciual entry  f jjj.jj^  after,  brought  his  ejectment,  and  laid  the  demise  on  the  1st  day  of  Octo- 
nr  "to^ avoid  ^^'" »  ^^^^>  which  was  three  months  before  the  actual  entry.     It  was  insisted, 
a  fine  levi    ^^^^  ^^  actual  entry  was  not  necessary  to  avoid  the  fine;  because  the  statute 
ed  with       4  Hen.  7.  c.  24.   was  in  the  disjunctive,  so- as  the  claim  is  pursued  by  action 
proclama     or  lawful  entry,  and  that  therefore  the  ejectment  is  sufficient,  if  the  actual  entry 
lions  accor  yy^^  quj  of  the  case.  *  To  which  it  was  replied,   Ist,  that  ejectments  were  not 
H^n  ^7  c    ^^  "^®  ^^  *^^®  **™^  of  making  tht*  stjitutr,  and  real  actions  only  were  intendt^d; 
24.  and  an  ^"^  if  ejectments  would  do,  all  thr  (jiiostions  that  have  been  made  about  actu- 
ejpctment    al  entries  must  have  fallen  to  the  ground.     At  a  meeting  of  all  the  judgea  (ex- 
cawiot  be   cept  PHce)  it  was  resolved,  that  in  the  case  of  a  fine,  there  must  be  an  actual 
Sronght  un  entry  within  five  years,  and  that  the  confession  of  an  entry  to  deliver  a  lease 
til  such  en   j^^  ejectment  shall  not  operate  to  avoid  a  fine. 

been*'  '^^^  King's  Bench  gave  judgment  for  the  defendants;  and,  on  writ  of  error 

roade.-f        being  brought  in  parliament,  the  judges,  on  the  question  whether   an   actual 

entry  was  necessary  to  avoid  the  finer  answered,  that  it  was  not. 
But  at  com     3    Jenkins,  t>.  Harris,  v.  Pritchard.  H.  T.   1757.  C.  P.  2  Wils.  45. 
an°actual*         ^^^®  question  was,  whettier  an  actual  entry  is  necessary  to  avoid  a  fine  with- 
entry  is  not  ^^^  proclamations?     The  Court  held,  that  an  actual  entry  was  not  necessary 
necessary    to  be  made,  in  or/ler  to  avoid  a  fine  at  common  law  as  this  is,  it  being  without 
to  avoid  a    proclamations. 

fine  with  4.  Doe,  d.  Ducket,  v.  Watts.  M.  T.  1807,  K.  B.  9  East,  17.  overroling 
mati^M  *  Tapner,  d.  PecKhaxM,  v.  Merlott.  Wills.  177. 

J.         '  The  plainti^  obtained  a  verdict  in  an  action  of  ejectment.     A  motion  waa 

with  proda  °^^  ^nade  to  set  it  aside.     It  appeared  that  a  fine  had  been  levied  by  the  de- 
motions,  if  fondant,  and  that  no  entry  had  been  made  by  the  plaintiff.     It  was,  however, 
all  the  pro  shown,  thai  tUl  the  proclamations  had  not  been  made  under  the  siattUe  4  H.  1.  c. 
f  559  1   24.  at  the  time  xchen  the  ejectment  was  brought.     The  Court  refused  the  rule, 
elamationt  5.  Doe  v.  Perkins.  M.  T.   1814.  K.  B.  3  M.  &  S.  271. 

"T  "°^h  "T®"*"^  for  life,  remainder  to  A.  B.  in  fee,  and  tenant  for  life^  leases  for  her 
tinie^when^  life,  and  dies  in  1799;  and  lessee  continues  in  possession,  without  paying  rent, 
the  eject  till  his  death  in  1805,  when  his  son  takes  possession,  and  continues  without 
ment  was  Paying  rent,  and  in  1807  levied  a  fine  with  proclamations.  The  Court  held 
brought,  that  the  heir  of  A.  B.,  the  remainder-man,  might  maintain  ejectment  against 
So,  no  en    the  son,  without  an  actual  entry  to  avoid  the  fine. 

try  is  necessary  to  avbida  fine,  which  has  no  operation,  as  a  fine  levied  by  son  ef  tenant  atrafieTanee; 
Or  tenant  ^'  Peaceable  v.  Read.  T.  T.    1801.  K.  B.    I  East,  576. 

for  years,  -Per  Lord  Kenyon,  C.  J.  Where  a  tenant  for  years  levies  a  fine,  no  entry 
by  the  landlord  will  be  necessary,  in  order  to  enable  him  to  maintain  an  eject- 
ment at  the  end  of  the  term. 

*  In  other  cases,  the  confesFion  of  leasee,  entry,  aud  ouster,  is  suflicient;  see  Peters. 
Sup.  B!nc.   145. 

lAnd  the  4  Ann.  c.  16,  enacts  that  "  no  claim,  or  entry,  shall  be  of  force,  to  avoid  a  fine 
levied  with  proclamations,  or  shall  be  sufficient  within  the  statute  of  limitations,  unless  such 
action  be  commenced  within  one  year  after  making  such  entry  or  claim." 


EJECTMENT.— En^ry.  385 

T.  Ford  v.  Qr£y.  M.  T.   1702.  K.  B.  Salk.  285;  S.  C.   6  Mod.  44. 

Per  Car,     If  there  are  two  joint  tenants  in  fee,  and  one  of  them  levies  a  Pf  '^^^ 
fine  of  the  whole,  this  amounts  to  no  ou3ter  of  his  companion,  hut  is  a  sever- J °"**"*®'^ 
•ance  of  the  jointure,  though  he  is  in  of  the  old  use  again;  as  if  a  man  seised  ^^^^^  ^ 
'Of  a  manor  levies  a  fine  of  the  demesnes,  the  manor  is  gone  for  ever;  and  af- 
ter the  fine,  though  he  has  the  same  old  estate,  yet  he  has  it  in  another  manner; 
for  the  fine  being  sur  conusance  de  droit  come  eeo  pre-supposes  a  feoffment;  and 
if  one  seised  as  heir  to  the  mother  levy  a  fine  sur  grant  and  render,  the  estate 
shall  go  to  the  part  of  the  father,  otherwise  of  other  fines. 

8.  Roe,  d.  Truscott,  v.  Elliot.  M.  T.   1017.  K.  B.   1  B.  &  A.  85. 

Ejectment.     It  appeared  that  one  of  two  tenants  in  common  of  a  reversion  ^r  ^y  ten 
had  levied  a  fine  of  the  whole.     The  question  raised  at  the  trial  was,  whether  **"*'  *" 
«n  actual  entry  were  necessary  to  avoid  the  fine  so  levied.     The  judge  was  of    '"™°°* 
opinion,  that  it  was  not  requisite      A  motion  was  now  made  to  nullify  the  vcr- 
diet,  which  had  been  given  in  accordance  with  the  judge's  opinion,  on  the 
ground  that  an  actual  entry  was  necessary;  that  there  was  an  assumption  of 
the  whole  by  the  party  making  the  conveyance,  and  a  fine  levie  .  accordingly, 
which  it  was  clear  might  be  levied  of  a  reversion,  and  these  facts  amounted  to 
an  actual  ouster.     Sed  per  Cur,     We  do  not  see  how  there  could  be  any  as- 
sumption of  the  whole  at  a  time  when  the  party  making  the  conveyance  and 
levying  the  fine  could  not  by  possibility  have  the  possession  of  any  part . 
9.  Doe,  d.  Surtas,  v.  Hall.    E.  T.   1822.  K.  B.  5  B.  &  A.  687;  S.  C.   1  8o.«n  ea 

D.  &C.  340.  n/cLar* 

In  this  case  the  Court  held,  that  the  action  (of  ejectment)  was  maintaina-  to^aTofd  a 
ble,  allhough  no  entry  had  been  made  to  avoid  a  fine,  which  it  was  concluded  fine  levied 
was  requisite.  The  facts  were,  that  the  action  was  brouf^ht  by  the  mortgagee  by  a  mort 
against  his  mortgagor.  This  the  judges  determined  unanimously,  as  no  oper-  [  560  ] 
ation  could  by  law  be  given  to  such  a  fine,  it  not  putting  the  mortgagee's  title  g^gor,  so 
«t  all  in  jeopardy.  "f  **^  «"»^J« 

10.  Goodright  v.  Cator.  M.  T.   1780.  K.  B.  2  Doug.  483.  geet"brin« 

Per  Lord  Mansfield,  C,  J.  An  actual  entry  is  not  necessary  where  a  pow-  fjectment. 
©r  to  re-enter  is  reserved,  in  case  of  non-payment  of  rent,  there  the  confession  ^^^  jj,^ 
<of  lease,  entry,  and  ouster  is  sufficient.  same  mla 

11.  Dob,  d.  Compere,  v.  Huks.  M.  T.  1797.  K.  B.  7  T.  R.  433.  holds  as  to 

In  ejectment  it  appeared  that  whilst  the  premises  were  in  the  possession  of »  clanso  of 
A,  B.,^  as  tenant  for  life,  under  whom  the  defendant  claimed,  he  levied  a  fine,  f®-®"^*'^  f^^ 
It  was  contended  that  the  lessor  of  the  plaintiff,  not  having  made  an  actual  en-  ^Qj^i^lp 
try  before  the  2d  of  June  last,  could  not  recover  upon  the  demise  which  was  rent.* 
laid  antecedent  to  that  time;  and  replied  on  the  case  of  Clarke  v.  Pywell,  1  Bat  where 
Saund.  319.  which  shows  that  an  entry  was  necessary  to  avoid  the  fine,  with  tenant  for 
proclamations  by  tenant  for  life.  -  hfe  levies  a 

fine  with  proclamation,  tboagh  it  is  not  any  bar  to  those  in  remainder,  yet  the  remainder- 
man most  make  an  actnal  entry. t 

1^2,  MusGRAVE  v:  Shelley.  C.  P.    1748.  K.  B.  1  Wils.214.  J^h'^'^J*"* 

At  a  trial  at  bar  in  ajectment,  the  lessor  of  the  plaintiff  proved   an  actual  ^*  a™*^? 
entry  into  the  lands  made  by  him  tKe  27th  Sept. "  1744,  and  the  demise  in  the  ^^     j^^^ 
declaration  was  laid  on  the  Ist  Oct.  1744.     It  was  objected  for  the  defendant  the  land  be 
that  he  had  levied  a  fine  of  the  lands  in  Easter  Term^  1745;  since  which  time  fore  any 
ejectment  was  brought;  and  that,  to  avoid  that  fine,  the  entry  of  the  plaintiff's  fine  was 
lessor,  in  Sept.  1744,  was  not  effectual.     Sed  per  Cur,     The  lessor,  ^7  ^^^  {,*  ou^'hi^^s 
*  And  the  operation  of  the  statute  of  limitations  ;  Dou^.  477.  ejectment 

t  Within  ^ire  years  afler  the  death  of  the  tenant  for  life ;  see  2  Ves.  481.      And,  where  ^^^^^   ^^^ 
there  are  several  remaindermen  in  succession,  the  lachns  of  one  remaintter-min  will  not  pre-  i^^j^  ^^^  ^^ 
judicethe  other;  but   each  remaidcr-man  will  bo  entitle*]  to  his  ri^ht  of  entry  within  five  ^^j^^  before 
years  afler  his  title  accrues,  notwithstanding  the  laches  of  those  who  hnvo  preceded  him.  ^j^^  ^j^^  ^^ 
But  this  right  can  only  be  exercised  by   the  original    remaindcr-mon   and  reversioners,  and  ]„«.,:»_  .u^ 
will  not  pa«s  by  assignment  or  devise  ;  sec  8  East,  5V2.     Si>,  when  d  lessee  for  years  makes       ^    ^ 
a  feoffment,  and  then  levies  a  fine  to  his  fcofTec,  an   actnal  entry   is  necessary,  to  avoid  the 
fine;  see  1  Salk.  339 ;  and  the  reversioner  may  then  likeiviso  enter  within  five  ye<ars  next 
afler  levying  the  fine,  or  within  five  years  next  afler  the  expiration  of  the  term  ;  sec  2  Lev. 
52;  1  Vent.  241 ;  T.  Raym.  219. 
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fiM,  siieh    entry  in  1744,  gained  to  himself  a  title  sufficient  to  enable  him  to  make  the 

3"^  T"  please  in  the  declaration  to  have  his  title  tried. 

ficie"i'.  ^3.  FiTcnET  V.  Adams.  E.  T.   1739.   K.  B.  2Stra.  1H8. 

In  ejectment,  the  jury  found  a  special  verdict  that  R.  H.   (since  deceased) 

hf  t^'^b  ^®^"S  seised  in  fee  of  the  premises  in  question,  and  having  a  wife  M.,  and  a 

made  by  *  daughter  E.  of  the  age  of  six  years,  by  his  will,  l^th  May,  1722,  devised  to 

ibe  party     his  wife  and  her  heirs;  but  if  she  married  again,  then  he  appointed  two  tra»« 

{661  *]  tees  to  receive  the  rents,   and  apply  them  to  the  education  of  his  daughter  till 
aiming;     she  comes  of  age,  and  in  case  of  such  marriage  of  the  mother,  he  devises  to 
bat  if  it  be  the  daughter  in  fee.     That  Ri(;hard  died  in  June   1722,  and  the  wife  entered 
^y  *  '^^   and  married  a  second  husband  on  the  Idth  day  of  April,  1723,  and  the  daugh- 
■ame  of  the  ^^^  continued  to  live  with  and  was  educated  by  her,  till  her,  the  daughter's 

CraoB  who  death,  on  the  5th  day  of  May,  1734,  when  she  died  without  issue,  and  unmar* 
■  the       ried;  and  the  lessor  of  the  plaintiff  was  her  cousin  and  heir.     That  on  the22d 
r«ht,  who  day  of  May,  1738,  J.  W.,  on  behalf  of  the  lessor  of  the  plaintiff,  did  without 
aAerwarda  hqj  previous  authority,  make  an  actual  entry  on  thc^premises,  claiming  the 
tba^entrr'    same  as  the  estate  of  the  lessor,  by  virtue  of  his  heirship  to  Elizabeth,   and 
it  will  be    ^^^^  ^^^  lessor  having  notice  thereof,  did,  on  the  5th  day  of  June,  1738,  assent 
9iiffiGioat.t  thereto.     The  question  was,  whether  thb  was  a  sufficient  entry.     The  Court 
were  very  clear  that  what  was  found  did  amount  to  an  actual  entry  to  support 
-an  ejectment^  being  assented  to  before  the  day  of  the  demise  in  the  declara** 
tion. 

14.  Gree  v.  Rolle.  H.  T.  1700.  K.  B.  2  Ld.Raym.  716;  S.  C.2Mod.  651. 

flo,  an  en        The  plaintilf  brought  an  ejectment  against  the  defendant  A.,  for  lands  ia 

^^  *^  Devonshire,  who  appeared,  and  entered  into  the   common  rule  in  ejectment, 

trust  will   '^^  pleaded  jointly  not  guilty.     The  defendant  B.  appeared,  and  confessed 

be  eofll       lease,  entry,  and  ouster;  but  A.  did  not  appear.     On  which  the  plaintiff  enter- 

Oiaat.^        ed  a  nonpros  against  A. ;  and,  as  to  B.,  the  jury  found  a  special  verdict;  on 

which  the  question  was,  whether  the  entry  of  cestuy  que  irust  would  be  suffi«- 

cient  to  avoid  the  statute  of  limitations,  21  Jac.  1.  c.  16?     It  was  held  by  the 

whole  Court,  that  such  entry  was  sufficient  to  avoid  the  statute;  and  they 

would  not  hear  an  argument  on  the  point. 

15.  Anon.  H.T.  1692.  K.  B.  Skin.  412. 

The  entry       A  fine  having  been  levied,  the  lessor  of  the  plaintiff  proved  that  at  the  gate 

th"*!  ^dm^  ^^  ^^^  house  in  question  he  said  to  the  tenant  that  he  was  heir  to  the  house 

sonpriaed    ^^^  lend,  and  forbad  him  to  pay  more  rent  to  the  defendant,  but  did  not  enter 

iatbe^er§  ^^^  ^^6  house  when  he  made  the  demand.      It  being  resolved  that  the   claim 

at  the  gate  was  insufficient,  it  was  proved  that  there  was  a  court  before  the 

house  which  belonged  to  it;  and  that  though  the  claim  was  at  the  gate,  yet 

that  it  was  on  the  land,  and  not  in  the  street,  which  the  Court  deemed  suffi* 

r  ruio  1    ^^^^^ 
And^en         ^^'  ^^^*  ^'  Tarrant,  v.  Hellibr.  E.  T.  1789.  K.  B. .3  T,  R.  170. 
try  ceneral     ^^^  Lord  Mansfield,  C.J.    *A  seisure  general  and  undefined  must  necessa- 
ly  b  an  en  ^7  ^^  ^  seisure  of  the  whole  property;  if  it  were  not,  what  line  could   be 
try  for  the  drawn?     So,  an  entry  upon  an  estate  generally  is  an  entry  for  the  whole;  if  it 
whole,  nn    be  for  less,  it  should  be  so  defined  at  the  time. 

leia  other    (Bj  \^  ^o  THE  ouster.     See  anle,  Div.  (A)  As  to  the  title.  Destruction  of, 
p,.^pj  .    by  Statute  of  Limitations.      . 

*  The  pei^on  entitled  to  the  reversion  at  the  time  of  levying  the  fine  can  alone  take  ad- 
vantage of  the  forfeiture;  see  12  East,  444. 

f  And,  where  an  ejectment  is  brought  by  a  corporation  aggregate,  they  must  execute  a 
letter  of  attorney  to  some  person,  empowering  him  to  enter  on  the  land ;  see  2  Campb. 

Pf.     Mm    C    06. 

t  So,  a  guardian  may  enter  in  the  name  of  his  ward.  And  a  reversioner,  remainder-roan, 
or  lord  of  a  oopyhold,  may  enter  In  the  name  of  his  tenant ,  see  9  Co.  106. 

(  Unless  the  party  be  prevented  by  violence,  when  the  claim  must  be  made  aa  near  the 
land  aa  possible;  see  Co.  Lit.  253.  When  all  the  lands  lie  in  one  county,  the  party  may  en* 
.  ter  in  any  part  of  them  in  the  name  of  the  whole.  But,  if  in  different  counties,  an  entry 
must  bo  made  in  each;  see  Litt.  s.  417.  The  entry  must  also  be  made  aniroo  clamandt, 
with  an  intention  of  claiming  the  freehold  against  tho  fine;  see  L  Vent.  42;  And.  125; 
8Ur.  1086;   13  East,  487. 
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(C)   As  TO  THE  NOTICE  TO  QUIT.*  Where  a  de 

(D)    As  TO  DEMANDING  POSSESSION.  mandofpOf 

I.  Right,  d.  Lewis,  v.  Beard,  H.  T.  181  K  K.  B.  10  fiast,  210.  ne'™y 

The  Court  held,  in  this  case,  which  was  an  action  of  ejectment  brought  toj^  maintain 
oust  a  pany,  who  had  been  let  into  possess!. m    under    a  contract  of  jiurchase  ejectmenit 
without  a  previous  demand  of  possession,  that  si>;h  demand  was  essential,  and  it  ia  not 
that  it  was  not  dispensed  with  by  defendant's  entering  into  the  common  rule  to  ^*JJ^®**  ^^ 
confess  lease,  entry,  and  ouster.  entering"  in 

2.  Doe,  d.  Marquis  of  Anglesey,   v.  Brown.  E.  T.    1823.  K.  B.  2  D.    r  ^g|  i 

&.  R.  565.  *  ^         lo  the  com 

Landlord  entered  into  an  agreement  with  tenant,  on  2d  January,  1815,  to  men  con 
grant  the  latter  a  lease  for  eight  years  ot  certain  premises,  the  agreement  to  pent  rale, 
take  effect  from  the  lOth  of  October,  1814,  from  which  time  tenant  had  been  A  written 
in  possession,  yielding  2s.  Gd.  yearly:  and  in  case  he  held  over  after  the  term,  notice  of 
he  was  to  pay  40«.  per  dieni^  for  every  day  he  retained  possession.     The' lease     "J".'*  " 
was  never  granted.      At  the   Q^fpiration   of  the  term,  tenant  held  over;  *^^^®r^J*nd  of 
having  beeij  served  with  a  nine  months'  notice,  to  quit  at -the  end  of  the  year  pogsossion 
for  which  he  held,  which  should  first   happen   after   the  expiration  of  half  a  within  the 
year  from  the  date  of  the  notice.     He  was  then  served  with  a  written  demand  1  Geo.  4, 
of  possession,  and  the  same  paper  notified  to  him,  that  if  he  did  not  yield  qui-  ^  ^''-^ 
et  possession  an  ejectment  would  be  brought.      It  was  urged,  that  there  had 
been  no  ^Meraand  in   writing"  of  the  possession,  within  the  meaning  of  the 
statute.      The  written  paper  which  had  been  served  upon  the  tenant  was  in 
substance  no  more  than  a  notige  of  action:  and,  at  all  events,  was  not  such  a 
formal  and  absolute  demand  of  possession  as  the  legislature  seemed  to  intend; 
it  ought  to  have  been  a  demand  of  possession,  and  nothing  else;  but  this  was 
mixed  up  with  other  matters. 

Sed  per  Cur,  There  is  a  demand  in  writing  to  deliver  up  the  possession; 
that  is  all  the  statute  requires,  and  the  subsequent  notice  of  action  cannot  in- 
validate or  destroy  the  effect  of  the  previous  demand. 

III.  RELATIVE  TO  THE   PERSONS   BY  WHOM  IT  MAY  BE 

MAINTAINED.^ 

*  That  which  was  formerly  considered  as  a  tenancy  at  wMl  has  since  been  construed  to 
enure  as  a  tenancy  from  year  to  year;  sec  8  T.  R.  >>,  5  T.  R.  471  ;  but,  as  it  originates 
and  continues  only  to  exist  by  mutual  agreement,  it  m.iy  be  terminated  by  either  giving  a 
reasonable  notice  to  the  other,  the  length  of  which  must  be  uniformly  governed  by  the 
terms  of  the  tenancy ;  for,  if  it  be  from  year  to  year,  there  must  bo  six  months*  notice,  ac- 
cording to  the  ancient  rule,  on  either  side,  except  whore  any  special  agreement,  or  the 
custom  of  particular  places,  intervene ;  see  3  T.  R.  17.  And,  if  the  rent  be  reserved 
quarterly,  it  will  not  dispense  with  the  regular  six  months'  notice ;  as  such  a  condition 
is  considered  merely  as  a  collateral  matter;  see  5T.  R.  471.  •  Since  the  course  which  the 
plaintiff  in  ejectment  is  to  adopt,  with  respect  to  notice,  is  precisely  similar  to  that  which 
IS  to  be  pursued  as  to  all  notices  to  quit,  it  will  suffice  to  refer  to  post,  tit.  Landlord 
and  Tenant;  under  which  head 'all  the  cases  on  the  subject  will  be  collected  aAa 
abridged. 

Where  the  terra  of  a  lease  is  to  expire  on  a  precise  or  certain  event,  there  is  no  occasion 
for  a  notice  to  qoit,  becansethe  lease,  of  coarse,  is  at  an  end,  and  both  parties  are  appris- 
ed of  the  determination  of  the  demise;  nnless  the  lessee  continue  in  possession,  the  law 
will,  from  that  circumstance,  imply  a  tacit  reservation  of  the  former  contract  (as  far  as  it 
is  conaitteBt  with  a  tenancy  from  year  to  year);  in  which  esse,  the  half-year's  notice  to 
qnit  shonld  correspond,  and  terminate  with  reference  to  the  original  taking;  see  1  T.  R. 
162;  and  Petersdorff.  Sup.  Blac.  147. 

t  Bnt»  where  a  person  enters  under  an  agreement  for  a  lease  without  a  stipulation  that,  in 
case  a  lease  is  not  executed,  he  shall  hold  for  one  year  certain,  if  a  lease  be  tendered  to 
the  occopier,  which  he  refuses  to  execute,  he  may  bo  ejected,  without  any  demand  of  pos- 
■ession:  see  .2  Taunt.  149. 

t  Which  requires  a  demand  in  writing,  **  made  and  signed  by  the  landlord,  or  his  agent, 
and  served  personally  upon,  or  left  at  the  dwelling-house  or  usual  place  of  abode,  of  such 
tenant  or  person*'  holding  or  claiming  by  or  under  him.  And  if  such  tenant  or  person 
thereupon  refuse  to  deliver  up  possession,  the  landlord  may  commence  his  ejectment.  At  to 
the  object  of  this  statute,  see  post  div.  **  Relative  to  the  things  for  which  and  circumstan- 

IB  under  which  ejectment  may  be  maintained.'* 

§  Thifl  action  is  brought  in  the  name  of  a  nominal  plaintiff,  whose  supposed  title  is  fonj|- 


^8  EJECTMENT.— JSy  uhm  mo/miaSnablc 

(A)   ABSiaNEEfl. 

.  (a)  Cf  Bankrupt     See  anUy  vol.  iii.  p.  817. 

(6)  Of  Imoherd.  . 
AniDsol  noE,  D.  Ibbbtson,  v.  Land.  H.  T.  1823.  K.  B.  3  D.  &  R.  509. 

▼ent'a  as         Ejectment,  by  the  assig^nee  of  an  insolvent  debtor.      To  prove  his  title, 
*T°564      pl^'n^iff  put  io  evidence  an  office  copy  of  the  assignment  of  the  insolvent's  ef- 
plainttfTin   ^^^^f  ^^  himself,  and  a  minute  of  the  insolvent's  discharge,  copied  from  the  en- 
ejectment,  ^''y  ^^  ^^^  proceedings  of  the  Insolvent  Court,  and  called  the  clerk  of  that 
need  not     Court,  who  stated,  that  the  assignment  was  never,  according  to  the  practice  of 
prodoee  tho  the  Court,  made  until  the  proper  order  for  the  insolvent's  discharge  had  been 
original  or  allowed.     It  was  objected,  for  the   defendant,  that  this  evidence  was  insuffi- 
HoUeuV"    cient;  and  that  the   plaintiff  ought  to  have  produced  the  proceedings  of  tho 
dischar!;f>,   Court  themselves,  in  order  to  prove  the  due  discharge  of  the  insolvent,  with- 
to  estah  i<h  out  which  the  assignment  would,  by  1  Greo.  4.  c.  119.  s.  4.  be  void.  The  learn^ 
his  own  ti    ed  Judge  overruled  the  objection,  and  the  Court  now  confirmed  his  opinion. 
*'••  (c)  €f  Mortgagee.     See  post,  div.  Mortgagee. 

(d)  Of  Keversicmer. 
It  has  been  Lucas  v.  How.  H.  T.  1677.  C.  P.  T.  Raym.  250. 

dool)ted,  In  ejectment,  it  appeared  that  a  man  made  a  lease  for  years,  upon  condition 
flLicoee  of^^^^  ^^  lessee  shall  not  assign  over  his  term  to  any  but  his  kindred,  without 
the  rever  licence  from  the  lessor;  the  lessor  assigns  over  his  term  and  breaks  the  coodi- 
slon  can  tion.  The  question  was,  whether  the  grantee  of  tho  reversion  shall  take  ad- 
maintain  vantage  of  this  condition?  Atkins,  J.  It  is  such  a  condition  as  is  within  tbo 
ejectmeot*  32  Hen.  8.  c.  24.     But  the  other  judges  thought  the  condition  collateral. 

i^r::         ,^,  ^      (B)  iTfoK-.s.f 

venant  not         •  (C)  CssTUi  QUE  TRUST.     Seeposf,  div.  Trustees, 

to  aaaign  (D)  CHURCHWARDENS.     8ee  anSe^  vol.  v.  p.  453. 

withont  li  (E)  Common,  tenants  in. 

«yn"?-  Johnson  v.  Allen.  H.  T.  1700.  K.  B,  12  Mod.  657. 

L  ^65  I        Per  Cur,     Where  there  are  two  tenants  in  common,  and  one  of  them  doen 
%m''*'n  ^^^"^^'7  ^^^  ^^^  other,  he  may  maintain  an  ejefttment  against  him,  and  he 
may  main    ^^"11  not  be  admitted  to  defend,  without  confessing  lease,  entry,  and  ouster; 
tain  eject     nnd  in  that  case  the  plaintiff  shall  only  recover  his  property  in  an  undivided 
ment  a        share,  and  shall  be  put  in  possession  of  no  niore;  and  in  such  case  the  sheriflT 
gainst  his     shall  give  the  same  execution  as  he  would  do  of  rent  on  assize,  and  there  can 
co-tenant     j^^  ^^  mesne  profits  at  all  recovered  in  case  of  tenants  in  common;   but  if  one 
alonater.     ^"l^rs  only  on  another,  claiming  only  as  tenant  in  common,,  and  the  other 
brings  an  ejectment,  it  will  be  hard  to  enforce  the  defendant,  who  has  done 
nothing  but  as  tenant  in  common,  to  confess  lease,  entry,  and  ouster;  and 
here  it  was  ruled,  that  there  should  be  a  confession  of  lease,  entry,  and 
ouster,  in  case  it  should  appear  to  be  an  actual  ouster  on  evidence  at  the  trial^ 
otherwise  not. 


ded  on  tnppoeed  demiaei  made  to  him  by  the  party  or  partial  really  entitled  to  the  poi 
sion  of  the  property;  and,  by  mtrodoctng  several  demises  of  different  persons,  all  risk  of 
defent  on  aceonm  of  any  doabt  in  whom  the  legal  right  is  vested  may,  in  genera),  be 
avoided;  see  1  Chit.  PI.  172. 

*  By  the  common  law,  no  one  conld  take  advantage  of  a  condition,  or  covenant,  bnt 
the  immediate  grantor,  or  his  heirs.  To  remedy  this  inconvenience,  it  was  enacted  by  the 
82  Hen.  8^  that  the  grantees,  or  assignees  of  a  reversion,  shall  have  the  same  rights  and 
advantages,  with  respect  to  the  forfeiture  of  estates,  as  the  heirs  of  individoals  and  the 
soccesson  of  corporations  had,  nntil  that  time,  solely  enjoyed.  The  words  of  the  stalate 
granting  the  privilege  of  re-entry  to  the  assignees  **  for  non-payment  of  rent,  or  fWr  doing 
waste,  or  for  other  forfeiture*'  have  been  limited  in  their  interpretation  to  '*  other  forfeit- 
ure nf  the  same  nature,"  and  extend  to  the  breach  of  such  conditions  only  as  are  mcideot 
to  the  reversion,  or  for  the  benefit  of  the  estate;  see  Co.  Lit.  215.  And  this  statute  has 
been  holden  to  extend  to  the  assic^nee  of  part  of  the  reversion  in  all  the  lands  demised f  but 
ih'^  assignee  of  the  reversion  in  part  of  the  lands  is  not;  see  Co.  Lit.  215.  Ta).  So,  the  cestui 
7?!^  use  and  bargainee  of  the  reversion  are  within  the  statute;  see  Co.  Lit.  215.  (a.)  But 
pHrsons  coming  in  by  act  of  law  are  not  within  its  operation;  as  the  lord  by  escheat;  see 
ibid. 

t  It  is  ordered  that,  '*  for  the  prevention  of  maintenance  and  brocage,  ao  attorney  shall 
h»  leMes  in  ■acjoetaisnt/'  Reg.  Gsn.  16ff4.  K.  B.  aod  C.  P. 


£J£CTMENT.— OafWiifMl.  989 

(F)    CONUSEE  OP  STATUTE  MERCHANT  OR  STAPLE.* 

(G)  Copyholder.    See  orrfe,  vol.  ▼!.  p.  617. 
(H)   Corporations.      See  arUey  vol.  vi.  p,  636. 
(I)  Devisers.    See  anie,  tit.  Devise. 
(J)  Disseisee.      See  atUey  tit.  Disseisin. 
(K)  Elegit,  tenant  by. 
.1.  Taylor  v.  Cole.  E.  T.   1789.  K.  B.  3  T,  R.  295. 
Per  Lord  Kenyon,  C.J.     If  a  tenant  by  elegit  desire  to  obtain  actual  po^  A  (enant  bf 
session  of  the  lands,  he  must  bring  an  ejectment;  for  the  sheriflf,  under  the^^f*'  .^^f 
writ,  delivers  only  the  legal  possession.     See  2  Eq.  Ca.  Ab.  380.  ^ec?mlnr- 

2.  Rogers  v.  Pitcher.  E.  Tv  1815.  C.  P,  6  Taunt.  207.  '' 

Per  Gibbs,  C.  J.     I  am  aware  that  it  has  in  several  places  been  said  that  Which  doc 
the  tenant  in  elegit  cannot  obtain  possession  without  an  ejectment ;  but  I  have  ^""®  seefms 
always  been  of  a  different  opinion.     There  is  no  case  in  which  a  party  may  |**       ® 
maintain  ejectment  in  which  he  cannot  enter.     The  ejectment  supposes  that  '>  g*A  • 
he  has  entered,  and  that  the  lessor  may,  as  if  by  another,  and  not  enter  him-  ^^^  ^j,^^^  ' 
self^  is  not  very  intelligible.     I  do  not,  however,  mean  now  to  decide  that  point,  questioned. 
3.  Doe,  d.  Da  Costa,  v.  Wharton.  M.  T.  1798.  K.  B.  8  T.  R.  2. 
The  plaintiff  claimed  under  an  elegit  against  the  defendant.     In  ejectment.  And  a  par 
the  defendant  objected  that  the  tenant  in  possession  enjoyed   under  a  lease  ^y»,vvl'o 
granted  to  him  by  the  defendant  prior  to  the  date  of  the  elegit.     To  this  it  was  ^'*""»'*  "" 
replied,  that  the  plaintiifhad  given  notice  that  he  did  not  mean  to  disturb  the  ^/J^^"  ^  c, 
tenant's  possession.     But  Lawrence,  J.,  said,  that  the  party  having  the  legal  seqaent  to 
title  must  prevail;  and  that,  as  the  tenant's  title  accrued  antecedent  to  that  of  a  lea«egrun 
the  plaintiff,  the  latter  must  be  called.     On  motion  to  set  this  nonsuit  aside,  ted  lo  a 
the  Court  refused  the  rule,  concurring  with  Lawrence,  J.  ,  tenant  in 

(L)  Executor  and  administrator.  ^sseMieB, 

Doe,  d.  Shore,  v.  Porter.  H.  T.   1789.  K.  B.  3  T.  R.  13.  cow.  "* 

The  lessor  of  the  plaintiff  was  administrator  of-W.  S.,  who  died  in  October,  £jg^jmgjjj 
1786.     The  demise  was  laid  in  the  declaration  to  commence  from  the   Ist  ofimg  bv  or  a 
March,  1787,  to  hold  for  seven  years.     It  was  proved,  that  W.  S.  was,  in  his  gainst' an 
life-time,  an  under-tenant  to  the  defendant,  who  was  lessee  of  a  term  of  the  ezecator  or 
premises  in  question,  and  had  several  times  paid  the  defendant's  rent  to  the  B<l""nistra 
landlord.     To  the  evidence  which  thQ  plaintiflT brought  in  support  of  his  title,  ^^ 
there  was  a  demurrer;  and  afler  argument  upon  it,  the  Court  gave  their  opi- 
nion, that  the  only  inference  to  be  drawn  from  the  evidence  was,  that  W.  S. 
had  a  tenancy  from  year  to  year;  so  long  as  both  of  them  lived,  he  could  not 
have  been  dispossessed  without  six  months'  sotice,  ending  at  the  expiration  of 
the  year.     This  was  a  chattel  interest  from  year  to  year,  as  long  as  both  par- 
ties pleased;  and  it  is  clear  that  whatever  chattel  the  intestate  had  must  ^  est 
tn  his  administrator,  as  his  legal  representative.     The  interest  of  the  plaintiff 
could  not,  in  any  manner  be  affected  by  the  leiigth  of  time  stated  in  the  decla- 
tion. 

(M),  Free-bench  and  dower,  tenants  in.J 

(N)  Gavelkind,  heirs  in.*  [  567  ] 

Davenport  v.  Tyrrell.  H.  T.   1768.  K.  B.   1  Blac.  675. 
Error  from  the  K.  B.   in  Ireland,  in  an  ejectment.     The  case  was  this:  The  posse* 
Maurice  Tyrrell  died  seised  of  lands  which,  according  to  the  statute  of  2  Anne,  f*®."  ^S  ^"® 
in  Ireland,  being  a  Papist,  d<?scended  in  gavelkind.     At  the  time  of  his  *i®»th  ^J||J^^"j**^ 

*  Maysapport  an  action  of  ejectment;  see  Co.  Lit.  42.  a.;  2  Salk.  668. 

t  And  personal  rcpreflentatives  may  recover  in  ejectment  under  the  29  Car.  2.  c.  8.  s. 
12.  appropriating  estates  held  pur  autre  vie  where  there  is  no  special  occapant.  Bat  this 
statute  does  not  extend  to  copyholds^  and,  therefore,  one  who  was  admitted  tenant  upon  a 
nlnim  as  administrator  de  btmis  non  to  the  grantee  of  a  copyhold  pur  autre  vie  was  not 
permitted  to  maintain  ejectment;  see  7  East,  186. 

t  A  widow  entitled  to  free  bench  may,  afler  challenging  her  right,  and  prayins  to  be 
admitted  (see  Cro.  Eliz.  535.),  maintain  ejectment,  without  admittance  even  agamat  the 
lord;  because  it  is  an  excrescence  which,  by  the  custom  and  the  law,  gf owe  out  of  the  es- 
tate; see  2  M.  &  S.  87.  But  if  the  widow's  claim  be  in  the  nature  of  dower,  an  ejectment 
will  not  lie  before  assignment,  but  she  must  leiy  a  plaint,  in  the  aatore  of  a  writ  of  dower, 
in  the  Lords' Court;  see  Hutt.  18;  Hob.  181. 


390  I^ECTMEHiT,— By  xphomMainlainabk. 

not  the  pos  he  had  two  sons  living,  Richard  and  James;  but  on  his  death,  in  1704,  his  son 
seatfion  of  Kichard  entered  alone,  and  held  the  same  till  his  death,  for  62  years,  and  in 
if  ho  enter  *^®  mean  time  settled  the  same,  by  fine  and  recovery,  and  marriage  settle- 
wiih  an  ad  "^^^nt,  to  which  James  his  brother  was  privy.  On  the  death  of  Richard,  in 
verse  intent  1766,  leaving  two  daughters,  James,  the  lessor  of  the  plaintiff,  brought  an 
to  oust  the  ejectment  against  his -two  nieces  for  two-thirds  of  a  moiety  of  the  lands,  claim- 
oJl*®»*»*"^  ed  by  him  as  co-heir,  in  gavelkind  to  Maurice,  and  recovered  by  de- 
tbrtat^er  ^'^^^^  **^^  probably  by  collusion  ;  and,  then,  he  brought  this  ejectment 
cannot  against  the  widow  for  the  other  third  of  the  said  moiety,  which  sh« 
maintain  e  claimed  for  her  dower,  and  also  under  the  settlement.  For  the  plaintiflTit  was 
jectmeot  af  contended,  that  as  Richard  and  Jamea  were  co-heirs  in  gavelkind,  the  posses- 
ter  fiixtj  giQQ  of  the  one  was  also  possession  of  the  other;  therefore,  no  argument  could 
years.  ^^  drawn  from  the  long  possession  of  Richard. 

Per  Cur.  The  adverse  possession  of  one  tenant  in  gavelkind  will  not  ope- 
rate as  the  possession  of  both.  That  rule  is  a  qualified  rule;  and,  in  the  pre- 
sent case,  the  acts  of  ownership,  fine,  Sfc.  make  an  actual  ouster.  The  statute 
of  limitation  operates  here  as  an  extinguishment  of  the  remedy  of  the  one,  not 
as  giving  the  estate  to  the  other. 

(O)  Guardians.* 
(P)  Infant. 

1.  Maddon,  d.  Baker,  v.  White,  M.  T,  1787.  K.  B.  2  T.  R.  159. 

An  infant        A.  B.  became  entitled  to  the  reversion  of  the  premises  in  question  by  the 
may  main   death  of  C.  D.     In  ejectment  by  A.  B.,  the  defendant  insisted  that  he  was  te- 
tam  eject    ^^^^^  of  the  premises  under  an  agreement  on  the  30th  of  January  last,  entered 
into  by  A,  B. ,  and  that  no  notice  to  quit  had  been  given.    It  was  insisted  that 
r  '^AR  1    ^'  ^'  ^^^^S  tmder  age  was  not  bound  by  the  agreement.    But  the  Court  said,. 
t  i   the  notice  to  quit  ought  to  have  been  given;  for,  even  supposing  the  agree- 

ment made  by  the  infant  to  have  been  avoided,  the  parties  must  stand  in  the 
same  situation  in  which  they  did  before  that  agreement  was  entered  into.  At 
that  time  the  defendant  held  as  tenant  from  year  to  year,  under  a  letting  from 
the  ancestor,  who  could  not  have  turned  him  out  without  a  regular  notice; 
then  he  was  entitled  to  the  same  notice,  when  the  premises  came  to  his  de- 
scendant. 

2.  BiNHAM  V.  NoRiGHT.  T.  T.  1720.  K.  B.  Ca.  Temp.  Hard.  56. 

Bat  he  mast      In  ejectment  brought  by  an  infant,  a  motion  was  made  for  a  rale  to  compel 

give  Recori  (he  lessor  of  the  plaintilito  make  a  real  lessee  who  might  be  responsible,  or 

J  iorcosiB.  ^^  gjyg  security  for  the  payment  of  the  costs.     This  being  determined  to  be 

the  course  of  the  Court  in  the  case  of  Throgmorton,  on  the  demise  of  Miller, 

V.  Smith,  Easter,  6  Geo.  *1.  and   before,  in  the  case  of  Nokes  v.  Windham, 

£nster,  Ti  Geo.  1 ;   1  Stra.  694;  a  rule  for  that  purpose  was  granted. 

(Q)  Joint  tenants. 
Roe,  d.  Roper,  y.  Lonsdale.  H.  T.   1810.  K.  B.  12  East, 39.  S.  P.  Doe, 
D.  MuNSACK,  V.  Read.  H.  T.   1810.  K.  B.   12  id.  57.  S.  P.  Roe,  d. 
Wayman  v.  Dloplis.  T.  T.   1810.  C.  P.  3  Taunt.  119. 
One  joint-       In  this  case,  it  appeared,  that  copyhold  property  had  descended  by  custom 
tenant  may  jq  ^j]  ij^^  children  equally  of  the  tenant  last  seised.     One  of  them  brought  this 
bringt  an     n^^tj^jj  (of  ejectment)  to  recover  his  own  share.     He  was  nonsuited  for  want  of 
jeetment     '*  J*^^*^*  demise.     A  motion  had  been  made  to  set  it  asida,  and  for  a  new  trial. 
for  his  indi  The  rule  was  now  made  absolute;  see  6  East,  173;   1 1  id.  288. 

vidnal  •  Gaardians  in  socage,  or  teatrimentary,  appointfd  pur^nant  to  the  12  Car.  2.  c.  24.  s.  8. 

share.  naay  maintain  ejectment;  see  I.itt.  s.  123;  I  Ld.  Raym.  130.     But  a  guardian    for  noitare 

cannot  maintain  ejectment;  sec  Vangh.  177;  2  Wills.  127. 

^  It  is  difficalt  to  discoTer  any  principle  apon  which  both  infant  and  Gaardian  can  have 
power  of  maintaining  ejectment  for  the  same  lands,  anless  indeed,  the  power  of  the  infant 
be  limi  ed  to  those  cases  in  which  no  tes.auientary  guardian  has  been  appointed,  and  tiM 
infant  is  either  above  the  age  of  fourteen  years,  or  being  under  that  age^  has  had  no  person 
to  take  upon  himself  the  office  of  guardian  in  socage.  No  case  certainly  can  be  fonnd  in 
which  this  distinetion  has  been  taken;  but  it  is  not  inconsistent  with  the  doctrine  respect- 
ing guardians  in  socage,  and  accords  most  fully  with  the  established  principles  of  the  ac- 
tion of  ejectment;  see  Adams,  Ejectment,  64. 
i  Ejectment  againit  bin  co-tenant  on  an  actual  avster;  see  Adama,  Ejectment,  81. 


EJECTMENT .— Overaeera,  $i  I 

(R)  Legatee*  If  afttrtte 

(S)  LuNATic.t  mortgage 

(T)  Mortgagee,  SrktoT 

I.  Thunder,  d.  Weaver,  v.  Belcher.  E.  T.   1803.  K.  B.  3  East,  449.    penon  iatd 
This  was  an  action  of  ejectment  brought  by  the  assignee  of  a  mortgagee  ponesioiii 
against  the  defendant,  who  had  been  let  in  possession  as  tenant  from  year  to    [  569  ] 
year,  by  the  mortgagor,  afler  the  mortgage  made  to  the  original  mortgagee,  u  tenant 
but  before  the  assignment  of  it  to  the  lessor.     At  the  trial,  Lawrence^  JT,  was  ^'^®"  J**' 
of  opinion,  that  the  mortgagee  was  not  bound  by  any  act  of  the  mortgagor  io  ™-ti|^|  tk^ 
letting  the  estate  afler  the  mortgage,  and  that,  as  the  mortgagor  himself  miffht  oensent  ef 
have  been  ejected  without  any  notice  to  quit,  the  tenant  who  claimed  under  the  mortgn 
could  not  have  a  better  right  to  such  notice,  and  that,  therefore,  the  lessor  of  gee,  mtSk 
the  plaintiff  was  entitled  to  a  verdict.     A  motion  was  now  made  for  a  new™°rtgagoe 
trial,  and  was  refused;  see  4  T.  R.  680;  1  T.  R.  387;  8  T.  R.  3.  P'*^  •i*«Jv" 

2.   G00DTITLE,D.  NoRRIS,  V.  MoRGAX.  E.  T.  1787.  K.  B.  1  T.  R.  155.      mortS^oT 
Au  action  of  ejectment  disclosed  that  R.  J.  being  seised  of  lands,  on  the  has  ne  p«# 
I4th  of  April  granted  the  same  to  M.  A.  for  99  years,  subject  to  a  proviso  for  ertoleaae.! 
redemption,  on  payment  of  5000/.  and  interest  at  a  certain  day,  which  sum  was  So,  if  ther« 
not  paid  on  that  day.     On  the  16th  of  August,  1768,  M.  A.,  in  consideration  be  twe  H^ 
of  the  principal  and  interest  which  was  due  being  paid  to  her,  assigned  to  R.  ****  "^TSJ 
L.  all  the  premises  contained  in  the  deed  of  14th  April,  1761,  for  the  ""^sidue  ^*'^r_^ 
of  the  said  term  of  99  years,  in  trust  as  to  part  of  the  premises  (which  was  a  x\^  morcga 
manor)  for  R.  J. ,  and  to  attend  the  inheritance,  and  as  to  the  other  part  intrust  see  who 
for  J.  L,     By  indenture,  13  Dec.  1760,  R.  J.  and  R.  L.  assigned  all  the  pre- has  the  to 
mtsesin  question  to  R.  M.  for  the  remainder  of  the  said  term  of  9J)  years,-  inS**  ®J***®  . 
trust  for  N.  S.  for  securing  10,000/.,  lent  by  the  latter  to  R.  J.     Under  this  J[^^'  xo^ 
last  assignment  the  lessor  of  plaintiff  claimed,  and  in  whose  possession  all  the  qq^w  in  an 
title  deeds  were  deposited.      There  were  two  defendants,  who  claimed  sepa- ejectment 
rately,  one  under  a  mortgage  of  that  part  of  the  premises  which  consisted  of  against  thtf 
the  manor  made  by  R.  J.  on  the  3d  and  4th  of  April,  1767,  and  the  other  un-  other  mort 
der  a  mortgagee,  in  fee  of  the  premises,  made   aj&o  by  R.  J.,  of  the  date  <^^fu  ^'*u  iJa- 
the  27th  and  28th,  1767,  and  both  which  defendants  were  in  possession  of  the  ,n^^JJa-^ 
several  premises,  by  ejectment  brought  on  their  mortgages.  On  a  case  reserv-  be  pesteri 
ed,  the  Court  held,  that  if  a  man  be  so  absurd  as  to  make  a  purchase  without  or  in  point 
looking  al  the  title  deeds,  he  must  take  the  consequence  of  his  own  negli-»  ^  tJimet 
gence.     If  he  had  used  ordinary  precaution,  he  must  have  known  that  the 
term  was  outstanding;  and  if  he  did  know  it,  and  neglected  to  take  an  assign- 
ment of  it,  it  was  enabling  the  mortgagor  to  commit  a  fraud,  by  mortsagmg 
the  same  estate  again.     Besides,  it  is  an  established  rule,  that  a  second  mort- 
gagee, who  has  the  title  deeds,  without  notice  of  any  prior  incumbrance,  shall 
be  preferred.     Here,  the  subsequent  mortgagee  is  a  purchaser  without  notice; 
and  as  he  has  taken  the  title  deeds,  he  has  better  title.  Poatea  to  the  plaintiffs^ 

(U)  Overseers.  - 

1.  DoE,D.  Grundy, V.  Clarke.  M.  T.  1811.  K.  B.  14  East, 488.  L  ^'^^.J 

A  pauper  had  been  put  in  possession  of  a  cottage,  40  years  ago,  by  the  then  "'"^••ding 
existing  overseers  of  the  'poor,  and  had  continued  in  the  parish  pay,  and  the  ^ann^rt  sap 
cottage  had  been  from  time  to  time   repaired  by  different  overseers,  till  two  port  ejeet 
years  ago,  when  the  pauper  disposed  of  it  to  the  defendant.     In  ejectment,  it  ment  on 
was  holden  that  the  existing  overseers  could  not  maintain  ejectment  for  it^  the  title  of 
having  no  derivative   title  as  a  corporation  from  their  predecessors,  so  as  to  ^^^  pw*« 
connect  themselves  in  interest  with  the  overseers  by  whom  the  pauper  was  put  ^*"®"* 
in  possession,  and  the  pauper  having  done  no  act  to  recognise  his  holding  un- 
der the  demising  sets  of  overseers. 

*  The  legatee  for  a  term  of  years,  on  the  eaeentors  asseatiDg,  may  maintain  ejectment; 
see  4  Esp.  154.  S.  C.  3  East,  120. 

i  The  ejectment  must  bo  brought  in  the  name  of  the  lunatic;  for  his  committee  is  bat  a 
bailiff,  and  ha&  no  interest  in  the  land;  see  Hutt.  16;  Hob.  215;  2  Wils.  130. 

X  So,  if  the  mortgagee  assign  the  mortgage,  and  the  assignee  assign  to  another,  the  last 
assignee  may  maintain  ejectment  for  the  mortgaged  premises;  see  1  Salk.  245. 
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8«  EJECTMENT. — By  whom  maintainable. 

2.  Doe,  d.  The  Churchwardens  and  Overseers  of  the  Parish  op  Orls- 
TON,  V.  Harper.  E.  T.  1823.  K.  B.  2  D.  &  R.  708. 
fiot  a  dec  Ejectment.  The  dccln ration  contained  four  several  demises;  first,  by  the 
laration  in  churchwardens  and  overseers  of  the  parish  of  Orleton;  secondly,  by  the  over- 
ejociment  g^ers  of  the  said  parish :  third,  by  certain  persons,  (five  in  number)  naming 
wa^ens^  them,  but  not  describing  them  as  parish  officers  of  Orleton;  and,  fourth,  by 
and  over  four  of  the  said  persons  mentioned  in  the  last  demise,  naming  but  not  describ- 
eeers,  con  ing  them.  Plaintiff  had  a  verdict.  A  motion  was  now  made  to  set  it  aside, 
taininff  two  iind  the  statute  57  Geo.  3.  c.  12.  s.  17.  was  referred  to,  which  empowers 
^''  churchwardens  and  overseers  to  take  lands  and  hereditaments  in  the  nature  of 

deacr?binff*  *  ^^^V  corporate,  and  declares  that  in  all  actions  brought  in  respect  thereof  it 
them  by  shall  be  sufficient  to  name  the  churchwardens  and  overseers  for  the  time  be- 
their  office^  ing,  describing  them  as  the  churchwardens  and  overseers  of  the  poor  of  the 
withoat  parish  for  which  they  shall  act,  and  naming  such  parish,  to  show  that  the  de- 
*•*'  .  K  claration  was  insufficient.  Ssd  per  Cur.  By  the  section  of  the  statute,  up- 
other* bf*  *^"  which  the  objection  arises,  the  churchwardens  and  overseers  are  empower- 
their'  ^^  ^^  accept,  take,  and  hold  lands,  '^  as  a  body  corporate,"  and  therefore  the 

nameifi       description,  '^  churchwardens  and  overseers  of  the   parish,"  naming  the  pa- 
wttbont       rish,  would  be  correct  in  point  of  law,  without  describing  them  by  their  names. 
their  office.  Besides  this,  if  any  is  n  mere  formal  objection,  and  is  cured  by  the  verdict, 
''o^d  afttr  ^^^  Parceners.* 

fSrfieV*^  (W)  Partners. 

I.  Doe,  d.  Green^  v.  Baker.    E.  T.    1813.  C.    P,  2  Moore,  18^;  S.  CX 

8  Taunt.  241. 
It  if  no  bar  A.,  a  brewer,  demised  a  public  house  to  B.,-  under  an  agreement  that  he 
^r^A7i  1  should  hold  for  one  year  certain,  and  that  afler  the  expiration  of  that  time,  ei- 
KiJrt  ^^^^  party  might  put  an  enfd  to  the  tjenancy  by  giving  three  months  notice  to 
g^^^^^^quit;  the  rent  to  be  payable  quarterly.  The  agreement  contained  no  clause 
iag  ob'his  ^  re-entry.  B.  took  possession,  and  paid  rent  to  A.,  who  at  first  gave  him  a 
own  de  receipt  in  his  own  name,  and  afterwards  in  the  joint  names  of  himself  and  twe 
Biiae,  that  partners  wha  w0re  interested  with  him  in  the  brewery.  Afler  he  had  been  ia 
'*^'h^  possession  three  yesirs.  A-  gave  him  notice  to  quit  in  his  own  name  alone.  Por 
been  eiven  ^^^  defendant,  it  was  objected  that  there  had  been  a  plain  change  of  landlords, 
in  the  name  ^^  ^^^  agreement  was  entered  into  by  A.  alone,  and  the  receipts  for  rent  were 
of  the  firm,  given  in  the  name  of  the  firm,  constituting  the  brewery.      That  this  was  a 

complete  transfer  of  possession,  and  therefore  that  the  notice  to  quit  should 

have  been  given  in  the  joint  names  of  A.  and  his  two  partners. 

Per  Cur,     But  still  there  was  no  conveyance  of  the  premises  by  A.   to  his 

two  partners,  nor  was  the  legal  estate  gone  from  him;  and,  therefore,  the  de-- 

miso  by  him  to  the  defendant  was  corrects 

(X)  Receiver  in  CHANCERY.f 
(Y)  Rector,  vicar,  parson.  J     See  poaf,.  div.  v.  Tithes. 
Atnuteelt  (Z)  Tenants  for  years,  life-tail,  or  in  fee.§ 

■ndar  a  de  (A  1)  Trustees. 

tJ^Jylw  *•  ^^^>  ^'  Leicester,  v.  Biqgs.  T.  T.  1809.  C.  P.  2  Tatfnt.  16§. 

the  rente  ^^^  Mansfield,  C.  J.  I  thought  it  had  been  settled  by  the  case  of  Shap* 
and  profits  land  V.  Smith;  Bro.  C.  C.  T5;  that  the  distinction  between  a  devise  to  a  per- 

to  another,  •  Parcenera  may  maintain  ejectment  against  each  other  on  an  actual  onater;  see  Adama. 
may  naam    Ejectment,  63. 

tain  eject  f  it  seems  that  a  receiver  appointed  by  the  Court  of  Chancery,  with  a  general  anthority 
ment;  bnt  to  let  lands,  &c.  from  year  to  year,  has  also  authority  to  determine  such  tenancies;  and 
he  cannot    therefore;  may  sustain  ejectment;  see  12  East,  67;  Burr.  2694. 

where  the  j  A  parson  cannot  maintain  ejectment  for  glebe  land  after  sequestration:  see  8  Camob. 
words  are    447.  -»  »  r 

in  trnst  to  §  A  tenant  for  years,  life,  tail,  or  in  fee,  may  maintain  ejectment;  see  Doug.  477.  It 
has  been  said,  in  1  Cruise.  Dig.  248.  ihat  a  tenant  for  years  cannot,  before  entry,  roaintaia 
an  action  of  trespass,  or  ejectment,  because  these,  acts  complain  of  a  yiolation  of  the  pos- 
session; and  therefore,  cannot  be  maintained  by  any  person  who  has  not  had  an  actual  po»-> 
aession.     But  this  reasoning  ]fi  not  now  sustainable;  see  Doug.  447. 

II  May  sustain  ejectment  in  all  cases  in  which  the  trusts  are  not  executed  by  the  stataC« 
of  OSes,  becaose  the  legal  estate  vests  in  him;  see  Adams,  Eject.  78. 


EJECTMENT.— Trwieet.  3$S 

son  in  trust,  to  pay  over  the  rents  and  profits  to  another,  and  a  devise  in  trust  to  ptrmii 
permit  some  other  person  to  receive  the  rents  and  profits,  was  abolished,  unless  in  •****  other 
cases  where  something  special  was  to  be  done  by  the  trustee,  as  to  pay  rates  or  ^^'f**  ** 
repairs;  but  I  find  it  is  otherwise.      It  is  miraculous  how  the  distinction  ever  ^r^^' 
became  established;  for  good  sense  requires  that  in  both  cases  it  should  equal-  •  [  572  1 
Ij  be  a  trust,  and  that  the   estate  should  be  executed  in  the  trustee,  for  how 
eaa  a  man  he  said  to  permit  and  suffer,  who  has  no  estate,  and  no  power  to  bin- 
Ser  -the  ce»iui  qiie  trust  from  receiving. 

2.  GooDTiTLE,D.  EsTwicK,  V.  Way.  E.  T.  1787.  K.  B,  1  T.R.  735. 
The  lessor  of  the  plaintiff,  who  was  lessee  of  A.  B.,  \}y  deed  wherein  the  And  the    "* 
trust  of  the  term  was  declared  to  be  for  the  benefit  of  creditors,  brought  eject- *''°*^««"  ^^ 
ment  against  the  defendant,  who  claimed  title  under  an  agreement  entered  in-  ^  ffi?  '^  . 
to  by  A.  B.,  and  his,  the  defendant's,  father  (the  date  whereof  was  prior  to'j*  ,*  „^j'* 
the  deed  of  trust),  whereby  A.  B.  agreed  to  let  for  a  certain  terra  of  years,  if  having  no 
he  should  so  long  live,  to  the  said  defendant's  father  an  estate  at  a  certain  rent  tice  of  an  a 
into  which  estate  the  said  defendant's  father  should  iramediate]y]enter,  and  it  was  grMment 
mlso  agreed  that  leases  with  the  usual  covenants  should  be  made  and  executed  |?'L'  '^^ 
by  the  parties  on  a  certain  day  subsequent.      The  agreement  was  unstamped.  £ranrof  the 
The  plaintiff  had  a  verdict,  to  set  aside  which  a  motion  was  made.      But  upon  term,  may 
argument  the  rule  was  discharged,  notwithstanding  it  was  insisted  that  the  les- maiDtain  aa 
flor  of  the  plaintiff  stood  exactly  in  the  place  of  A.  B.,  who  was  a  trustee  for  oj^ctmeot  a 
the  defendant,  and  therefore  could  not  bring  an  ejectment  against  his  own  ces- C***"^  ^}^ 
lot  qtu  trusty  for  the  Court  said,  the  only  cases  where  that  principle  bad  been  ^^J^JJ^ 
adopted  were,  where  the  lessor  of  the  plaintiff  had  been  clearly  and  upequi-  nnder  the.a 
▼ocally  a  trustee  for  the  defendant;  and  it  would  have  been  of  course  for  thegreement. 
Court  of  Chancery  to  have  decreed  a  conveyance  to  him;  but  the  Court    [573] 
thought,  that  in  the  case  in  question  the  demise  to  the  lessor  was  not  a  mere 
▼oluntary  conveyance ^but  was  made  to  him  for  the  benefit  of  creditors  and 
was  the  same  as  if  a  mortgage  had  been  made  to  any  individual  creditor,  and 
he  had  brought  the  ejectment. 

*  It  hai  indeed,  in  Beveral  cases,  been  argaed,  that  a  devise  to  trasteci  to  receive  the 
wtmtM  and  profits,  and  pay  them  over;  will  not  vest  the  legal  estate  in  the  trastees,  nnleat 
something  is  required  of  the  trustees  which  renders  it  necessary  that  they  should  have  aa 
interest  in  the  land,  as  to  pay  rates  and  taxes,  &c.;  but  this  doctrine  has  not  y^  been  sanc- 
tioned by  any  decision  of  the  Courts,  thoagh  certainly  it  has  happened  in  all  the  later  casea 
that  the  trustees  have  been  required  to  do  other  acts,  as  well  as  pay  rents  and  profits;  see 
6  Via.  Ab.  262;  8  B.  &  P.  175;  8  East.  688.  And  where  it  was  necessary,  for  the  par- 
pose  of  the  trust,  that  the  trustees  should  take  ^he  legal  estate,  it  was  held  to  Feat  in  them, 
though  the  devise  be  that  they  suffer  and  permit  the  cestui  que  trust  to  receive  the  rents 
and  profits;  see  Harton  v.  Harton,  7  T.  R.  652;  12  East,  455.  So,  where  lands  were 
conveyed  to  trustees  and  their  heirs,  in  trust  tl;at  the  trustees  should,  with  the  consent  of  A. 
sell  the  inheritance  in  fee  and  apply  the  porchase-money  to  certain  trusts,  mentioiK 
ed  in  the  deed,  with  a  proviso,  that  the  rents,  issues,  and  profits,  until  the  sale  of 
the  inheritance  should  be  received  by  such  person,  and  for  such  uses,  as  would  have 
been  if  the  deed  h^d  not  been  made,  it  was  held,  notwithstanding  the  proviso,  that  the 
estate  was  vested  in  the  trustees  immediately,  even  before  A.  had  given  his  consent  to  the 
eale;  and  that  it  was  not  a  mere  power  of  sale  annexed  to  the  legal  estate  of  the  owner; 
see  8  East,  248. 

As  the  statute  of  uses  mentions  only  such  persons  as  are  seised  to  the  use  of  others,  it 
has  been  held  not  to  extend  to  terms  of  years,  or  other  chattel  interests,  whereof  the  ter- 
mor is  not  seised  but  only  possessed;  and  therefore,  when  only  a  term  of  years  is  created, 
whatever  the  nature  ofthe  trusts  may  b'e,  the  statute  does  not  execute  the  uses,  but  the  le« 
gal  estate  always  vests  in  the  trpstees;  see  Poph,  70;  Dyer,'867;  Jenk.  244.  And  when 
a  term  of  this  kind  is  created,  it  does  not  cease  when  the  trusts  are  satisfied,  unless  the^e  is 
a  proviso  to  that  efiect  in  the  deed  creating  the  term;  see  Sngden^s  V.  P.  298.  So,  copy* 
hold  estates  are  not  comprehended  within  the  statute  of  uses;  see  Gilb.  Ten.  182.  And  it 
seems  to  have  been  held,  in  the  case  of  Roe,  d.  Eberall,  v.  Lowe,  (1  H.  Dl.  446.)  that  a 
bona  fide  lease  made  by  an  equitable  tenant  in  tail  will  prevent  the  trustees  in  whom  the 
legal  estate  vested  from  recovering  in  ejectment  against  the  lessee,  although  if  the  lease  be 
granted  under  suspicious  circumstcinces  of  fraad  and  imposition T  the  trustees  will  not  be 
barred.  But,  from  a  more  recent  decision,  this  principle  seems  to  have  been  much  shaken; 
eee  10  Ves.  jnn.  544;  nnd  post^  tit.  Trustee,  where  all  the  casea  on  this  subject  will  be  ^ 
collected  and  abridged. 


394  EJECTMENT.— For  what  mainiainahle, 

(B  1)  Vendee  of  a  term. 
Doe,  D.  Batten,  V.  MnRLEss.  H.  T.  1817.  K.  B.  6  M.^S.  110. 
Ib  eject  This  was  an  action  of  ejectment  for  a  certain  term,  which  had  been  sold  un- 

nent  by  ^^^  ^^  execution  issued  against  the  defendant.  The  writ  o£Jieri  facias  on  a 
of  a  term  judgment  obtained  against  the  defendant  was  put  in ;  and  it  was  proved  that 
•old  under  the  premises  in  question  were  levied  under  it,  and  a  bill  of  sale  from  the  sher- 


eation  it  if  ©▼©'''^uled  the  objection,  but  reserved  the  point,  and  there  was  a  verdict  for 
fttflScient  to  the  pfaintiff.  A  rule,  which  had  been  obtained  to  set  the  verdict  aside,  was 
prodoce  the  now  discharged.  The  Court  observing,  a  distinction  seems  to  have  been  tak- 
Jlgfifaei  en  in  former  cases,  that  where  the  litigating  party  is  not  the  party  against 
a«»  ^ithoat  ^iiQiQ  jjjg  judgment  has  not  passed,  it  is  not  necessary,  as  in  the  case  of  a 
codt'o?  the  ^^^S^^i  *®  show  more  than  the  writ^  The  writ  is  prima  facte  evidence  of  a 
kfimeot.   judgment,  to  which  the  party  litigant  being  privy  might  have  complained  of  it 

to  the  Court  if  wrongful;  but  not  having  so  done,  it  must  be  taken  as  good 

against  him.   . 

IV.  RELATIVE  TO  THE  PERSONS  AGAINST  WH03I  IT  MAY 

BE  MAINTAINED. 
Bectnepc  j.  jy^^^  j,   Cuff,  v.  Stradling.  T.  T.   1817.  2  Stark.  187. 

a'^MiioriwB  The  lessor  of  the  plaintiff  had  let  the  premises  in  question  for  ono  year  to 
lawfally  in  ^*  ^*9  ^"^  ^^^^  defendant  had  entered  upon  them  as  the  servant  of  A.  B.,  and 
poiMsnony  by  his  sufferance  had  held  them  afler  the  expiration  of  the  term.  It  was  con- 
thoagb  be  tended  that  the  action  ought  to  have  been  brought  against  A.  B.  But  Bayley^ 
bethemere  J,  ^  ^aa  of  opinion  that  the  defendant  was  a  mere  trespasser,  and  directed  % 
•^*  w  yerdict  for  the  plaintiff. 

'  5.  Doe,  D.  James,  V.  Hamilton.  H.  T.   1819.  K.  B.  1  Chit.  Rep.  118. 

8o,  the  faot  Action  of  ejectment.  The  defendant  when  served  with  the  ejectment,  said 
of  a  party  i^j  jjjQ  party,  "  If  you  had  come  yesterday,  you  might  have  served  me  on  the 
in^^viu  ^^*''^-''     At  the  trial,  it  was  proved  that  the  defendant  was  the  mere  servant  of 

r  574  1  ^^®  ^^^^  tenant  in  possession.  A  nonsuit  took  place.  A  rule  had  been  since 
b^e  occvps  obtained  to  set  it  aside.  Per  Cur,  An  action  of  ejectment  cannot  be  brought 
tioBofpropagainst  a  mere  servant,  when  he  unquestionably  appears  to  be  such;  but  in 
9*^7  if  &  this  case  it  appears  that,  though  this  person  may  in  fact  be  a  servant,  yet  that 
pameient  jj^  ^jjg  (^q  visibte  tenant  in  possession,  carrying  on  the  business  apparently  for 
to  Boblect  ^**  ^^"  benefit,  and  assuming,  by  his  language  and  demeanor,  the  character 
him  to  an    ^^  ^  beneficial  occupier. 

action  of  3-  PoE,  d.  Earl  of  Thanet,  v.  Gartham.  M.  T.  1823.  C.  P.  1  Brig.357; 
pjeetment,  S.  C.  8  Moore,  368. 

Bat  eject  The  visitors  and  feoffees  of  a  grammar-school,  who  had  dismissed  the 
meat  can  schoolmaster  for  misconduct,  brought  this  action  of  ejectment-to  recover  pos- 
■*^*.^*  .     ,  session  of  the  school-house.     They  had  not  determined  the  master's  interest 

aninat  a  ^^*®^®>")  ^7  sunKnoning  him  to  appear  before  them  previously  to  his  dismissal, 
party  hav  ^^  order  that  he  might  be  heard  in  answer  to  any  charges  that  might  be  brought 
ins  a  free  against  him,  and  on  which  such  dismissal,  might  be  founded.  The  Court 
hold  title  to  were  therefore  ^clear,  that  the  defendant  having  a  freehold  interest  in  his  office 
premises  np  of  gchoolmaster,  the  lessors  of  the  plaintiff  could  not  succeed  in  ejectment  till 
soBditiont   *^®^  ^*^  determined  that  interest  upon  summons  in  the  regular  way. 

aatil  his  in  '      ~~ 

lerest  be  V.  RELATIVE  TO  THE  THINGS  FOR  WHICH,  AND  CIRCUM- 
determined        STANCES  UNDER  WHICH,  IT  MAY  BE  MAINTAINED. 

'^y"^^™®  (A)  In  general. 

iMfloroVthfi  ^^^   Wiere  the  possession  is  vacant . 

p]^ti£      1-  Savage  v.  Dent.  M.  T.   1796.  K.  B.  2  Stra.  1064;  S.  C.  more  fully  rc- 

^  .  ported  2  Selw.  N.  P,  7 1 S. 

uie^'vir        ^^^^  lessee  of  a  public-house  took  another,  and  removed  his  goods  and  faro- 

«iwt  poBsei  ^^y>  ^"^  ^®f^  ^^^^  ^^  *^®  cellar,  and  there  being  rent  in  arrear,  the  landlord  seal* 


EJECTMENT.—  Where  Rent  is  in  arrear  -  395 

ed  a  lease  as  on  a  vacant  possession,  delivered  an  ejectment,  and  gigncd  judg-»'on».*« 
ment  which  was  set  aside,  the  Court  being  of  opinion  that  the  tenant,  by  ^^^V"  ^'^JJ"  k**. 
ing  the  beer,  still  continued  in  possession;  and   a  case  was  mentioned,  where  j^jj    ^^^^ 
leaving  hay  in  a  barn  at  Hendon  was  held  to  be  keeping;  possession.     It  fur-  icd,  and 
ther  appeared  in  this  case,  that  the  attorney  for  the  piaintiil*  knew  where  the  the  occu 
lessee  removed,  and  might  have  served  him  personally,  which  is  not  necessa-pant'a  rosi 
ry  to  be  done  on  the  premises.  dence  un 

2.  Anox.  H.  T.  1817.  K.  B.  2  Chit.  Rep.  188.  [di5  ] 

Ejectment  on  a  vacant  possession.     Plaintiff  obtained  judgment.     He  neg-  ,j.L  ^  procie 
lected  to  take  away  the  rule  for  that  purpose  before  the  expiration  of  two  days  ^\^^^^ 
after  the  term  in  which  the  rule  was  obtained.     The  Court  refused  to  assist  should  be 
him  in  the  next  term;  Abbott,  J.,  observing,  a  party  wlio  proceeds  on  a  vacant  more  rega 
possession  should  perform  every  thing  he  does  in  such   case  more   regularly  la*"  on  a  va 

than  in  a  contested  possession.  ^^^\  ^**'*?  * 

/L\    TTi  t    /        t  contested 

(6)  ror  non-paij)Ticm  of  rent.  nosseasion 

I.  Phillips  V.  Doeuttle.  H.  T.  1721.  K.  B.  8  Mod.  345.  ^ 

A  lease  was  made  reserving  rent;  and  for  non-payment  thereof  that  the  les- Before  4 

Bor  might  re-enter;  the  rent  was  not  paid,  and  thereon  the  plaintiif  brought  an  Geo.  2.  c. 

ejectment,  and  had  judgment;  and  now  a  motion  was   made  to  stay  proceed- 2S.  s.  2.t 

ings,  OD  payment  of  what  rent  was  due,  ahd  all  the  costs  to  this  present  time;  ^**®  courw 

and  thereon  a  rule  was  made,  that  the  defendsint  should  go  before  the   master,  djggpgijona 

&c.  and  he  to  take  an  account  of  what  rent  was  due,  <^c.  and  that  proceedings  ^y  po^verof 

should  stay  in  the  mean  time.  staying  the 

Afterwards  it  was  moved  to  discharge  this  rule,  because  it  was  on  an  extra-  lessor  from 
ordinary  motion;  for  the  common  motion  is  to  stop  proceedings  on  payment  of  Proceeding 
what  is  due,  now  there  can  be  no  proceedings  after  judgment.     To  which  it**  **^  j.°^* 
was  answered,  that  though  the  plaintiff  had  judgment,  yet  this  was  a  proper  feji„e  for 
motion,  where  such  judgment  was  in  ejectment,  and  this  entirely  depends  on  non-pay 
the  rules  of  the  court.  ment  of 

Per  Cur,     The  Court  usually  stays  proceedings  in  ejectment  on  reasonable  rent  by  com 
terms,  at  any  time  before   execution   executed;  but  in  this  case  it  was  ^"'®*^  P^ /"^^  ilJ^ 
that,  if  the  defendant  did  not  bring  in  to  the  master,  within  three  days,  what^^       '^^^ 
rent  was  justly  due  and  the  costs,  that  then  the  plaintiff  might  take  out  execu-  ^^  Ynm, 
lion. 

•  And  one  half  year*8  rent  in  arroar.  4  Geo.  2.  c.  28.  (set  oat,  post^  675.  n.*)  If  the 
premiiea,  the  possession  of  which  the  plaintiff  seeks  to  recover,  be  empty,  the  ancient  mode 
of  proceeding  mast  bo  adhered  to.  Thus,  A.  (the  person  claiming  titl%,)  by  letter  of  attor- 
Bey,  empowei's  B.  to  execatc  a  lease  in  the  name  of  A.  of  the  premises  in  question  to  C. 
This  lease  is  execated  on  the  premises,  B.  and  C.  only  being  thereon;  then  B.  leaves  C.  in 
l^saession,  who  is  turned  out  by  D.  to  whom,  while  on  the  premises,  E.  delivers  a  declar- 
ation in  ejectment  A  rule  to  plead  having  been  given,  and  not  complied  with,  a  motion 
is  made  for  jodgment,  which  is  granted,  of  coarse.  This  motion  mast  be  supported  by  an 
affidavit  of  the  above'-mantioned  proceeding^),  viz.  the  execution  of  the  power  of  attorney, 
the  lease,  entry,  ouster,  and  delivery  of  doclafation,  a  copy  whereof  is  annexed  to  the  affi- 
davit; see  Adams,  Ejectment,  174;  Selw.  N.  P.  712.  In  the  C.  P.  this  affidavit  and  mo- 
tion are  unnecessary;  and  Instead  of  them,  a  rale  to  plead  must  be  given  on  the  first  day  of 
term,  as  in  other  actions;  and  if  there  be  no  appearance  and  plea  at  the  expiration  of  the 
mle,  jodgment  may  be  signed;  see  2  Sell.  Prac.  131. 

The  declaration  is  the  same  as  usual,  only*  real  persons  are  made  parties  instead  of  ficti- 
tSoos  names;  see  2  Sell.  Prac.  213. 

t  Which  enacts  that,  *'  where  half  a  yearns  rent  shall  be  in  arrear,   and  the  leaser,  or 
landlord,  has  a  right  to  re-enter  for  non  payment,  and  no  sufficient  distress  is  to  be  found, 
be  may,  without  any  formal  demand,  or  re-entry,  serve  a  declaration  'in  ejectment;  or,  in 
ease  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  premi- 
Hes,  the  same  may  be  affixed  in  some  notorious  place  of  the  house  or  lands;  and  in   cfise  of 
jodgment  against  the  cisual  ejector,  or  nonsuit  for  not  confessing  lease,  entry,  and  ouster, 
if  it  shall  be  proved  on  the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was 
doe  before  the  declaration  served,  and  that  no  sufficient  distress  was  to  be  found  coanter- 
vailiog  the  arreais  then  dac,  and  that  the  lessor  had  power  to  re-enter,   then,  in  such  case, 
the  lessor  shall  recover  judgment  and  execution  in  the  same  manner  as  if  the  rent  had  been 
legally  demanded,  and  re-entry  made,  provided  that,  if  the  tenant,  at  any  time  before  the 
trial,  shall  pay  or  tender  to  tho  landlord,  or  his  attorney,  or  pay  into  court,  the  rent  arrear 
and  costs;  all  further  proceedings  shall  be  discontinued;"  see  1  J.  &  W.  426;  57  Geo.  S. 
c  52;  1  B.  4-  A.  369. 


S9«  EJECTMENT,— For  whai  maintainahU. 

^.  Hot.,  n.  Wrsr,  v.  Davifs.  E.  T.  lOOfi.  K.  B.  7  East,  363. 

Antl  ^inr-.r        T)>(>rr  v\Ms  Ml)  .'M-t  (,r  <  ifrtin«^r»t.    I»r<ni2ht  upon  tho   forfeiture  of  a  lease  for 

i.j.ii  st.iiuf    MOM-'  :>  i-j -Mt  <  tic'it.      'I  lu'  |.!;iii:ti.rrccovor<'.l  a  vonlict.     A  rule   was  after- 

'-   '!    '  ,     \\.\'-*\<  .»M  i.ii.mI,  .'alliir'  \\\y<v.i  the*  lor^.JF  of  the  nluintilf  to    show  cause  why  it 

the  ltrii»' lur    ,,,,  ,,  ,  .1.  ir  aJ 

the  apniir.i  ^  '"*'  "'^'  ''^'  r«-l»  rrc'l  to  tlu*  master  to  compiite  what  was  due  for  rent;  ana 
of  the  i»»n  ^^'hy,  up  )u  ihp  pn)  niont  olthe  siuu  so  found  due,  together  with  the  costs  of 
ani  to  Mtnv  the  I  i*'ciinf'ii»  and  ofthis  apj'li(^<'ition,  iho  proceedings  should  not  be  stayed. 
procee  'flio  :i(>plirahon  \va<  uppostid,  on  the  ground  that  the  stat.  4  G.  2.  c.  28.  only 
^*"?'""^'^'' admits  of  suoh  an  apphcation  before  trial,  to  avoid  the  expense  and  delay  of  a 
28  it  iiini  ^''^^^^  ^^"^  ^*^^  where  the  landlord  has  been  driven  to  trial,  as  in  the  case  before 
ted*  to  the  the  Court.  In  support  of  the  rule,  it  was  said,  that  before  that  statute  the 
period  ante  Court  exercised  a  discretionary  power  in  these  cases  of  staying  proceedings 
rior  to  the  any  time  before  execution  executed,  which  power  the  legislature  did  not  mean 
tnel.  to  take  away ;  but  only  made  it  compulsory  on  the  Court  to  exercise  it  if  the 

tenant  applied  before  trial. 

Pgr  Cur.  It  may  perhaps  be  true,  that  before  the  statute  a  practice  ob- 
tained in  this  Court  of  relieving  the  tenant  up  to  the  extent  contended  for;  but 
it  appears,  by  the  word$  of  the  act,  that  the  legislature  only  meant  to  legalize 
that  practice  to  a  certam  extent,  namely,  upon  the  application  of  the  tenant 
before  trial.  If,  therefore,  we  were  now  to  extend  the  same  relie/  to  him  aC- 
ter  trial,  we  would  be  exercising  the  function  of  legislation  instead  of  judicial 
construction,  and  should  depart  from  the  line  which  the  statute  has  drawn, 
hat^^been'a^-  Goon  moht,  d.  Stevenson,  v.  Noright.  H.  T  1770.  K.  B.  2  B\ac.  746. 
II  (g^  In  this  case  the  declaration  was  delivered  on  the  4th  of  December,   but  on 

der  before  the  7th  of  November  preceding,  the  tenant  in  possession  bad  tendered  his 
service  of  rent,  which  was  refused  by  the  lessor  of  the  plaintiff,  because  he  had  put  the 
the  eject     affair  out  of  his  own  hands.     On  the  23d  of  November  it  was  again  tendered, 

meat,  the  ^^^  being  again  refused,  the  tenant  left  the  money  in  his  landlord's  house,  in 
procee         ■  . 

ding,  will    his  presence.  -  ..... 

be  set  a  ^^^  Cur,     The  tender  was  made  before  any  notice  of  the  action,  and  there* 

tide  for  if    fore  the  rule  to  set  aside  the  proceedings  must  be  made  absolute,  with  costs, 
regularity.  4.  Pure,  d.  Withers,  v.  Sturdv.  H.  T.  1752.  cited  Bull.  N.  P.  97. 

80  the  Stat  la  ejectment  by  a  landlord,  the  tenant  moved  to  stay  proceedings  upon  pay- 
ate  applies  ment  of  rent  and  costs.  On  a  rule  to  show  cause«  it  was  insisted  for  the  plain- 
^h*  **th  ^*ff  ^hat  the  case  was  not  within  the  act;  for  that  it  was  not  an  ejectment  founded 
action  is  ^^^^Y  ^"  ^^e  act,  but  that  it  was  brought  likewise  on  a  clause  oi  re-entry  in  . 
brought  on  the  lease,  for  not^epairing,  and  the  lease  was  produced  in  court;  however, 
a  clause  of  the  rule  was  made  absolute,  with  liberty  for  the  plaintiff  to  proceed  upon  any 
re-entry  for  other  title. 

roelit^o?  ^"  ^°^'  ^'  F^^STER,  v.  Wandlass.   H.  T.  1797.  K.  B.  7  T.  R.  117. 

rent  and  Lessor  having  a  right  of  re-entry  for  non-payment  of  rent,  brought  an  action 

also 'for  of  ejectmont,  and  proved  a  demand  of  half  a  year's  rent  after  the  day  on  which 
not  repair  it  was  due,  and  a  refusal  on  the  part  of  the  defendant  to  pay  it  before  the  entry 
iog.  It  appearing  that  there  was  a  sufficient  distress  on  the   premises   during  the 

I  577  I  whole  time.  The  Court  held  that  the  lessor  of  the  plaintii)'  could  not  recover 
But  no  either  at  ctrmmon  law,  or  under  the  4  Geo.  2.  c.  28;  not  by  the  former,  be- 
d^ncfl^can  ^^"^®  ^^®  '"^"^  ^^^  ^^^  demanded  on  the  day  when  it  became  due;  Co.  litt. 
be  had  un  ^^^\  ^  ^o.  Rep.  28;  nor  by  the  latter,  because  there  was  a  sufficient  distress 
der  this  stat  on  the  premises.  . 
nte,  if  there  be  a  sufficient  distress  on  the  premises;*  nor  can  the  common  law  method  be  resorted  to»  if 

the  rent  be  not  demanded  the  day  it  became  doe. 
Where  the  6.  Doe,  d.  Harris,  v.  Masters.  M.  T.  1823.  K,  B.  2  B.  &  C.  490. 
terms  of  a  A  lease  contained  a  proviso  that,  if  the  rent  was  in'arrear  for  twenty-one 
*?*fj  *i^®*days,  the  lessor  might  re-enter,  "  although  no  legal  or  formal  demand  should 
tfv  on  non-***^  made."  The  rent  was  allowed  to  be  in  arrear  for  the  time  specified.  No 
payment  of  actual  re-ontry  was  made,  nor  was  the  payment  of  the  rent  demanded;  but  this 
rent,  with  action  (of  ejectment)  was  commenced.  A  verdict  was  found  for  the  plaintiflT, 
out  formal  •  ^^ ^  ^f  ^^^  quarter's  rent  only  be  in  arrear,  the  landlord  cannot  proceed  as  prescribed 
demand,  an  ^j  Iheact;  see  2  Stra.  1064. 


EJECTMENT.— for  a$9igning  cofdrory  to  Agnmeti.  ^7 

subject  to  the  opinion  of  the  Court.     The  oos/ea  was  now  ordered  to  be  deli- fi***™^"* 

vered  to  the  plaintiff.  lies,  altho 

^          /  \    ty           •      •             MM                     I  neiiher  ea 

(c)  tor  asstgmng  contrarkf  to  agreemcnr.  try  nor  de 

Doe  v.  Pavnb.  T.  T.   1815.  K.  B.  1   Stark.  86.  mand  has 

A  lease  contained  a  covenant  '^  not  to  assign,  set  over,  or  otherwise  let  the  been  made, 
demised  premises."   In  ejectment  it  was  proved  that  the  defendant,  a  stranger,  Proving  a 
in  possession,  stated  that  they  were  demised  to  him  hy  another  stranger.  airanger  to 

Per  Lord  Ellcnboroush,  C.  J.     This  does  not  show  that  the  oricioal  lessee  ****  *"  P*** 
either  assigned  or  let,  which  the  plaintiff,  to  support  this  action,  is  bound  to  ^^  ^^^  ^ 

substantiate.  took  th« 

premises  of  another  stranger,  does  not  prove  a  breach  of  a  covenant  "  not  to  assign,  set 
over,  &c."* 

(d)   Where  there  is  only  an  agreement,  for  a  lease y  or  a  contract  to  purchase, 

1.  Doe,  d.  Oldershaw,  v.  Breach.  Lent  Ass.  I80G.  6  Esp.  106.    ^ 

In  ejectment  it  appeared  that  no  lease  had  been  executed;  but  an  agreement  Ejectment 
had  been  entered  into  between  the  parties  for  a  lease,  which  agreement  stated  *'*•  °"  *° 
the  covenants  to  be  inserted  in  the  lease,  as  to  pay  rent,  and  not  to  uuderlet,  f?r^  u!^^ 
&c.,  with  a  right  of  entry  for  breach  of  any  of  them.     This  action  was  founded  which  spe 
on  the  right  of  entry;  and  as  the  plaintiff  was  preparing  to  prove  the  breach,  it  cifie«  the 
was  objected,  that  the  defendant's  estate  was  an  equitable  one,  only  conferred  covenants 
by  the  agreement,  no  lease  having  ever  been  executed,  and  that  there  could  *°  **®  ***••' 
be  only  a  forfeiture  of  a  legal  estate  by  reason  of  a  breach  of  covenant  created    p  Sli  n 
by  some  legal  instrument.  .  *-         J 

Macdonald,  C.   B.,  said,   the  case  of  Doe,  d.   Bloomfield,  v.  Smith  (6tbatiher« 
East,  530.)  decided  the  broad  principle,  that  a  tenant  in  possession  by  virtue  shall  b«  a 
of  an  agreement  for  a  lease,  must  be  considered  as  holding  from  year  to  year,  power  of 
under  the  conditions  and  upon  the  terms  contained  in  the  agreement,  and  sub- f®-*"*'!  ^ 
ject  to  all  the  legal  consequences  of  holding  under  such  terms;  and  therefore  *^*i*"^ 
liable  to  the  present  action.  ^      *"*' 

2.  Right,  D.  Lewis,  v.  Beard,  H.  T.  1 8 II.  K.  B.  13  East,  211. 

It  appeared  that  the  defendant  was  in  possession  of  a  certain  quantity  of  land  ^o^  &  P«r 
upon  an  agreement  of  purchase.     No  demand  of  possession  had  ever  been '°°  P!?"*J 
made.     Under  these  circumstances  the  plaintiff  instituted  this  action  of  eject- ^'^j^j.  j^*^ 
ment.     A  verdict  had  been  found  for  the  plaintjff.     A  rule  had  been  obtained  |ract»  can 
to  set  it  aside.  not  be  mied 

Per  Cur.     The  rule  must  be  made  absolute.     After  the  lessor  had  put  the  io  eject 
defendant  into  possession,  he  could  not,  without  a  demand  of  the  possession  ™®°*»''i*b 
ligain  and  a  refusal  by  the  defendant,  or  some  wrongful  act  by  him  to  ^®^®''- ^j^'^jjjj*^ 
mine  his  lawful  possession,  treat  the  defendant  as  a  wrong-doer  and  trespasser  ^^^^  _^^ 
as  he  assumes  to  do  by  his  declaration  in  ejectment.  ment. 

(c)  Under  1  Geo.  4.  c.  87.  upon  determination  oj  tenancy. 
I.  DoE,D.  Phillips,  v.  Boe,  E.  T.  1822.  K.  B.  5  B.  &.  A.  766;  S.  C.  1  D. 

4"  R.  433. 
The  question  in  this  case  was,  whether  a  demise,  in  writing,  of  apartments  A  demhe 
for  a  period  ofthree  months  certain  came  within  the   meaning  of  the  words  1  fo""  three 
Geo.  4.  C.  87.  which  is  entitled  "An  act  for  enabling  landlords  more  speedily  "^^^ths  cer 
to  recover  possession  of  lapds  and  tenements  unlawfully  held  over  by  tenants."  ^i|j,i„  i  q 
The  usual  rule  had  been  obtained,  calling  upon  the  tenant  in  possession  to  show  4.  c.  87.t  * 
cause  why  he  should  not  undertake,  in  case  a  verdict  should  pass  for  the  plain- enabling 
tiff,  to  give  the  plaintiff  judgment,  to  be  entered  up  against  the  realdrJipndant,  lanrflordt 
of  the  term  next  preceding  the  trial  of  the  cause;   and   also  why  he  sh<  nld  not^°  recover 
enter  into  recognizance  by  himself,  and  two  sufficient  sureties,  in  a  reasonable  ?f^^^?!L 

*  See  ante,  vol.  vii.  from  p.  160  to  16S.  where  alt  the  cases  are  coUected  ondnhridged. 

t  Proceedings  may  he  taken,  under  this  statute,  in  all  cases  "  where  the  tefr.is  or  inter- 
est of  any  tenant  holding  a  lease  or  agreement  in  writing  nny  lands,  tenements,  or  here- 
ditaments, for  any  term  or  nnmbef  of  years  certain,  or  from  year  to  year,  shnll  hn\e  ex- 
pired, or  been  determined  either  by  the  landlord  or  tenant,  by  regular  notice  to  quit; 
and  such  tenant,  or  any  one  holding  or  claiming  hy  or  under  him,  shall  refuse  to  deliver 
up  possession  accordingly,  after  lawful  demand  in  writing  made  thereof.'*  The  landlord 
is  not  bound  to  proceed  under  this  statute,  nnless  be  deems  il  expedient;  tee  ArcK  Prao* 
tice,  K.  B.  64. 
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398  '     EJECTMENT,— Far  wh(Umaintainabk. 

hsld  for  a  sMttiy  conditioned  to  pay  the  costs  and  damaged  which  should  be  recovered  by 
nj  lerm  or  ^^^  plain!  iff.  It  was  supported  upon  the  aflidavit  required  by  that  statute,  sta- 
years  cor  ^^^n  *^^®  regular  notice  to  quit,  the  refusal  to  deliver  possession  upon  demand, 
lain,  or        and  the  service  ofthe  de(;laration  in  ejoctrnent. 

from  year  Per  Cur.  Wo  are  of  opinion,  that  this  is  a  term  certain,  and  therefore 
to  year,  comes  within  the  statute,  which  must  mean  the  term  or  interest  of  any  tenant 
L  ^^^  J  holding  under  a  lease,  or  agreement  in  writing,  any  land,  &c.  for  any  term 
whatever.  The  very  ohject  of  the  statute  is  to  save  the  landlord  the  enormous 
expense  of  going  to  trial  in  an  action  of  ejectment,  where  the  tenant  vaxatiouft- 
ly  holds  over  ailer  the  term  of  the  demise  has  expired^  and  afler  he  has  receiv-' 
ed  notice  to  quit. 

2.  Doe,  d.  Bradford,  v.  Roe.  E.  T.  1822.  K.  B.  5  B.  &  A,  770. 
Bat  the  '  q^  proceedings  under  the  1  Geo.  4.  c.  87.  it  appeared  upon  the  affidayit 
J|^j"p  ly^*that  the  tenant  held  from  year  to  year,  and  that  the  tenancy'  had  been  deter- 
to  a  hold  mined  by  a  regular  notice  to  quit,  hut  there  was  no  lease  or  agreement  in  wri- 
ing  from  ting.  Per  Baylcy,  J.  The  words  are,  "  where  the  term  or  interest  of  any  le- 
ycar  to  nant  holding  under  any  lease  or  agreement  in  writing,  any  lands,  &c.  for  any 
year,  with  iQ^in  or  number  of  years,  or  from  year  to  year,  shall  have  expired^  or  been  de* 
^ra*e^^^  termined  by  a  notice  to  quit;"  the  words,  "  under  a  lease  or  agreement  in 
ment  in  writing,"  apply  to  tlie  whole  sentence,  and  are  not  confined  to  the  case  ol  a  te- 
wrhing.       nant  holding  for  a  number  of  years  certain. 

3.  Doe,  d.  Cardigax,  v.  Roe.  T.  T.  1822.  K.  B.  1  D.  ^r  R.  540. 
Nor  to  the  The  tenant  in  possession  of  certain  premises  was  in  this  case  called  upon  tor 
f**®  °h"ld  ^^^^^  cause  why  he  should  not  in  case  of  a  verdict  passing  for  the  plaintiff  in 
iRg  over  af  ®J®^^"^^*^^  undertake  to  follow  the  directions  of  the  statute  I  Geo.  4.  c.  87.  It 
ter  notice  appeared  that  the  tenant  held  the  premises  on  lease  tor  fourteen  years,  deter- 
to  quit  giv  minable  in  the  year  1831;  the  tenant  had  himself  given  notice  to  his  landlord 
en  by  him  of  his  intention  to  quit,  which  was  accepted  by  the  landlord;  but  when  the  no- 
•elf  before  jj^g  y^^^  expired,  he  refused  to  give  up  possession.  The  Court  were  clearly 
tion^of  the  o^ opinion  that  the  statute  1  Geo.  4.  c.  87.  applied  only  to  cases  where  tho 
term.  lease  or  term  had  expired  by  mere  efflux  of  time. 

(B)  In  particular. 
(a)  Mi'oicsons  ,* 
(h)  CJiamher.     See  ^osty  div.  (a?)  Rooms. 
(c)   Church  or  chapel. 
Ejectment  Hillingwerth  v.  Brewster.  H.  T.  1688.  C.  P.  I  Salk.  256. 

lies  for  a         Per  Cur,     Surely  a  church  is  a  messuage,  and  may  be  recovered  by  thai 
cburcb.t      name  in  a  'prmclpe. 

[  580  ]  (J)   Close,     See  also  p.  582.  ( p  )  Land. 

The  term     j    Knight  v.  Svmes.  E.  T.  1688.  C.  P.  1  Salk.  254;  S.  C.  4  Mod.  Rep.  97, 

too  Eonor         ^"  ejectment  for  five  closes  of  arable  and  pasture,  called ,  contain- 

al;  and  e  ing  twenty  acres  in  D.  on  not  guilty  pleaded,  a  verdict  was  given  for  the 
jectment  plaintiff,  but  judgment  was  arrested,  because  ejectment  lies  not  of  twenty 
does  not  he  acres  arable  and  pasture,  whhout  showing  how  much  of  the  one,  and  how  much 
for  a  close  of  the  other;  and  the  adding  a  name  to  the  close  does  not  obviate  the  ob- 

arafr/eand--  Connor  v.  West.  M.  T.  1770.  K.  B.  5  Burr.  2672.  S.  P,  Fjtzgeraiji) 
pasture  V.  Marshall.  H.  T.    1G70.  K.  B.    1  Mod.  90. 

land,  since       On  a  writ  of  error,  the  description  of  the  premises  demanded  being  **  fifty 
the  quanii   acres  of  a  furze  and  heath,"  and  "  fifty  acres  of  moor  and  marsh."     The  ob- 
ty  of  each    jection  was,  the  not  specifying  or  ascertaining  the  quantity*  of  each  species, 
■i^ed.  °    ^      ^^^  Car.     It  has  been  freq»iently  determined,  that  such  exact  and  precise 
*  Kjcctment  will  not  be  for  an  advowson;  see  Peters.  Sop.  Blac.  145. 
t  Or  chapel,  which  should  also  he  demanded  as  a  messuage;  see  11  Co.  25;  Styles,  101; 
and  it  is  in  one  case  said,  in  argument,  that  after  collationi  ejectment  will  lie  for  a  prebmi- 
dal  stall;  sne  1  Wils.  11. 

t  And  though  formerly  the  addition  of  the  name  of  the  close  was  deemed  insafficieot, 
without  specifying  the  number  of  acres;  see  Owen,  18;  Cro.  Car.  573;  Cro.  Eliz.  S39;  1 
Lev.  213;  yet  it  seems  now  such  description  would  be  considered  good;  see  Ad&daa,  Ejeel- 
ment,  27. 
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certunt  j  is  not  requisite  in  ejectments  as  in  a  prcBcipe,    A  pradpe,  in  a  real  Bat  ia  a 
action,  requires  exactness  and  precision;  but  an  ejectment  is  a  fictitious  ac- '°^''^*''^. 
tion,  contrived  for  ease,  dispatch,  and  saving  expense;  and  has,  of  later  times,  b^«n  lo' 
been  taken  with  more  latitude  than  formerly.— Judgment  affirmed.  ne  for  fiAj 

(«)  Common.     See  ante.  vol.  v.  p.  682.  *oret  of 

(/)  Copyhold.     See  atdey  vol.  vi.  p.  604.  6l0.  furze  and 

(g)  CoUage,  houiCj  and  stable.  *««'*•  ^^ 

Dacre's  case.  H.  T.  1660.  K.  B.  I  Le.v.  68,  ofmo^ 

In  ejectment,  after  verdict,  it  was  moved  in  arrest  Of  judgment,  that  it  aa^  murehi 
did  not  lie  for  a  stable.     But  the  Court  held,  that  it  did,  as  well  as  for  a  fjeotmeat 
cottage.  liM  for  a 

{h)  Dower,     See  aanUt  tit.  Dovoer.  cottago.  or 

(t)  Fishery.  "^bU.* 

1.  Waddt  v.  Newton.  T.  T.  1723.  K.  B.  8  Mod.  2^7.  L  ^^\} 
Per  Cur.     Ejectment  will  not  lie  for  a  fishery,  because  it  is  only  a  Profit  ,^^*^» 

apprendre,  gd  ^t  lis 

^.  Rex  v.  Inhabitants  of  Old  Alresford.  T.  T.  1786.  K.  B.  1  T.  R.  forafiiho 

368.  ry. 

Per  Ashhurst,  J.     There  'can  be  no  doubt  but  that  a  fishery  is  a  tene-  fiat  now  a 
ment.     Trespass  will  lie  for  an  injury  to  it,  and  it  may  be  recovered  in  eject-  different 
falbdl.  roleholdir 

( j  )  Furze  and  heathy  moor  and  marsh.     See  ante,  div.  Close. 

{k)  Glebe.1[ 
(/)  Chass.     See  postj  div.  XiOtMl. 
(m)  Herbage.^ 
(n)  Highway:  .      . 

Goodtitle,d.  Chester,  v.  Alker.  H.  T.  1757.  K.  B.  1  Burr.  133;  B.  C. 

BuU.  N.  P.  133.  A      '   i 

In  ejectment,  the  question  was,  ^^  whether  an  ejectment  will  lie  by  the  own-  ^'n^'^ilfl 
er  of  the  soil  for  land  which  is  subject  to  a  passage  over  it  as  the  King's  high- 1,.  iii^  ^^n 
way  ?"     Per  Cur.     It  is  like  the  ptpperty  in  a  market  or  fidr,  and  there  is  no  er  of  tbe 
reason  why  he  should  not  hate  a  right  to  all  remedies  for  fhe  freehold,  subject  ioi]  for  land 
still  indeed  to  the  servitude  or  easement.     A  writ  of  assize  w6uld  lie  if  he  ^w  whiek 
should  be  disseised,  and  an  action  of  trespass  might  be  brought  for  an  injdry  kJ^^*^' 
done  to  it.     The  case  of  the  defendant  is  most  unfavourable;  for  be  insists  on 
holding  the  thing  demanded,  without  any  pretence  of  title,  and  insists  that  the 
plaintiff  shall  have  na  specific  remedyfornis  land.— Judgment  fo^  the  pkinttffl 

(o)  kiicken.^  ■  ^^^  ^ 

(p)  jLand.||     See  also,  on/e,  p.  680,  div.  (<l)  li.  •    •  \ 

1.  Barnes  v.  Peterson.  "M.  T.  1730.  K.  B.  2  Strai.  1063.  SSITor 

An  ejectment  was  brought  for  lands  in  Norfolk,  and,  aimodg  other  things,  ^^  ^^^ 
for  five  acres  of  Aldar  Carr,  and  it  was  moved  to  be  too  uncertain;  but  ontiei  in 
proof  that  it  is  a  term  well  known  there,  and  signifies  the  same  as  aitenetom  which  th^ 
which  is  mentioned  by  Lord  Coke,  and  means  land  covered  with  alders,  the  l>ad  lies  is 
Court  held  it  well  enough,  alluding  to  the  case  of  Lord  Kildare  v.  Fisher,  ^  P^P^  dtf 
where  it  was  held  to  lie  for  mountam  in  Ireland.  ^^  <•  AldW 

2.  Kildare  v.  Fisher.  M.  T.  1717.  K.  B.  1  Stra.  71.  Car,"  in 
On  a  writ  of  error,  brought  on  a  jud|;ment  in  Ireland  in  ejectment;  it  was  Norfolk-  « 
*  Sot  also  for  a  house;  though  in  the  praetpe  thej  ooght  to  be  demanded  by  the  name  '*  bog  or 

of  messoage;  see  Cro.  Jao.  654;  Palm.  387.  monntain" 

t  Ejectment  does  not  lie  for  a  glebe  after  seqoestration;  see  S  Campbi  447.  in  Ireland. 

t  EjectmoDt  lies  for  herbage;  bat  it  mast  be  Tor  the  herbage  itself*  and  not  for  the  land; 
fee  Hard.  880. 

§  The  term  *'  kitdhen**  was  formerly  considered  too  nneertain,  becaose  it  was  said  any 
chamber  in  the  hoose  might  be  applied  to  that  nse;  see  Noy,  109.  But  now  it  seems  a 
sofficieot  description;  see  Adams,  Ejectment,  27. 

II  An  ejectment  will  lie  pro  prima  tonsura,  that  is  to  say,  if  a  nan  has  a  grant  of  the 
first  crass  which  grows  on  the  land  etery  year,  he  may  maintain  ejectment  against  him  who 
withholds  it  from  him;  see  Cro.  Car.  362;  Hard.  880.  Bot  the  ejectment  should  not  be 
brought  for  the  land  generally;  it  ought  to  be  for  the  fiut  grass  or  aAer  math  thereof;  ses 
2  T.  R.  451.     9o,  an  ejectment  lies  for  *'ten  acres  of  peas;"  see  1  Brown.  149^ 
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Tho  word   objected,  that  it  was  brought  for  one  hundred  acres  of  mountain,  which  is  a 
••  monn       description  of  the  situation,  and  not  the  quality  of  the  land.     And  1 1  Co.  55; 
iTlindTia  2  Roll.  Rep.  166.  189;  Palm.  190;  Hardr.  68;  were  cited.  But  the  opinion  of 
a  terra  of    the  Court  was  otherwise,  and  consequently  the  judgment  was  affirmed, 
qnalityra  3,  Bennington  v.  Goodtitle.   H.  T.    17:37.   K.  B,  2  Stra,  1084. 

tber  than  Qn  a  writ  of  error,  brought  on  a  judgment  in  ejectment,  it  was  held,  to  He 
•itaation;*  f^,.  j^  beasl-gato,  which  is  a  term  common  in  Suflblk,  and  importt)  land  and  com- 
So,  •'beast  jjjQQ  f^j  qq^  beast. 

g*lj*,,  '"  (q)  Lodfnr.zs.     See  post.  div.  Roanis, 

latfolk,  IS  ^^'  ,"v    '^-.  4.  '^z  \    TLr-n 

a  good  de  (0   -^(^nOT't     («)  -W'^'*. 

SCriplion.  FiTZGERALD  V.  M.4RSHALL.    II.  T.    1670.    K.  B.    1  Mod.  90. 

Ejectment       Error  on  a  judgment  from  the  'King's  Bench  in  Ireland.     The  error  a»- 

lies  for        signed  was,  that  the  ejectment  was  brought  de  quarivor  molendinU,  without  ex- 

[  533  I    pressing  whether  they  were  wind-mills  or  water  mills.     Per  Cw.  This  is.. well 

corn-mills,  enough.     The  precedents  in  the  register  ar«  so. 
without  8ta  (^)  jy^i^s^ 

13  Whittinoham  v.  Andrews.  M.  T.  1688.  K.  B.  4  Mod.  143;  S  C.    1 

An  eject  Qjj  ^  ^,.jj  ^f  error  brought  on  a  judgment  in  ejectment  in  the  coart  of  Dur- 

minertx  ham,  the  declaration  was  of  coal  mincs^  in  Gatesidc,  without  showing  thenuni'^ 
earbonum  ^^^  of  mines.  It  was  not  questioned  but  an  ejectment  lies  of  acoal  mine;  2  Cro. 
in  6.,  is  150  But  the  uncertainty  in  not  expressing  the  number  was  doubted;  for  the 
food.  plaintifl*  it  was  urged,  that  the  course  was  so  in  Durham,  and  that  .the  declara- 

tion was  according  to  the  plaintiff's  lease;  and  as  this  was  the  constant  course 
in  Durham,  so  it  was  well  enough  understood  in  those  parts.  And  the  Court 
were  satisfied  such  ejectments  were  usual  in  Durham^  and  afiimed  the  judg- 
ment. 

(u)  Orchard.!     («)  Pannaore: 
Pemble  V.  Sterne.  E.  T.  1666.  K.  B.  I  Lev.  212. 
Motion  in  arrest  of  judgment,  because  the  ejectment  was,    among  other 
Ejectment  things,  de  pannaf^ium,  whereof  an  ejectment  does  not  lie;,  for  pannagiam  is  btit 
J^®*^     ®a  priviteg-e  of  taking  pannage;  and  of  that  opinion  were  the  Court. — Judg^ 
nage/  ment  arrested. 

(mj)  Rivulet.     See  posty  dir.  Watercourse. 

(x)  RoovM. 
Sullivan  v.  Seagrave.  E.  T.  1725.  K.  B.  I  Stra*  695. 
Ejectment       Qn  a  writ  of  error  brought  on  a  judgment  in  Ireland,  in  ejectment,  for  part 
"     rt   f     ^^  *  house,  known  by  the  name  of  the  Three  Kings,  in  A — ,  it  was  objected^ 
hoose  *'  ^  ^^^^  an  ejectment  would  not  lie  for  part  of  a  house,  and  that  the  sheriff  could 
called' A. $   i^of  know  of  what  part  he  was  to  deliver  the  possession;  and  2  Roll.  Rep^ 
43;  11  Co.  Saville's   case,  4  Mod.  166;  Mo.    702;  Lutw.  974;  March.  97; 
Salk.  254;  were  cited.      But  the  Court  were  of  opinion  it  was  well  enougb, 
the  situation  of  the  house  being  sufficiently  described,  and  the  same  certainty 
is  never  required  in  an  ejectment  as  in  a  prcscipe;  therefore  the  judgment  was 
affirmed. 

[  684  ]  {y)   Tenement y  or  messuage, 

1.  GooDTiTLB  V.  Walton.  E.  T,  1728.  K.  B.  2  Stra.  834.  S.  P.  Coplestok 
Ejectment  v.  Piper.  E.  T.  1696.  K.  B.  1  Ld.  Raym.  191; 

will  not  lie  Af\er  verdict  in  ejectment,  the  judgment  was  arrested,  because  it  was  for  tt 
for  a  tene    messuage,  a  garden,  and  a  tenement;  whereas  de  uno  ienemento  will  not  lie. 

•  2.  Hexuam  v.  Coniers.  T.  T.  1687.  K.  B.  3  Mod.  238. 

tJnlefs  it  In  ejectment,  the  plaintiff  declared  de  uno  messuageo  sive  tenementoi  and  had 
has  an  addi  ^  verdict.     On  motion,  the   Court   arrested  the  judgment,  because  an  eject- 

*  Bat  the  term  *'  monntains'-'  for  land  in  England  is  too  nncei-tain;  see  Hard.  57. 

t  Formerly,  it  was  considered  that  ejectment  did  not  lie  for  a  manor,  withoni  describing 
the  quantity  and  species  of  the  land;  see  Het.  146;  Litt.  Rep.  299;  Latch,  61.  But  now 
it  seems  saflScient  to  declare  for  a  manor,  era  moiety  of  a  manor  generally;  see  Adam8»£- 
jectmont,  28, 

t  Ejectment  lies  for  an  orcbord ;  see  1  Ler.  58. 

$  So,  it  may  be  maintained  for  a  r»0B  tr  cbamber  oa  a  Mrtain  ftory;  tee  S  Leon.  IIO. 
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ment  will  not  lie  for  a  tenement,  it  being  a  word  of  an  uncertain  signification; 
but  it  is  good  if  it  has  an  addition,  as  ''  The  Black  Swan."  See  Copleston 
V.  Piper,  1  Ld.  Raym.  191;  Goodtitle  v.  Walton,  2  Stra.  834;  Cro.  Car. 
h55;  March.  96;  Jones,  454;  Hard.  173;  JVoy,  «6;  1  Sid.  295;  3  Leon. 
228;  3  Wild. '23;  Barnes,  150;  4  Mod.  136;  1  Burr.  643;  2  BaC.  Ab.  169; 
Cowp.  350. 

3.  GooDRiOHT,  D.  WelsiI,  V.  Flood.  M.  T.  1723.  C.  P.  3  Wils.  23. 
In  ejectment,  the  plaintiff  declared  for   one   messuage  or  tenement.     On  ^'<"  ^^'  • 
motion  in  arrest  of  jCidgment,  the   Court  reluctantly  held,  that  the  judgment '"•*^°*8® 
must  be  arrested.  i„g„( 

4.  Doe,  d,  Bradshaw,  v.  Plowman.  E.  T.  1801.  K.  B.  1  East, 44 1.  S.  P. 
DbE,D.  Steward,  V.  Danton.  M.  T.  1785.  K.  B.  1  T.  R.  11. 
Ejectment  for  two  messuages,   two  dwelling-houses,  and  two   tenements.  Or  measm 
Motion  in  arrest  of  judgment,  because   of  the   uncertainty  of  the  latter  des-  "8®  *^^^ 
cription.     The  Court  made  the  rule  absolute,  referring  to  the  cases  of  (Jood-  ®"®*"®'*  • 
title  V.  Walton,  2  Str.  834;  and  Goodright  v.  Flood,  3  Wils.  23.  Burafier 

6.  Goodtitle,  d.  Wright  v.  Otway.  E.  T.  1807.  K.  B.  8  East,  357.       verdici  in 
Plaintiff  had  declared  for  a  messuage  and  tenement.     A  rule  nisi  had  been  an  eject 
obtained  to  arrest  the  judorment  for  its  uncertainty.  A  motion  was  now  made  to  'nent  for  a 
enter  the  verdict  according  to  the  judge's  notes  for  the  messuage  only.      This  ™«^saage 
was  opposed,  on  the  ground  that  it  could  not  be  done,  unless  the  lessor  of  the^^^^  ^y^^ 
plaintiff  released  the  damages,  which  were  entire,   and  could  not  be  severed  conrt' gave 
by  the  act  of  the  Court,     Std  per  Cur.      The  rule  obtained  to  enter  the  ver- Jeave,  even 
diet  as  suggested  must  be  made  absolute.      The  damages  need  not  be  releas-  pending  a 
ed:  they  were  merely  nominal,  and  will  follow  the  verdict  for  the  messuage,  '■°*®  \^  '^ 
in  the  same  manner  as  if  the  question  had  occurred  at  the  trial,  and  the  verdict  [^5-0,^^ 
had  in  the  first  instance  been  taken  for  the  messuage  only.  on  fl^^ 

See  2  Str.  834;   1  East,  441 ;   1  ibid.  295;  Cro.  Eliz.  186.  groand  of 

nDcertaioty  to  enter  a  verdict  according  to  the  jadge^s  notes  for  the  moasaage  only. 

(z)   Tithes.  |  586  ] 

Camell  t.  Claverino.  T.  T.  1700.  K.  B.  2  Ld.  Raym.  789. 
In  ejectment,  after  verdict  for  plaintiff,  motion  was  made  in  arrest  of  judg-  Ejectfnetit* 
ment,  that  ejectment  did  not  lie  for  small  tithes.     But  the  Court  overruled  the  ^^^  f^' 
objection.  ™»«. 

(a  1)   Undtrwood.j[ 

(6  1)   Vestry, X 
(c  I)    Watercourse,^ 

VII.  RELATIVE  TO  THE  DECLARATION.  Dedara 

(A)  In  general.  jec?men1  bo 

(a)   Whether  by  bill  or  ori^nal,  \^    ^    ^,^ 

Doe,  d.  Thomas,  v.  Roe.  H.  T.  1814.  K.  B.  2  Chit.  Rep.  171.  ginal,  and 

Motion  for  judgment  against  the  casual  ejector,  stating  that  the  declaration  notice  to 
was  by  original,  and  the  notice  at  the  foot  thereof  was  not  "  wheresoever,  &c."  tenant  as  if 
but  as  in  proceedings  by  bill  in  the  King's  Bench.     Per  Cur,    It  is  sufficient.  **^m^*^^*'1 

(6)  Hotv   entitled,  the  entry  of 

1.  Anon.  M.  T.  1815.  K.  B.  2  Chit.  Rep.  172.  S.  P.  Anon.  H.  T.  1816.  id.  judgment. 

173.  S.  P.  Anon.  E.  T.  1817.  id.  173.  . 

The  declaration  was  entitled   T.  T.  1816,   which   had  not  yet  arrived,  and  J| |°"fi  ^*"* 

*  By  the  82  Hen.  8.  c.  7.  and  not  at  common  law,  lies  for  tithes,  or  for  a  portion  of 
tilhei;  see  Hard.  67;  Cro.  Car.  301;  H.  Jones,  521.  Bat  it  does  not  lie  where  the  tithes 
art  not  taken  in  kind,  bat  an  annual  som  is  paid  in  liea  thereof;  see  Dyer,  116.  (a.) 

t  Underwood  is  recoverable  in  ejectment;  see  2  Roll.  Rep.  482. 

4.  Ejectment  lies  for  <*  a  certain  place  called  the  vestry;"  see  3  Lev.  95. 

§  Ejectment 'will  not  lie  for  a  watercourse  or  rivulet,  unless  described  as  so  many  acres 
of  land  covered  with  water;  see  Yelv.  143.  But  it  may  be  maintained  for  a  pool  of  water, 
because  the  word  comprehendii  both  land  and  water;  see  Co.  Lit.  6.   (b.). 

II  In  the  King's  Bench  the  procoeding^i  may  be  either  by  bill  or  original:  the  latter  how- 
ever, k  the  most  usual  and  preferable  mode;  because  no  writ  of  error  can  be  brought,  ex- 
cept io  parliaisent.  And  in  the  Common  Pleas,  tho  declaration  is  always  framed  as  if  bj 
or^nal;  pte  Adams,  Ejecimeat,  181. 
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^loee  not  tI  there  was  no  date  to  the  notice  further  than  that  of  the  seryice  thereof.    How- 

****^*     -   ever,  Le  Blanc,  J.  thought  it  an  immaterial  error. — Rule  absolute. 

Ther  fbJ     ^-  G«>o»TiTLE,  D.  Ranger,  v.  Roe.  H.T.  1815.  K.  B.  2  Chit.  Rep.  172. 

dedaration      Motion  for  judgment  against  casual  ejector.      The  declaration  was  entitled 

pntitled  M.  Michaelmas  term,  54  Greo.  3.  instead  of  55  Geo.  3.  and  the  notice  to  appear 

T.  65  Geo.  vas  dated  1 1th  January,  1315,  requiring  the  tenant  in  possession  to  appear  in 

8.  bat  ao    the  next  Hilary  terra.     The  Court  made  the  rule  absolute. 

Vf.^f«*  (c)   Venue. 

1815,  to  kp  '•  Foster  v.  Burden.  H.  T.  1709.  K  B.  11  Mod.  263. 

pei^r  npx%        Judgment  was  given  in  ejectment  on  a  demise  of  three  years.     The  defen* 

HiUrj        dant  brought  a  writ  of  error,  and  sued  out  a  scire  facias  qiiare  excctdio  non;  $b 

ferm,  if       which  the  plaintiff  in  error  pleaded,  that  he  had  paid  200/.  in  satisfaction  of 

|{ood.      .   f^Q  term  and  damages;  and,  on  iasije  joined,  motion  was  made  to  change  the 

The  Twiiie  yenue  out  of  Yorkshire  into  Middlesex.     Bpt  the  Court  denied  the  motion 

!•  looalj      because  the  ejectment  was  local. 

2.  Mayor  op  London  v.  Cole.  E.  T.  1798.  K.  B.  7  T.  R.  Sas.  8.  P.  Qoodt 
Aad  iflatd  win  v.  Blackman.  3.  Lev.  334, 

u  a  ^H  Per  Lawrence,  J.  Even  after  verdict  in  ejectment,  if  the  venue  be  laid  io 
nuT^be'ob  ^  ^rong  county  it  seems  fatal,  because  a  difficulty  would  arise  with  respect  to 
iaotad  tQ  afthe  execution;  for  the  sheriflT  of  one  county  cannot  deliver  the  possessioa  of 
tw  f  erdtoi';  land  in  another. 

4nd  wher«  3.  €rooDTiTLB,  D.  Pixsert,  Lammiman.  M.  T.  1815.  K.  B.  6  Esp.  128. 
parithMare  The  declaration  described  the  premises  as  ^'  situate  in  the  united  parishes  of 
oaited  for  gi.  G.  M.  and  St.  G.  B."-^he  evidence  proved  them  to  be  in  the  pariah  of  St, 
P"™**'  j-G.  B.  It  was  urged  to  be  a  ground  of  nonsuit;  and  of  that  opinion  was 
^]J^^* "  Lord  BUenborough,  C.  J.,  vfho  said,  (hat  for  all  purposes^  eji^cept  parochial, 
WMt  be      the  parishes  were  distinct. 

Iirsegbit  H  6.  Goodtitlb,  d.  Brbmriooe,  v.  Walter.  M.  T.  18  IS.  C.  P.  4  Taunt.  671. 
oiMt  bfi  Lands  were  averred,  in  a  declaration  in  ejectment,  to  be  in  the  parish  of 

\  687  1  West  Putworth  and  Broadworthy.  At  the  trial  they  were  proved  to  be  part? 
|a^liB  tk«  ij  gituated  in  the  former,  and  partly  in  the  latter.  It  was  .therefore  objected 
Slhm  it  r«  ^^^^  ^^^  construction  of  the  declaration  was  to  describe  all  the  lands  as  lying 
ally  iiM.  tn  one  parish,  named  West  Putworth  and  Broadworthy;  and  that,  since  it  was 
3^1^  ^^^  in  proof  that  there  was  no  such  parish,  there  was  a  fatal  variance  in  the  des- 
»6Di  ia  a  cription  of  the  premises.  The  plaintiff,  however,  recovered,  and  the  Court 
daolwaiioB  now  confirmed  the  verdict. 

iia  •f99i        meat  that  lan^  were  in  the  parbh  of  A.  and  B.  and  proof  that  part  are  ia  A.  and  post  iii 
B.  is  no  variaaoe. 

P»rty>  (d)  ParHes.'\ 

toTw-th^  I.  Doe,  d.  Shepherd,  v.  Rob.  H,  T.  1820,  K.  B.  2  Chit.  Rep.  171. 
blaoQnieni  -^  motion  was  made  for  a  rule  m«,  why  the  name  of  one  of  several  lessors 
Ml  eiie  of  '  of  plaintiff  should  not  be  struck  out  of  declaration,  he  having  been  made  co^ 
•evarf  1  let  lessor  without  his  consent,  and  without  any  tender  of  indemnity.  Such  lessor 
•on.  niAv  swore  to  these  facts.  The  motion  was  opposed  on  the  ground  of  its  being  prer 
be  eraae4    feature;  but  the  Court  made  the  rule  absolute. 

^J|^^  2.  Dob,  d.  Hammbk,  v.  Fillis.  H.  T.  1818.  K,  B.  2  Chit.  Rep.  170. 
B  t  rd'ei  ^j®<^tment  on  several  demises:  the  plaintiff  obtained  a  verdict  only  on  the 
in^ieet  ^''®*  demise^  stated  to  have  been  made  by  the  corporation  of  Plymouth.  At 
ment  was  ^^®  trial,  evidence  was  given  that  the  corporation  had  given  no  authority  for 
set  aside,  *  The  declaration  shoald  be  entitled  of  the  term  immediately  preceding  the  vacation 
th«  demise  in  which  it  is  delivered;  see  Adams,  Ejectment,  181;  and  the  demise  and  ouster  are  fre- 
(aid  in  the  qaently  laid  after  the  term  of  which  the  declaration  against  the  casual  ejector  is  entitled, 
deela^tion.  and  no  objection  can  be  taken,  beeaose  the  nominal  defendant  cannot  demur,  and  the  real 


ment,  181. 

t  Any  names  may  be  adopted  for  there  nominal  parties;  bnt  the  common  names,  John 
Doe  for  the  supposed  plaintiff,  and  Richard  Roe  for  the  oasnal  ejector,  are  preferable; 
thoagh  nsoal,  it  is  not  essential,  to  insert  the  supposed  addition  of  the -defendant;  the  stat. 
1  Hen.  6.  c.  6.  not  eiteading  to  declarations;  see  8  B.  &  P.  899, 
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tli€|ir  names  to  be  used;  and,  on  this  ground,  and  on  an  affidavit  that  no  such  Though  the 
authority  had  been  given,  the  verdict  was  set  aside.  insertion  of 

3.  Asos,  H.  T.  1816.  K.  B.  I  Chit.  Rep.  573.  n.;  S.  C.  2  id.  173.  the  real  de 

Motion  for  judgment  against  casual  ejector,  uppn  usual  affidavit  of  service.  j,**Jjj*°*^" 
Defendant's  real  name  was  inserted  at  the  beginning  of  the  declaration  instead  the  boffia 
of  the  casual  ejector.  *  ning  of  the 

Per  Uolroyd^  J,     You  may  have  your  judgment;  but  it  is  worth  your  con- fieclaration 
stderation,  whether  it  will  not  be  advisable  to  amend;  for  if  the  defendant  should  »"»^e»d  of 
think  fit  to  move,  he  may  probably  set  aside  the  proceedings.  ^  ^'  of  the 

(e)  Day,     See  post,  div.  Formal  parts  of  Declaration,  "  Statement  of  the     tor°waaf^° 

Demise."  holden  no 

(/)   To  be  writien  on  one  side  of  the  paper  only.  bar  to  the 

Doe,  d,  Irwin,  t.  Roe.  T.  T.  18*29.   K.  B.  1  D.  &  R.  662.  entry  of 

A  rule  had  been  obtained  (and  which  was  now  made  absolute)  to  show  ^?**^'J1"*t 
cause,  why  the  service  of  seventeen  copies  of  declarations  in  ejectment  upon  J.  .» 

as  many  tenants  in  possession,  should  not  be  set  aside  for  irregularity,  on  the  ^^  geferal* 
ground  that  the  copies  had  been  engrossed  on  both  sides  of  the  paper,  contra-  copies  of 
ry  to  the  practice  of  the  Court,  and  in  fraud  of  the  revenue  laws,  not  being  declara 
properly  stamped  conformably  to  the  provisions  of  48  Geo.   3.   c.  149.  s.  2.  tionsine 
whicli  requires,  that  all  copies  of  proceedings,  upon  which  the  stamp  of  4d.  isJecrment 
imposed,  should  be  written  in  the  usual  and  accustomed  manner  in  which  such  ^g'^eld  ^ 
papers  are  written.  irreglar,  it 

appearing  that  both  sides  of  the  paper  had  been  written  on  to  the  prejodice  of  the  revenue 
lawi  imposing  a  duty  of  id,  a  sheet.  A  declara 

(B)  FoRMA^  PARTS.  tion  in  e 

(o)  Descriptionof  the  premises,  (see  sAso  ante,  oS6.  div.   (c.)  Venue,)  or  5iife- jecimeni* 

ject  maUer  of  the  action,  "®®^  "°* 

Connor  v.  West.  M.  T.  1770.  K.  B.  6  Burr.  2672.  ciw'lisTe 

Per  Lord  Mansfield,  C.  J.     It  has  been  determined,  over  and  over  again,  ^^^^^p^^ 
thai  such  exact  and  precise  certainty  is  not  necessary  in  the  declaration  as  in 
the  prcecipe.  After  ver 

(6)  Descripiionof  the  situation.  diet,  the 

GooDRiGHT,  D.  Smallwood,  V.  Strother.  E.  T.    1769.   K.  B.  2BIac.  706.  v>ll.»» 

In  ejectment  after  verdict  for  tlie  plaintiff,  it  was  moved  in  arrest  of  judg-  ^w'**'?  *"• 
raenly  that  no  vill  was  mentioned  in  which  the  lands  demised  lay;  but  on  show-  fie^iQar'bo 
ing  cause,  it  appeared  that  in  the  subsequent  part  of  the  declaration  it  was  collected 
stated  that  the  defendant  at  H.  aforesaid,  ejected  the  plaintiff  from  the  said  from  the 
lands,  &c.     The  Court  held,  that  this  amounted  to  a  sufficient  certainty  that  viil  in 
the  lands  lay  in  the  vill  of  H.  ^^'""^  ^*»®.« 

(c)  Statement  of  the  demise,^  laid"*"*  "^ 

Ip  BiNER  v.  JuNBR.  Summer  Assizes,  1697.  K.  B.  1  Ld.  Raym.  726.       xh  d 
It  was  ruled  by  Holt,  C,  J.,  that  coparceners  may  join  in  ejectment;  and  he  ^^^y  [^^  ^j^ 
•aid,  the  case  in  Moor,  682.  n.  939.  was  not  law.  jointly  by 

2.  Doe,  d.  Ludham,  v.  Fenn.  H.  T.   1812.  K.  B.   3  Campb.    190.    S.  P.  parceners. 
Roe,  d.Rafer,  v.  Lonsdale.  H.  T.   1810.  K,  B.  1-2  East,  39.  S.  P. 
Doe,  d.  Marsack,  v.  Read.  H.  T.  1810.  K.  B.  12  East,  57, 

*  For  a  ehnreh,  chapel;  11  Co.  25;  cottage,  hoase,  or  stable;  1  Lev.  58;  Cro.  Jac.  654; 
^nght  to  deacribe  tbem  by  the  appellation  of  '*  messuage."  Bat  tenement;  2  Stra.  834;  1 
Ld.  Raym.  191;  withoot  an  addition;  3  Mod.  38;  messuage  or  tenement;  3  Wils.  23;  or 
meflfuage  and  tenement;  I  East,  441,  1  T.  R.  11;  are  too  uncertain.  Though  a  **  certain 
place  called  a  vestry;"  8  Lev.  95;  kitchen,  or  rooms  on  a  certain  stoiy,  seems  good;  see 
8  Lev.  95;  1  Stra.  95;  8  Mod.  210.  So  a  declaration  lor  a  manor;  Adams,  Ejectment, 
38;  or  mills,  withoQt  statinff  what  kind,  is  sufficient;  1  Mod.  70.  In  general,  lands  will 
he  snfficently  described  by  the  provincial  terms  of  the  counties  in  which  they  lie,  as  inNor- 
folky  ?' five  acres  of  Alder  Carr;**  see  Stra.  1063;  Burr.  623.  The  term  close  is  too  un- 
certaiat  unless  named,  or  the  nutnber  of  acres  and  their  contents  be  described;  5  Burr. 
2672;  4  Mod.  97.  So,  ejectment  for  the  produce  of  land  must  be  for  the  produce  itself, 
as  grass,  and  not  for  the  land;  see  2  T.  R.  451.  So,  a  watercourse  or  rivulet  must  be  de- 
Hcribed  as  so  many  acres  of  land  covered  with  water;  see  Yelv.  163;  Co.  Lit.  5.  b. 

t  If  there  be  any  doubt  as  the  party  in  whom  the  title  is  vested,  it  is  nsual  to  declare 
open  several  distinct  demises  by  the  several  persons  concerned  in  iaterest;  see  Ada&ia*  £- 
jeetment,  184. 
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r  ^89  ]  The  declaration  contaiDed  three  several  demises  for  thb  whole^  Ist.  bjr  A«, 
Or  joint-  o^^  by  B.,  and  dd,  by  C. ;  all  of  whieh  were  laid  on  the  same  day.  It  appear- 
*h°*"h  •  •  ®^  *^*^  *^®y  had  jointly  granted  a  lease,  to  the  defendant,  under  which  he  had 
noHncom  ^  paid  rent,  but  which  had  ea^pired.  It  was  argued  that  it  must  be  taken  that 
bant  on  ^^®  lessors  of  the  plaintiff  were  joint-tenants;  and,  as  there  was  not  any  joint 
them  to  al   demise,  the  plaintiff  could  not  recover. 

lege  a  joint  Sed  per  Lord  Ellenborough,  C.  J.  By  the  three  demises,  the  nominal  plain- 
demise;  tiff  must  be  considered  to  have  the  same  interest  in  him  which  was  formerly- 
conveyed  to  the  defendant  by  the  lease,  which  has  expired.  No  incongruity 
will  appear  on  the  record;  for  the  premises  are  stated  different  in  each  demise, 
and  no  inconvenience  will  follow  to  the  defendant,  for  only  one  writ  of 
possession  can  be  taken  out;  he  can  only  become  ejected.  If  the  judg* 
mcnt  should  be  in  any  manner  abused,  the  Court  can  interfere  by  staying  pro- 
ceedings. 
3.  Heatherly,  d.  Worthingtov,  v.  Weston.    E.  T.-  1763.  C.  P.  9 

Wils.  2.-32. 
B\it  ten.^nu  Jq  ejectment,  after  verdict  for  the  plaintiff,  the  question  was  whether  tenants 
ID  common  j^j  common  can  make  a  joint  demise?  The  lease  in  the  declaration  being  laid 
I  a  joint  ^^  ^^  of  the  joint  demise  of  the  plaintiff's  lessors,  who  appeared  to  be  tenants 
demise.  ^^  common,  the  whole  Court  were  of  opinion,  that  tenants  in  common  cannot 
join  in  making  a  lease;  for  their  estates  are  several  and  distinct,  and  there  is 
no  privity  between  them. 
Under*  4.  DoE,  D.  Bryant,  v.  Wipplk.  T.  T.  1795.  K.  B.  1  Esp.  S60. 

joint  de  In  ejectment,  by  two  tenants  in  common,  the  declaration  stated  a  joint  de- 

"'if*i**^  *  ®mise  of  the  whole,  and  a  separate  demise  by  each,  but  of  the  whole  premises. 
ond^videJ  ^^^^  Kenyon,  C.  J.,  held  that  under  a  demise  of  the  whole,  an  undivided 
moiety  may  n)<>iety  might  be  recovered. 

be  reeoTer  5.  GooDTiTLE,  D.  Gallawat,  v.  Herbert.  £.  T.  1792.  K.  B.  4  T.  R.  680. 
ed.  The  defendant  was  in  possession  of  certain  premises,  in  which  possession 

The  day  ofshe  was  to  continue  until  Michaelmas,  1791.  ki  the  spring  of  that  year,  there 
demise  ^as  a  parol  agreement  entered  into  between  the  lessor  of  the  plaintiff  (her 
I  A90  1  landlord)  and  the  defendant,  that  she  should  hold  the  premises  from  the  Mi- 
™"'**'®*°**chaelmas,  1791,  for  four,  eight,  or  twelve  years.  The  lessor  brought  eject- 
the^tiine  ^  ™ent,  and  laid  his  demise  on  the  Ist  of  October;  possession  was  demanded  oa 
when  the  the  5th  of  the  same  month,  but  refused.  Some  repairs  were  done  by  the  de- 
claimant's  fendant  a  few  days  after  the  agreement  was  made.  The  defendant  had  a  ver- 
title  accra  diet,  which  it  was  moved  should  be  set  aside.  But  the  Court  were  of  opinion 
^^'*  that  the  plaintiff  could  not  recover,  he  having  laid  his  demise  on  a  day  prior  to 

the  determination  of  the  tenancy. 
Andwhere,       6.  Roe,  d.  Wrangham,  ».  Herset.  M.  T.  1771.   C.  P.  3  Wils.  274. 
on  the  de        The  lessor  of  the  plaintiffclaimed  by  descent  from  his  ancestor,  who  died 
befr^hyde  ^1*^®  Ist  day  of  January,  1771,  at  five  oMock  in  the  morning;  and  the  de- 
scent, the    ^^^^  ^^^  ^^^^  ^^  ^^^  declaration  on  the  same   1st  of  January,  to  hold  from 
demise  was  the  31st  day  of  December  then  last  past. 

laid  on  the       Per  Cur,     If  my  ancestor  die  at  five  o'clock  in  the  morning,  I  enter  at  six, 
day  bis  an   and  make  a  lease  at  seven  o'clock,  it  is  a  good  lease.     It  is  said,  there  is  no 
•T^vaslioi    ^^*^^^^"  *"  ^  ^^3'>  *^"*  ^^^^  ^  fiction  in  law,  fidio  juris  neminem  Ic^dere  debet;  but 
den  good     ^'^  much  it  may,  and  this  is  seen  in  all  matters  where  the  law  operates  by  re- 
after  ?er  *  And  it  is  nsaal  to  lay  the  demise  as  far  bnck  as  the  lessor's   title  will  admit,  and  if 
diett           there  he  any  doubt  as  to  the  period  at  which  the  title  accmed,  different  demises  on  several 
days  must  be  alleged;  nee  Borr.  665.     And  when  an  entry  is  essential  to  support  eject- 
ment, the  demise  must  be  laid  subsequent  to  the  entry;  see  And.  125;  Stra.  1086;  Wil- 
es, »27. 

1  In  an  ejectment  by  the  snrronderee  of  copyhold  premises,  the  demise  may  be  laid  a- 
gainst  all  persons  but  the  lord,  on  a  day  between  the  time  of  surrender  and  admittance* 
provided  the  surrenderee  be  admitted  after  trial;  Holdfast  t.  Clapham,  1  T.  R.  500.  a- 
bridged  ante,  vol.  vi.  p.  407.  But  the  assignees  of  a  bankrupt  cannot  lay  the  demise  be- 
fore the  date  of  the  bargain  and  sale;  Doe,  d.  Esdaile,  y.  Mitchell,  2  M.  &S.  446.  abridged 
ante,  vol.  iii.  p.  817.  So  in  ejectment  by  the  assignee  of  the  insolvent  debtor,  the  demiae 
most  be  laid  after  the  actual  execution  of  the  assignment;  Doe,  d.  VVhatley,  v.  Telling,  2 
JBaat,  257.  abridged  poft,  tit,  loiolvoat  pebtcr.    Bo,  in  sfeocmeot  by  ovBiveers,  the  dtm' 
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Ifltidd,  dnd  division  of  an  instant,  which  are  fictions  in  law.  Ifamttnwere 
born  on  the  1st  of  February,  and  lived  to  the  31st  of  January,  twenty-one  years 
after,  and  at  five  o'clock  in  the  morning  of  that  day  makes  his  will,  and  dies  by 
six  at  night,  that  will  is  good,  and  the  devisor  is  of  age;  "2  Ld.  Raym.  1036. — 
In  1  Lutw.  108.  and  Small,  d.  Baker,  v.  Cole  and  Skinner,  2  Burr.  1 162,  a- 
mendments  in  ejectment  are  carried  much  further  than  formerly.  1st,  A  ver- 
dict cures  a  defect  in  setting  out  the  title,  though  it  cannot  cure  a  defective  ti- 
tle; adly.  After  a  verdict,  if  the  objection  be  grounded  upon  the  mere  mistake 
of  the  clerk,  or  a  tVifling  nicety,  there  is  no  need  of  any  actual  amendment  at 
all,  the  Court  will  overlook  the  exception.  By  fiction  in  law,  the  whole 
term,  the  whole  time  of  the  assizes,  and  the  whole  session  of  parliament,  may- 
be, and  rometimes  are,  considered  as  one  day;  yet  the  matter  of  fact  shall  o- 
verturn  the  fiction,  in  order  to  do  justice  between  the  parties. 
7.  Doe,  d.  SHERB,y.  Porter.  H.  T.  1789.  K.  B.  3  T.  R.  13.  S.  P.  Bed- 
ford V.  Dendiox.  M.  T.  1764.  K.  B.  Bull.  N.  P.  1066. 

In  ejectment,  the  term  was  laid  to  "  have  and  to  hold  the  said  premises  for  The  length 
seven  y«or«."     On  demurrer  it  was  contended  that  the  lessor  of  the  plaintiff*'*^  *c2***t" 
had  not  such  a  quantity  of  interest  as  would  support  a  demise  for  seven  years.   '    j       J 
But,  the  Court  said:  the  interest  of  the  plaint iflf  cannot  be  in  any  manner  a^-commensu^ 
fccted  by  the  length  of  time  stated  in  the  declaration,  the  whole  of  which  being  rate  with 
an  absolute  fiction.  the  demise 

8.  Roe  v.  Williamson.  T.  T.   1674.  K.  B.  2  Lev.  140.  l«icl; 

The  lease  declared  upon  was  for  five  years.  The  jury  found  that  the  plaintifTThough  for 
had  only  a  lease  for  three  years.  T-^^^'  * 

Hale,  C.  J.,  and  Wilde,  J.,  held  that,  though  in  ejectment  the  lease  is  ficti-  fnicf-oblain 
tious,  yet  the  plaintiff  must  declare  on  such  a  lease  as  suits  with  the  title  of  his  ^^ 
lessor  here.     If  he  recover  at  all  he  must  recover  a  term  which  is  two  years 
longer  in  duration  than  his  title.     But  Twisden,  J.,  differed. 
9.  FuRLEV,  D.  Mayor  op   Canterbury,   v.  Wood.    T,  T.   1794.  .K.  B.   1  In  pject 

Esp.  199.  "»«"«  bj  a 

In  ejectiDent,  the   plaintiff  declared  on  a  demise  from  the  corporation  of  corpora 
Canterbury.     It  was  objected  that  the  deed  should  be  proved.  thedemige 

But,  per  Lord  Kenyon,  C.  J.  As  a  corporation  could  only  make  a  lease  need  not  be 
by  deed,  under  the  corporation  seal,  the  same  rule  holds  as  in  the  common  stated  to  be 
case  of  a  demise,  which  never  is  proved.  ^y  deed; 

10.  .Partridge  v.  Ball.   H.  T.  1695.  K.  B.   1  Ld.  Raym.  136.  Thounrh  for 

In  ejectment  for  lands  on  the  demise  of  the  corporation  of  Bury,  after  ver-  merl>  it 
diet,  it  was  moved,  in  arrest  of  judgment,  that  it  does  not  appear  on  the  record  was  other 
that  the  lease  was  by  deed.     But  it  was  adjudged  that  it  was  aided  by  the  ^'®®  *'®^'"* 
verdict.  verdict. 

11.  NoKE  v.   Windham.  E.  T.  17Q5.  K.  B.    1  Stra.  694.  S.  P.    Anon.  T.  The  demise 

T.  1773.  K.  B.  Cowp.  1^28.  "?3'  *>« 

The  lessor  of  the  plaintifl  being  an  infant,  the  Court  obliged  him  to  name  a  jnf^„p  5"  | 
good  plaintiff,  who  might  be  answerable  for  costs.  j,jg  gnirdj 

(d)   Slalement  of  the  eniry.'^     {e)   Slatemeni  of  the  otater.J  must  be 

(f)   Statanent  of  the  nolice  to  appear,  plaintiff. 

1.  Doe,  d.  The  Governors  of  the  Hospital  of  St.  Margaret,  Westmin-    |  59^^  ] 

BTER,  V.  Roe.  E.  T.   1817.  C.  P.   1  Moore,  113. 
This  was  a  motion  for  judgment  ajrainst  the  casual  ejector.     The  notice  at  ^"«  notice 
the  bottom  of  the  declaration,  it  appeared,  had  been  affixed  to  the  door  of  an  j-     .  j^ 
empty  house,  addressed  to  the  personal  representatives  of  the  deceased  tenant  ^^^  tennnt 

fboald  be  laid  by  the  overseers  for  the  time   being  when  the  ejectment  is  brought,  if  the  by  name; 
tenant  has  done  any  act  recognizing  th^  holding;  if  not,  the  demise  mast  be  laid  to  ^le  set 
of  oYcrseers  to  whom  he  has  acknowledged  a  tenancy;  see  Doe,  d.  Grandy,  t.  Clarke,  14 
East,  488.  abridged  ante,  p.  570. 

*  See  ante,  vol.  vi.  p.  635.  640. 

t  It  is  not  necessary  to  allege  any  time  oP'eatry;  see  2  Roll.  Rep.  46G;  Latch.  199. 

X  The  ouster  shall  be  stated  to  have  been  after  the  commencement  of  the  onpposed  de- 
mise, and  it  is  not  unasoal,  though  nnnecetsarj,  to  mention  a  pariicularday;seeCro.  Jac. 
911;  del  W.N.  P.  698.  4th  Ed. 
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generally.  The  Court  deemed  such  service  insufficient;  as^tfthe^e  had  beeif 
represeutatives  who  had  taken  possession,  they  should  have  been  addresMd 
by  name;  if  not,  the  lessor  of  the  plaintiffs  should  have  proceeded  aa  m  the 

And  it  is     case  of  a  vacant  possession. 

better  to  in  2,  ^NON.  T.  T.   1818.  K.  B.  1  Chit.  Rep.  673.  n. 

ohristian         Motion  for  judgment  against  the  casual  ejector,  the  second  name  of  tlia  tea- 

and  aar       ^^^  ^"  possession   in  the  declaration  and  notice  being  in  initiaki  as  John  B. 

names;       Jones,  for  John  Benjamin  Jones. 

Abbott,  C.  J.     I  think  it  sufficient. — ^Rule  for  judgment  accordingly. 

For.  where  ^-  ^°^»  ^' ^>  ^-  ^^*-   '^   ^'  }^^^'  ^'  ^    ^  ^****-  ^®P-  ^''^• 

the  chris         Motion  for  judgment  against  casual  ejector.     The  notice  to  appear  at  the 

tiaa  name  of  bottom  of  the  declaration  merely  described  the  party  as  Mrs.  Hicka,  without 

tenant  was  any  Christian  name.     The  defendant's  person  was  sworn  to,  as  being  the  tea-' 

omitted,  it  jujj  \^  possession.     Nothing  was,  however,  taken  by  the  motion. 

re^lar-    *'  ^-  ^^^>  ^'  P^^RsoN,  v.  RoE.  M.  T.  1820.  C.  P.  5  Moore,  73, 

Th      h  th       Several  tenants  had  been  duly  served  with  a  copy  of  the  declaration  iir 

fact  ^oT  the  ^i^^^^^^^^ "     '^he  notice  at  the  foot  of  the  declaration  had  not  been  addreased 

notice  not   ^^  ^^Y  ^^  either  of  them.     A  motion  was  now  made  for  judgment  against  the 

being  ad      casual  ejector.     The  Court  granted  the  application. 

dressed  to    any  of  the  tenant,  who,  it  however  appeared,  had  been  all  dal?  serred,  is  not  material. 

5.  Holdfast  V.  Freeman.  T.  T.   1735.  K.  B.  2  Stra.  1049. 
sh  ^  r/b*^^      "^^^  notice  in  ejectment  was  to  appear  on  the  essoign  day  of  this  term;  and 
to  appear    ^^^^  '^^)  ^^^  ^^  should  be  to  appear  the  first  day  in  full  term,  which  ia  the  ap-^ 
on  the  first  pearance  day. 

day  of  the  6.  Anon.  E.  T.   J817.  K.  B.  cited  Adam's  Ejectment,  203. 

^V"'*  -I  '^  declaration  delivered  in  Hilary  vacation,  was  entitled  of  Easter  term, 
I  593  I  nn^  ^ije  notice  was  to  appear  on  the  first  day  of  nex<  term.  The  Court  grant- 
And  the  ed  the  rule  absolute,  for  judgment  against  the  casual  ejector  in  the  first  in- 
terna IS  "'^  stance,  during  Easter  term,  considering  that  the  tenant  could  not  be  misled  by 
and?f?e  '^^®  wrong  title  to  the  declaration,  so  as  to  imagine  he  had  until  Trinity  tenn 
livered  in  ^^  appear,  inasmuch  as  the  declaration  was  delivered,  and  the  notice  datad  one 
vacation  en  day  antecedent  to  the  assoign  day  of  Easter  term, 
titled  of  the.  uabsequent  term,  the  tenant  mast  appear  in  that  term. 
And  notice  '^'  ^^^  ^*  Greaves.  H.  T.  1830.  K.  B.  2  Chit.  Rep.  lt2. 

to  appear         Notice  at  the  foot  of  the  declaration  required  the  defendant  to  appear  in 
Trinity      Trinity  term  next,  instead  of  Hilary  term  next.     Holroyd^  J.,  was  of  opinh>ny 
term  next,  iheX  the  error  did  not  vitiate  the  proceedings. 
|o«t6ad  of     Hilary  term  next,  ia  ayailable. 

If  the  ten  8.  Anon.  T.  T.   1814.  K.  B.  2  Chit.  Rep.  171 

ant  be  eoji;  Motion  for  judgment  against  the  casual  ejector,  notice  had  been  given  for 
nizant  of  Hilary  instead  of  Trinity  term,  but  the  tenant  in  possession  was  afterwards  in- 
lake""       formed  of  the  mistake.— Rule  nisi. 

And  ad  ^'  ^^^^^^^^9  ^-  I^owling,  v.  Badland.  E.  T.  1823.  C.  P.  8  Moore,  79. 
roent^wi?!  ^"  *^®  notice  to  appear,  at  the  foot  of  a  declaration  in  ejectment,  the 
not  be  al  tenant  was  required  to  appear  in  eight  days  of  St.  Hilary,  instead  as  of 
lowed  to  Hilary  term  generally  ;  the  Court  would  not  allow  final  judgment  to  be 
be  signed  signed,  but  left  the  party  to  bring  a  fresh  action,  as  the  notice  was  irregular 
when  the     and  void. 

appc«?a  ir  ^^'  H^^zt.ewood,  d.  Price,  v.  Thatcher.  T.  T  .1789.  K.  B.  3  T.  R.  351. 
regnlar.  Motion  to  set  aside  proceedings  in  ejectment.  The  irregularity  complained  of 
'th  t*  ^^^^*  *'^®  notice  at  the  foot  of  the  declaration  being  subscribed  in  the  name 
•bonld  be  ^^  ^^®  nominal  plaintiff,  instead  of  the  casual  ejector.  On  reference  to  the 
sobscribed  Master,  the  Court  thought  this  Was  not  a  sufficient  ground  to  set  aside  the  pro- 
in  the  name  ceedings. 
of  the  casD  a)  ejector;  bat  where  it  was  in  the  name  of  the  nominal  plaintiff,  it  was  deemed  gnod. 

*  Where  the  premises  are  situated  in  London  or  Westminster.  Bnt  where  they  are  in 
any  other  county,  if  the  notice  bo  served  before  the  essoign  day  of  any  Michaelmas  or 
Easter  term,  the  time  for  the  appearance  of  the  tenant  in  possesaion  shall  be  within  (onr 
days  after  the  end  of  Michaelmas  or  Easter  term,  and  shall  not  be  postponed  till  the  fonrth 
day  after  the  end  of  Hilary  or  Trinity  term  respectively  following;  see  4  B.  &  A.  539;  % 
D.  h  B.  705, 
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11.  Anon.  E.  T.   182!.  K.  B.  MS.  cited  1  D.  <^  R.  435.  n.  ?nt  the  bo 

The  question  that  arose  in  this  case  was,  whether,  under  the  stat.  1  Geo.  4.  V^^.^Il® 
c.  87.  the  notice  at  the  foot  of  the  declaration  in  ejectment,   should  bo  signed  Jqci^j^^j^j^^ 
by  Kichard  Roe,  as  was  the  practice  before  the  passing  of  the  act,  or  by  the  Berved  in 
landlord.     Abbott,  C.  J.,  referred  to  the  statute,  and  was  clearly  of  opinion,  parsaance 
that  the  notice  ought  to  come  from  the  landlord.  of  1  G.  4. 

(C)    As  TO  THE  SERVICE.  f    ^^4    ] 

(a)  Jh  what  time.*  ?•  ®f-  "™* 

(6)   On  whom.  .  byJglTliLd 

\st.  Li   General  lord  him 

1.    Of  ike  s^entral  rule.  self. 

Doe,  d. V.  Badtelle.  H.  t.   1809.   K.  B.   I  Chit:  Rep.  215.  Service  of 

A  motion  for  judgment  against  the  casual  ejector  was  refused,  it  appearing  declaratioii 
from  the  affidavit  on  which  it  was  founded,  that  the  declaration  was  served  on  °°  a  party 
a  party  on  the  premises,  whom  deponent  believed  to  be  tenant  in  possession,  |?  '''"°P 
but  that  the  notice  at  the  foot  of  the  declaration  was  not  addressed  to  such  ^i  jj,©  foot 
person.  *  of  the  dec 

2.    Upon  the  tenant  himself. if  laraiion  m 

3rd.    Upon  the  tenanl^s  ivife,  child,  brothery  or  servant.  ^^  addroM 

1.  Doe,  d.  Baddam,  v.  Roe.  M.  T.   1799.  C.  P.  2  B.  &  P.  55.  tfj"*™ 

The  Court  were  of  opinion,  in  this  case,  that  service  of  a  declaration  in«    *. 
ejectment  on  tenant's  wife,  at  his  dwelling-house,  was  sufficient.  ten'jmt^s*^'* 

2.   Doe,  d.  Morland,  v.  Bayliss.  T.  T.   1796.  K.  B.  6  T.  R.  765.   S.  P.  wife  U  soffl 
Right  v.  Wrong.  2  D.  &  R.  86 .  S.  P.   1  N.  R.  308.  cient. 

In  ejectment,  the  affidavit  stated,  that  the  declaration  was  served  on  the  wife  Ifiervedoa 
of  the  tenant  in  possession  at  her  husband's  house,  but  did  not  state  that  this  the  premi 
house  was  on  the  premises.     The  Court  held  it  sufficient;  and  the  reason  why  *®*»  ®'  ** 
it  is  necessary  to  state  in  the  affidavit  that  the  service  was   on  the  wife  at*     ?°^ 
the  husband's  house,  is  to  show  that  they  were  living  together  as  man  and|,^„g^. 

3.  Anon.  T.  T,  1 8 16.  K.  B.  1  Chit.  Rep.  500.  n. 

Motion  for  judgment  against  the  casual  ejector,  on  an  affidavit  stating  that  At  least, 
the  service  of  the  declaration  had  been  made  on  the  wife  on  a  part  of  the  de- JIPPj'^^^J^*^ 
mised  premises,  but  omitted  to  state  that  the  defendant  was  tenant  in  posscB-  "   ^^^i 
sion.     He  contended,  however,  that  it  was  impliedly  affirmed. 

Bayley,  J.     I  think  so;  and  the  affidavit  seems  to  me  to  be  sufficient. 

4.  (iooDTiTLE,  D. V.  Badtitle   T.  T.  1819.  K.  B.  1  Chit.  Rep.  499.    [595  | 

S.  P.  Anon.  T.  T.  1814.  K.  B.  1  Chit.  Rep.  500.  n. 

Motion  for  judgment  against  the  casual  ejector.     The  declaration  had  been  And  it  be 
served  on  the  wife  of  the  tenant  in  possession,  who  lived   upon  the  premises.  '^?^|f.  "*l® 
This  was  considered  insufficient  evidence  of  service,  the  Court  deeming  it  re- *^**.^^^.    . 
quisite  that  the  affidavit  should  have  stated  that,thc  wife   lived   with  the  hus-  ' 

band,  or  that  the  service  was  made  on  the  premises,  or  at  the  husband's  house. 

5.  RoE,  D.  Hambroos,  v.  Doe.  T.  T.  118.  K.  B.  14  East,  441.  B"* »'  «o»^ 

It  appeared  that  service  of  a  copy  of  a  declaration,   8lc.,    in  this  action  o^K^n^MTt 
ejectment,  had  been  made  before  the  cssoign  day  of  the  term,  on  the  daughter  ^ho  declare 
of  the  tenant  in  possession,  in  the  absence  of  him  and   his  wife,    and   that  thetion  was  re 
tenant  had  since  declared  that  he  had  received   the  same.     It  did  not,  howev-  ceived  by 
er,  appear,  that  he  had  received  it  before  the  essoign  day ;  and  this,  the  court  *^?  tenant 
decided,  was  imperatively  requisite  '         P"**!"  ***  *^* 

6.  Doe  v.  Roe.  M.  T.  1822.  K.  B.  1  D.  k  R.  12.  l'^^^ 

Motion  for  judgment  against  the  casual  ejector.     The  affidavit   stated,  t^^t  ^^d  the 
the  tenant  in  possession  was  confined  to  her  bed  room;  that  service  on  her  (aSgAme  rale 
tenant  in  possession)  of  the  declaration   in  ejectment,  was  made  by   leaving  it  applies  to  a 
with  her  daughter;  who,  the  day  before  the  cs^oigri-day  of  the  term,  acknowl- servioe  on 

*  The  deelarations  must  bo  eervod  before  iho  essoign  day  of  the  term;  nee  Barnes,  172;        Q^'HS" 
14Eaat,  441.  *0'» 

t  The  declaration  should,  if  possiblo,  bo  s.'ivcd   up').i   tlio  tJi..iTii   in  jJo.«eddion;  joe  2 
Stra.  1064.  in  which  ca:>c  it  may  bo  ^^orved  ollllu  urcuiioJo",  l.co  Tidd   -ilio 

VOL   VlII.  r,j 
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edged  that  she  had  read  it  to  her  mother.  By  the  Court;  you  have  shown 
sufficient  only  for  a  rule  nui.  It  was  afterwards,  without  any  cause  being 
shown,  made  a  rule  absolute. 

7.  Right,  d.  Freeman,  v.  Roe.  H.  T.  1814.  K.  B.  2  Chit.  Rep.  130, 
Brother,  The  brother  of  the  tenant  in  possession  had  been   in  this  case   served  with 

the  declaration  in  ejectment.     The   tenant  had  made  no  acknowledgment  of  a 
receipt  thereof.     A  motion  for  entering  ejectment  against  the  casual  ejector 
Or  ion}  for  ^j^jj^  under  these  circumstances,  refused. 

CicrhaT  ^'  ^^^'  ^'  M'DouGALL,  V.  Roe.  M.  T.  1819.  C.  P.  4  Moore,  20. 

been  on  ten  -^^^  affidavit  of  service  of  a  copy  of  the  declaration,  and  notice  in  ejectment 
ant's  ^on,  on  the  son  of  the  tenant  in  possession,  and  that  the  tenant  had  acknowledged 
bat  there  that  he  had  received  the  same,  was  produced  in  this  case,  but  was  held  by  the 
hadheenno^Qyj.^  insufficient,  as  the  affidavit  did  not  state  that  the  acknowledgment  was 
acknow       before  the  essoign  day. 

r  596  1  ^'  Smith,  d.  Stourtox,  y.  Hurst.  T.  T.  1791.  C.  P.  1  H.  Bl.  644. 

before  the  ^^  motion  for  judgment  against  casual  ejector;  it  appeared  that  the  service 
esaoignday  was  upon  the  daughter,  the  husband  and  wife  being  absent;  and,  on  a  subse- 
it  was  held  quent  day,  the  wife  acknowledged  that  she  had  received  the  declaration,  and 
iniafficient;  delivered  it  to  the  attorney,  who  then  read  it  over  to  her,  and  explained  it; 
Though  in  upon  which  the  wife  said  that  the  paper  should  be  sent  to  her  husband.  Tho 
^'^'*  .  Court  at  first  seemed  to  think  that  the  affidavit  ought  to  have  stated  that  Iho 
where  '*^o  ^  ^Jeclaration  came  to  her  hands  before  the  essoign  day  of  the  term.  But  oa 
upon  the  the  authority  of  Goodtitle  v.  Thornton ;  Barnes  183^  the  rule  was  made  al>- 
daughter,     solute. 

and  afler     the  essoign  day  the  wife  acknowledged  that  she  had  received  the  declarationr  it  wisboldMi 
soificient. 

fferficeon  10.  Roe,  d.  Akins,  v  Roe.  H.  T.  1815.  K.  B.  2  Chit.  Rep.  1814. 

tenant's  ^  ruJ©  was  in  this  case  made  for  judgment  against  the  casual  ejector,  where 

servant  on  ^^^^  ^—  ^^^g  gg^ved  on  the  servant  of  the  tenant  in  possession  on  the  premises. 

the  Dremi 

sea  suffices  ^^^^^  were  locked  up,  and  no  body  in  them,  except  the  servant,  who  bad  the 
no  one  e^se^^^ys  of  the  premises,  the  declaration  having  been  served  on  the  servant  under 
being  there,  nearly  the  same  circumstances. 

If  tho  im  11.  Anox.  T.  T.  1813.  K.  B.  2  Chit.  Rep.  182. 

port  of  tho      Motion  for  judgment.     The  declaration  was  served  on  the  servant  maid  to 
declaration  carry  it  to  her  mistress;  she  did  so,  and  returned,  saying  that  she  had  deliver- 
te  explain   ^j  -^  ^^  j^^j.      rj^^^  affidavit,  however  did  not  state  that  it  had  been  explained 
'  to  the  servant,  or  that  she  had  been  desired  to  explain   it  to  her  mistress,  or 

that  she  had  so  explained  it. — The  Court  only  granted  a  rule  nisi, 
12.  Roe,  d.  Fen  wick,  v.  Doe.  T.  T.  1819.  C.  P.  3  Moore,  576.  S.  P.  Dob, 
D.  Jones,  v.  Roe.  H.  T.  1814.  K.  B.  1  Chit.  Rep.  213. 
And  the  \^  B.  tenant  in  possession,  left  England  and  resided  at  Calais,  for  the  puF- 

principal     p^g^  of  avoiding  his  creditors;     The  trustees  were  charged  with  an  annuity  to 
to  aTo^d\he  *^®  lessors  of  the  plaintiffs,  to  whom  a  right  was  reserved  to  enter,  receive  the 
particular    rents,  and  sell.     A  motion  was  now  made  for  judgment  against  the  casaal 
process  in    ejector,  on  an  affida\  it  that  a  declaration  was  duly  served  on  the  premises^  and 
tho  action,  a  copy  thereof  affixed  to  the  outer  door.     The  Court  refused  the  motion.     A 
rule  niii  was  then  applied  for,lhat  service  of  the  declaration  on  the  solicitor  of 
such  tenant  should  be  deenied  good.     This  motion  was^  however,  also  unsuc* 
cessful. 

13.  Doe,  d.  Hai.sey,  v.  Roe.  H.  T.  1819.  K.  B.  1  Chif.  Rep.  100. 
And  the  ten      Declaration  in  ejectment.     It  was  shown  that  it  had  been  served  on  the  ser- 
ant,  vant  of  the  tenant  in  possession.     It  did  not,  however,  appear  by  affidavit  that 

the  tenant  had  ever  acknowledged  its  having  come  to  his  hands.     The  Court 
held  such  service  insufficient. 

I  597  J  14.  Doe,  d.  Teverell,  t.  Snee.  M.  T.  1822.  K.  B.  2  D.  &  R.  5. 

Or  hts  attor      Motion  for  judgment  against  the  casual  ejector,  on  an  affidavit  of  service  of 
since  ao       ^^^  declaration  on  the  servant  of  the  tenant  in  possession,  with  a  subsequent 
knowledg    acknowledgment  from  the  attorney  of  the  latter  that  the  declaration  had  been 
ed  its're      received. — A  rule  nisi  was  granted, 
ceipt. 
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4.  Upon  occupiers  as  coiUradistingvxshed  jromicnanU,  AnBJect 

1.  Gulliver,  d.  Clarke,  v.  Swift.  1759.  K.  B.  2  Kenyon,  51 1.  »n«n*  ■«/▼ 

The  premises  in  question  were  let  by  C.  D.  to  one  A.  B.,  a  labourer,  who^*^°"j       - 
worked  for  C.  13.;  A.  B.  lived  therewith  his  wife,  without  paying  any   rent.  ^  house. 
The  declaration  was  served  on  A.  B.'s  wife,  who  gave  it  to  her  husband,  who  not  paying 
delivered  it  to  C.  D.     The  Court  held  the  service  good,  and  said  there  is  no  rent,  is 
need  that  the  person  in  actual  possession  should  be  a  tenant,  paying  rent.  S^^^ 

2,  Anon.  M,  T.  1816.  K.  B.  2  Chit.  Rep.  178.  So,  sorviee 

Motion  for  judgment  against  casual  ejector,  on  an  affidavit,  that  the  tenant  on  peraon 
in  possession  being  out  of  the  way;  her  attorney  directed  that  the  declaration  '®^'  ^J  ^^^ 
should  be  sent  by  the  twopenny  post  to  the  tenant's  last  place  of  abode.     The  *"*  .*"  P°* 
affidavit  also  swore  that  service  had  been  made  on  the  premises,  on  a   person  ^^  tenant'* 
whom  the  deponent  believed  to  have   been  left  there  by  the  tenant  in  posses-  attorney, 
mon,  and  also  on  the  attorney. — ^Rule  nisi  granted.  and  a  letter 

MDt  to  tenant's  last  place  of  abode,  aro  safficient, 

3.  Doe,  d.  Walker,  v.  Roe.  T.  T.  18 15.  Ex.  1  Price,  399.  Provided 

On  motion  for  judgment  against  the  casual  ejector,  the  affidavit  stated  the  *^*  *®^* 
aervice  of  the  declaration  in  ejectment,  in  the  name  of  the  tenant,  on  a  person  ^^^^  ih^ob 
representing  himself  to  be  in  possession  for  the  tenant,  then  temporarily   ab- j^^t  ^„  xo 
sent,  and  that  he  afterwards  acknowledged  an  apprisal  of  the  service.      The  serve  the 
Court  held  that  the  affidavit  ought  to  have  shown  that  the  person  who  was  the  tenant  in 
object  of  such  service  was  the  tenant  in  possession.  possession. 

2d.  In  particular.  a     -       r 

1 .    Where  there  are  several  tenants.  ^'7'*^*i2m 

1.  Doe,'d.  Elwood,  y.  Roe.  T.  T.  1819.  C.  P.  3  Moore,  578.  on  one  of 

It  was  urged  that  the  service  dT  the  declaration  in  ejectment  to  recover  two  tenants 
certain  premises  from  two  tenants  was  good,  under  the  following  circumstan-  both  for 
eefl.     There  had  been  a  personal  service  on  one  of  the  tenants,  and  an  expla-    f  598  ] 
nation  given  to  him,  and  a  service  of  declaration  on  him  for  the  other  tenant,    himself  and 
SedperCur.      It  does  not  appear  that  the  declaration  ever  came  to  the  ""  *®'?."?'^ 

possession  of  the  other.  not^rffice: 

2.  Roe,  d.  Bromley,  v.  Roe.  H.  T.  1819.  K.  B.  1  Chit; Rep.  141. 

Motion  for  judgment  against  the  casual  ejector  on  affidavit  of  service  ofde- Unless  they 
daraiioB  on  one  of  four  tenants  in  possession.     Per  Cur.     We  think  this  ser-eppear  bj 
vice  is  not  sufficient,  because  the  affidavit  does  not  show  that  all  the  four  te-J®***7'*  ^® 
Bants  were  actually  in  possession.  ^^  -^^ 

3.  Right,  d. ,  v.  Wrong.  H.  T.  1817.  K.  B.  2  Chit.  Rep.  175.       sessionV 

Motion  for  judgment  against  the  casual  ejector.    The  service  of  the  <lecla- r]i|,      f, 

ration  had  been  on  one  of  three  tenants  in  possessioYi.  The  affidavit  did  not  Lord  Ellen 
atate  them  to  be  joint  tenants.  Lord  EUenborough,  C.  J.,  thought  that  the  borongh  is 
service  upon  one  of  two  persons  in  possession  was  sufficient.  reported  to 

4.  Doe,d.  Fielo,  v.  Roe.  T.  T.  1815.  K.  B.  2  Chit.  Rep.  174.  comr^r**^ 

Motion  for  judgment  against  the  casual  ejector.     There   were  two  *®"T*V«^' 
nants  in  possession,  being  joint  tenants  and  copartners  in  trade :  service  of  j^"   j*mid 
the  declaration  was  good  as  to  one,  but  the  other  had  not  been  served  at  all.  ji  oQ]y  ^^ 
Bayley,  J.  said,  that  there  must  be  a  rule  to  show  cause.  thorised  a 

5.  Doe,  d.  Bailey,  v.  Roe.  H.  T.  1799.  C.  P.  IB.  &  P.  369.  S.  P.  Anon,  rule  nisi 

H.  T.  1814.  K.  B.  2  Chit.  Rep.  176.  forjndg 

The  declaration  had  been  served  on  one  of  two  tenants  in  possession.   The  ™?"^"lv 
question  was,  whether  it  was  good  service.     Per  Kyre,  C.  J.     I  do  not  know  g*g^|[|  ^j^^ 
that  we  have  ever  construed  the  rule  of  court  so  strictly,  as  to  hold  that  a  ser-  ^or. 
vice  on  one  of  two  tenants  in  possession  may  not  be  cdlisidered  as  a  good  ser-  Qq^  Jq  ^^ 
vice.— -Rule  absolute.  other  they 

2.   Upon  one  who  personates  or  represents  the  tenant.  made  the 

1.  Doe,  d.  James,  v.  Stanton.  H»  T.  1819.  K.  B.  2  B.  &  A.  371.  j^*«  a^so 

It  appeared  that  the  defendant  in  this  action  of  ejectment,  on  being  served  °'f* 
with  a  declaration,  assented  to  the  character  of  tenant  in  possession,  and  af-  Evidenceof 
terwards  appeared  and  pleaded.      It  was  shown  also  that  defendant  was  in  the  ^^q^j*!!  * 
mtuatioD  of  a  servant,  and  managed  the  business  for  the  real  owner  of  the  pre-  the  cbarao 
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Ut  of  ten  mises.  At  (he  trial  it  was  contended  that,  as  thore  was  no  evidence  to  show 
not  in  pw  ^^^  occupation,  or  a  claim  to  occupy  in  his  own  right,  the  defendant  must  be 
?**J?°°*^  taken  tobe  a  liU'ic  servLiiit,  a;i:un>t  whom  an  tjcctmcnt  will  not  lie.  The 
acter  accep  learned  judge  being  of  this  opinion,  the  plaintiiF  was  nonsuited.  A  rule  mat 
ting  a  d«c  for  setting  aside  this  nonsuit  having  iecn  obtained;  the  Court  said,  it  is  suffi- 
[  699  ]  cient  to  subject  a  party  to  this  action,  that  he  has  the  visible  occupation  of  the 
laration  ia  premises,  and  it  is  not  necessary  that  he  *  should  have  such  an  interest  as  to 
ejeotmept,  ^jnable  him  to  maintain  trespass.  When  a  servant  is  served  with  a  ilbtice  of 
IS  ■nfficient  ejectment  as  tenant  in  possession,  it  is  competent  for  him  to  explain  his  situa- 
fod*thiii  ha  *"^°>  ^"^  ®^  ^°  ^^*  ^^^  other  party  ri'^ht;  not,  as  he  seems  to  have  done  in  this 
actually  case^  to  mislead  him.  If  he  adopts  the  latter  course,  it  is  very  possible  that  a 
was  80.  jury  may  think  that  he  ought  to  be  considered  as  the  tenant  in  possession. 
So,  ao  at  2.  Anon.  T,  T.  1816.  K.  B.  2  Chit.  llep.  181. 

toraey  rep  A.  rule  nisi  was  in  this  case  granted  for  judgment  against  the  casual  eject- 
ri**"*}J*  or,  where  service  of  the  declaration  was  made  on  an  attorney,  who  represent- 
aseaTof  ten  ®^  himself  to  be  the  agent  f  )r  the  tenants  in  possession,  and  would  appear  for 
aot  may  be  them. 

•erred.  Srd.    Where  icnanl  rcsisls  strvicCj  or  refuses  to  be  accn, 

Aftersever  1.  Doe,  d.  Harvey,  v.  Roe.  H.  T.  1816.  Ex.  2  Price,  Ii2. 

al  ineiTecta  In  ejectment,  it  appeared  that  the  deponent  had  called  several  times  en  the 
a1  attempts  tenant  in  possession,  for  the  purpose  of  serving  him  personally.  On  some  oc- 
made  to  casions  ho  was  told  by  the  servant  that  he  was  not  at  home,  and  al  last  ho  was 
ant  if  a  ser  ^'*^^''"*^*^  ^^^*  ^*^  master,  who  was  then  at  home,  would  not  see  him,  unless  he 
▼ant  admits  sent  his  name  and  message.  On  that  intimation,  the  deponent  delivered  the 
that  he  is  in  d<>cIaration  to  the  servant.  The  Court  granted  a  rule  to  show  cause  why  thia 
the  hoose,  service  should  not  be  sufficient.  * 

bai  cannot  o    Douglas  v. .  M.  T.  1723.  K.  B.  I  Stra.  575. 

De  seen  J  q^  ^^  affidavit,  that  they  had  tendered  a  declaration  in  ejectment,  and  that 

Orthator  the  servants  refused  to  call  their  master,  or  receive  it,  saying,  they  had  or- 
been  jriTen  ^^^^  ^^  ^^^^  ^^  papers,  the  Court  was  moved,  that  leaving  it  at  the  house  might 
|o  take  in    be  sufficient;  which  was  ordered  accordingly. 

no  papers,  3.  Fenn,  d.  Tyrrel,  v.  Denn.  T.  T.  1716.  K.  B.  2  Burr.  1181. 

thedeelara  The  affidavit  in  support  of  a  rule  to  show  cause  why  the  service  of  the  de- 
**®"  "l*y  **•  claration  should  not  be  deemed  sufficient,  stated  that  A.  B.  was  cither  at  home 
the  latter.  ^^  ^^^>  ^"^  ^^  denied ;  and  that  the  servant  maid  being  at  home  opened  the 
And  where  ^^"^^^^^j  ^"^  refusing  to  open  the  door,  and  denying  that  her  mistress  was  at 
a  maid  ser  home,  a  copy  was  thrown  in  at  the  window,  and  another  was  fixed  on  the  door, 
vant  open  and  the  servant  was  told  the  effect  of  it,  and  the  original  shown  to  her.  The 
ed  the  win  Court  made  the  rule  absolute. 

daw,  deni    ed  her  mistress,  and  refused  to  open  the  door,  a  declaration  thrown  in  at  the  window  was 
held  properly  served. 
I  600  1    4.  Avon.  T.  T.  J8I6.  K.  B.  2  Chit.  Rep.  185.  S.  P.  Doe,  d.  Hanifer,  v. 
00,  where  Roe.  T.  T.  1816.  K.  B.  2  Chit.  Rep.  186. 

'  wa»  D  t  on     "^  ^^^^  ^^^  made  absolute   for  judgment  against  the  casual  ejector,  where 
a  table  be  ^^^  declaration  was  put  on  the  table  before  the  defendant,  but  could  not  be  de« 
fore  tenant  Jtvered  to  him,  as  the  defendant's  son  prevented  the  person  from  serving  it. 
more  direct  6.  Anox.  M.  T.  1816.  K.  B.  1  Chit.  Rep.  574.  2.  S.  P.  Doe,  d.  AtkixNs,  v. 
wrviee  be  Roe.  M.  T.  1816.  K.  B   2  Chit.  Rep.  179. 

*"*  P'^y®"*  Motion  for  judgment  against  the  casual  ejector,  on  an  affidavit  which  sta- 
son  It  was  *®^  ***  substance  that  the  tenant  in  possession  had  died  but  a  very  short  time 
held  safQ  ^S^»  ^"^  ^^^^  ^^^  goods  were  in  the  house,  and  a  servant  in  possession.  *  The 
cient.  notice  at  the  foot  of  the  declaraiion  was  addressed  to  the  tenant  in  possessioDi 

^  or  his  personal  representatives,  and  the  service  thereof  was  on  the  servant  in 
aervan^"^  ^  possession.  Sed  per  Holroyd,  J,  I  think  it  is  insufficient;  some  other  course 
may,  if  he  ™"st  be  taken.  Perhaps  the  lessor  of  the  plaintiff  had  bettor  endeavour  to 
resiMts  giv  get  possession^  and  if  the  servant  who  is  in  possession  resists,  the  plaintiff  had 
ing  posses  better  treat  him  as  tenant,  and  serve  him  with  a  declaration^ 
•ion  of  pre  misos,  he    treated  on  hia   rnaster'n  dealh  as  tenant. 

4.    Upon  rece'a^t'r  appointed  hy  Couri  of  Chancery. 
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GooDTiTLB,  D.  RoBERTs,  V.  Badtitle.  H.  T.  1799.  C.  P.  1  B,  &  p.  385.*    Service  on 
The  declaration  in  this  case  had  been  served  on  one  A.  B.,  who  had  been  *  person  ap 
appointed  by  the  Court  of  Chancery  to  manage  the  estate,  to  recover  which  Co'nrt  of 
this  action  had  been  instituted,  there  being  no  tenant  in  possession.      The  (^hjiQ^gfy 
Court  were  of  opinion  that  this  service  was  insufficient.  to  manage 

5.  In  case  of  lunacy,  an  imant's 

DoE^D.  Lord  Aylesbury,  v.  Roe.  H.  T.  1814.  K.  B.  2  Chit.  Rep,  183.      ^^^^^  ^ili 
A  rule  nisi  was  granted  in   this   case   why  judgment  shonld  not  be  signed  ^°^  ^^* 
against  the  casual  ejector,  on  an   affidavit  that  service  of  the  declaration  had  ^®f^**^®  on 
been  made  on  one  A.  B.,  who  had  the  care  of  the  person  and  the  management  [^J'care  */ 
of  the  affairs  of  the  tenant  in  possession,  who  was  alunutic.     This  was  only  lunatic  was 
a  rule  nisi,  the  party  not  having  been  appointed  by  a  regular  committee.  allowed. 

6,  In  the  case  of  executors. 
Doe,  d.  Powel,  v.  Hurst.  H.  T.  '1819.  K.  B.   1  Chit.  Rep.  162.  Execntora 

The  declaration  in  an  action  of  ejectment  had  been  served  on  two  joint  ex-  °^  'f ^®  *•** 
eeutors  of  the  late  tenant  in  possession,  but  the  affidavit  did  not  state  that  they  gl^Jo-^*** 
were  tenants  in  possession.     On  thi?  ground  a  motion  for  judgment  against  the  ,„„^|  ^p 
casual  ejector  was  refused.  pear  to  be 

tenaaCs  in  poaaeiaion  to  legalise  the  service  of  a  declaration  in  ejectment  on  them. 

7 .  In  case  of  ejectment  for  a  chapel*  [  ^^^  ] 

8.  Incase  of  ejectment  for  poor- house. 1^ 
(c)    Where  the  possession  is  vacant, 
1.  Sprightly,  D.  Collins,  v.  Dumb.  H.  T,  1761.  K,  B.  2  Burr.  1116. 
On  amotion  to  show  cause  why  judgment  should  not  be  entered  up  against  If  the  pro 
the  casual  ejector,  on  an  affidavit  that  B.,  the  tenant  in  possession,  absconded  ""wes  be 
and  that  the  plaintiff  had  personally  served  his  niece,  who  was  the  only  mana-^™?*-'^*  . 
ger  of  his  house,  and  resided  in  it;  the  Court  made  a  rule  on  the  tenant  in  pos-  ^^    j,^  ^^ 
aession  to  show  cause  ■'<  why  judgment  should  not  be  entered  up  against  the  fiied  to  the 
casual  ejector."     And  ordered,  that  if  no  person  was  in  the  house,  then  the  outer  door, 
declaration  to  be  affixed  to  the  door,  &.c. 

2.  FenNjD.  Buckle,  v.  Roe.  T.  T.  1805.  C.  P.   1  N.  R.  293.  S.  P.  Dob,  Or  on  the 
D.  HiLL,v.  Roe.  M.  T.  1816.  K.  B,  2  Chit.  Rep.  178.  Ticiow" 

The  declaration  in  an  action  of  ejectment  had  been  served  by  nailing  it  on  p^^^  of" the 
the  barn-door  of  the  premises,  in  which  barn  the  tenant  had  occasionally  slept,  premiaea. 
there  being  no  dwelling  house,  and  the  tenant  not  being  to  be  found  at  his  last 
place  of  abode.     The  Court  deemed  the  service  good.  Bat  it  maat 

3.  Anon.  T.  T.  1814.  K.  B.  1  Chit.  Rep.  505.  n.     •  appear  that 
The  copy  of  a  declaration  in  ejectment  had  been  stuck  up  on  the  gateway  ^®^'8"^'** 

of  the  tenant's  premises.     The  Court  deemed  such  service  insufficient,  it  not^^®PJ°^  ® 
being  sworn  that  defendant  kept  out  of  the  wav. 

4.  Anon.  T.  T.  1813.  K.  B.  iChit.Rep.  505.  n.  For,  it  ia 
The  lessor  of  the  plaintiff  had,  in  this  case,  been  twice  unsuccessful  in  fi^<J-cient°o 

iog  defendant  at  his  dwelling-house,  and  had  therefore  stuck  up  the  declara-  ^aii  declara 
tion  on  the  premises.  The  question  was,  whether  there  had  been  a  sufficient  tion  .pa  pre 
service.     Le  Blanc,  J.  held,  that  enough  had  not  been  done  by  the  lessor  of  miaea, 

the  plaintiff.  '»'»«'«  »* «» 

ly  appeared  that  the  lessor  of  the  pUintifThad  been  twice  nnsaccessful. 

6.   Doe,  d.  Lovell,  v.  Roe.  T,  T.  1819.  K.  B,  1  Chit.  Rep.  505.  L  6^  J 

Ejectment  for  a  stable.     It  appeared  that  a  copy  of  the  declaration  had  been  ^^^  J^'^ra 
affixed  on  the  stable  door,  as  no  one  was  therein.     The  party  who  stuck  it  on  ^^^^  ^^^  ^ 
went  to  the  dwelling-house  of  the  defendant,  and  informed  him  what  had  beea,^ble  on 
done.     The  Court  refused  a  rule  to  show  cause  why  the  service  of  the  decla-'the  stable 
ration  in  ejectment  should  not  be  deemed  good  service.  door,  no 

one  being  therein,  and  aAerwards  going  to  defendant's  house  and  informing  him  of  it,  is 
insafiicient  service.  .  .  , 

*  In  an  ejectment  for  a  chapel,  the  service  may  be  made  on  the  chapel-wardens,  or  on 
the  "persons  to  whom  the  keys  are  entrusted;  see  Ran.  Ejectment,  136. 

t  In  ejectment  for  a  poor-honse,  a  service  of  ihe  declaration  npon  the  church- wardens 
and  overseers  was  held  sufficient,  although  they  did  not  occupy  the  house,  otherwise  than 
by  placing  the  poor  in  it;  see  Barn.  181. 
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Berriee  of  /^  Where  the  possession  is  partially  vacatU. 

^rle^anr  '^^^'.  ^'  EvANs,  V.  Roe.  T.  T.  1820.  C.  P.  4  Moore,  469. 

oocupyiDff  Action  of  ejectment  to  recover  certain  premise^.  One  part  of  the  premises 
part  of  pre  was  vacant.  An  affidavit  was  produced  to  ground  a  motion  for  judgment 
iDises,  and  against  the  warrant  of  ejectment,  stating,  that  a  copy  of  the  declaration 
affiiing  a     had  been  served  on  the  tenant  who  occupied  one  part,  and  that  another  copy 

copy  on  the  ^.j^g  j^gjxed  on  the  door  of  th?it  part  which  was  vacant.  The  Court  granted 
door  of  the,,  *• 

Aih^..  n«rt    tne  motion. 

otlier  part,  .    ^im  * 

which  was  (<^)    Off  the  premises.* 

. vacant  auf        Wright,  d.  Batlt,  v.  Wrong.  H.  T.  1817.  K.  B.  2  Chit.  Rep.  185. 
'fices.  A  rule  nisi  was  granted  by  the  Court  for  judgment  against  the  casual  cjec- 

Declara       *^'*>  ^"  ®"  affidavit  that  the  tenant  in  possession  was  in  Newgate,  and  the  per- 
lion  being  son  serving  the  declaration  pushed  it  through  the  iron  grating  to  him  and  in 
poshed        his  presence, 
through  an  iron  grating  in  Newgate  held  good  aery  ice. 

(/)  As  to  being  s^ood for  part,  and  bad  as  to  the  residut. 
^^h^A  ***  ^^^'  ^'  Murphy,  v.  Moore.  T.  T.  1814.  K.  B.  2  Chit.  Rep.  176. 

ing  had  as  Motion  for  judgment  against  two  defendants,  who  had  been  properly  served 
fendants  with  a  copy  of  declaration.  There  were  three  defendants.  The  service  as 
will  not  af  to  the  third  was  imperfect. — Rule  granted. 

feet  procee  (g-)  As  to  the  explanation  (wd  acknotvli'di^viiuf  fhere^f.  See  onfCy  594.  div.  3d. 
dings  a  ^g  jq  ([y^  service  *^  upon  the  ttjnant's  wife,  child,  brother,  or  servant.** 

5!hoMt  ^  "^''^'^  ^'^  '^'  '"^ "'  ^-  ^  '  ^*^*^  ^®p-  '®'*- 

-^       * .  Motion  for  judgnujiit  against  th<^  rasual  ejector,  on  an  affidavit  that  the  per- 

jj^^®^^i.*°*  80|i  serving  the  declaration  went  to  the  house,  and  found  it  shut  up,  and  the  te- 
r  gQ5  I  nant  in  possession,  looking  out  ot  the  window,  said,  that  he  knew  what  the  de-^ 
quired         claration  was.     The  wife  came  to  the  door  and  said  that  the  declaration  could 
where  the    not  be  served  when  the  house  was  shut  up. 

iMterested  Dampier,  J.,  at  first  thought  that  the  affidavit  should  have  stated  that  the 
part>  says  declaration  was  explained  to  them.  But,  concluding  that  the  parties  knew 
flUndathe    ^^^^  *s  was,  granted  a  rule  nisi, 

contents  of  2.  Doe  v.  Roe.  T.  T.  1822.  K.  B.  1  D.  &  R  563.  S.  P.  Dom,  d;  TiitDiLK^ 
the  declara  v.  RoE.   T.  T.    1815.   K.  B.  2  Chit.  Rep.  180. 

lion.  The  declaration  in  ejectment  had  been  served  before  the  assoign  day  of 

In  K.  B.,t  ^^®  term;  but  the  explanation  to  the  tenant  in  possession  did  not  take  place 
however,'  till  after.  Bayley,  J.,  held,  that  the  lessor  of  the  plaintiff  was  not  entitled  to 
the  explana  judgment. 

tion  to  the  tenant  mast  be  previons  to  the  easoign  day. 

The  hos       3-  GooDTiTLE,  D,  Read,  v.  Badtitle,  H.  T.   1799.  C.  P.   1  B.  &  B.  3B4. 
band  is  not      Per  Eyre,  C.  J.     If  a  declaration  be  served  on  the  wife  of  the  tenant  in 
boand  by     possession,  and,  she  neglect  to  deliver  it  to  her  husband,  he  must  answer  for 
the  mere  ac  her  default.     But  it  would  be  goin/^  further  than  we  have  ever  yet  f^one,  to 
knowledff    nj^jt  j^e  mere  acknowledgment  of  the  wife  to  bind  the  husband. 
Ss  wife!  4.  Anon.  M.  T.   1815.  K.  B.  2  Chit.  Rep.  182. 

that  he  had  Motion  for  judgment  against  the  casual  ejector,  on  an  affidavit  that  the  de- 
reeeiveda  claration  was  served  on  the  son  of  the  tenant  in  possession,  who  said  that  his 
declaration  father  was  unable  to  attend  to  any  business;  and  that  a  person,  representing^ 
m  eject  herself  to  be  the  wife  of  the  tenant  in  possession,  admitted  that  the  tenant  in 
"**"  '  possession  had  been  served  with  a  declaration.  Le  Blanc,  J.,  thought  it  in- 
Though  in  sufficient  service,  but  granted,  a  rule  nisi. 
another    ^  ^^^  ^  n,]0  ^igi  ^^   granted; 

And  also  •  5.  Anon.  T   T.   1813.  K.  B.  2  Chit.  Rep.  187. 

where  de  A  rule  nisi  was  granted  for  judgment  against  the  casual  ejector,  on  an  ai!i- 
fondant  a  •  i»he  service  of  a  declaration  off  the  premises,  or  not  nt  the  tenant's  actnal  dwelling,  is 
attorney  ao  confined  to  a  personal  service;  see  Adams,  Ejectment,  207. 

^^^    '^        t  So,  when  the  service  is  good  for  part,  and  bad  for  part,  the  lessoj  may  recover  those 
®d  receipt    premises  for  wliich  the  service  is  good;  eee  Adams,  Ejectment,  213. 
of  deelara        ^  Though  in  C.  P.  it  may  be  after  the  essoign  day ;  see  ante,  p.  596. 
titn  from         §  The  mle  requiring  an][  acknowledgment  does  not  hold  where  the  dedaratioa  ifpenoi^ 
ally  served  on  the  party  sought  to  be  charged. 
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davit  Ihat  the  defendant's  attorney  had  acknowledged  that  he  had  received  the'**^  *^'**"*  * 
declaration  from  his  client.  ^]|^  '^JJ*  ^ 

6.   GOODTITLE,  D.  MoRTIMER,  V.    NoTITLE.   M.  T.    182*2.   K.  B.  2  D.  ^  R.  ^^*'^*° 

The  service  of  the  declaration  in  ejectment  in  this  case  was  upon  the  ser- P"' **"  "^^ 
vant  of  the  tenant  in  possession,  on  a  Saturday,  with  an  affidavit  of  acknow-  ^^^^  ^  fj^^ 
ledgroent  by  the  tenant,  on  Sunday,  that  he  had  received  the  declaration,     tenant  on  a 
The  Court  held  it  insufficient.  Sunday  b 

iji)  Affidavit  of.  inanfficient. 

l8t.    When  io  be  made  *  [  604  j 

^2d,  By  whom. 
GooDTiTLE,  D.  Wankler,  V.  Badtitle.  H.  T.   1800.  C.  p.  2  B.  &  P.  120.^^®  »®*^* 
Motion  for  judgment  against  casual  ejectment.     The  affidavit  was  made  ^Y^lcebyone 
a  person  who  swore  that  he  saw  the  tenant  in  possession  served,   and  heard  who  saw  it 
the  person  who  served  him.with  it  acquaint  him  with  the  true  intent  and  mean- served  and 
ing  of  the  declaration  and  notice.     The  Court  held  this  affidavit  sufficient.        explained 

3d.  Before  ichom.t  *°  ^'»®i«n 

4th.  Formal  paiia  in.  •"^  ■"^«"- 

1.  Anon.  H.  T.  1814.  K.  B.  2  Chit.  Rep.  181.  S.  P.  Davenport  v.  Kirk- An  affida 

LT.  E.  T.   1738.  K.  B.  Andrews,  368.  vii*  as  to 

Motion  that  the  service  of  a  declaration  might  be  deemed  good  service,  ^f'^*ff 
The  affidavit  was,  however,  it  appeared,  entitled  with  the  names  of  the  real  ^^  entitled 
defendant,  instead  of  Richard  Roc.  in  defend 

Bay  ley,  J.,  said,  that  it  was  then  no  affidavit  in  the  cause  at  all;  and,  if  the  ^nt's  real 
rule  nisi  waa  to  stand,  the  plaintiff  might  be  turned  round.  name. 

2.  Doe,  d.  Seabrook,  v.  Roe.  E.  T.   1  i20.  C.  P.  4  Moore,  360. 
Motion  for  judgment  against  the  casual  ejector.  It  appeared  that  there  had  ^°|  "J?** 
been  a  vacant  possession.    One  copy  of   the  declaration  had  been  fixed  on  leg^ee  was 
the  premises,  and  another  served  on  the  lessee,  but  not  on  the  premises.  The  tenant  in 
Court  refused  the  rule,  on  the  ground  that  the  affidavit  did  not  state  that  the  possession, 
copy  was  served  on  him  on  the  premises. 

3,  Dob,  d.  Worthington,  v.  Butcher,  H.  T.   1820.  K.  B.  2  Chit,      However, 

Rep.  174.  theyari 

The  Courl  ordered  a  rule  for  judgment  against  the  casual  ejector  to  be  "^P*  J?  * 
drawn  up,  although  the  title  of  the  cause  in  the  declaration  was  "  Doe,  on  the  jecJaratioD 
<lemise  of  Phillip  Worthington  and  James  Worthington,  v.  Butcher;"  and,  in  «  605  I 
the  affidavit  of  the  service  of  the  declaration,  the  cause  was  entitled  ^^  I>oe, and  the  affi 
on  the  demise  of  James  Worthington  and  Phillip  Worthington,  v.  Butcher.  davit  of  ser 
▼ioe  baiiig  "  Doe,  d,  of  A.  and  B.,  v.  B.,"  and  "  Doe,  d.  of  B.  and  A.,  v.  B.,"  was  hoi- 
^en  immaterial. 

4.  Doe,  v.  Roe.  H.  T.   1619.  K.  B.   1  Chit.  Rep.  228.  Thejarat 

An  affidavit  of  the  service  of  a  declaration  in  ejectment  omitted  to  state  in  ^     ^  *^ 
the  jurat  the  day  on  which  it  was  deposed.  allege  the 

Per  Holroyd,  J.     This  deposition  must  be  amended,  or  the  commissioner,  day  on 
before  whom  it  was  taken,  must  make  an   affidnvit  as  to  (he  host  of  his  belief  which  it  is 
•tatingthe  day  it  was  made. — Riih*  refusf"!.  sworn; 

5.  Anon.  T.  T.    1813.  K.  B.    1  Chin.  ]J.-^p.  .v).k  S,  C.  2  id.  177. 

The  affidavit  of  service  in  this  caso  staled,  that   the    (riiaiit    hud   (h',.>L'rtcd  "^^  . »  ^'^^^ 
the  premises  fifteen  months;  tlia^thN*  (I'^c-hiratiun  had  hecn  served  on  the  ^^n- J.^,'^  l"^..  ° 
ant's  servant-maid,  on  the  proniijacs;  ;riil  that  the  nature    of  the  declaration  4l,.,ence  a 
had  been  explained  to  her;  but  did  not  go  on  to  state  that  they  had  searched  yer  that  lea 
for  the  tenant  and  did  not  find  him,  and  that  they  did  not  know  where  he  was  nor  did  not 
to  be  met  with,  and  that  they  believed  he  kept  out  of  tho  wny  to  avoid  being  know 
served.     Bayley,  J.,  said  it  was  not  sufficient.  where  be 

*   Al\erterving  the  dbciaration,  an  atfidavit  Torifying  that  fact  in  mHde,  so  as  to   enable        ' 
tbe  plaiiitifT  to  n;0Te  for  judgment  against  the  casual  ejector,  which  is  invariably  granted,, 
unless  ihe  tenant  in  doe  time  enter  into  the  common   rule,  &e.:  see  post,   div.    as  to  the 
**  Appearance'*  and  *'  Consent  Rale.*' 

f   The  affidavit  is  sworn  before  a  judge  or  commissioner;  see  Adams,  Ejectment,  214. 

t  Should  state  that   tbe  declaration  vaa  deliTered,  road,   «Bd  eiplainodj  see  Adamit 
Kje«tiQfBt,  214.  ^ 
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6.  Doe,  d.  Lowe,  v.  Roe.  E.  T.  1814.  K.  B.  1  Chit.  Rep.  505.  n.;  S.  C.  « 
id.  177,  S  P.  Doe,  d.  Batson,  v.  Roe.  M.  T.  1818.  K.  B.  2  id.  176. 
S.  P.  Anov.  T.T.   1813.   K.  B.  2  id.  186. 

Motion  for  judgment  against  the  casual  ejector,  on  aa  affidavit  that  the  dec- 
Andthdthejj^j.j^jjjjjj  had  been  stuck  upon  the  house,  there  being  nobody  in  it,  and  the 
the  way  to  neighbours  believing  that  the  tenant  in  possession  had  absconded.  The  affi- 
Avoid  ter  <^3vit  did  not  state  the  deponent's  belief  of  the  defendant's  keeping  out  of  the 
▼ice,  way  to  avoid  the  service. 

Dampier,  J.  It  is  not  sufficient  to  entitle  you  to  sign  judgment  that  nobody 
And  that     ^s  in  the  house. 

Ihe  decUa         '^'  ^^=>  »•  Tarlay,  v.  Roe.  T.  T.   1819.  K.  B.   1  Chit.  Rep.  606. 
tion  was  -^^  affidavit  in  this  case  stated,  that  the  tenant  in  possession  had  absconded 

left^M  well  to  avoid  arrest;  and  that  a  declaration  in  ejectment  was  nailed  upon  the  outer 
aB  affixed  door  of  the  house.  Per  Bayley.  J.  You  ought  to  have  shown  that  you  left 
on  the  pre  the  declaration  there. 

™'^"-     .  8.  DoE,*D.  Simmons,  v.  Roe.  H.  T.   1819.  K.  B.  1  Chit.  Rep.SSS. 

So,  servico  rp^e  Court  in  this  case  refused  a  rule  for  a  motion  for  judgment  against  the 
eiatinff  her  ^^sual  ejector,  it  merely  appearing  from  the  affidavit  that  service  of  the  decla- 
self  to  be  ration  had  been  made  on  a  woman  upon  the  premises,  who  represented  herself 
wife  of  ten  to  be  the  wife  of  the  tenant  in  possession,  the  deponent's  belief  of  that  fact 
antin  po9    being  no  where  averred. 

session  is     inaafficient,  deponent  not  avering  his  belief  of  the  fact. 
L  606  I  9.  Anon.  II.  T.   1814.  K.  B.  2  Chit.  Rep.  187. 

the  serWc'*'  Motion  for  judgment.  Service  of  declaration  had  been  made  on  the  premi- 
is  not  per  ®®®  (^"  Cornwall),  on  the  servant  of  the  tenant  in  possession,  who  afterwards 
sonnl,  the  acknowledged  that  he  had  received  it.  However,  the  affidavit  did  not  state 
affidavit  when  this  acknowledgment  was  made ;  and  the  Court  said,  that  for  this  omi^ 
should  state  sion  it  was  insufficient;  but,  as  the  premises  were  in  Cornwall,  he  might  have 
an  acknowl  a  ru]e  |o  show  cause. 

,-„:««  .   dih.  Must  be  aitncxed  to  the  declaralion* 

Siti.  Jis  to  when  mm^e  than  ofie  ts  necessary,j 
lih.  Irresrulariiies  in  law  remedied.i 
(p)  As  TO  THE  AMENDMENT  OF.     See  also,  an/e,  vol.  i.  tit.  Amendment. 
1.  PuLESTON  V.  Warburton,    E.  T.    1696.    K.  B.   5  Mod.  332;  S.  C.    12 
Mod.  125;  S.  C.   1  Salk.  48;  S.  C.  Carth.  401.  S.  P.  Newel  v.  Baker. 
H.  T.   1736.    C.  P.    Prac.  Reg.  16.  S.  P,    Scrafe  v.  Rhodes.  T.  T. 
173G.  C.  P.  Barnes,  8. 
Formerly,       j^  ejectment,  the  declaration  was  of  Trinity  term  last  past,  on  the  demise  of 
tio^B  eo^uld*  ^'  ^'  ®°^  '^'  ^^  ^^^^9  for  lands  ia  B.,  dated  10th  of  April,  1697;  and  theous- 
only  be  a    ^^^  '^  ^^^  ^^  ^^  afterwards,  to  wit,  the  same  day.     The  defendant's  attorney 
mended  in  entei'ed  into  the  common  rule  to  confess  lease,  entry,  and  ouster,  and  to  try  the 
point  oP^     cause;  and  the  cause  was  tried  accordingly  last  Michaelmas  term,  which  was 
/orm,  and  in  the  year  1696,  and  was  half  a  year  before  the  plaintiff  had  any  title,  as  ap- 
^tanee  aa  P^^*"®^  V  *^^  declaration,  whereupon  the  defendant's  counsel  moved  to  stay 
in  the  de     ^^®  entry  of  the  judgment   obtained.     On  motion  to  amend  the  declaration, 
miae.  and  make  the  demise  to  ho  in  the  year  169G,  instead  of  1697,  it  was  contend- 

ed that,  this  being  matter  of  substance,  it  could  not  be  amended.  And  of  that 
opinion  were,  the  Court,  who  said  the  Court  had  refused  to  enlarge  the  term  in 
an  ejectment  in  the  cJase  of  Hutchins  v.  BaSset. 

*  See  Adams,  Ejectment,  213. 

t  If  several  persons  be  in  possession  of  the  disputed  premises,  and  separate  declarations 
in  ejectment  bo  served  npon  them,  an  affidavit  of  the  service  npon  all  annexed  to  the  copy 
of  one  ejectment  ia  safficicct,  provided  one  action  of  ejectment  only  be  intended;  aee 
Adams,  Ejectment,  216.  Bat  if  the  ejectments  are  made  several,  so  as  to  have  separate 
jadgments,  writs  of  possession,  &c.,  then  separate  affidavits  of  the  several  services  npon 
the  different  tenants  must  be  annexed  to  copies  of  the  several  declarations  respectively; 
see  2  Sell.  Prac.  100. 

t  If  the  affidavit  be  defective,  a  supplemental  affidavit  may  be  made  and  taken  to  the 
clerk  of  the  rules,  who  will  attend  a  judge  thereon,  and  obtain  an  order  for  its  amendment; 
see  1  N.  R.  306;  Adams,  Ejectment,  216. 
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2rf  Doe,  d.  Rumpord,  v.  Miller.  H.  T.  1814.  K.  B.  1  Chit.   Rep.  536.  n.;  (   607  1 
S.  C.  Adams   on  Ejectment,   MSS.  2nd  edit.  199.    S.  P.  Anon.  M.  T.  Bui  now  a 
1813.  1  Chit.  Rep.  5:36.  n.  S.  P.  Doe  v.  Pilkingto.v.  2   Burr.  2447.  S.  different 
.  P.  Roe  v.  Ellis.  2  Blac.  940.  .     ["^•^^»» 

An  action  of  ejectment  had  been  brought  by  a  forfeiture;  and  the  ^^©nntse /J^^l^ 
laid  on  a  day  anterior  to  the  time  when  the  forfeiture  was  committed.     A  rule  tion  may 
was  obtained  to  show  cause  why  the  day  of  the  demise  should  not  be  altered  to  be  amend 
a  day  after  the  forfeiture  was  incurred.  ®d  in  the 

Per  Cur.     The  amendment   must  be  allowed  on  payment  of  costs. — -See  J*^  ?^  ^^ 
Doe,  d.  Foxlow,  v.  Jeffries,  MSS.  cited  Adams  on  Ejectment,  200.  damuei 

3.  DoE,D.  Beaumont,  V.  Armitage.    H.  T.  1822.  K.  B,  1  D.  4'R*  1'73;  S«  And  an  a 

C.  2  Chit.  Rep.  302.  mendmeat 

A  rule  having  been  obtained  by  the  plaintiff  to  amend  his  declaration  in  an  ^'^  heen  al 
action  of  ejectment,  by  adding  a  new  count  on  another  demise.     It  appeared  J^ij-     **^ 
that  three  terms  had  elapsed,  and  that  the  roll  had  been  made  up  and  carried  tber"!M>iint 
IQ.     The  Court  permitted  it  on  payment  of  costs.  after  the 

lapse  of  three  terms  and  after  the  roll  had  been  made  up. 

4.  Anon.  T.  T.  181*4.  K.  B.  I  Chit.  Rep.  537.  n.  So,  after 

A  motion  had  been  made,  on  a  former  day,  for  a  rule  nisi,  to  amend  the  de- Judgment 
elaration  in  ejectment  (although  after  judgment  given,   and  a  writ  of  error*"**  '"**u 
brought,)  by  striking  out  the  words  "  five  tenements,"  which  was  granted,  on  eUration 
payment  of  costs.     It  was  objected^  that  the  application  was  not  in  time,  ^^wasameo 
there  was  nothing  to. amend  by.  ded  in  the 

Per  Cur,     Let  the  rule  be  absolute  on  payment  of  costs.     The  writ  of  error  description 
must  not,  however,  be  quashed. — See  Cowp.  841;  Adams  on  Ejectment,  2nd°^.^^*P'^ 
edition,  25.  misea  by 

5.  Doe,  ex  d.  Bass,  v.  Doe.  H.  T.  1798.  K.  B.  7  T.  R.  460.  tS^word 

In  a  country  ejectment  the  declaration  was  delivered,  with  notice  to  appear  « lene 
in  M.  T.,  instead  of  to  appear  in  an  issuable  term.     On  application  for  leave  meats.'' 
to  the  party  to  amend  the  notice  on  an  affidavit,  stating  that  the  lessor  of  the  And  whera 
plaintiff  could  not  bring  another  ejectment,  on  account  of  the  statute  of  Hmita-  the  notic« 
tions,  the  Court  granted  the  amendment.  •^  ■PIJP" 

6.  Anon.  E,  T.  1771.  K.  B.  1  Salk.  257.  wrong 

.  The  plaintiff  had  a  judgment  in  ejectment,  but  was  deprived  of  it  by  injunc- term,  the  a 
tion,  so  that  the  term  expired.     On  motion  to  enlarge  the  termi,  the  injunctioa  mendment 
beiBg  now  dissolved,  was  permit 

Per  Holty  C,  J.     We  cannot  alter  records.     Besides,  the  same  motion  was  ^^' 
made.  East,  3  Anne,  in  this  Court  and  denied,  because  it  could  not  be  done  FormorlTf 
without  consent.  to  amend  by 

enlarging  the  term  a  consent  was  essential ; 

7.  Oates  v.  Shepard.  T.  T.  1747.  K.  B.  2  Stra.  1271.  [  608  1 

The  term  in  ejectment  being  near  expiring,  it  was  amended,  without  any  con-?®"*  *^** 
sent,  from  five  to  ten  years,  Iftll^Mda 

8.  Roe,  d.  Lee  v.  Ellis.  E.  T.  1773.  C.  P.  2  Blac.  940.  dispensed 

The  ejectment  was  of   Hilary  term,    1772;  the   plaintiff  declared  onade-^itb; 
mise,  1st  of  November  1773,  to  hold  it  from  the  30th  of  October  last  past,  for  And  whero 
seven  years.     On  this  record,  notice  was  given  for  trial  at  Lent  Assizes,  1772,  the  term 
and  a  special  jury  struck;  but  the  mistake  being  discovered,  the  record  washadeipir 
not  entered.     It  was  moved  to  amend  the  declaration,  by  striking  out  the  word  ®^  ••wal 
seven,  and  inserting  the  words  thirty-one  on  the  authority  of  Stra.  1272.  J^^  ^j^*^ 

Per  Cur.     This  is  a  plain  mistake  in  the  declaration,  and  may  be  amended .  j^^^iggQ^ 
9.  ViCABs  V.  Haydon.  T.  T.  1778.  K.  B.  Cawp.  841.  was  bro't. 

On  a  judgment  in  ejectment,  in  K.  B.  in  Ireland,  a  writ  of  error  was  brought  the  amend 
in  this  Court,  and  the  judgment  below  affirmed.     In  Easter  term,  afler  the"«"*^«« 
writ  of  error  brought,  and  before  the  record  was  remitted,   an  application  was*"^^*"' 
made  to  the  Court  of  K.  B    in  Ireland,  to  amend  the  record  by  enlarging  the  So,  in  ano 
term,  which  was  refused,  because  the  record  of  the  judgment  was  here,  and^hor  case* 
the  Court  there  said,  ^^  they  never  amended  after  a  writ  of  error  was  brought,  ?▼«»  where 
and  the  record  sent  over  to  England :  but  the  application  to  amend  must  be^^:^.^^"  ^''^ 

VOL^VIIL  "^  53  •^•^^  '^ 
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given  in  the  made  here."  Subsequently  the  record  was  remitted  to  Ireland,  and  a  motioa 
1  1^  j'"  ^*®  made  in  ^his  Court  to  amend  the  record,  by  enlarging  the  term  in-  the  de- 
affinnecTin"  claration  from  15  to  20  years.  On  showing  cause,  it  was  objected,  Ist,  That, 
the  K.  B.  &s  ^^^  record  was  sent  back  to  Ireland,  this  Court  could  not  amend.  Pending 
here,  the  an  ejectment,  the  Court  may  enlarge  the  term ;  but  here  the  cause  is  deter- 
eoart  per     mined,  therefore  it  cannot  be  done  but  by  consent 

mitted  the  p^^  Ou^  As  the  record  is  gone  back  to  the  Court  of  K.  B.  in  Ireland, 
to  be  *men  ^^^  ^^®  whole  of  it  is  supposed  to  be  sent  there,  therefore  they  naust  issue  the 
ded  by  en  subsequent  process.  And,  upon  a  writ  of  error  from  Ireland,  in  judgment  of 
Urging  the  law,  the  record  is  removed  here;  but,  in  fact,  a  transcript  only  conies  over; 
term,  al  and  when  the  judgment  is  affirmed  it  is  sent  back,  and  a  mandatory  writ  Ib- 
thougb  the  sues  from  hence  to  the  K.  B.  in  Ireland,  reciting  the  whole  record  and  pro- 
record  had  ceejings,  and  commanding  them  to  do  execution,  by  which  the  cause  is  re- 
ted  to  the  ^^^T^^^  ^o  ^h^^  Court;  therefore,  if  we  can  do  what  is  asked  we  will,  for  it 
coartof  K.  ought  to  be  done.  It  is  mere  matter  of  form;  let  us  consider  of  it  subse- 
B.  in  Ire  quently.  Per  Cwr,  We  have  looked  into  the  cases,  and  the  proper  mode  of 
land.  relief  is  according  to  the  following  rule:  '^  That,  upon  payment  of  the  costs  of 

this  application  to  the  plaintiff  in  error  (to  be  taxed  by  the  master),   the  de- 
ft^ndant  in  error  be  at  liberty  to  amend  the  record  in  this  cause,  by  striking  out 
r  rOQ  1  word  "fifteen"  in  the  declaration,  and  inserting  instead  thereof  the  word 

I  bU9  J  a  (^enty^"  qq^]  (h^t  a  supersedeas  issue  at  the  expense  of  the  defendant  in  er- 
ror to  the  writ  of  mt//tmu8,  heretofore  sent  to  the  judges  of  the  court  of  K.  B. 
in  Ireland;  and  that  another  writ  o£ mittimus  issue,  at  the  expense  of  the  de- 
fendant in  error  to  the  judges  of  the  said  court,  inclosing  the  tenor  of  the  re- 
cord so  amended. 
Bntan  a        ^^'  ^^^»  ^-  Randall.  T.  T.  1819.  K.  B.  1  Chit.  Rep.  635}  S.  C.  2B.  4r 

mendment  '^*  ^^'^^ 

ofadeclara     An  ejectment  had  been  brought  and  judgment  recovered  in   1798.      The 

tion  in  eject  term  of  the  demise  laid  in  the  declaration  had  since  expired.  An  application 
meat  was  ^as  made  to  the  Court  to  grant  a  rule  for  enlarging  the  term  and  issuing  a 
*"f^**"ii°*'^  *^*^^  /acta*,  the  possession  having  changed,  and  the  person  who  was  the  own- 
Ion?  time  ®''  ^^^'"6  since  died.  Per  Cur,  We  are  of  opinion,  that  if  even  this  decla- 
havmg  e  i^ation  had  been  sufficiently  large  to  answer  the  purpose,  we  ought  not,  under 
lapsed  the  circumstances  of  this  case,  to  allow  a  writ  of  scire  facias  to  issue.  The 
since  the  application  for  an  amendment  of  the  declaration,  by  enlarging  the  term,  is 
firit  com  purely  to  the  discretion  of  the  Court.  No  doubt  the  Court  will  refuse  the  ap- 
^1^®"**"  plication,  when  they  see  great  mischief  likely  to  arise,  from  granting  it.  We  go 
tion.  further;  we  think  we  ought  not  to  grant  it,  unless  it  is  shown  that  mischief  will 

not  arise.  In  such  a  case  as  this,  we  must  have  the  negative  proved;  here  the 

negative  is  not  proved. 
a«artTh*^d    ^^'  Bradney  V.  Hasselden,  M.  T.  1822.  K.  B.  M,  ^  S.;  S.  C.  1  B.  & 
.  ^enMct  in  C.  121 ;  S.  C.  2  D.  &  R.  227. 

an  action  A  rule  nisi  had  been  obtained,  calling  on  the  plaintifis  in  error,  and  the  te. 
of  eject  nanta  in  possession  of  the  premises  sought  to  be  recovered  by  this  ejectment, 
ment,  and  to  show  cause  why  the  term  in  the  declaration  should  not  be  enlarged  from  ten 
i^te  sWe'ob  *°  seventy  years.  It  appeared  that,  in  1763,  an  action  of  ejectment  between 
tained  an  f^®9®  parties  was  tried;,  that  a  verdict  passed  against  the  defendant  in  it,  sub- 
injnnction  j«ct  to  the  opinion  of  the  Court  of  C.  P.  in  a  case  there  reserved;  that,  in  Tri- 
tostop  exenity  term,  1764,  judgment  was  given  for  the  lessor  of  the  plaintiff;  that  error 
cotion.  but  was  brought  in  the  Court  of  K.  B.,  where  the  judgment  was  affirmed;  that  the 
"^  d*n  P^^*"**^*  '"  ^^^^^  afterwards  obtained  an  injunction  for  staying  execution;  that 
in  the^snU  "P^"  account  of  the  poverty  of  the  defendants  in  error,  they  had  not  been  able 
for  many  to  proceed;  and,  consequently,  that  an  injunction  remained  in  force;  that  the 
years,  dor  defendants  in  error  died  in  1777,  and  that  the  present  application  was  made  on 
ing  which  behalf  of  his  heir.  Cause  was  shown,  and  it  was  contended,  that  in  all  proba- 
time  the  bility  there  had  been  some  settlement  between  the  parties  prior  1o  1777.  Re- 
^*™J"ji*^|J^  Hance  was  on  the  other  side  placed  on  the  authority  of  Vicars  ▼.  Haydon, 
eipired;  (^nfe,  608.)  in  which  the  Court  had  made  a  similar  amendment,  where  the  par- 
the  Court    ties  had  been  delayed. 

Per  Cur.    That  this  is  an  application  to  the  discretion  of  the  Coart  is  ijuite 
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clear,  from  the  case  of  Doe  v.  Rendall,  tupra.    We  raust  therefore  be  fully  sa-  ^"^*1^  no* 
tiflfied,  that  if  we  were  to  grant  this  application,  that  we  should  not  do  any  in-  ^"•nd  the 
justice  to  the  parties  against  whom  it  might  operate.  ,  It  is  incumhent  on  the  by^VnUrt* 
party  applying  to  give  us  such  information  as  will  justify  us  in  granting  his  re-    r  610  ]* 
quest.     In  this  case  he  merely  states,  that  he  is  heir  to  the  claimant,  but  gives  iog  the 
no '  satisfactory  reason  for  the  delay  that  has  arisen.     We  must,  therefore,  term. 
leave  him  to  the  usual  course,  to  apply  to  the  Lord  Chancellor,  who  may,  if 
he  think  proper,  dissolve  the  injunction,  and  order  the  parties  to  consent  to  this 
amendment. — Rule  discharged,  with  costs.     See  2  Sell.  Prac.   143}  Adams' 
Eject.  SOI.  2d  edit. ;  3  Mod.  249.  • 

VI.  RELATIVE  TO  THE  ANCIENT  MODE  OF  PROCEEDING, 

AND  WHEN  IT  MUST  BE  OBSERVED. 
1.  Smartley  v.  Hbnden.  H.  T.  1695.  K.  B.  1  Salk.  255.  According 

In  ejectment  for  certain  empty  houses,  a  lease  was  sealed  on  the  land,  and  ^?  **  ®  ^^ 
a  declaration  delivered  to  the  casual  ejector,  and  judgment  and  execution  had ;  ^^r"^!  J^^? 
yet,  because  they  had  not  moved  for  a  peremptory  rule  to  plead,  the  judgment  ^^^  »  ^ 
was  set  aside;  and  held  that  in  such  case  there  must  be  an  affidavit  of  the  seal-  affidavit  of 
ing  of  the  lease,  entry,  &c.  the  sealing 

.   *  When  tho  remedy  by  ejeetment  is  pnrsned  in  an  inferior  conrt,  the  fictions  of  the  mo-  ^°®  lease 
dam  syatem  are  not  applicable;  for  inferior  conrtti  have  not  the  power  of  framing  rules  for  ^'**  •"?" 
•onfcaeing  lease,  entry,  and  oiuter;  nor  tho  means,  is  such  roles  were  entered  into,  of  en-  ^'''  forjndg 
forcing  obedience  to  them;  Rex  v.  Mayor  of  Bristow,  1  Keb.  690;  Sherman  v.  Cocke,  1  D>®nt.t 
Keb.  695;  Gtlb.  Eject.  38.      When  also  the  premises  are  vacant  and  wholly  deserted  by 
the  tenant,  and  his  place  of  residence  is  nnkpown  (Savage  v.  Dent,  Stra.  1064;  Jones,  d. 
Griffiths,  v.  March,  4  T.    R.    484.),    the  modern   practice  cannot  be  adopted.      When, 
therefore,  the  party  brings  his  action  in  a  superior  oonrt,  the  possession  being  vacant,  and 
the  lessor's  abode  onknown,  and  when  he  is  desirous  of.  trying  his  title  in  a  court  of  infe- 
rior jarisdietion,  all  the  forms  of  the  ancient  practise  mast   be  observed;  a  lease  mast  be 
eealed  upon  the  premises;  anonster  actually  made;  and  the  parties  to  the  sait  will  be  real, 
and  not  imaginary  persons.      The  manner  of  proceeding  in  these  cases  is  as  follows: — A., 
the  party  claiming  title,  must  enter  upon  the  land  before  the  essoign  •day  of  the  term  of 
which  the  declaration  is  to  be  entitled,  and  whilst  on  the  premises  eiecote  a  lease  ef  them 
CoB.   (any  person),  who  may  accompany  him,  at  the  same  time  delivering  to  him  the  pos- 
aeasion  by  some  one  of  the  common  modes.     C.  (some  other  person)  must  then  enter  up- 
on the  premises,  and  eject  B.  therefrom;  and,  having  done   so,   must  remain  npon  them, 
whilst  B.  deliyers  to  him  a  declaration  in  ejectment,  founded  npon  tfa«  demise  contained  in 
the  lease,  and  in  all  respects  like  the  declaration  in  the  mod9fa|  proceedings,  except  the 
parties  to  it  are  real,  instead  of  fictitious  persons,  B.«beir«  made  the  plaintiff,  A.  the  les- 
ser, and  C.  the  defendant.     To  this  declaration  a  not^e  must  be  added,  signed  by  B.'s  at- 
torney, and  addressed  to  C,  requiring  him  to  app^^r  and  plead  to  the  declaration,  and  in- 
forming him  that,  if  he  do  not,  judgment  iwil'  lie  signed  against  him,  by  default.      When 
the  landlord,  or  person  claiming  title,  doM  not  wish  to  go  through  this  ceremony  himself,       * 
he  may  execute  a  power  of  attorney,  authorising  another  to  enter  for  him  (2  Sell.  Prac 
181.),  and  the  proceedings  are  then  the  same  as  if  he  himself  entered.      But,  it  must  be 
lemembered,  that,  if  it  be  oe<sessary,  when  the  ancient  practice  is  used,  to  join  the  wife 
in  the  demise,  the  lease  most  be  executed  by  the  husband  and  wife,  in  their  proper  per- 
sons, because  a  feme  oovert  cannot  constitute  an  attorney;  Wilson  v.  Rich,  l.Yelv.  1;  S.  C» 
1  Brown    184,  PJ«imer  ▼.  Hockhead,  2  Brown.  248;  S.  C.  Nov,  188;  gtd  vide  Hopkin*s 
ease,  Cro.  Car.  166;  Gardiner  v.  Norman,  Cro.  Jac.  617.      When  the  ancient  practice  is 
resorted  to,  the  suit  must  proceed  in  the  name  of  the  casual  ejector;  and,  if  the  proceed- 
ings sre  in  a  superior  court,  no  person  claiming  the  title  will  be  admitted  to  defend  the  ac- 
tion.    If  therefore,  in  such  case,  the  right  to  the  premises  be  dispated,  the  party  who  seals 
mast,  in  the  first  instance,  recover  the  possession;  and  the  other  party  must   allerwards 
bring  a  eommon  ejectment  against  him,  to  try   the  title;  ex  parte  Beauehamp  and  Burt, 
Bam,  177;  B.  N.  P.  96;  Adams,  Ejectment,  173. 

t  But,  in  the  C.  P.,  this  affidavit  and^motion  are  unnecessary  ;'and,  instead  of  ihem,  a  rule 
to  plead  most  be  siven  on  the  first  day  of  term;  and  if  there  be  no  appearance  and  plea 
at  the  expiration  of  the  rule,  judgment  may  be  signed;  see  2  Sell.  Prac.  181. 

It  is  immaterial,  as  far  as  the  forms  of  sealing  the  lease,  &c.,  are  concerned,  whether 
the  aetion  be  commenced  in  a  superior  court  or  inferior  court;  but  the  subsequent  proceed- 
ings in  inferior  courts  most,  of  course,  depend  upon  the  general*  practice  in  them  in  other 
actions.  How  far  it  may  be  even  necessary  to  give  the  tenant  in  possession  notice  of  the 
elaimant's  proceedings,  in  an  ejectment  brought  in  an  inferior  court,  may  appear  doubtful, 
when  it  is  remembered,  that  such  notice  was  only  requisite  in  the  superior  courts,  in  con- 
sequenoe  of  a  rule  made  for  that  particular  purpose;  but  it  certainly  is  more  prudent  to 
eonfona  to  tbo  general  practice  in  this  respect,  and  the  notice  need  not  to  be  given  nntU 
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M  the  9.  MooRi  V.  Goodright.  E.  T.  1738.  K.  B.  2  Stra.  899. 

plaintiff  •  0^  ^  ^^-^^  ^^  coram  vobis  being  brought  on  a  judgment  in  ejectment,  it  was 
ttd  the  assigned  for  error,  that  the  plaintiff  in  ejectment  died  before  the  day  of  nin 
sail,  he  be  prius.  And  it  being  in  ejectment,  the  Court  set  it  aside,  and  ordered  the  at- 
ing  a  |ier  tomey  to  show  cause  why  there  should  not  be  an  attachment  against  him;  for 
•on  Actoal  they  said  it  was  to  defeat  the  proceedings  instituted  by  the  Court  to  try  the 
Jy  in  esiat  fight;  and  all  persons  know  that  the  plaintiff  is  but  nominal,  or  if  a  real  per? 
*****  son,  yet  his  release  is  a  contempt. 

HoweTer,  ^'  Hooper  v.  Dale.  M.  T.  1729.  K.  B.  1  Stra.  53 1. 
though  a '  There  being  a  vacant  possession,  a  lease  was  sealed  on  the  premises,  and 
penon  acta  the  defendant  ejected  the  lessee,  and  then  gave  a  warrant  of  attorney  to  con- 
ally  in  ez  feas  judgment;  on  w^hich  the  Court  was  moved  to  set  it  aside,  and  it  wasargu- 
iifteaee»  the  ^j^  ^y^^  jjjg  casual  ejector  can  in  no  case  confess  judgment.  The  counsel  on 
woold  not  ^^^  other  side  endeavoured  to  distinguish  this  from  the  common  case,  where 
allow  him  ^^®  casual  ejector  is  only  a  nominal  person;  but  the  Court  said  it  was  a  trick, 
to  eonfaaa  and  set  it  aside, 
judgment.* 

[6121   VII.  RELATIVE  TO  THE   APPEARANCE,  AND  JUDGMENT 
AGAINST  CASUAL  EJECTOR  FOR  NON-APPEARANCE. 

(A)  When  the  parties  appear. 
(a)    Who  may  appear. 
Isl.  In  f^eneraL 
Apen©n  Dqe,  d.  Younghusban«,  v.  Roe.  H.  T.   1822.   C.  P.   6  Moore,  480. 

^*"*\led  '^'^^^  ^^^  ^^  application  on  the  part  of  the  lessors  of  the  plaintifT,  to  oblige 
to  come  in  "^^  ^*  ^^  come  in  and  defend  the  action,  on  an  affidavit  that  the  party  sued  as 
and  defend,  ^^^^  ^  l&w,  that  the  possession  had  been  vacant,  and  that  therefore  a  copy  had 
nntil  served  been  affixed  on  the  premises;  but  that  A.  B.  aQerwards  took  possession,  and 
^>*h  *  CO  now  asserted  his  claim  to  the  property,  the  subject  of  the  action.  The  Court 
py  ^»*     said,  that  a  copy  of  the  declaration  should  have  been  served  on  A.  B.  and  that 

Son.  ^^^y  ^^^^^  ^^^  interfere. 

Snd.  In  particular. 

1 .   Cestui  que  trust. 
Lovelock,  d.  Norris,  v.  Dancaster.  T.  T.   1790.  K.  B.  3  T.  R.  ISS. 
'^iJrJifl       "^^  ^^^  '^  **^'  moved  for  leave  to  defeqd  an  ejectment  instead  of  the  te- 
aoThavinc  "*°*'     ^*  ^**  opposed,  qji  the  ground  that  ha  had  never  been  in  possession 
been  inpM  ^^  ^^^^^  no**>«  considered  ^  landlords  under  the  1 1  Geo.  2.  c.  19. 
■eaiion,  P^r  Cur.     The  heir  at  law,  ^  remainder-roan,  are  within  the  statutej  but, 

will  not  bo  we  cannot  extend  its  provisions  to  thk  case,  because  here  the  very  question  in 
permitted    dispute  is  between  the  adverse  party  and  himself,  whether  he  is  entitled  to  be 
Mo*^"      lw*<i*o'^  or  not. 
JJ^eniT  2'  Devisee. 

Lovelock,  d.  Norris,  v.  Dancaster.  M.  T.  1791.  K.  B.  4  T.  R.  122. 
A  devifoo       A  rule  had  been  obtained  to  permit  a  devisee  in  trust  to  defend  as  landlord, 
who  has      nnder  the  11  Geo.  2,  c.  19,  s.  13.  which  it  was  moved  shouW  be  discharged, 
y^_„f.°  *"  because  he  had  not  been  in  possession.  Upon  the  Court's  asking  whether  the 

was  permil*^*''  ^^®  ^^^^y  1°^  ezecatioD  or  the  lease;  1  Lill.  Pr.  Reg.  675.  An  ejectment  cuti  be  le- 
moved  from  an  inferior  to  a  superior  court  by  habeas  corpus  or  certiorari;  see  1  B.  feC 
268;  S.  C.  2  D.  &  R.  497;  Highmore  v.  Barlow,  Barn.  421;  Allen  v.  Foreman,  1  Sid. 
818.  When  an  ejectment  is  removed  from  an  inferior  to  a  superior  coart,  the  tenant  in 
possession  is  entitled  to  the  same  privilege  of  confessing  lease,  entry,  and  onster,  and  de- 
f<*nding  the  action,  as  if  the  plaintiff  had  originally  declared  in  the  superior  court;  Gilb. 
Eject  37.  When  the  lands  lie  partly  within  and  partly  without  the  jurisdiction  of  the  infe- 
rior court,  the  defendant  cannot  plead  above  the  jurisdiction  of  such  inferior  court,  beeause 
the  demise  is  transitory,  and  may  be  tried  any  where;  see  Hall  v.  Hn^bs.  2  Keb.  69; 
Adams,  Ejectment,  117. 

*  Bnt  it  was  said  that,  if  the  plaintiff  released  to  one  of  the  tenants  in  possession,  who 
had  been  made  defendant,  such  release  would  be  a  good  bar;  because  the  plaintiff  could 
not  recover  against  his  own  releabe,  since  he  was  the  plaintiff  upon  the  record,  though  the 
Conrts  considered  such  a  release  as  a  contempt;  and  it  does  not  appear  that  a  plea  of  this 
nature  ever  occurred  in  practice;  see  2  Brown,  128;  Salk.  260;  4  M.  &  S.  800. 
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lessor  would  not  consent  to  try  it  on  an  issue  devisavtt  vel  non?  and,  on  his  re-  t«d  to  de 

fiisal,  the  rule  to  set  aside  the  orijrinal  rule  was  discharcod.  fend  as  land 

o     ri    r        ,•     I  °  lord. 

Martin- V   Divis.   M.  T.   17r>4.  K.  B.  2  Stra.  914. 
la  an  action  ofejoctinent,  the  Court  denied  to  let  the  parson  of  Hempstead  A  person 
defend  only  for  a  right  to  enter  and  perform  divine  service,  notwithstanding  the  *^**^"^?*  " 
case  in  Salk.  2o6,  saying  it  had  been  often  denied  since.  '^?  ^^  ®-? 

4.    The  heir  at  lato*  ^^  ^,  ^ 

5.  Landlord.     As  to  the  landlord's  ris^hi  to  appear  in  general,  and  the  (enanCs  perform  di 
liability  Jor  concealing  the  ejecimcnt.     See  post,  616.  div.  viii.  Relative  vine  ser 
to  the  Liandlord's  Appearance,  and  the  Tenant's  not  giving  the  Land- vice,  caa 
lord  Notice  of  Ejectment.  "<>'  *>e  ad 

6.  Lard  by  escheat  fondllt*^* 

Fairclaim,  d.  Fowler,  v.  Shamtitle.    H.  T.   1728.  K.  B.    3  Burr.  1290; 

S.  C.  1  Blac,  357. 

It  was  moved,  on  behalf  of  the  plaintiff,  to  discharge  a  rule,  whereby  itiiad  9"^  clAlm 
been  ordered  that  Earl  Gower  and  Gifford,  landlords  of  the  tenant  in  posses-  ["^  "'  i^*"^ 
sion  of  the  premises  in  question,  should  be  joined  and  made  defendants  with  ^^     ^^  ^^' 
the  tenant,  if  he  shall  appear:  and  if  he  should  not  appear,  that  they  might  mined  de 
appear  for  themselves.     The  objection  to  the  rule  was,  "  That  Gower  and  Gif-  fendant  in 
ferd  had  never  been  in  possession;"  and  that  -the  act  of  parliament  of  1 1  G.  >n  eject 
2.  c.  19.  s.  13.  was  made  for  the  security  of  landlords  who  had  been  in  posses-  ™®'?'  ***"?** 
sioa.     Here,  Gower  and  Gifford. claim  by  escheat,  on  the  death  of  Elizabeth  *^^"|'j«  * 
Levisen;  and  the  plaintiffs  claimed  a«  heir  at  law  to  her;  but  neither  had  been  possessioo, 
m  possession.     On  showing  cause  against  the  rule,  it  was  admitted  the  lessors  by  the  leu 
of  the  plaintiff  claimed  as  heirs:  and  Gower  and  Gifford,  by  escheat  of  a  cop-sor  of  one 
pyhold,  pro  defeciu  hoiredis,  not  for  a  forfeiture   for  want  of  an  heir's  coming  claiming  as 
m;  and  that,  therefore,  they  only  desired  to  have  the  cause  tried.     And  it  was"®*'  atUw. 
argued  that  a  lord  of  a  manor  has  such  a  seisin  at  law  of  an  escheated  copy- 
hMf  that  the  occupier  is  his  teuant  at  will,  and  the   lord  may  distrain  for  the 
rent;  and  though,   perhaps,   the  occupier  may  not  be  liable  to  the  penalty  of 
the  treble  rent,  yet  the  lord  may  avow  upon  him  for  the  single  rent.     That  the 
lords,  by  escheat,  claim  upon  the  same  foot  as  if  they  were  heirs  to  the  de- 
ceased tenant:  and  the  heir  mi£:ht  be  admitted  to  be  made  defendant,  though 
he  had  never  received  rent.     The  Court  recommended,  and  the  counsel  on 
both  sides  consented  to,  a  fair  trial  of  the  lord's  title  to  claim  by  escheat:  and 
the   method  was  at  length  agreed  upon,    viz.  that  the  lord   (who  could  never 
come  into  possession  without  an  ejectment  to   be   brought  by  him)  should  im- 
mediately bring  his  ejectment  against  the  present  lessors  of  the  plainti'l,*  and 
that  the  said  lessors  of  the  present  plaintiff  (who  claimed  as  heirs  of  the  de- 
ceased) should  be  admitted  to  defend,  either  alone,  or  together  with  the  ten- 
ant in  possession.     Subsequently,   Lord  Mansfield,  C.  J.,  declared,   that  he 
was  clear  that  this  method  of  **  putting  the  person,  claiming  to  be  lord  by  es- 
cheat, to  bring  his  ejectment,"  was  the  proper  way  of  trying  the  right  upon  the 
merits.     If  there  was  really  no  heir,  then  the  lord  stood  in  the  place  of  the 
deceased;  but  if  there  was  any  heir  whosoever,  the  lord's  claim  was  at  an  end. 

7.  Mortgagee.  [  6^4  ] 

Doe,  d.  Tiltard,  v.  Cooper.  T.  T.   1800.  K.  B.  8  T.  R.  645. 

On  motion  that  the  mortgagee  might  be  made  defendant  with  the  mortga-  A  mortga 
gor,  it  was  objected  to,  on  the  ground  that  the  application  was  not  that  the  8®.® '^**  P®*" 
mortgagee  should  defend  instead  of,  but  was  to  defend  withy  and  therefore  unu-  T'r^^  j  ^^ 
8ual  and  irregular.     But  the  Court  overruled  the  objection.  ejectment 

8.  Remainder-man.lf  with  the 

9.    fViJe  alone  when  permitted,  mortgagor. 

Fenwick's  Case.  M.  T.   1701.  K.  B.   1  Salk.  257. 

A  motion  was  made  to  make  the  lessor  of  the  plaintiff's  wife  a  defendant  in  ^  ^if*^  has 

*  The  iminediate  heir  to  ihe  person  last  seised  will  be  permitted  to  appear,  though  ho  ^'lUi^Ata 
bai  never  been  in  possoasion;  see  8  T.  R,  783.  miuea  10 

t  A  remainder-man  claiming  under  the  person   lost  seised  will  be  admitted  to  defend, 
thoogh  he  hai  never  beea  in  poMewion;  see  8  T.  R.  788. 
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defend        ejectment,  the  plaintifT's  title  being  by  a  pretended  intermarriage,  which  was 

where  the    controverted.     Holt,  C.  J.     To  make  the  landlord  a  defendant  in  ejectment 

fitteVrose    '*'  of  right;  for  otherwise  she  might  lose  her  possession  by  combination  be- 

from  a  pre  twoen  the  plaintiff  and  tenant  in  possession;  and  the  Court  inclined  to  grant 

tended  in    the  iiKtiion,  because  there  could  be  no  inconvenience,  and  it  would  make  the 

termar        verdict  more  considerable. 

'"K®*  {b)  Manner  of  appearance. 

The  appear  Ist.    Time  allowed  Jor^ 

ance  of  tenRpG  Gen.  E  T.    1821.  K.  B.  4B.  <^  A.  539;  Same  rule,  E,  T.   1821.  C. 

ants  in  pos  p.  o  R.  &  B.  705.  5  Moore,  637;  Same  rule,  Ex.  8  Price,  504;  9  ib. 

jectinetita  ^"  ^^^  country  ejectments,  which  hereafter  shall  be  served  before  the  essoin- 
nerved  Me*  ^^v  of  any  Michaelmas  or  Easter  term,  the  time  for  the  appearance  of  the  ten- 
fore  th(>  t>4  ant  in  nossesiiion  shall  be  without  four  days  after  the  end  of  such  Michaelmas 
•oign-diiy  ,,r  Ka^tcr  term,  and  shall  not  be  postponed  till  the  fourth  day  after  the  end  of 
?J.  *">  Hi lai y  or  Trinity  terms  respectivelv  following. 

mu  o*  Eas  ^**^'   ^f  ^^^  '^'^  ^^  ^^  entered,* 

r  615  I    (^)  When  the  parties  do  not  appear,  and  of  the  judgment  against  ca- 
ter  term,  bual  ejector  for  non-appearance. 

innatbe*       Do*^,  d.  Davis,  v.  Williams.  M.  T.   1822.  MSS.;  S.  C.  1  B.  &  C.  118; 
within  foor  S.  C.  2  D.  ^  R.  229. 

^h^'  ^?%  Cause  was  shown  against  a  rule  nm,  forgetting  aside  the  writ  of  possession, 
■aeh^terms  ®'^®^"^**^  *"  ^his  cause  for  two  reasons;  first,  because  the  posUa  was  not  pro- 
respective  d^^<^<i  when  the  judgment  was  signed;  and,  second,  because  the  writ  was  ta- 
ly.  ken  ifWi  before  the  return  of  the  postea  to  the  court.     It  appeared,  that  this 

It  aeems  action  of  ejectment,  was  brought  to  recover  premises  in  Cardiganshire,  and 
that  if  the  th^t  at  the  last  assizes  for  the  county  of  Hertford  the  defendant  suffered  judg- 
defendant  ment  to  go  by  default,  by  not  appearing  to  confess  lease,  entry,  and  ouster; 
in  eject  i\^j^^  ^)^^  postea  remained  in  the  hands  of  the  associate  until  the  I2th  day  of  No- 
mrt^ln^^  vembcr;  that  on  the  first  day  of  the  term  the  lessors  of  the  plaintiff  took  out 
pear,t  and  ^'^'  ^^'''^)  ^^^^^  ^^  ^^®  ^^^b  day  of  November,  by  an  arrangement  to  prevent  the 
plaiotiffis  unploasantnoss  of  possession  being  taken  by  the  sheriff's  officer,  the  premises 
10  conse  were  triven  up  by  the  defendant's  agents  to  the  lessors  of  the  plaintiff.  It  was 
1"*"J®  K°"  ho.,  over  contended,  that  there  was  no  irregularity;  for  it  was  not  the  usual 
soited,  that  pr,,,.{ice  of  the  court  to  produce  the  postea  at  the  time  of  signing  judgment; 
may™©"  ^^^^  although  the  writ  was  taken  out  on  the  6th  of  November,  yet  it  was  not 
signed  on  executed  until  the  i!2th,  at  which  time  there  could  be  no  doubt  that  the  pJaintifiT 
the  first  day  was  entitled  to  possession.  And  moreover,  if  there  was  any  irregularity,  it 
of  the  next  had  been  waived  by  the  defendant's  agent  quietly  giving  up  possession,  and  he 
that"l  writ  ""^^"'^  "^^  ^*^®  ^*^®  of  Doe,  d.  Lord  Palmerston,  v.  Copeland,  2  T.  R.  178.  In 
of  possea  support  of  the  rule  nisi  it  was  answered,  that  the  irregularity  was  not  waived, 
sion  may  because  the  arrangement  was  made  in  ignorance  of  its  existence,  and  merely 
besaed  oat  on  the  ground  of  delicaby;  that  there  were  several  cases  to  show  that  the  pc9^ 
on  the  tea  ought  to  be  produced  at  the  time  of  signing  judgment ;  Sir  Hugh  Middle- 
same  day.  ton's  case,  1  Keb.  Rep.  246;  Stanford  v.  Chamberlaine,  5  Mod.  265;  Tur- 
ner V.  Barnsby,  1  Salk.  259;  and  that,  inasmuch  as  it  appeared  that  the  asso- 
ciate actually  had  the  postea^  the  Court  would  not  presume  that  it  was  with 
.  them  in  bank,  and  that  if  this  rule  of  law  were  correct,  a  defendant  would  be 

*  The  Appearance  shall  be  entered  of  the  temn  mentioned  in  the  notice*  nnleaa  it  be  a 
coantry  caase,  and  the  notice  be  to  appear  in  a  non-iaaaable  term,  then  the  appearance 
mnsl  be  of  the  next  insoable  term;  see  Barn,  250. 

f  Where  there  is  not  any  appearance  (which  may  be  known  by  searching  the  judges* 
books  in  the  K.  B.,  in  the  prothonotary's  plea  book  in  the  C.  P.)  the  plaintiff  roost  draw 
np  a  rolo  for  jadgment  with  the  clerk  of  the  rales  in  the  former,  and  the  secondary  in  tbo 
latter  court,  and  then  make  an  incipitur  of  the  declaration,  and  also  on  a  roll  of  that  term: 
these  he  itiust  carry  to  the  clerk  of  tht)  judgments  in  the  K.  B.  and  to  the  prothonotary  in 
the  C.  r  .  who,  on  seeing  the  rule  for  judgment  will  sign  it  accordingly.  Bat,  in  the  C. 
P.,  thi'  plaintiff  most  take  out  a  warrant  of  attorney  for  the  defendant,  and  carry  it  with 
the  other  papers  to  the  prothonotary  when  he  signs  the  judgment;  see  Ron.  Ejectment,  450. 

If  jua^inent  bo  signed  aguinst  the  cnRual  ejector,  and  it  be  made  appear  that  no  declara- 
tion was  regularly  sorved,  the  Court  will  set  it  aside ;  Run.  Ejectment,  450. 
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turned  out  of  possession  on  the  very  day  perhaps  in  which  the  Court  had  grant- 
ed him  a  new  trial. 

PtT  Cnr.  This  application  is  necessarily  made  to  the  discretion  of  the  court, 
after  the  defendant  had  himself  quietly  given  up  possession  of  th*e  premises, 
which  clearly  showed  that  he  did  not  intend  to  make  any  motion  in  this  court 
within  the  first  four  days  of  the  term.  It  is  unnecessary  to  determine  whether 
the  writ  might  or  might  not  be  issued  on  tlie  first  day  of  the  term;  but  it  may  [  616  ] 
be  observed,  that  this  case  is  materially  different  from  those  which  require  the 
rule  for  judgment  to  be  drawn  up  afler  the  coming  in  of  the  postea^  the  cotwnt 
rule  is  in  its  nature  very  similar  to  the  rule  for  judgment,  and  perhaps  the  pi  h*- 
tice  of  this  Court  might  in  this  respect  be  assimilated  to  that  of  the  Conrf  of 
Common  Pleas.  In  the  case  of  Stanford  v.  Chamberlaine,  they  were  bounrl  ^' 
take  a  rule  for  judgment,  as  the  plaintifl  had  a  verdict  at  the  trial;  in  Doe  v. 
Copeland,  the  Court  did  not  set  aside  the  writ  of  possession,  but  directed  tlie 
Master  to  inquire  what  injury  had  been  sustained  by  issuing- it  too  soon;  there 
is  nothing  in  the  objection  that  the  poslea  was  not  in  court.  Every  ruin  for 
judgment  is  made  on  the  presumption  that  it  is  in  court;  they  therefore  t  in\ 
that  the  justice  of  this  case*  would  merely  require,  that  the  Master  should  be 
ordered  to  ascertain  what  damages  the  defendant  has  received  by  the  execution 
of  the  writ  a  day  before  it  ought  to  have  been  executed.  But  in  this  case  such 
inquiry  is  unnecessary;  for,  by  permission,  the  possession  was  given,  and  con- 
sequently no  harm  could  have  been  done.  The  rule  must,  therefore,  be  dis- 
charged.— Rule  discharged  with  costs. 

VIII.  RELATIVE  TO  THE  LANDLORD'S  APPEARANCE  AND 
THE  TENANT'S  NOT  GIVING  THE  LANDLORD  NOTICE 
OF  THE  EJECTMENT. 

1.  GooDRiGHT  V.  Hart.  E.  T.   17^28.  K.  B.  2^Stra.  830. 
The  defendant,  as  daughter  and  heir  of  the  late  Admiral  Hosier,  brought  an  Before  11 
ejectment,  and  recovered,  and  was  put  in  possession:  the  other  side  broucrht      °' ^'   ^^ 
an  ejectment,  and  Hart  and  his  wife  obtained  a  rule  to  be  made  defendants,  i^^^^  . 
with  the  tenants  in  possession,  and  entered  their  appearance;  but  the  tenants  which  the 
refused  to  appear  to  make  any  defence;  on  which  judgment  was  signed  against  tenant 
the  casual  ejector.     On  motion  to  set  it  aside,  the  Court  refused  to  set  aside  could  be 
the  judgment;  saying,  that  the  rule  was  only  that  the  landlord  should  be  made  p  ''"'"peHed 
defendant  with  the  tenants  in  possession;  and  therefore,  if  they  would  not  stand  ^    ppe*f» 
the  suit  the  landlord  could  not  be  let  in. 

2.  Amov.  M.  T.   1097.  K.  B.   l"2Mod.2II. 
If  notice  in  ejectment  be  given  to  an  under  tenant,  and  he  does  not  ac-  Or  give  the 

2uaint  his  landlord  therewith,  but  suffers  judgment  to  go  against  him,  the  'f  ndlo*^  no 
Jourt,  on  motion,  will  not  suffer  the  execution  to  be  taken  out  till  the  right  l'^°!j?„„^  " 
.    ,  .    1  '  ^      ejecinaent. 

IS  tried. 

3.  Doe,  d.  Schofield,  v.  Alexander.  H.  T.  1814.  K.  B.  3  Campb.  5lt>.  S,    I  617   | 
P.  Fenn,  d,  Phillips,  v.  Cooke.    H.  T.  18M.   K.  B.  S  Camp.  512.   S 
P.  Jones  v.  Edwards.  M.  T.  1745.  K.  B.  "2  Stra.  1241. 
In  ejectment,  the  lessors  of  the  plaintiff  having  made  out  their  title,  provrH  And  now 
that  the  ejectment  was  served  upon  a  person  of  the  name  of  A.  B.,  who  wn^  ^  ®'^®* 
then  in  possession  of  the  premises;  and  produced  the  common  rule  of  C^  ■    t  ^^^J^  ^^ 
.  whereby  the  defendant  was  allowed  to  come  in  to  defend  as  landlady.     It  v    -^  landlord,  it 
contended,  that  it  must  be  proved  that  A.  B,  held  the  premises  as  her  (eua.*  ;  must  be 
Smith,  d.  Taylor,  v.  Mann,  I  Wils.  220.  "^^^o^"  i*»at 

Per  Lord  Ellenborough,  C.  J.     All  that  is  necessarv  is  to  prove  the     '       '*''*  f'eclara 
tity  of  the  premises  for  which  the  defendant  comes  in  to  defend  ns  lan'li      '....pfdon 

*   Crtp.  19.  s.  n.  by  which  il  is  provided,   th;iT  ihe  landlord  nity  miko  hirrx'-lf   <    '    '   '• 
ant  in  ejoctmont,   llion^h    the    tenant   refuses    to  apixMr ;    nid   I'wmuh   jinl'ini.'n      -   -(_'i    I 
ngainnt  the  casii-il  ejector,  the  Court  shall  order  ci  strjv  of  cvt^finion,  nil  ilj«v   in  ilio    fiiri'i'-r 
order  thereon. 

t  By  11  Goo.  2.  c.  19. .«.  12.  it  is  enacted,  that  ovory  ton-tnt,  to  wh.Mn  nny  (h'c'ar-i'ion  in 
ejectment  shall  be  delivered  shall  foilhwith  ^ive  notice;  th  .lord  to  ihi  lanc!l<jrd,  &c.  vmdc; 
toe  penalty  of  forfeiting  tiio  value  of  three  years'  improved  rent. 
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the  tenant  and  that  is  sufficiently  done  by  proving  the  service  of  the  ejectment  upon  thd 
in  poBsei  tenant  in  possession.  Here  the  lessors  ol  the  plaintiff  have  shewn  what  pre- 
■*°°*  mises  they  go  for  in  this  action,  by  proving  the  service  of  the  ejectment  qpon 

A.  B.  while  in  possession  of  them,  and  the  defendant  is  concluded  by  havinjg^ 

come  in  and  claimed  to  defend  for  them  as  landlady. 

But  it  is  not        4.  Doe,  d.  Giles,  v.  Barwick.  M.  T.  1816.  K.  B.  5  M.  &  S.  393. 

necMsary         Action  of  ejectment.     Service  of  declaration  was  proved  on  three  tenants 

the  land       *"  possession;  but  neither  the  landlord's  or  tenant's  rule  was  produced,  nor  was 

lord's  rule   there  any  evidence  to  show  the  defendant  to  be  landlord.      It  was  objected, 

to  ahovv       that  the  landlord's  rule  ought  to  have  been  produced,  in  order  to  connect  the 

that  defend  defendant  with  the  premises;  but  the  Court  said,  that  service  of  the  declara' 

lint  comes   ^j^jj  ^^  ^^^  tenants  in  possession  being  proved,  it  followed  that  the  defendant 

in  as  land     __     »  •  i ii     j  or* 

lord  must  come  in  as  landlord . 

6.  Doe,  d.  Knight,  v.  Smythe.  H.  T.  1815.  K.  B.  4  M..&  S.  347. 
A  third  per  ^  tenant  entered  into  possession,  under  an  agreement  for  a  term  of  year^ 
c?aiin*i"o°de  ^®  P*^^*^  '"^"'^  *^  '^®  party  demising,  and  afterwards  disclaimed.  The  landlord, 
fend  Ds  land  ^^®  term  having  expired,  brought  this  action  of  ejectment  against  the  tenant, 
lord  to  an  who  neglected  to  appear;  but  a  third  person  claiming  to  defend  as  landlord/ 
action  of  e  appeared  and  defended  in  his  room.  The  Court  held,  that  such  person  could 
jectment,     ^^^  g^^  „p  |j|g  q^q  \\^\q  jn  defence  to  this  action,  for  since  the  tenant  could  not 

broaght  oj  dispute  (he  plaintiff's  title,  neither  could  one  claimins  as  his  landlord,  and  io' 
a  person  nn      •*•      ,     ,.^      .  °  ' 

der  whom    pnvity  to  him,  do  so. 

the  tenant  6,  DoE,  D.  Ingram,  v.  Roe.  M.  T.  1822.  Ex.  11  Price,  507. 

in  posses         A  rule  was  obtained  to  show  cause  why  judgment  in  ejectment  against  the' 

■ion  held,    casual  ejector  should  not  be  set  aside,  after  judgment  executed,  and  possessionr 

[  618  J  delivered  up  to  the  lessor  of  the  plaintiff,  on  the  ground  that  there  had  been  no 
I  rfifi  S  notice  given  to  the  landlord,  by  the  tenant  in  possession,  of  the  proceedings, 
will  be  let  *"^  consequently,  no  trial  on  the  merits.  The  Court  made  the  rule  absolute, 
in  to  try  his  ^n  the  terms  of  the  landlord  paying  costs  to  the  lessor  of  the  plaintiff,  and  the 
right  on  iho  posse-^sifin  to  be  in  the  mean  time  retained  by  the  latter, 
merits  after  judgment  against  a  casual  ejector,  where  the  tenant  hasoiniited  to  give  him  notice. 

7.  GooDTiTi.r.  V.  JJAi.TiTi.r.  E.  T.  1813.  C.  P.  4  Taunt.  820. 
Provided  This  was  an  application  to  let  in  a  landlord  to  defend,  from  whom  his  tenants 

there  be  a  jjj^j  concealed  an  ejectment.  The  plaintiff  had  obtained  judgment  and  posses- 
*^^  ."*'?°  sion  in  the  prior  undefended  ejectment  without  collusion,  and  had  sold  part  of 
and  trans     ^^®  premises  and  transferred  the  possession. 

fer  or  part        Per  Cur,     We  must  discharge  the  rule:  here  the  case  is  the  same  as  if  the 
of  the  pre    tenant  had  delivered  over  the  possession  wrongfully  to  another  person.     The 
mises.         landlord  must  bring  an  action  of  ejectment  to  recover  it.     How  can  we  deal 
with  the  lessor  of  the  plaintiff?     He  has  not  been  to  blame. 

8.  Buckley  v.  Buckley.  E.  T.  1787.  K.  R   I  T.  R.647. 

f  th*  11*  '^^  support  an  action  on  the  1 1th  Geo.  2.  c.  19.  for  secreting  an  ejectment. 
Gee.  2.  c,  **  ^*^  proved  that  the  action  was  brought  for  the  purpose  of  compelling  an  at- 
19.  extends  tornment,  in  consequence  of  which  the  defendant  actually  attorned  to  the  mort- 
onlj  to  gagee;  he  gave  no  notice  to  his  landlord  the  plaintiff,  either  of  the  ejectment 
those  cases  or  of  the  attornment,  for  omitting  the  former  of  which  this  action  was  brought, 
in  which  j^^^  judge  who  tried  the  cause,  being  of  opinion  it  was  not  within  the 
menuTare  s^*^^"^©,  directed  the  plaintiff  to  be  called.  On  motion  to  set  the  nonsuit 
inconsistent  aside,  the  Court  refused  the  rule,  saying  the.  statute  only  extended  to  cases 
with  the  where  ejectments  were  brought,  which  were  inconsistent  with  the  land- 
landlord's  lord's  title,  and  that  the  act  permitted  the  tenant  to  attorn  to  the  Diort- 
title.  gagee. 

9.  Crocker  v.  Fothergill.  T,  T.  1819.  K.  B.  2  B.  &.  A.  652. 
And  the  for  There  had  been  in  this  case  a  demise  by  lease  of  certain  lands,  together 
t  hi e*  a  1  with  the  mines  under  them;  with  liberty  to  dig  for  ore  in  other  mines,  under 
ae  of  the  ^^®  surface  of  other  lands  not  demised.  The  tenant  fraudulently  concealed  a 
premise*  declaration  in  ejectment  delivered  to  him,  and  suffered  judgment  to  go  by  de- 
fer not  giv  fault.  The  declaration  in  ejectment  did  not  mention  mines  at  all;  but  the  she- 
*  Or  that  the  landlord  was  in  receipt  of  rents  and  profits  ;  see  3  Campb.  512. 
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riff,  in  executing  the  writ  of  possession  by  the  concurrence  of  the  tenant,  deli- inghii  land 
vered  possession  of  the  premises  demised  to  the  tenant,  and  also  of  those  mines '^'^  notice 
in  which  he  had  liberty  to  dig.     At  the  trial  it  was  insisted  that  the  declaration  ®     "  9**' 
in  ejectment  only  applied  to  the  premises  specificaUy  demised  by  the  lease,  qqi  eonfiae 
and  not  to  any  advantage  under  the  license  to  dig  contained  in  it;  and  there- the  dama 
fore,  admitting  that  mines,  under  the  lands  specifically  demised,  could  be  re- gas  to  the 
covered  in  that  ejectment:  still  that  mines  in  which  he  had  a  mere  licence  to  treble  val 
dig  could  not  be  so  recovered,  and  that,  therefore,  the  plaintiffs  were  not  en-*'*    .***• 
titled  in  this  action  to  any  compensation  for  any  mines  under  any  part  of  the'Jj^^'JJJ^ 
lands  not  specifically  demised.     The  learned  judge  said,  that,  as  the  benefit   f  619  I 
which  the  tenant  took  under  the  lease  was  ihe  mine  under  the  surface  not  de-  in  the  dea 
mised,  as  well  as  that  which  was  demised;  and  as  that^  constituted  a  part  oflaratioo^ 
what  the  plaintiff  had  to  carry  to  market,  to  make  the  subject  of  a  reservation  ^"t  of  ao^ 
in  the  shape  of  an  improved  rack-rent  from  a  tenant,  at  the  expiration  of  theP'?"}***^ 
lease;   and  as  that  constituted  part  of  the  benefit  of  which  the  defendant's  con-^^^  |^ 
duct  was  calculated  to  deprive  the  plaintiff,  by  withholding  notice  of  the  ser-ant. 
vice  of  the  declaration  in  ejectment,  it  ought,  therefore,  to  be  taken  into  consi- 
deration in  estimating  the  penalty;  and  that  the  jury  ought  not  to  confine  their 
verdict  to  the  value  of  the  land  alone,  which  was  actually  demised,  but  ought 
to  extend  it  over  the  whole  of  the  propertyj^rhich  the  defendant  ought  to  have 
restored  to  the  plaintiffs,  and  which  they  might  have  had  the  opportunity  of  let- 
ting to  advantage.     The  jury  found  a  verdict  accordingly,  which  the  Court 
now  refused*  to  disturb. 


IX.  RELATIVE  TO  THE  CONSENT  RULE.* 
1.  GooDRiGHT,  D.  Balch,  V.  RicH.  T.  T.    1797.   K.  B.  7  T,  A.  327.  S.  P. 
.  Fenn,  d.  Blanchard,  v.  Wood.  1  B.  &  P.  573. 

The  lessor  of  the  plaintiff  proved  his  title  to  land?  in  the  declaration  men-^^  con 
tioned.     The  defendants  showed  that  they  were  not,  nor  ever  had  been,  in  "°*  ^•^ 
possession  of  any  part  of  the  premises  in  question.     The  plaintiff  had  a  verdict  "*„*iJjijy 
subject  to  the  opinion  of  the  court  on  the  question,  whether  the  defendants  af-  the  lame  in 
ter  entering  into  the  conditional  rule,  could  be  permitted  to  prove  that  they  both 
neither  were,  or  had  been,  in  possession  of  the  premises  which  the  plaintiff',  coarti,t  ^ 
by  the  evidence  had  entitled  himself  to.  "^  itiMia 

Per  Cut,     Two  rules  have  been  made  by  the  two  Courts,  differing,  indeed,  gentiaf  for* 
in  words,  and,  as  the  plaintiff  now  contends,  diflering   also  in  substance.     Inii,^  ^^^^ 
the  C.  P.  the  defendant  enters  into  the  consent  rule  as  to  all  the  lands  in  his  tiff's  leiaoY 
possession:  then,  on  that  rule,  it  is  necessary  for  the  plaintiff  to  prove  the  de- to  give  evi 
fendant  in  possession  of  the  land  that  he  claims.     But,  it  is  said  that  the  mean-dence  at 
ing  of  the  rule  of  this  court  is  different.     I  should  be  extremely  sorry  to  find,  JJ°  Soalee 
that  in  a  fictitious  proceeding,  instituted  for  the  more  easy  attaining  of  justice,    r  q^q  -» 
different  rules  were  to  obtain  in  the  different  courts.     If  we  were  bound  to  de- ^j^^^  of  the 
cide,  in  this  case,  in  favour  of  the  plaintiff,  it  would  be   necessary  to  alter  the  defendant^ 
rule  of  our  court  immediately.     This  point,  however,  came  under  the  consider- or  hb  vm 
ation  of  the  court,  in  Smith  v.  Man  (1  Wils.  220),  where  it  was  holdenthat  the  der-tenanl* 
plaintiff  must  prove  the  defendant  in  possession;  and  I  think  that  that  case  ^*®  ^j^^jJ'Ti- 
properly  decided. — ^Judgment  of  nonsuit.  p^l^^ 

*  If  the  tenant  appears,  then  he  enters  into  the  consent  rule,  the  substance  of  wfcich  is  as  * 
follows  :^lst.  He  consents  to  be  made  defendant  instead  of  the  casual  ejector.  2nd.  To 
appear  at  the  suit  of  the  plaintiff,  nnd,  if  the  proceedings  are  by  bill,  to  Ble  common  bail. 
3rd.  To  receive  a  deelaration,  and  plead  not  guilty.  4th.  At  the  trial  of  the  issue,  to  con- 
fess lease,  entry,  and  ouster,  and  insist  upon  title  only.  To  this  rule  are  to  be  added  the 
two  following  conditions  :  1st.  If,  at  the  trial,  the  defendant  shall  not  confess  lease,  entry, 
and  ouster,  whereby  plaintiff  shall  not  be  able  to  prosecute  his  suit,  defendant  shall  pay  to 
the  plaintiff  the  costs  of  non  pros  and  judgment  shall  bo  entered  against  the  casual  ejector 
by  default.  2nd.  If  a  verdict  shall  be  given  for  defendant,  or  plaintiff  shall  not  prosecute 
his  suit  for  any  other  cause  than  the  non  confession  of  lease,  entry,  and  ouster,  the  lessor  of 
the  plaintiff  shall  pay  costs  to  the  defendant ;  see  Adams,  Ejectment,  232. 

t  In  the  court  of  C.  P.,  the  defendant  cansents  to  confess  lease,  entry,  and  ouster,  of  so 
much  of  the  tenements  specified  in  the  plaintiff's  declaration  as  are  in  the  possession  of  the 
defendant,  or  his  tenants;  but,  in  the  common  consent  rule  of  the  K.  B.,  the  defendant  con- 
•ents  to  confess  lease,  entry,  and  ouater,  generally;  see  Adams,  Ejectment,  333. 

VOL.  VIII.  64 
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And  bounds.  Reg.  Gen.  M.  T.  1820.  K,  B.  4  B.  &  A.  196;  Same  rule,  2  Chit.  Rep. 
to  apecifjr  375.  Same  rule,  H.  T.  1821.  C.  P.  2  B.  &  P.  470;  6  Moore,  310; 

1m  KX  S*™®  ^^^^>  ^-  '^-    ^^^^'     ^^'  ^  ^"^®'  ^^^'    ^^^^  ''"^®»  ^  ^*^ 

fend*,  and  R^p.  386. 

to  eooBent  In  every  action  of  ejectment  the  defendant  shall  specify,  in  the  consent  ruloy 
in  laeh  for  what  premises  he  intends  to  defend,  and  shall  consent,  in  such  a  rule,  to 
rale  to  eon  confess,  upon  the  trial,  that  the  defendant,  (if  he  defends  as  tenant;  or,  in  case 
ha"  ^^  T  h  ^®  defends  as  landlord,  that  his  tenant)  was,  at  the  time  of  the  service  of  the 
b  landlord  declaration,  in  the  possession  of  such  premises,  and  that  if,  upon  the  trial,  the 
that  his  ten  defendant  shall  not  confess  such  possession,  as  well  as  lease,  entry  and  ouster, 
ant  was  in  whereby  the  plaintiflf  shall  not  be  able  further  to  prosecute  his  action  against 
possession  (he  saia  defendant,  then  no  costs  shall  be  allowed  for  not  further  prose- 
when  the    cuting  the  same;  but  the  said  defendants  shall  pay  costs  to  the  plaintiff,  in  thai 

was  served  ^^^^  ^^  ^^  taxed. 

3.  Doe,  d.  Spencer,  v.  Read.  H.  T.  1819.  C.  P.  3  Moore.  96. 

Bnt  the  con      A  consent  rule  was  objected  to,  being  entitled  on  the  several  demises  of 

sent' rale      Spencer  and  others  v.  Roe.     This,  it  was  said,  was  insufficient,  as  the  chris- 

need  not     ^^^^  ^^^  surnames  of  each  of  the  parties  to  the  rule  should  have  been  set  oat 

the  lesson       *^^^  P^  ^^*    John  Doe  is  not  a  nominal  but  a  real  plaintiff^  and  it  is  not 
of  the  plain  necessary  to  particularize  the  names  of  the  lessors. 
tiff:  

X.  RELATIVE  TO  BAIL. 

£•''•'•  .  (A)  Common. 

^Stl  OM  BoucHiER  V.  Friend.  M.  T.  1681.  K.  B.  2  Show.  260. 

nal  ejector,      ^^  ^^^^  of  judgment  against  the  casual  ejector,  there  ought  to  be  a  latiiai 
bail  should  sued  out  against,  and  common  bail  filed  for  the  casual  ejector,  for  the  court 
be  filed.*     set  aside  a  judgment  in  this  case  for  want  of  it. 
I  621  1  (B)  Special. 

1.  Dob,  d.  Marquis  of  Anglesea,  v.  Brown,  E.  T.  1823.  K.  B.  2  D.  Sc  R. 

688. 
It  is  for  the  Jq  t^ig  case  a  question  arose  upon  the  1  Geo.  4.  c.  87.  as  to  the  time  within 
&c  "when  ^^*^^  *^®  undertaking  and  security  required  to  be  given  by  that  act  shall  bo 
thev  grant  given.  The  act  stated  ^<  that  it  shall  be  lawful  for  the  Court,  upon  causo 
a  rale  onder  shown,  or  upon  affidavit  of  the  service  of  the  rule,  in  case  no  cause  shall  be 
the  1  Geo.  shown,  to  make  the  same  absolute,  and  to  order  such  tenant,  within  a  time  to 
^/t  at  what  be  fixed,  to  give  such  undertakings,  &c, 

dertaki^tf""  Per  Cur.  The  proper  construction  of  this  part  of  the  statute  clearly  is, 
and  secim  ^]^^^  ^^^  Court  shall  fix  a  time  for  the  recognizance  to  be  entered  into,  at  the 
tj  shall  time  when  they  grant  the  rule  for  that  purpose.  In  this  respect,  the  rule  in 
be  giTon.    this  case  is  defective,  and  cannot  be  acted  upon  in  its  present  form;  but  as  the 

mode  of  proceeding  might  be  considered  doubtful,  we  will  now  amend  the  rule 

by  fixing  the  time. 

Hi!-  ^iL,^'  ^^"^  ^-  Phillips,  v.  Reed.  E.  T.  1822.  K.  B.  5  B.  &  A.  766:  S.  C.  1 
ZlGeo  I).&.R.433. 

4.  o,  87,  A  rule  had  been  obtained,  calling  on  the  tenant  in  possession  to  show  cause 
need  not  why  he  should  not,  inter  alia,  according  to  1  Geo.  4.  c.  87.  enter  into  a  recog- 
specifjr  all  nizance,  by  himself  and  two  sureties,  in  a  reasonable  sum,  conditioned  to  pay 
the  particn  the  costs  and  damages  which  might  be  recovered  by  the  plaintifi'in  the  action, 
rwuired!  M  ^^^  ^^^-  ^*  appears  to  us  to  be  sufficient  that  the  amount  of  the  security 
the  Conrt  ^^^^^^  be  specified  when  the  rule  is  made  absolute,  as  the  Court  will  then  be 
may  mould  *  But  the  bail  need  not  be  filed  until  after  the  rule  for  judgment  is  drawn  up ;  see  Gilb. 
the  rule  con  Ejectment,  21.  The  reason  for  this  form  seems  to  be,  that  there  is  no  cause  in  conn 
formably  to  against  the  casual  ejector  before  bail  is  filed,  and  therefore,  nothing  upon  which  the  jndg- 
eirenmstan  i&ent  can  be  grounded  ;  see  Gilb.  Ejectment,  22. 

ees,  on  t  Cap.  87,  which  provi^'es,  that  tenants  holding  over  after  the  determination  of  their  te- 

showing       nancy,  by  notice  or  otherwise,  are  now  required  to  find  bail  for  their  appearance  to  the  ac- 

caose.  *io'*  0^  ordered  by  the  Court),  to  enter  into  a  rule  to  give  judgment  ot  the  term  preceding 

the  trial,  and  to  enter  into  recognizances  with  sureties  to  payjUie  costs  and  damajrea  reoo- 

vered  by  the  plaintiff.  ^^  ^ 
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enabled  to  judge  what  may  be  a  reasonable  sum  to  be  fixed,  upon  hearing  all  Tenant  af 
the  circumstances  of  the  case.  ^^  peramp 

3.  Doe,  d,  Sampsox,  v.  Roe,  T.  T.  1821.  C.  P.  6  Moore,  54.  S'lLd 

This  was  a  proceeding  in  ejectment,  under  the  statute  1  Geo.  4.  c.  87.  s.  1.  raeognl 
The  Court,  on  making  a  rule  absolute  (no  cause  being  shown)  for  the  defend-  zancei»  or 
ants,  undertaking  to  give  the  plaintiff  judgment,  to  be  entered  up  against  the  dered  to  ap 
real  defendant,  and  to  enter  into  a  recognizance  in  a  reasonable  sum,  condi-  P^^*"  '^  the 
tioned  to  pay  the  costs  and  damages  which  should  be  recovered  by  the  plain-  J"*  wocee 
tiff  in  the  action,  ordered  the  tenant  to  appear  in  the  next  succeeding  term,  to  an/ no'™' 
find  such  bail  as  were  specified  in  a  former  rule,  and  on  no  cause  being  shown  caase  be 
to  that  order,  they  directed  the  rule  for  entering  up  judgment  for  the  plaintiffing  shown 
to  be  made  absolute.  jadgmeot 

(C)  In  ERROR.     Seepo«f,  tit.  Error,  Bail  in.  ^UkUffl.^*' 

XI.  RELATIVE  TO  CONSOLIDATING  ACTIONS.  '  ^^^  ^ 

Anon.  S  Sellon  Prac.  144.     S.  P.  Smith  v.  Crabb.  H.  T.  14  Geo.  2.  2 

Stra.  1149. 

On  a  rule  to  show  cause  why  the  proceedings  in  thirty-seven  actions  of^'^ere'e 

ejectment,  brought  against  the  occupiers  of  so  many  houses  in  Sackville-street,  ▼ei^l  ^j«<2t 

should  not  be  staid,  and  abide  the  event  of  a  special  verdict,  in  another  action  bro^sht'de 

upon  the  same  title.  Lord  Kenyon,  C.  J.  said,  it  was  a  scandalous  proceeding,  pending  on 

that  all  the  causes  depended  on  the  same  title,  and  ought  to  be  tried  by  the  the  same  ti 

same  record.— Rule  absolute.     See  Barn.  176;  7  T.  R  477.  tie,  the 

conit  will 

XII.  RELATIVE  TO  THE  PLEAS.  conwUdate. 

(A)  General  issue.* 

(B)  Of  special  fleas. 

1.  Dos,  n.  Hamilton,  V.  Robinson.  M.  T.  1739.  K.  B.  2  Stra.  1120. 

Sereral  declarations  in  ejectment  were  delivered  before  the  essoign-day  of  ^7  permb 
Easier  term;  and  in  Trinity  term  the  defendants  appeared,and  moved  lor  leave  (^^ort  de 
to  plead  to  the  jurisdiction,  that  the  lands  lay  in  the  county  palatine  of  Ches-f^^^^Qt 
ter.     And  on  showing  cause,  it  was  objected,  that  they  came  too  late.  may  plead 

Per  Cur,     Though  in  ordinary  cases,  the  defendant  must  plead  within  the  to  its  jaria 
first  four  days;  yet  we  all  know  that  in  a  country  cause  the  tenants  cannot  be<liction.t 
compelled  to  appear  till  four  days  afler  Trinity  term.     As,  therefore,  they  have 
come  in  voluntary  before  they  could  be  obliged,  it  is  hard  tp  say  they  are  out 
of  lime.     And  therefore  the  rule  for  pleading  to  the  jurisdiction  was  made  ab- 
solute. * 

3.  Doi,  D.  Btne,  v.  Brewer.  T.  T.  1816.  K.  B.  4  M.  &.  S.  300. 

Action  of  ejectment.     Plea  of  release  of  the  action  by  the  lessor  of  the  And  plea  of 
premises.     Demurrer  and  joinder.  th  "^l**^ 

Per  Cur.  ^  Judgment  must  be  given  for  the  plaintiff;  looking  to  the  record,  ^^  ji^od! 
we  must  consider  those  as  real  parties  to  the  action  who  are  parties  upon  rec-  r  ^^  i ' 
ord,  and  the  real  parties  alone  are  qualified  to  release  the  action.  For  this 
purpose,  the  action  must  be  taken  with  all  its  consequences,  as  if  it  were  real- 
ly pendine  between  these  parties.  For  other  purposes,  indeed,  we  treat  it  as 
il  really  is,  a  fictitious  action,  but  as  matter  upon  the  record,  it  must  be  taken 
as  if  really  between  the  parties  to  it. 

(C)  Signing  judgment  for  want  ot.X 

XIII.  RELATIVE*  TO  THE  REPUCATION.§ 

*  Not  gailty  u  the  general  issue  to  this  action ;  and  it  seldom  happens,  by  reason  of  the 
consent  rule,  that  the  defendant  can  plead  any  other  plea ;  see  Selw.  N.  P.  714 ;  Peters. 
Sup.  Blac.  153;  Adams,  Ejectment,  241. 

f  As  ancient  demesne;  see  ante,  vol.  i.  from  p.  612.  to  617.  So,  accord  and  satisfaction 
b  a  £o<xi  plea ;  see  9  Co.  77.  .       t«.        • 

t  The  plea  u  usually  left  with  the  consent  rule ;  and  if  it  be  not,  the  plaintiff,  aiter  giv- 
ing a  rule  to  plead,  may  enter  judgment  for  want  of  a  plea;  see  Adams,  Ejectment,  241. 

^  When  the  party  appearing  has  entered  into  the  consent  rule  and  pleaded,  he  may  move 
ibr  a  mle  to  reply,  before  the  plaintiff's  lessor  has  joined  m  the  consent  rule ;  and  the  plain- 
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XIV.  RELATIVE  TO  THE  ISSUE. 
Bass  v.  Bradford.  M.  T.   1725.  K.  B.  2  Ld.  Raym.  1411. 
Th«  ifliait*       In  ejectment,  the  demise  in  the  declaration  against  the  casual  ejector,  and 
™*t?th*^'d*  siftcJ'wards  delivered  to  the  tenant  in  possession,  was  laid  of  the  second  of  June 
olaration.     ^^^t,  to  commencQ  from  Lady  Day  before;  and  after  the  tenant  in  possession 
B«t  iftbershad  entered  into  the  common  rule,  in  the  declaration  in  the  issue  delivered  to 
be  a  differ  the  defendant,  the  demise  was  laid  to  be  of  the  ^d  of  August  last,  the  title  of 
•oee  in  the^iig  lessor  of  the  plaintifl*  being  on  a  breach  of  the  condition  for  non-payment  of 
defendant's  ^^^^  ^^^  ^^  Midsummer  last.     It  was  moved  for  the  defendant,  that  the  issue 
etiBrt'will    ™'g^t  ^®  made  according  to  the  declaration  delivered  to  the  tenant  in  posses- 
fet  it  right;  sion,  because  the  plaintiif  ought  not  to  recover  on  a  title  that  accrued  subse- 
quent to  the  delivery  of  the  first  declaration;  the  plaintiff  insisted,  that  the 
first  declaration  was  only  in  nature  of  a  notice,  and  therefore  the  second  de- 
claration might  vary  from  the  first  as  to  the  demise. 

Per  Cur.  By  the  course  of  this  Court  there  can  be  no  alteration  in  the  de- 
claration in  the  issue  from  the  first  declaration  delivered,  only  in  the  defend- 
ant's name.  And  a  rule  was  made,  that  the  issue  should  be  made  according 
to  the  declaration  delivered  against  the  casual  ejector. 

XV.  RELATIVE  TO  THE  EVIDENCE. 

(A)  In  general. 
[  ^^^  J  (a)   Of  defendant's  possession. 1^ 

(6)   Oftitk.X 
1.  Doe,  D.  Clarke,  V.  Grant.  E.  T.  1810.  K.  B.   12  East,  220. 
^"i*"th**       "^^^  ^*^  *"  action  of  ejectment,  brought  on  the  joint  demise  of  several 
^Qi  ^f  ^  trustees  of  a   charity.     The  defendant,  it  was  shown,  had  paid  one  entire 
Tenl  indi    ^^^^  to  the  common  clerk  of  the  trustees.     It  was  adduced  in  evidence,  that 
Tidaabitfaa  they  were  appointed  at  different  times,  in  order  to  show  that  they  were  tenants 
tdoiiMion    in  common,  and  thereby  negative  the  inference  that  would  otherwise  arise  from 
S^**!*  hloid'  *^®  payment  of  the  xent.     But.  Lord  Ellenborough,  C.  J.,  said,  that  in  favour 
iac  nnder    of  the  lessors  of  the  plaintiff,  whose  tenant,  the  defendant,  held  out  against 
those  par    them,  his  act  in  paying  the  one  entire  rent  to  their  clerk  should  enure  in  the 
tiei  jointly^  most  beneficial  way  for  them  in  support  of  their  title,  as  brought  forward  b/ 
themselves,  unless  the  defendant  had  expressly  proved  them  to  be  entitled  in  a 
different  manner. — Rule  refused. 

.  2.  Doe,  D.  Wood,  V.  Morris.  E.  T.  1810.  K.  B.  12  East,  237. 
And  where  Jn  ejectment  by  landlord  against  tenant,  the  landlord  proved  payment  of 
J[J  JJJ™  I  rent,  and  half  a  year's  notice  to  quit,  but  on  the  cross  examination  of  the  plain- 
•videnee  b  tiff's  witness,  he  was  asked  whether  there  was  not  an  agreement  in  writing 
o^red  te  relative  to  the  holding  of  these  lands;  to  which  he  answered,  that  an  agreement 
prove  a  ten  in  writing  relative  to  these  lands  was  produced  at  the  last  time  of  this  ejettment 


•*®y»  *^iM  ^*^*^  *>«»n§  the  second  trial)  but  he  did  not  know  the  contents  of  it,  and  then 
objectien  •"^*^®"'  witness  was  called,  who  proved  that  h'e  had  seen  the  same  paper  in 
tbacthera    ^^®  hands  of  Sir  M.  Wood's  attorney,  on  the  same  morning  (i.  e-  of  this  trial,) 


ia  some  whereupon  it  was  objected  on  the  part  of  the  defendant  that  no  parol  evidence 
written  a  of  the  tenancy  could  be  given,  when  it  appeared  that  there  was  an  agreement 
greement  i]ff  nj^y  ^q  non-proseed  ;  but  ns  the  plaintiff  is  only  a  fictitious  person,  llie  defendant  will 
'S    h^M^^    not  be  entitled  to  costs ;  see  Blac.«  763. 

tne  bold  •  The  record  and  issue  are  made  up  with  memorandums,  if  the  proceedings  are  by  bill ; 

and  without  any  memorandum,  if  by  original,  as  in  other  actions;  see  Adams,  Ejectment, 

ib4  ft. 

t  The  defendant  must  be  shown  to  be  in  posi^ession  of  the  promises  which  the  plaintiff 
seeks  to  recover;  hence,  where  a  defendant,  on  being  served  with  a  declaration,  assented 
to  the  character  of  tenant,  it  was  holden  sufficient  evidence  of  possession;  see  2  B.  &  A. 
371.  The  common  consent  rule  is  evidence  of  possession  ;  see  2  B.  ^  A.  196  ;  2  B.  &  B. 
70;  2  Chit.  Rep.  875.  And,  in  Fcnn,  d.  Blanchard,  v.  Wood.  M.  T.  1796.  C.  P.  1  B.  & 
P.  573.  8.  P.  4  Goodright  v.  Rich,  7  T.  R.  327.  it  was  holden,  if  a  declaration  in  ejectment 
be  served  upon  a  tenant,  and  his  landlord  be  admitted  to  defend,  the  plaintiff  can  only  reco- 
ver Buch  premises  as  the  tenant  is  proved  to  be  in  possession  of. 

t  The  titled  proved  must  be  consistent  with  that  stated  in  the  declaration  :  in  other  words 
the  plaintiff  must  show  that  he  has  a  legal  and  valid  ri«ht  to  the  premises  in  question ;  eee  6 
Rep.  14.  b. ;  Co.  Lit.  45.  -e  r  i 
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in  writing  concerning  it,  and  it  did  not  appear  that  the  landlord  had  any  right  jng.  «nl«M 
to  determine  the  tenancy  in  the  manner  he  had  done.  *'  *^     th^t 

Liord  Elienborough,  C.  J.     If  there  were  any  writings  relative  to  this  hold- [J^g  agree 
ing  in  the  possession  of  the  landlord,  'he  defendant  ou^ht  to  have  gi\en  him  ament  was 
regular  notice  to  produce  it,  otherwise  in  this  collateral  way  he  would  get  the  between 
whole  benefit  of  it,  without  giving  such  notice;  when,  if  notice  had  been  given  *!*•  parties, 
and  the  paper  were  produced,  it  might  not  support  the  objection,  how  can  we**^*"*"**^®*"" 
Bay  the  plaintiff  ought  to  have  been  nonsuited,  for  want  of  giving  the  best  evi-  ^^j  ^^^^  j^' 
dence  of  tenancy,  unless  it  appeared  that  there  was  other  and  bettor  evidence  contiaaedin 
of  it  in  agreement  in  writing  between  the  landlord  and  his  tenant,  which  the  force  to  the 
landlord  kept  back;  enough  at  least  ought  to  appear,  to  show  that  the  paper    |  625  ) 
not  produced  was  better  evidence  of  the  terms  of  the  tenancy  than  the  evi- very  lime 
dence  which  was  received,  but  it  did  not  appear  that  it  was  an  agreement  be-^°  which 
.tween  these  parties  or  that  it  was  anexisting  agreement  at  this  time;  it  might  have  gy^jg*g*^ 
been  an  agreement  between  the  defendant  and  his  former  landlord,  or  it  might  Applies. 
have  related  to  a  former  period  of  the  tenancy.     The  witness  did  not  profess 
to  know  any  thing  of  the  contents  of  the  paper,  only  that  it  was  an  agreement 
relative  to  the  lands  in  question.  Where  pra 

3.  Doe,  d.  Griffin  v.  Mason.  E.  T.  1811.  K.  B.  3  Campb  7.  ^rneTta 

In  ejectment  for  certain  premises  assigned  by  the  defendant  to  the  lessor  o£^^^^^  ^^ 
the  plaintiff,  to  secure  the  payment  of  an  annuity.     It  was  contended  that  the  annuity,  in 
lessor  of  the  plaintiflT  was  bound  to  prove  that  the  annuity  had  been  enrolled,  as  ejectment, 
directed  by  the  17  Geo.  3.  c.  26.  «  will  be 

Per  Lord  Elienborough,  C.J.     I  shall  presume  it  to  be  valid  un^l  the  con-  fhaHhe  an 
irary  appears.  _   ^^  ,  ,       _  n«Uy  dee^ 

(e)   Of  the  entry.*     (a)   Of  the  premises,  were  prop 

Doe,  d.  Tollet,  v.  Salter.  M.  T.  1810.  K.  B.  13  East,  9.  eriy  enroll 

This  was  an  action  of  ejectment.     The  premises  were  laid  to  be   in   Farn-ed. 
ham,  but  it  was  shown  that  they  were  situated  in  Farnham  Royal.  This,  it  was  There  is  no 
contended  was  a  fatal  variance.     But  the  judge  before  whom  the  trial  took  variance  in 
place  said,  that  unless  the  defendant  could  prove  that  there   were   two  Earn- ®J®^|^^^^"^ 
kams,  he  should  direct  a  verdict  for  the  plaintiff.     This  was  recorded,  and  a  j^.  premi 
rule  Co  set  it  aside  was  now  refused.  sesi  as  sitn 

(c)    Ofou3(cr.%  ate,  for  in 

(B)  In  particular.  [  626  ] 

(a)  ^iis^ee  ofbanh^pL     See  ante^  vol.  iii.  p.  836.  V^^l*  ^^ 

(6)  Conusee  of  statute  merchant,^     (c)  Conusee  oj  statute  staple.  \\  d"th°"* 

•  Proof  of  an  actual  entry  is  only  necessary  where  a  fine  has  been  levied  with  proclama-  prove  to  be 
tionfl ;  see  2  Stra.  1086  :  13  East,  489 ;  and  is  not  ncceasary  to  avoid  a  fine  at  common  law,  j„  Farnham 
without  prochimatiQns  ;  see  2  Wils.  45 ;  Willes,    177;  nor  is  it  necessary  to  avoid  a  fine  ^^j-j^l 
with  proclamations,  unless  the  proclamations  have  all  been  made  at  the  time  of  the  com-  (^^je  not 
mencement  of  the  action ;  see  9  East.  17  ;  nor  will  it  be  necessary,  on  a  clause  of  re-entry,  ^eii,^  two 
fornoD-pavment  of  rent;  see  Dounj.  497;  or  tor  the  breach  of  a  condition;  see   3  Burr.  pariSiaiiis 
1897 ;  1  Last,  564 ;  3  M .  &  S.  275. 

t  The  description  and  situation  of  the  premises  ought  tol)e  proved  to  be  consistent  with 
that  stated  in  the  declaration ;  see  I  Phil.  Ev.  230. 

I  When  an  ejectment  is  brought  by  one  joint-tenant,  parcener,  or  tenant  in  c6mmon, 
against  bis  companion,  the  lessor  may  be  culled  upon  to  produce  the  consent  rule;  and  if  it 

•  appear  that  a  special  one  has  been  granted,  that  the  defondnnt  shall  confess  lease  and  entry 
only,  the  lessor  must  prove  an  actual  ouster  by  his  co-icuin' ;  see  Adams,  Ejectment,  53. 
But  if  the  consent  rule^be  in  the  common  form,  it  will  be  sufficient  evidence  of  an  ouster ; 
see  1  Campb.  173. 

J  Must  produce  the  recognizance  or  an  examined  copy  of  it;  see  Bull.  N.  P.  104;  Salk. 
563;  an  examined  copy  of  tho  writ  of  capias  si  luicus,  and  return  ;  see  13  Ed.  1.  s.  3 ;  and 
also  an  examined  copy  of  the  writ  and  return  of  the  extent  and  liberari  feci.  If  the  action 
be  not  against  the  conusor,  but  againsi  one  who  had  possession  previous  to  the  acknowledge- 
ment, the  plaintiff  must  also  prove  the  conusor's  title,  or  if  he  claims  under  the  conusor  thut 
his  interest  is  determined,  and  the  identity  of  the  parties ;  sec  8  T.  R.  2. 

II  The  evidence  consists  in  the  first  place  of  tho  bond  of  the  conusor,  to  be  proven  in  tli« 
resular  manner;  or  in  case  of  its  loss  or  damji^^e,  a  true  copy  from  flic  roll,  in  the  cunody 
of  the  clerk  of  recognizances,  or  his  deputy,  will  have  precisely  llie  same  efft'ci  as  if  the 
original  recognizance  were  produced  ;  see  8  Geo.  1.  c.  25.  s.  2.  After  proof  of  the  recog- 
nizance, the  writ  of  liberate  is  to  be  proved ;  but  the  proof  of  the  writ  of  extent  seems  not 


*^  EJECTMENT.— JSwJenw. 

((/)  By  Copyholder.     See  ante^  tit.  Copyhold, 
(c)  By  devisee.     See  anle^  tit.  Devise. 
I  627  I       (y^  By  ecclesiastical  persons,*    (g)  EUgUy  tenant  by. If    (h)  Executor  and 
A"*^*™"    administraior, 

ftndam  io  ^^■j  ^^  DiOBY,  V.  Steel.  M.  T.  1811.  K.  B.  3  Campb.  1 14. 

an  aniwer  ^^  ejectment  by  an  executor  to  prove  his  title,  he  put  in  the  defendant's  an- 
IB  Cbaaee  swer  to  a  bill  in  equity  filed  against  him  for  a  discovery^  In  this  it  was  stated, 
ry.  «•  that  «  that  he  believed  that  the  testator  was  possessed  of  the  leasehold  premises 
SL^u!*''*^  in  the  bill  mentioned."     On  objection, 

utorwas^  Lord  Eilenborough,  C.  J.,  was  of  opinion  that,  as  against  the  defendant, 
poMoflBod  ^^^  ^^^  admitted  that  he  believed  the  testator  to  have  been  in  his  life-time 
of  the  lease  possessed  of  the  leasehold  premises  in  question,  he  would  not  require  the 
hold,  &c."  plaintiff  to  go  further. 

Ui^t'STt^B  (i)  By  guardian,^    {j)  By  heir.\\     (k)  By  landlord.^ 

tator  had  ^^  ^®  necessary,  as  this  is  recited  in  the  liberate.  If  the  action  be  against  a  third  person  io 
an  interest  P^^^^^-'^i^*^  ^^  the  lands,  not  against  the  debtor  himself,  other  evidence  will  also  be  requtr- 
•affieient  to  ^^*  ^^  ^^  ^^^  ^^^^  "^  ^^  ejectment  against  a  third  person  by  the  conusee  of  a  statute  mer- 
aiiable  the   ^^■"^»  ®®®  Phill.  Ev.  204. 

•xeeator  to  *  Where  tlie  ejectment  is  brought  for  a  rentory,  the  plaintiff  ought  to  prove  his  leaaor 
maintain  a  ^^^  admitted,  institnlnd,  an«l  itul'icted ;  nnd  Ibrnmrly  it  was  holden  necessary  for  him  to 
•     ,  .     sliow  also  thit  Ii"li;i(I  road  .'mkI  stiW^cribofl  to  llio  '-V.)  Jiriiflo/',   and  declared  his  &«sent  to   all 

^  '^    thiriiTrf  coniain.Ml  m  tlu;  hook  <)['  Couimnn  Pravir;    but  this,  however,  13  no  longer  required, 

unless  son)o  •zt'oiiiul  1)0  laid  bv  the  defendant  to  prove  that  he  has  not  complied  with  thoso 
requisites  ;  ^va  >  Wils.  355.  Title  in  the  patron  need  not  be  proved;  for  institution  and  in- 
duction, upon  the  presentation  of  a  stranger,  is  sufficient  to  bar  him  who  has  right  in  the 
ejectment,  and  to  put  the  rightful  patron  to  his  quare  impedit ;  see  Bull.  N.  P.  105. 

t  Must  eHfaer  produce  in  evidence  an  examined  copy  of  the  judgment  of  the  writ  of  eli- 
l^it  taken  out  upon  it,  and  the  inquisition  and  return  tnereupon,  or  an  examined  copy  of  the 
judgmeut  roll,  containing  the  award  of  eligit,  and  return  or  the  inquisition ;  see  2  M.  &  S. 
565 ;  2  PhiU.  Ev.  202. 

t  The  executor  proves  his  title  by  the  production  of  the  probate ;  see  6  T.  R.  205 ;  Boll. 
N.  P.  246.  An  administ;ator  in  strictness  ought  to  produce  the  letters  of  administration  un- 
der the  seal  of  the  Ecclesiastical  Court ;  but  the  .original  book  of  acts,  (see  1  Lev.  25;  8 
East,  187.)  wherein  the  orders  of  the  Court  for  granting  letters  of  administration  are  enter- 
ed, or  an  examined  copy  of  the  entry  in  the  book,  or  an  exemplification  of  the  letters  of  ad- 
ministration, will  also  be  evidence ;  see  13  East,  238.  If  the  lessor  of  the  plaintiff  make 
title  as  assignee  of  a  term,  from  an  administrator,  cum  testamento  annexo,  iln  exemplifica- 
tion though  not  in  hasc  verba,  yet  agreeably  to  form  of  the  Ecclesiastical  Court,  will  be  good 
evidence ;  see  Ca.  Temp.  Hard.  108. 

$  A  guardian  in  socage  has  an  uiterest  in  the  lands  of  the  infant,  untU  the  latter  attain  to 
the  age  of  fourteen  years,  which  wiU  enable  him  to  maintain  an  action  of  ejectment  to  re- 
cover them;  see  Doug.  472;  1  Salk.  563;  Cro.  Car.  319.  To  make  out  his  title,  be  must 
prove,  1st,  that  the  infant  is  the  heir  to  socage  lands,  which  is  to  be  proved,  as  in  the  case 
of  title  by  an  heir,  by  evidence  of  the  seisin  of  the  ancestor,  of  his  death,  and  of  the  pedi- 
gree ;  2d.  His  own  character  as  guardian,  that  is,  that  he  is  next  of  blood  to  the  heir  to 
whom  the  inheritance  cannot  descend;  see  1  P.  Wms.  260;  9  Mod.  120;)  and  show  that 
the  infant  was  under  the  age  of  14  at  the  time  of  the  demise;  for  fVom  that  time  the  title  of 
the  guardian  ceases ;  see  Bac.  Ab.  tit.  Guardian,  5  T.  R.  471.  A  guardian,  who  has  been 
appointed  by  deed  or  will,  by  virtue  of  the  stat.  12  Car.  2.  c.  24.,  must  prove  his  appoint- 
ment, either  by  the  deed  of  the  father,  or  his  last  will  and  testament,  executed,  as  the  statute 
directs,  in  the  presence  of  two  witnesses,  the  title  of  the  infant  and  his  minority,  at  the  time 
of  the  demise ;  see  2  Phiil.  Ev.  201 ;  2  Stark.  Ev.  521. 

I  When  ejectment  is  brought  by  the  heir  at  law,  he  ought  properly  to  prove  a  regular  pe- 
digree, to  support  his  derivative  right  from  the  ancestor  under  whom  he  claims ;  see  2  Blac 
Rep.  1099 ;  and  that  such  ancestor  was  duly  seised  of  the  estate,  of  which  fact  the  actual 
possession  of  it,  or  freceipt  of  rent  from  a  tenant  in  possession,  is  nearly  conclusive  evi- 
dence. In  order  to  support  a  pedigree,  the  Courts  have  deviated  from  the  strict  rules  of  evi- 
dence applicable  to  modem  facts,  by  admitting  hearsay  evidence  and  reputation  to  prove 
the  pedigree'of  consanguinity  to  the  party  under  whom  he  claims  as  heir;  see  PhilL  Ev.  186 
Petersd.  Sup.  Blac.  1^5. 

**  Where  an  ejectment  is  brought  by  a  landlord  against  his  tenant,  the  plaintiff  wiO  not  be 
obliged  to  give  any  evidence  of  his  title  anterior  to  the  lease,  for  the  tenant  cannot  dispute 
the  title  of  him  under  whom  he  originally  derived  possession,  although  the  latter  is  not  barr- 
ed from  showing  that  the  title  of  his  landlord  has  subsequently  become  extinct;  see  4  T.  R. 
683 ;  but  the  paramount  title  opposed  to  the  lessor  must  be  a  good  subsisting  one;  for  the 
mere  production  of  an  ancient  lease,  though  1000  years  old,  will  not  be  sufficient,  unless  he 
likewise  establishes  an  actual  possession  under  it  within  20  years ,  see  Bull.  N.  P.  110. 
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l9t.  Onexpiralianofterm*    ^nd.  On  determination  of  yearly  tenancy, If        [  628  "J 

3rd.  For  forfeiture,^  If  one  ten 

(/)  By  mortgagee.^     (m)  By  tenants  in  common  and  joint.  *°*  m  com 

1.  Doe,  p.  White,  v.  Cuff.  H.  T.  1808.  K.  B.  1  Campb.  173.  S^tmw'?' 

In  ejectment  it  appeared  that  the  plaintifTwas  entitled  to  an  undivided  moie-  ^iaiast  «a« 
ty  of  one  tenement  and  three-fourths  of  another,  in  the  possession  of  the  defen- tber,  the 
dant.     It  was  contended  that,  in  the  absence  of  proof  of  an  actual  ouster,  the  plaintiff  is 
plaintiff  must  be  called.     To  which  it  was  replied,  that  the  defendant,  by  ap-  bpond  to 
pearing,  confessed  lease,  entry,  and  ouster.  V^^  ®^*- 

Pcr  Lord  Ellenborough,  C.  J.     The  consent  rule  must  be  produced  to  see  ^i^^\  ^^ 
whether  it  be  common  or  special:  it  being  in  the  common  form^   the  plaintiff  ter,  or  to 
had  a  verdict  prodoce  the 

2.  Doe,  d.  Grignor,  v.  Roe.  E!  T.  1810.  C.  P.  2  Taunt.  397.  [  629  ] 

The  defendant  showed  by  affidavit  that  he  was  coparcener.     A  rule  ntm  had  connent 
been  obtained  that  the  tenant  in  possession  might  be  at  liberty  to  confess  lease  '?^®»  confat 
and  entry  only,  but  not  ouster,  unless  an  actual  ouster  of  the  plaintiff's  lessor  |^,^^™ 
should  be  proved  at  the  trial,  the  real  defendant's  affidavit,  on  wHich  the  rule  ^^^  •  jo'  • 
was  obtained  directly  disaffirming  an  actual  ouster.     The  Court  held,  that  it  tenant,  par 
was  merely  a  matter  of  course  to  grant  the  rule  wherever  the  defendant  was  cener.or  ten 
a  joint  tenant ,  tenant  in  common,  or  coparcener.  ant  in  eom 

moo,  will  be  allowed  te  confess  lease  and  entry,  without  ooster,  nnless  an  actnal  one  be 
proved. 

XVI.  RELATIVE  TO  THE  WITNESSES.  A  tenant  ia 

I.  Doe,  d.  Winklet,  v.  Pye.  T.  T.  1795.  K.  B.  1  Esp.  364.  w^be 

In  ejectment,  the  counsel  for  the  defendant  wished  to  call  the  tenant  in  pos-  ^\\^  |p 
session  to  prove  upon  what  terms  he  took  the  premises  of  his  lessor.     But  Mopport  hie 
Lord  Kenyon,  C.  J.  was  of  opinion  that,  being  a  tenant  in  possession,  he  could  landlord's 
not  be  examined.  title. •• 

2.  Doe,  d^  Jones,  v.  Wilds.   M.  T.    1813.  C.  P.   5  Taunt.   183;  S.  C.  1 
Marsh.  7.  S.  P.  Doe,  d.  Lewis,  v.  Binohaiw.  T,  T.  1821.  K.  B.  4  R 
&  A.  672. 
Ejectment.     The  defendant,  in  order  to  show  that  he  was  not  in  possession  ^  *®  Pf*'^* 
of  the  premises,  called  his  son  to  prove  that  he  (the  son)  was  in  possession  of  |^  )||Qgg|f. 
them;  but  the  learned  judge,  being  of  opinion  that  this  was  not  a  competent 

*  Which  will  be  proved  by  the  same  evidence  as  proves  the  lease,  namely,  by  the  coun- 
ter-part, or  by  secondary  evidence  of  the  contents  of  the  lease;  and  if  the  duration  of  a 
term  depends  upon  a  certain  event,  that  event  must  be  proved  to  have  happened ;  see  2 
Phill.  Ev.  175. 

t  Which  is  usually  done  by  a  regular  notice  to  quit,  which  may  bo  proved  by  a  duplicate 
original,  without  proof  of  a  notice  to  produce  the  one  delivered :  see  1  Phil.  Ev.  480 ;  if  it 
were  attested,  the  subscribing  witness  must  be  called ;  see  ibid.  A  parol  hotice  may  be 
proved  by  the  person  who  delivered  it,  or  by  one  who  heard  it  delivered ;  the  time  for  quit- 
ting mentioned  in  the  notice  must  be  proved  to  correspond  with  the  close  of  the  current 
year's  tenancy;  see  1  Phil.  Ev.  109;  2  Camp.  559;  the  signature  of  tlie  landlord  must  be 
proved;  see  5  East.  491.  So,  when  the  notice  is  given  by  an  agent,  some  proof  of  the 
agent's  authority  will  bo  requisite ;  see   2   Campb.  7(5;  the   scrvicn  must  also  be  rosrtilarly 

E roved;  eee4T.  R.  464;  and  div.  "  As  to  the  j«ervico  nf  iho  drfhn  iTir)t' 
landlord  and  Tenant,  where  all  cases  relating  tti  tli<>  iioi'c  <>  ,li  !..    <-  '".:.  • 

X  The  tenancy  is  to  be  prowd  in  fin-  n-'j'i'-,:  iii  .im*  r.  .ui.i  il'.'  Itr<  ,  rii  «  • 
occasions  the  right  of  rc-c  nlry.  'I. ;iN.   I.e  dais    |)!';\'il;   -*■•■ '2  TJuil.  l'.\.    17 
Forfeiture. 

^  If  the  mort'Tr^or  be  hiin-ili'  m  p.i---': -.-ix'.,  »'\h'.»iK(  o}'  the  Aiw  r\'f^i\\(  i 
will  be  only  necesisary  ;   Im.  il"  tin  pruniht .    ait:  ir.  i'.     ()(•■•■.;■,»  iimn  ui'  a  'lisul  \)\  i 
cumbent  in  the  mortgagee  also  i«i  ;i!uv(!  iliit  >ui:li  ilinil  \u  i   (.n  iiiM  [i.ijd  rout  tu,  oi  oihcrwise 
acknowledged,  the  title  of  lli<;  nH.r;ii,i:.-»r:   »'r  I'.aUr.,  Ia.  'M'). 

H  A  bare  refusal  to  pay  osor  liis  sii  iic  of  tlm  j>.wli;-  lo  a  tenant  in  cotimnvii.  is  not  e\i- 
dence  of  ouster;  but  if,  Uj)oii  ilnnand  ot'  pu-M  -s  lOii  by  a  tenant  in  coninioii.  ilu-.  co-trnnnt 
refuse  and  claim  the  whole,  it  is  proof  of  actual  ouster;  see  11  East,  41);  Cowp.  *Ji7.  The 
payment  of  an  entire  rent  to  the  lessors  of  the  plaintifi'is  evidence  of  tbuir  joini-teuancy ; 
•ee  12  East,  221. 

**  Where  two  persons  are  contending  for  the  possession,  who  are  to  pay  rent  in  difier- 
•ot  rights,  it  aeema  that  the  landlord  is  not  a  competent  witneai  to  prove  the  priority  of  the 
demise  in  an  action  of  ejectmeot ;  see  8  T.  R.  SOS;  Style,  482. 
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430  EJECTMENT.— FeriKc^ 

witness,  refused  to  admit  his  evidence,  and  a  verdict  was  accordingly  iband 
for  the  plaintiff.     The  Court  afterwards  refused  a  rule  to  set  it  aside. 
3.  Fenn,  d.  Pewtress  and  THo:^^p^oN,  V.  Granger.  H.  T.  1812.  K.  B.  3 

Camp.  177. 
And  one  of     In  ejectment,  the  defendant  proposed  to  call  A.  B.'s  co-lessor,  inj^vhom-no 
two  le«9orfl  ji^ig  appeared,  to  prove  that,  by  the  direction  of  C.  D.,  he  had  distrained  up-' 
J^g^^^jj    ^g  on  the  defendant,  for  the  rent  of  the  premises  in  question;  and  that  C.  D.^ 
veral  demi  having  thereby  acknowledged  a  tenancy,  had  precluded  himself  from. bringing 
869  cannot,  an  ejectment  without  a  notice  to  quit.     It  was  contended,  that  a  person  who 
thoogh  he    appeared  on  the  record  as  a  lessor  of  the  plaint ifi'  could  not  be  compelled  to 
has  no  inter  gjy^  evidence.     To  which  it  was  replied,  that  the  lessor  of  the  plaintiff  in  ejecl- 
^/"  ^®     ment  must  be  considered  a  stranger  as  much  as  the  lessor  in  an  action  of  cove-> 
be  ren  uirod  "^*"^  '\^  ^'^^  assignee  of  the  reversion;  and,  if  he  could  not  be  examined,  it 
I  O'iJ       wojiM  IxMiome  a  common  practice  in  ejectment,  where  it  was  apprehended 
to  i(i)p(Mcli  i^int  tl)('  evidence  of  any  particular  person  would  be  unfavourable  to  the  actioi^ 
iho  iiUf.  of  to  tlisquiilify  him  by  inserting  a  demise  in  the  declaration, 
the  other         ^'g,(  pf.y  Lord  Ellenborough,  C.  J.     If  it  appears  that  the  party's  name  be 
lessor.         inserted  merely  with  the  view  to  disqualification,  we  shall  know  how  to  deal 
with  it.     But,  as  a  general  rule,  all  lessors  in  ejectment  must  be  deemed  plain- 
tiffs on  the  record,  and  therefore  incompetent.    All  arejointly  liable  for  costs^ 
however,  T.  P.  was  examined  by  consent. 

4.  Doe,  d.  Hindlv,  v.  Rickarby.  E.  T.  1803,  K.  B.  C.  P.  5  f:sp.  4. 
'^ot  a  In  ejectment,  founded  upon  a  proviso  lor  re-entry,  if  the  lessee  should 


breach  of    gjgn^  q^  underlet,  it  was  ruled  by  Lord  Alvanly,  C.  J.,  that,  if  a  person  were 
by  onderiet  ^^"'^^  ^"  possession,  acting  and  appearing  as  tenant,  it  was  sufficient  jprisno/a- 
ting  is  prov  cie  evidence  of  an  underletting  to  call  upon  the  defendant,  the  lessee,  to  show 
able  by  the  in  what  character  such  person  was  upon  the  premises,  and  that  the  declaratioos 
person        of  such  person  were  admissible  in  evidence  against  the  lessee, 
fonnd  in            q    d^j.^  p  Haman,  v,  Pettitt.  M.  T.  1821.  K.  B.  5  B.  ^  A.  223. 
possession.      Action  of  ejectment.     General  issue.     It  appeared  that  A.  B.  was  the  ori- 
.^g^^.^     *^ginal  purchaser  of  the  premises,  and  that  after  his  death^  about  thirty  years 
a  tenant  in  ^S^'  ^^^  widow  continued  in  possession  for  about  twenty  years,  and  then  died, 
possession    The  defendant  was  the  heir  at  law  of  the  widow,  and  the  lessor  of  the  plaintiff 
of  premises  was  the  heir  at  law  of  A.  B.     In  order  to  show  that  the  widow's  possession 
areadmissi  ^as  not  adverse,  the  Court  admitted  evidence  of  her  declarations  during  her 
ble  to  nega  possession  of  the  premises,  showing  that  she  held  the  premises  for  her  life,  and 
ference  of  ^^*^»  after  her  death,  they  would  goto  the  heirs  of  A.  B.     The  plaintiff  had  a 
adverse  pos^^^^^i^^^  which  was  now  confirmed, 
session.  

XVII.  RELATIVE  TO  THE  TRIAL.* 

admiued  "  ^^^' ^*  I>Rapers' Company,  V.  WiLsoN.  H.  T.  1819.  K.  B.  2  Stark.  47T. 
that  the  '  ^"  ejectment,  the  defendant  admired  that  the  plaintiff  was  entitled  to  reco- 
plaintifTis  '^^^  ^^®  ground,  first  and  second  floors,  but  not  the  upper  part  of  the  house, 
entitled  to  ))eing  about  to  give  evidence  of  this;  Abbott,  C.  J.,  was  of  opinion,  that  a 
recover  a  question  of  boundary  could  not  be  tried,  as  the  action  decides  nothing  as  to  the 
part  of  the  .quantum.  If  he  took  too  much  on  the  execution  of  the  writ  of  possession,  the 
fhe  Coort  ^^®^^"<^3"*  might  bring  trespass,  in  which  case  the  premises  might  be  set  oirt 
will  not  in  ^7  metes  and  bounds, 
quire  into  — 

the  precise  XVIII.  RELATIVE  TO  THE  VERDICT.t 

oanaanes.      •  ^g  ^jj^  same  course  is  to  be  pursued  on  iho  trial  of  an  ejectment  as  other  causes,  it  will 
suffice  to  refer  lo  post,  tit.  Trial. 

t  The  plaintiff  in  an  action  of  ejectment  will  recover,  accordinc^  lo  the  title  he  makes  out, 
although  it  vary  and  bo  inconsistent  with  the  one  stated  in  the  declaration;  for  the  true  ques- 
tion lo  he  determined  is,  who  ha«  the  po^-scssini;  ri/iht ;  see  Bull.  N.  P.  106.  Therefore  the 
plainiifrmay,  without  iTiconijruity,  recover  as  many  acres  as  he  proves  title  to,  notwithstand- 
ing he  may  have  declared  for  more  ,  and  if  the  declaration  state  a  demise  for  seven  years, 
though  ho  can  substantiate  his  title  for  five  only,  he  will  be  entitled  to  recover  according  te 
his  title,  notwithstanding  the  variance;  see  3  T.  R.  l^^.  A  verdict  cures  a  detect  in  setting 
out  the  title,  though  it  cannot  cure  a  defective  title ;  see  2  Burr.  1159. 


EJECTMENT.— Biiie/or.  4«1 

XIX.  RELATIVE  TO  THE  JUDGMENT.*  C  631  j 

(A)  Motion  for.!  1^^*'°°  ^°'' 

1.  Anoi^.  T.  T.  1814.  K.  B.  2  Chit.  Rep.  190.  S.  R  Anon.   1758.  K.  B.  J;^^«™^;;J^^ 

2  Itenyon,  272.  be  two 

The  Coiirt  in  this  case  held  that  it  was  too  late  to  move  for  judgment  terms  a(\er 
against  the  casual  ejector  in  Trinity  term,  when  the  notice  to  appear  was  in  the  notice  to 
preceding  Michaelmas  term.  *?^o"i»  i 

2.  Dob,  d.  Stott,  v.  Roe.  H.  T.  1815.  K.  B.  2  Chit  Rep.  189.  S.  P.     J  ^^*  J 

Anon.T.  T    1818.  ibid.  ^  Urattonin 

This  was  an  ejectment  for  lands  in  Lancashire.     The  declaration  wasserv-i^  coontrj 
ed  in  the  long  yacation^  to  appear  generally  of  Michaelmas  term.     No  rule  cause,  serV 
had  been  drawn  Up  for  judgment,  it  being  a  country  cause,  and,  on  applying  ed  prior  to 
for  it  at  the  office,  it  was  refused.     Bayley,  J.,  gave  leave.  Michael 

(B)Rui.efor4  ^J^'^ 

*  The  judgment  iSi  that  the  plaintiff  do  recover  his  term  or  terms,  according  to  the  num-  blice  plain 
ber  of  demises  in  the  declaration  of  and  in  the  tenements^  which  is  either  against  the  casual  tiff  to  pro 
ejector,  or  against  the  tenant  upon  A  verdict  :  the  former  is  generally  before,  the  latter  al-  q^q^  ^ 
Ways  after,  an  appearance ;  see  Ran.  Ejectment,  402 ;  but  the  casual  ejector  is  not  restrict-  jadcmeot 
6d  in  any  case  to  confess  a  verdict;  see  1  Stra.  531.  berore  HUtf 

t  The  motion  for  judgment  against  the  casual  ejector  is  a  motion,  of  course,  requiring  p. 
only  the  signature  of  a  counsel  or  serjeant;  and  when  the  motion  paper  is  signed,  it  should 
be  taken  by  the  plaintiff's  attorney  to  the  cl^rk  of  the  rules  in  the  King's  Bench,  or  to  ontf 
of  the  secondaries  in  the  Common  Pleas,  who  will  draw  up  the  rule.  In  the  King's  Bencb| 
if  the  premises  be  situate  in  London  or  Middlesex,  and  the  notice  require  the  tenant  to  ap- 
pear on  the  first  day,  or  within  the  first  four  Hays  of  the  next  terro^  the  motion  for  judgment 
against  the'casual  ejector  should  regularly  be  made  in  the  beginning  of  that  term ;  and  then 
the  tenant  must  appear  in  four  days,  or  the  plaintiff  will  be  entitled  to  judgment.  If,  how* 
ever,  tho  motion  oe  deferred  until  a  later  period  of  the  term,  the  Court  will  order  the  tenant 
to  appear  in  two  or  three  days)  and  sometimes  immediately,  in  order  that*the  plaintiff  may 

Sroceed  to  trial  at  the  sittings  af^er  term ;  but  if  the  motion  be  not  made  before  the  last  foni'  ' 
ays  of  the  term,  the  tenant  need  not  appear  until  two  days  before  the  essoign-day  of  thd 
sabsequent  term ;  see  Adam,  fijeet.  2  Ed.  217,  218;  Imp.  K.  B.  673.  677.  In  the  Com- 
mon Pleas,  it  is  a  rule  that  the  motion  should  be  made,  in  town  causes,  within  one  week  next 
after  the  first  day  of  Michaelmas  or  Easter  term,  or  within  four  days  next  after  the  .first  day 
of  Hilary  or  Trinity  Terms  ;  see  R.  T.  82  Car.'  2  C.  P. ;  but  this  rule  relates  only  to  eject- 
ments served  on  tenants  in  possession,  and  does  not  extend  to  Cases  where  the  possessioti  ig 
vacant,  or  on  the  statute  4  Geo.  2,  c.  2B;  see  Barnes,  172;  which  may,  therefore,  be  moved 
at  any  time  in  term ;  Barnes,  172.  In  country  ejectments,  when  the  declaration  was  served 
before  the  essoign-day  of  Easter  or  Michaelmas  termi  with  notice  to  appear  in  those  termsi 
the  plaintiff,  in  tne  King's  Bench,  must  formerly  have  moved  for  judgment  the  same  term  in 
which  the  tenant  had  notice  to  appear ;  see  Run.  Eject.  2  Ed,.  191*  Imp.  K.  B.  673.  677 ; 
but  afterwards  he  was  allowed  in  that  Court)  3  Chit.  ttep.  189.  as  well  as  in  the  Commod 
Pleas,  Barnes,  186. 250 ;  4  Taunt.  738 ;  Run.  Eiect«  2  Ed.  191 ;  to  move  for  judgment  at 
any  time  during  the  next  issuable  term.  The  rule  for  judgment  in  such  case  was  at  first 
only  a  rule  to'show  <5au8e,  in  the  King's  Bench;  Doe,  6x.  d.  Pearson,  v.  Roe.  H.  54  Geo.  3.  Ki 
B.  Adam.  Ejects  2  Ed.  219;  2  Chit.  Rep.  189.  (a.)  But  afterwards,  a  rule  absolnte  wai 
granted  in  the  first  instance;  2  Chit.  Rep.  189 ;  which,  however,  was  requhred  to  be  serv' 
9d  on  the  tenant ;  though  where  the  notice  was  to  appear  in  Michaelmas  term,  itwatf  deem' 
ed  too  late  to  move  for  judgment  in  Trinity  term  fbllowinff;  2  Chit.  Rep.  190«  And  now^ 
since  the  latft  rule,  (R.  E.  2  Geo.  4.,  4  B.  dt  A.  539 ;  K.  B.  2  B.  &  P.  705 ;  the  motion  for 
judgment,  in  country  causes,  should  in  all  cases  be  made,  in  the  term  in  which  the  tenant  itf 
required  by  the  notice  to  appear ;  see  Tidd.  Prac.  537,  538. 

I  On  moving  for  judgment  against  the  casual  ejector,  when  there  is  any  thing  in  the  ser- 
vice of  the  deciaratton  out  of  the  common  way,  it  should  be  mentioned  td  tlie  Court,  froooi 
the  affidavits,  and  they  will  thereupon  either  grant  or  refuse  the  rule  for  judgment  in  the  first 
instance ;  or  if  the  matter  be  doubtfuli  will  grant  a  rule  to  show  cause,  vrhy  thcj  serviod 
•worn  to  should  not  be  deemed  sufficient.  When  the  service  of  the  declaration  is  perfect^ 
es  where  it  was  persomilly  delivered,  and  the  notice  read  over  and  explained  to  the  tenant, 
or  his  wife,  the  Court,  on  motion,  supported  by  a  proper  affidavit,  will  ^ant  a  rule  absolute^ 
in  the  first  instance,  for  judgment  against  the  casual  ejector,  and  a  similar  rule  will  be  grali'* 
ted,  where  the  declaration  was  left  with  a  relation  or  servant  of  the  tcmant,  who  afterwards 
acknowledged  the  receipt  of  it  before  the  essoign-day  of  the  next  term.  The  rule  for  judg-> 
ment  is  absolute,  in  the  first  instance,  when  the  premises  are  deserted,  and  the  landlord  prO' 
ceeds  on  the  stat*  4  Geo.  2.  c.  28 ;  or,  in  the  King's  Bench,  on  a  vacant  possession.  But^ 
when  the  service  of  the  declaration  is  imperfect,  as  where  the  tenant  absconds,  or  keeps  out 
of  the  way,  to  avoid  being  served,  &c.,  the  Court  will  grant  a  rule  to  show  cause  why  ser-* 
vice  of  the  declaration,  by  leaving  a  copy  of  it  with  bis  relation,  or  servant,  or  other  person 
upon  the  premises,  or  by  fixuig  the  same  upon  some  conspicuous  part  thereof,  should  not  ha 
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493  EJECTMENT.  --Judgmerd. 

It  has  bean     i.  GoODTiTtE,  D. ,  v.  Badtitle.  T.  T.   1819.  K.  B.   1  Chit. 

"ieVoi*  Rep.  499. 

jadxmnnt  a      -^  proper  affidavit  of  service  of  the  declaration  in  ejectment  not  having  been- 

g&inst  the    produced,  it  was  proposed  to  draw  up  the  rule  for  judgment  against  the  casual 

casnal  ejec  ejector,  upon  the  production  of  an  affidavit,  disclosing  the  requisite  facts. 

lor  most  be      Std  per    Cur.     This   cannot  be   done.      The   rule  would   appear   to    be 

drawn  up    made  upon  one  daj,  and  the  further  affidavit  to  have  been  produced  on  ano- 
abrolntely.  ^y^^^ 

I  633  1         2.  Doe,  d.  Marquis  of  Anglesey,  v.  Brown,  T.  T.    1823.  K.  B. 
Amlewas  3  D.  &  R.  230. 

granted  a        ^  motion  was  made  to  set  aside  the  rule  for  judgment  for  an  irregularity,  be- 
ant"'under"  ^*^"^®  ^^  ^^^  entitled.  Doe,  d.  Marquis  of  Anglesey,  v.  Brown.     It  appeared, 

1  G.  4.  c.     deemed  good  service;  and  in  default  of  appearance,  judgment  should  not  be  entered  against 
87.*  and  it  ^^®  casual  ejector ;  and  will  direct,  by  the  rule,  in  what  manner  it  shall  be  served;    I  Stra. 
was  entitled  575;  Cns.  Temp.  Hardw.  164;  Barnes,  173.  188.  190.  192;  2  Burr.  1116:  1  Blac.  Rep- 
Doe,  d.  &c.  290;  S.C.id.3l7;  2  Burr.  1181;  2WilB.26:J;  3Moore,576;  1  Chit.  Rep.  100.  (a.);  2 
T.  Roe.  On  ^^1^*  R-ep.  176,  177,  178  ;  ^dem.  Eject.  2nd  edit.  210.  It  was  formerly  usual,  in  the  King*  a 
defanlt.        Bench,  to  grant  such  nile,  with  respect  to  fntore  service   only,    and  not    with   sny  retros- 
iadcmeot      pect;  2  Bnrr.  1116;  1  Blac.  Rep.  290;   S.  C.  id.  317;  but  the  practice  of  that  court  warn 
altered  in  the  beginning  of  lastrei^n;  2  Bnrr.  1116;  1  Blac.  Rep.  290;  S.  C.  id,  317;  and 
made  conformable  to  the  course  o^  the  Common  Pleas ;  Burnes,  173.  188.  190.  192;  and  it 
is  now  the  practice  in  both  courts  to  grant  the  rule,  on  a  proper  affidavit,  for  giving  effect  to  a 
past  service.       This  rule  may  either  be  granted  upon  the  tenant,  his  attorney,  or  other   per- 
son, by  name,  or  generally  without  naming  any  person  in  particular;  2  C^it.  Rep.  183};  and 
if  the  rule  be  made  absolute,  the  rule  for  judgment  will  be  drawn  up  as  a  matter  of  course. 
When  the  tenant,  or  his  wife,  refuses  to  accept  a  copy  of  the  declaration,  the  rule  for  judg- 
ment, wc  have  seen,  is  absolute  in  the  first  instance,  or  the  Court  will  only  grant  a  rule  nisi, 
according  to  cireumstarrces.     But  the  rule  is  always  nisi  when  the  tenant  absconds  or  keeps 
out  of  the  way,  to  avoid  being  served,  and  a  copy  of  the  declaration  is,  in  consequence,  de- 
livered to  a  relation,  or  servant,  or  othbr  person,  on  the  premises.      Tbe  rule  for  judgment 
against  the  casual  ejector,  in  the  King's  Bench,  is  a  conditional  rnle  or  order  of  the  Court, 
that,  "  unless  the  tenant  in  possession  of  (or,  if  ihe  premises  are  antcnnnted,  '  unless  some 
person  claiming  title  to*)  the  premises  in  question,  shall  appear  and  plead  te  issue  on  a  cer- 
tain day,  being  four  days  adcr  granting  the  rule  in  town  causes,  or  four  days  afler  the  last 
day  of  term  in  countiy  cau^ios,  judgment  shall  be  entered  for  the  plaintiff,  against  tiie  easnal 
ejector,  by  default.     In  the  Common  Pleas,  the  rule  is,  that,  "  unless  the  tenant  in  posses- 
sion of  the  tenements  in  question,  or  some  other  person  concerned  in  the  title*  thereof,  shall 
appear  on  a  certain  day,  by  an  attorney  of  that  court,  who  shall  then  forthwith  receive  a  do- 
daration,  and  plead  thereto  the  general  issue;  and  consent  to  the  common  rule  for  confess- 
ing lease,  entry,  and  ouster,  upon  the  trial  to  be  had,  judgment  shall  be  entered  against  the 
casual  ejector ;  and  in  the  mean  time,  proceedings  are  to  stay ;  when  there  are  several  te- 
nants in  possession  of  tlio  pi^miscs,  and  it  appears  from  the  atndavits  that  they  have  all  been 
served,  tnere  is  only  one  rule  for  judgment  against  the  casual  ejector,  wherein  they  are  meo- 
tioned  generally  as  "  tenants  in  possession  of  the  premises  in  question,  though  the  name  oC 
each  tenant  was  separately  prefixed  to  the  notice  served  on  him ;  7  Durnf.  and  East,  477. 
But  where  it  does  not  appear  from  the  affidavits  that  all  the  tenants  have  been  served^  the 
rule  is  drawn  up  specially  mentioning  the  name  or  names  of  those  tenants  only  who  have 
been  served,  and  describing  them  as  •*  tenant,   or  tenants  in  possession,  of  part  of  the  pre- 
mises."    And  where  there  were  separate  declarations,  and  the  notices  to  appear  were   ad- 
dressed to  the  tenants  severally,  and  there  are  separate  affidavits  of  service,  several  miee 
are  drawn  up,  as  in  several  ejectments,  and  they  must  aAervvards,  if  necessary,  be  consoli- 
dated.    The  rule  for  judgment,  in  town  causes,  we  have  seen,  is  for  the  tenant,  or  tenants 
in  possession,  to  appear  and  plead,  in  the  King's  Bench  and  Common  Pleas,  on  a  day  cer- 
tain in  term,  at  the  distance  of  four  diiys  fiom  the  day  of  granting  the  rule.      In    country 
causes,  the  tenant,  or  person,  claimimg  title  to  the  premises,  had  formerly,  in  all  cases,  un- 
til four  days  af\erthecnd  of  the  next  issuable  term,  to  appear  and  plead;  Ad.    Eject.  2nd 
edit.  219;  4  Taunt.  738;  Run.  Eject.  2nd  edit.  191.     And  in  the  Exchequer,  it  was  a  rule, 
that,  *'  in  all  country  ejectments  which  were  moved  in  a  term  not  issuable,  the  defendant 
should  have  four  days  next  after  the  end  of  the  issuable  term,  imitMiiiately  succeeding  the 
respective  terms  in  which  such  ejectments  were  moved,  to  appear  thereto."     But  now,  by 
a  late  rule  of  all  the  courts  (R.  E.  2  Geo.  4;  4  B.  &  A.  539;  2  Chit.  Rep.  375,  376.  K. 
B.;  2  B.  &  B.  705;  5  Moore,  637;  2  Chjt.  Rep.  380;  C.  P.  9  Price,  299;    Exchequer; 
and  see  a  former  rule  of  T.    26  &  27   Geo.   2.    s.    7;  8  Price,  212;   but  see  R.  H.   39 
Qep.  3;    Exchequer  Man.  Ex.  Appen.  224;    8   Price,  504;  contra,    Adam.    Eject.   2nd 
edit.  219,  220.),  in  all  country  ejectments  which  shall  be  served  before  the  essoign-day  of 
any  Michaelmas  or  Easter  term,  the  time  for  the  appearance  of  the  tenant  in  possession  shalt 
be  within  four  days  afler  the  end  of  such  Michaelmas  or  Easter  term,  and  shall  not  be  post- 
poned till  the  fourth  day  afler  the  end  of  Hilary  or  Trinity  terms  respectively  following;  see 
Tidd.  K.  B.  538. 

^  Under  which  statute,  if  the  tenant  put  in  bail    except  to  them  in  the  ordinary  way.  in 


EJECTMENT.— flbic  entered.  4» 

that  in  the  last  term  a  rule  had  been  made  absolute,  that  the  defendant  should    [  634  ] 
now  enter  into  recognizances  within  fourteen  days,  according  to  1  Geo.  4.  c.  ^'^  enter 
87,  which  was  entitled  Doe,  d.  Marquis  of  Anglesey,  v.  Roe;  and  that,  on^jj  ■?»  and 
default  judgment  had  been  signed,  and  the  costs  taxed.     It  was  contended  ^*^  '"  ^ 
that  the  rules  ought  to  have  had  the  same  title,  and  that  the  defendant  was  n^^  qq^^ 
justified  in  treating  the  latter  rule  as  a  nullity.  d.  &c.  ▼. 

Sed  per  Cur,     In  the  statute,   the  word  defendant  is  used  without  saying  A.  the 
whether  the  judgment  shall  be  against  the  casual  or  real  defendant.     When  name  of 
the  tenant  has  appeared,  he  is  made  the  defendant,  and  the  judgment  should  be     *  1®°****' 
against  him  by  name.     We  think,  therefore,  that  it  is  doubtful  whether  this  coQ^t  held 
is  not  the  most  correct  method  of  entitling  the  rule  for  judgment. — Rule  re- that  it  wag 
Ipsed.  regolar, 

(C)    How  ENTERED. 

(o)    When  defendant  will  not  confess  lease^  cnb^y^  Sfc.  Jf  dcrend 

Turner  v.  Barnaby.  T.  T.  1702.  K.  B.   I  Salk.  260.  ?o  cr/^ 

In  ejectment,  if  at  the  trial  the  defendant  will  not  appear,  and  confess  lease,  j^^^  ^^ 
entry,  and  ouster,  the  course  is,  to  call  the  defendant  and  his  attorney,  if  he  try,  and 
be  within  the  rule;  and  then  to  call  the  plaintiff  himself  and  nonsuit  him;  and,  caster,  the 
then,  on  the  return  of  the  posteCf  judgment  will  be  given  against  the  casual  plaintUT 
0jcctor.  ""*  ^?  . 

(b)   Wien  sole  defendant  dies. t.  andtui 

(c)    When  one  of  several  defendants  dies,  meat  eater 

Gree  v.  Rolle.   H.  t".    1700.  K.  B.   Ld.  Raym.  716.  ed  against 

Per  Cur.     If  an  ejectment  is  brought  against  two,  and  issue  is  joined,  and  casual  ejeo 
then  one  of  them  dies,  and  a  venire  is  awarded  as  to  the  two  defendants,  and  a  ^^T** 
verdict  against  two,  yet,  on  suggestion  of  the  death  of  one  of  them  on  the    I  ^^^1 
roll,  the  plaintiff  shall  have  judgment  for  the  \vhole  against  the  other;  Cro.  J^^"®^^'^^ 
Jac.  303.  274;  2  Keb.  845.  because  this  action  is  grounded  on  torts,  which  ^®"jj  ^^^ 
are  several  in  their  nature,   and  one  may  be  found  guilty,  and  the  other  ac-  and  the 
quitted.  death  be 

[d)  Against  feme  when  baron  dies.^  saggeiited 

(e)    When  whole  or  part  of  the  premises  are7ecovered.\\  ^"u^t^h 

•rderto  coronel  a  justification;  and  if  he  fail  to  justify  his  bail;  or,  if  no  bail  be  put  in;  plaintiff* 
or  the  defenaanl  have  not  entered  into  the  consent  rule  with  the  undertaking  above- mention-  ^^^  have 
tioned  wiihtn  the  time  given  by  the  Court  for  that  purpose,  tlien,  upon   affidavit  of  that  fact  indcment  a 
and  of  the  service  of  the  rule  absolute  above-mentioned,  you  may  move  for  judgment  egainst^^^i^^  ll_ 
the  casual  ejector ;  and  the  rule  granted  in  such  a  case  is  a  rule  absolute  in  the  first  instance;  j^gi^ 
see  Ardi.  P.  K.  B.  66. 

*  With  respect,  however,  to  the  time  of  entering  the  judgment,  a  considerable  difference 
prevails  between  the  practice  of  the  K.  B.  and  C.  r.,  the  judgment  being  signed,  and  the 
execution  taken  out  in  the  latter  court,  immediately  after  the  entering  of  the  nonsuit ;  in 
the  former,  not  until  the  day  in  b*ank,  when  the  posteais  returned;  see^T.  R.  779;  Adams, 
Ejectment,  284. 

f  If  a  sole  defendant  die  after  the  commencement  of  the  assizes,  and  before  verdict ;  or 
afler  verdict,  and  before  judgment,  it  will  not  abate  the  suit,  nor  can  his  death  be  alleged 
lor  error,  provided  the  judgment  be  entered  within  two  terms  after  the  verdict ;  see  17  Car. 
2.  c.  3. 

t  The  suggestion  need  not  be  entered  upon  the  N.  P.  roU;  for  it  is  sufficient  if  it  there 
appear  to  the  judge  what  he  is  to  try,  and  between  whom ;  nor  need  the  judgment  say  quod 
quaorens  nil  capiat  per  breve  against  the  dead  defendant;  see  Burr.  362.  But,  if  the  lessor 
proceed  to  trial,  and  obtain  judgment  against  all  the  defendtints  without  such  suggestion,  it 
18  error ;  because  there  can  be  no  verdict,  or  judgment  against  a  person  not  in  being ;  see 
Gilb.  Eject.  98.  The  entry  of  judgment,  notwitlistanding  the  death  of  one  of  several  de- 
fendants ought  to  be  general,  that  the  plaintiff  recover  his  terra  in  the  premises  against  the 
anrvlvors ;  see  1  Burr.  362. 

$  If  an  ejectment  be  brought  against  baron  and  feme,  and  the  plaintiff  have  a  verdict 
against  both,  before  judgment  the  husband  dies,  the  plaintiff,  on  suggesting  his  death,  may 
have  judgment  against  the  wife;  see  Cro.  Jac.  336  ;  1  Roll.  14. 

I  If  the  plaintiff  obtain  a  verdict  for  the  whole,  the  entry  of  the  judgment  is,  tliat  the 
plaintiff  recover  his  term  in  the  premises  aforesaid,  or  recover  possession  of  the  term  afore- 
said. And  this  form  is  adopted  where  a  moiety,  or  other  port,  is  recovered;  but  the  execu- 
tion must  be  confined  to  tliat  which  the  plaintiff  has  $,  right  to  recover ;  see  Carth.  390 ; 
^Mod.285. 


484  EJECTM£NT.— Domirgef. 

(/)  WUhin  tokat  time.    See  ante^  divisions  as  to  Motion  for,  p.  631  ^  and  Rule 

for  judgment,  p.  632: 

(D)   As  TO  THE  REVIVAL  OF. 

1.  Withers  v.  Harris.  M.  T.  1701.  K.  B.  Ld.  Raym.  «06. 
If  execn  An  Tiabere  facias  possessianeni  was  sued  out  on  a  judgment  in  ejectment,  af^ 
t|on  be  not  f^Q^  a  year  and  a  day  past  after  the  judgment  was  obtained,  without  suing  out  a 
for  a"vea*r  ^^''''^f^^^y  ^^^  it  was  argued,  that  there  ought  to  be  a  scire  facias y  and  cited  1 
^nd  a  da V  ^^^'  ^61;  3  Keb.  SOT.  On  the  other  hand,  it  was  allowed,  there  must  be  a 
iil«r  Jfldg  scire  facias^  for  the  damages,  but  not  as  to  the  term;  for  till  the  reign  of  King 
meat,  it  Charles  II.  it  was  doubted  whether  a  scire  facias  would  lie  on  a  judgment  ia 
most  be  re  ejectment,  as  appears  by  2  Keb,  5o\  1  Sid.  317;  and  before  that  time  no  sore 
vived  by  fadas  had  been  brought;  and  the  plaintifi*here  as  in  the  case  of  a  real  action, 
^  ^  /  ^  may  execute  a  judgment  in  ejectment  by  entry  without  a  writ  of  execution;  2 
Sid.  166;  1  Rol.  Rep.  215;  Noy,  11;  Palm.  263. 

Holt,  J.  C,  said,  that  as  to  the  possession  of  the  land,  an  ejectment  was 
And,  where  real,  and  was  the  only  remedy  for  a  termor  for  years,  and  a  recovery  in  eject* 
£1^1?^''^  ment  binds  the  right  and  interest  of  him  that  has  the  inheritance,  and  makes  a 
^^^^V®  title  in  the. plaintiff;  and  therefore  the  scire  facias  is  as  necessary  in  this  as  in 
an  acUoa     »ny  real  action. 

pf  ejeet        2.  DoE  V.  Rendell,  AND  ANOTHER.  T.  T.  1819.  K.  B.  1  Chit.  Rep.  535. 
ment,  in         A  motion  had  been  made  on  a  former  day  for  a  scire  fadaSy  to  revive  a  judg- 
lT9e,  end  ment  in  an  ejectment,  tried  in  1798,  in  the  course  of  which  year,  judgment  had 
the  d*"°'     '*®®'*  entered  up,  but  no  writ  of  possession  had  been  sued  out.     The  object  of 
r  636  1   ^^  application  was  to  enable  the  lessor  of  the  plaintiff  to  obtain  possession.  It 
kud  in  tlie  ftppoftf^^^  upoD  affidavit,  that  the  term  laid  in  the  declaration  had  expired,  and 
deelantion  oonsequently  that  the  writ  ofhaherejacias  which  must  be  issued  upon  this  pio- 
had  ain^    tion  would  be  irregular,  and  that  another  tenant  was  now  in  possession  of  the 
evDired*  a  premises.     The  Court  therefore  proposed  that  the  plaintiff,  before  he  could 
rale  wu  re  Qove  for  the  sdre  facias,  should  take  a  rule  nisi,  to  amend  the  declaration  by 
f2|^  ;;*„•»  enlarging  the  term. 

lerao,  and  ^^  ^^*'*  ^^^D  i^  the  term  mentioned  in  the  declaration  had  not  expired, 
iwoin^  e  we  ought  not,  under  the  circumstances  of  this  case,  to  allow  a  scire  facias  to 
ftirsfaei  issue.  The  result  of  the  authorities  which  have  been  cited  is,  that  the  expi^ 
flu,  the  then  nation  of  the  term  shall  not  preclude  the  party  from  bringing  a  scire^ada^  upon 
owner  hay  ^i^^  judgment,  but  that  an  application  may  be  made  to  the  Uourt  to  enlarge  it, 
^*  J5Jd*n  *  Such  application  is,  however,  purely  to  the  discretion  of  the  Court.  It  must 
pew  tenant  he  proved  that  no  mischief  will  arise  from  a  compliance  with  the  request  of  the 
being  in  party.  But  no  such  thing  is  here  proved.  On  the  contrary,  it  is  admitted 
poneaiion.  {hat  the  owner  of  the  estate  against  whom  this  action  of  ejectment  was  brought, 
Semp,  ihj^i  ^  QQ^  dead,  and  that  the  then  occupier  is  not  in  ppssession.  Now  supposing 
poasesiton  ^^^^  ^^^  plaintiff  had  sued  out  execution  at  the  proper  time,  the  defendant 
eanoot  is  Would  not  have  been  estopped  from  bringing  a  fresh  ejectment,  and  again 
•ae  aAer  questioning  the  right  of  the  plaintiffs.  If  we,  therefore,  grant  this  amendment 
the  lapse  ^f  we  place  the  defendant  in  a  worse  situation  than  he  would  have  been  in  then, 
tW^Hr  and  benefit  the  plaintiff,  for  his  having  been  guilty  of  laches,  and  not  suing  ex* 
^ra  from  ipcution,  as  the  defendant  is  now,  from  the  lapse  of  time,  barred  from  bringing 
men?  with  ^  ^^sh  ejectment,  and  the  death  of  witnesses  may,  for  aught  we  know,  have 
oat  a  «ctre /occurred,  so  as  to  deprive  him  of  the  evidence  necessary  to  support  his  case, 
faciasi  We  must,  therefore,  discbarge  the  rule. — Rule  discharged.  See  3  Stra. 
1272;  1  Ld.Raym.  669;  Cowp.  841;  4  Burr.  2447;  2  B1.940;  1  Salk.  258. 
(P)  Qr  ^ETTijvQ  IT  ASIDE,  ^  See  div.  (H)  640,  "  As  to  getting  asidp 

Execution.'' 
(F)  When  bvidbncb.* 

XX.  RELATIVE  TO  THE  DAMAGES-t 

*  The  judgment  in  ejectment  is  conclusiire  evidence  as  to  the  title  6f  the  lessor,  in  so- 
Clon  for  mesne  profits ;  see  Burr.  665.  But  it  is  not  evidence  in  a  subsequent  cjec'inent, 
l»ven  between  tne  same  parties;  see  Adams.  Ejectment,  188. 

f  The  damages  are  merely  nominal,  and  it  is  usual  to  remit  them,  in  order  to  recover  a 
feal  compensation  ia  an  action  for  mesne  profits;  see  Peter. 's  Sup.  Blac.  156.  and  post, 
jjl,  )tfc0|ie  Pwfits, 
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XXI.  RELATIVE  TO  THE  COSTS. 

(A)  Security  for.     See  anU^  vol.  vii.  p.  11. 
(B)  Flaintiff  or  defendant  when  entitled  to.  t  697  ] 

(o)  In  general*  In  eject 

1.  Anon.  M.  T.  1703.  K.  B.  6  Mod.  309.  "•'*••  \ 

Per  Cur.     It  is  a  great  abuse  in  ejectment,  that  people  make  nominal  les-"*™*    JJ 
flees  of  persons  not  existing  or  at  best  not  known  to  the  defendant;  so  that  he  answerablo 
thereby  maj  lose  his  costs.     And  by  the  whole  Court,  the  attorney  that  does  where  the 
so  ought  to  pay  costs;  and  in  this  case  an  attorney  was  put  to  answer  interrog-  plaintiff  is 
atoriea  for  such  a  practice.  nominal. 

2.  Doe,  d.  Johnson  v.  Roe.  M.  T.  182K  C.  P.  6  Moore,  331.  The  Court 

A  motion  was  in  this  case  made  for  a  rule  to  show  cause  why  it  should  not  will  not  re 
bo  referred  to  the  prothonotary,  to  take  an  account  of  monies  received  by  the  ^^  **  *®  *be 
lessor  of  the  plaintiff,  on  account  of  certain  annuities,  as  well  as  to  ascertain  ^^^^f  ^^ 
and  settle  the  costs  of  this  action,  which  had  been  brought  for  the  non-pay-  ^^^^  ^f  ||,^ 
nient  of  rent.     Nothing  was  taken  by  this  motion.  action 

(6)  Jlgainal  several  deJendarUs.  bronght  for 

Jordan  V.  Harper.  E.  T.  1721.  K.  B.  1  Stra.  616.  non-pay 

Sir  S.  S.  brought  a  suit  iu  ejectment  against  several  persons  who  lived  in  ™®°^  ^' 
cottages  on  the  waste  as  paupers,  to  try  whether  the  cottages  belonged  to  him  ^^ 
as  lord  of  the  manor.     The  parish  made  defence,  and  the  plaintiff  was  non-  ^rai^de^bd 
suited,  and  paid  the  costs  to  one  of  the  defendants,  who  was  in  his  interest;  ^^^^  ^qq 
and  on  motion  the  Court  said,  they  could  not  relieve  the  parish  or  the  other  ceed,  the 
defendants;  vide  Stra.  voL  i.  p.  516.  plaintiff 

{c)  As  to  executors.     See  also  post,  tit.  Executor  and  Administrator.  ™*7  P*y 

Dob  v.  Grdndy.    H.  T.    1823.  K.  B.  M.  S.;  S.  C.  1  B.  ^  C.  284;  S.  C^^^**^  . 

2  D.  &  R.  437.  .   ,     ,  ,them  he 

Cause  was  shown  against  a  rule,  calling  on  the  executrix  of  the  lessor  of  pleases,  t 
the.  plaintiff  to  pay  the  costs  of  a  nonsuit.     It  appeared  that  the  lessor  of  the    >  ^33  j 
plaintiff,  having  entered  into  the  common  consent  rule,  died  a(\er  the  commis-  xhe  lessor 
sion  day,  the  assizes,  and  that  on  the  trial  there  was  a  non-suit  on  the  merits,  in  an  eject 
Per  Cur.  The  common  undertaking  of  the  testator  to  pay  the  costs,  accor-  nacni  caoso 
ding  to  the  common  consent  rule,  is  merely  a  personal  undertaking  to  the^^*"®*". 
Court,  and  only  rendered  him  liable  to  an  attachment,  not  to  be  sued.     It  >s^j®^^J""^ 
not  a  contract,'  so  as  to  affect  the  executrix.     The  judgment,  in  fact,  is  against  ^1,^  assizes, 
John  Doe.     The  case  cited  is  a  direct  authority  on  the  subject. — Rule  dis-  bot  before 
charged.  the  trial,  at 

which  a  non-snit  was  takei^  on  the  merits,  and  the  Coort  decided  that  his  execatrix  was  not 
liable  for  the  costs. 

(d)   Under  1  Geo.  4.  c.  87. 
DoB,D.  Sampso^n,  v.  Roe.T.  T,  1821.  C.  P.  6  Moore,  64. 
The  Court  in  this  case  observed,  that  under  the  1  Geo.  4.  c.  87.  they  were  ^'^®^*'?* 
only  empowered  to  give  a  reasonable  sum  for  the  ^osts  of  the  action,  and  not  ^^  '^  ^ 
for  the  mesne  profits,  and  that  what  was  to  be  considered  a  reasonable  sum  Qogrt  ^an 
must  be  ascertained  by  the  prothonotary.  only  give  a 

(C)  Remedy  for.     See  anle^  vol.  vii.  from  p.  27  to  30.  reasonable 

,, snm  for 

XXII.  RELATIVE  TO  THE  EXECUTION. '  actSn^'^nd 

(A)  When  essential.^  not  formes 

*  If  the  tenant  in  possession  does  not  appear,  and  judgment  be  entered  ngainst  the  casual  ne  profits, 
ejector,  the  plaintiff  has  no  other  remedy  for  his  costs  than  by  his  action  for  the  mesne 
profits,  in  which  they  are  recoverable  against  the  tenant,  as  consequential  damages  ;  see 
Run.  Ejectment,  144.  But  if  the  tenant  appear,  and  be  made  defendant  on  the  usual  terras, 
and  afterwards  at  the  trial  refiises  to  confess  lease,  entry,  and  ouster,  he  is  liable  upon  the 
role  for  the  payment  -of  costs,  and  for  the  recovery  of  which  an  attachment  lies,  and 
where  he  confesses  the  stipulated  facts,  and  upon  the  trial  a  verdict  be  given  against 
him,  the  judgment  is  entered  against  the  tenant,  on  which  judgment  the  plaintiff  may 
take  out  execution,  as  in  ordinary  cases;  see  Run.  Ejectment:  415.^ 

t  But  if  they  fail,  each  of  them  is  answerable  for  the  whole  costs  ;  see  Bull.  N.  P. 
335.  And  before  the  8  &  9  W.  3.  c.  11.  if  one  of  several  defendants  had  been  ac- 
qaitted,  he  was  entitled  to  his  costs.     But  now  he  is  the  same  as  if  be  recovered. 

I  When  lessor 'of  the  plaintiff  prevails,  ho  may  enter  peaceably  upon  the  premisea  re- 
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(B)  Motions  for. 
Doe,  d.  Simons,  v.  Masters.    H.  T.   1819.  K.  B.    1  Chit.  Rep.  233.  S.  P. 
^?  »PP^»  Doe,  i>.  Roberts,  v.  Giijbs.  ibid.  47. 

*^***c"tion  a      "^^  application  was  made  for  leave  to  issue  an  execution  against  the  casual 
gainst  the    ejector,  after  a  verdict  against  the  landlord,  who  defended  the  ejectment  alone; 
casaal  ejec  and  it  was  urged,  that  the  rule  ought  to  be  absolute  in  the  first  instance.    But 
tor,  where  the  Court  only  granted  a  rule  JVisi. 
the  land  (C)  How  TO  be  taken  out. 

^Tnds^l  (^)  Onjudfrmenl  Jor  wtint  of  appearance.  See  an/e,  612.  div.  vii.  "  Relative 
b  only  a  *  '^  ^*^®  appearance  and  judgment  against  casual  ejector  for  non-appear- 

nifo  JV?«,  ance." 

r  639  J  {b)   When  sole  or  some  oj  defendants  die. 

When  a  Withers  v.  Harris.  M.  T.  1701.  K.  B.  2  Ld.  Raym.  806. 

lole  defend  Per  Holt,  C.  J.  The  reason  why  scire  facias  were  rarely  sued  in  such  case 
ant  diM,  a  j^^  because  the  plaintiff  generally  sues  out  execution  immediately.  Where 
aVaeems^  there  are  several  piaintiflTs  or  defendants,  and  one  of  them  dies,  execution  may 
necessary.  ^^  sued  out  by  or  against  the  survivors,  upon  suggestion  of  the  death  made 
hot  not  upon  the  roll.  But  where  there  is  but  one  defendant,  and  he  dies,  it  is  a 
when  one  question  whether  execution  may  be  sued  out  without  a  scire  facias. 
S^f  *^#r™^  (c)    When  defendant  marries  bffore  execution.     See  an/c,  vol.  iv.  p.  135. 

defendaou  ^j^^  Sheriff's  indemmtt.* 

(E)    How,!  AND  at  what  TI31E  TO  BE  EXECUTED. 

^1  •^*-^'b^  ^'  ^^^'  ^'  Palmerston,  v.  Copeland.  M.  T.  1788.  K.  B.  2  T,  R.  719. 
no'n'sQited^  In  ejectment,  the  defendant  not  having  confessed  lease,  entry,  and  ouster, 
becansethe  ^^  ^^®  ^^^^^  ^^®  plaintiff  was  nonsuited,  and  immediately  afterwards  entered  up 
defendant  judgment  against  the  casual  ejector,  and  took  out  a  writ  of  possession  before 
does  not  the  postea  came  in  on  the  day  in  bank.  On  a  rule  to  set  it  aside,  the  court 
confess  fj^id  the  judgment  prematurely  signed,  and  cited  2  Lill.  Pract.  Reg.  423.  and 
trv***  d**  ®*'^'  *^*^®  practice  in  C.  P.  were  settled  otherwise,  that  would  not  alter  the 
coster  the  ^^^^  ^^  proceeding  in  this  court,  because  they  thought  the  method  in  their 
writ  of  pos  own  court  the  best  beyond  all  doubt.  But  as  there  appeared  no  reason  why 
session  .  the  lessor  of  the  plaintiff  was  not  ultimately  entitled  to  possession,  it  was  agreed 
sboold  ntft  that  he  should  remain,  it  being  referred  to  the  Master  to  settle  what  damages 
be  eieca      defendant  had  sustained  by  the  premature  issuing  of  the  writ  of  possession. 

«   640  I  '^-  Throgmorton  v.'  Bently.  H   T.  1786.  C.  P.  2  T.  R.  780.  n. 

the  day  in  ^^  ejectment,  where  the  defendant-had  not  confessed  lease,  entry,  and  ous- 
bank  when^^i'i  ^^^j  whereupon,  the  plaintil!  was  nonsuited,  the  question  was,  whether 
the  postea  judgment  could  be  signed,  and  a  writ  of  possession  taken  out  before  the  day  iq 
ia  returned,  bank.  The  court,  after  taking  time  to  consider,  held  the  practice  to  be  that 
Bnt  in  C.     they  might.  • 

P.  it  may  /p\  Attachment  for  disturbing. 

be  immedi  i       •  •  .      *.  .        ,  i      .      .  ,  .  « 

atelv  af\er    <'®^®'"*^^»  williout  any  writ  of  execution,  because  the  Inna  recovered  is  certain;  see  Burr. 

the  trial.      ^'  ^  ^®^*   ^^^"  *^  *^  more  prudent  to  sue  out  a  writ  of  execution,  which  is  called  an 

habere  facias  possessionem,  under  which  a  full  and  actual  possession  must  be  given  by  tho 
sheriff,  who  is  authorised,  if  it  be  for  the  recovery  cf  a}ioa!4e,  to  breakopen  the  door,  if 
he  be  denied  entrance  by  the  tenant,  as  the  writ  otherwise  could  not  be  executed ;  see  5 
5 Co.  9ir,;  B  c.  Ab.  Ejectment,  (E.  2.) 

*  The  sheriff,  it  seems,  previous  to  the  execution  of  the  writ,  may  demand  an  indemni 
ty  from  the  plaintiff ,  see  Gilb.  Ejectment,  110. 

f  When  tne  sheriff  has  to  dnliver  possession  of  any  particular  number  of  acres,  he  mast 
estimate  them  according  to  the  custom  of  the  country  in  which  die  lands  lie  ,*  see  Roll.  Ab. 
886.  The  possession  to  be  given  by  the  sheriff  is  a  full  and  actual  possession,  and  he  is  arm- 
ed with  all  power  necessary  to  this  end.  Consequently,  if  entrance  be  denied,  he  may  break 
open  doors  ;  see  5  Co.  91.  (b.) 

If  the  lessor  recover  several  messuages,  in  the  possession  of  different  persons,  the  she- 
riff must  go  to  each  ofthe  several  houses,  and  severally  deliver  possession  thereof  (which  is 
done  by  turntiis  out  tho  tenants)  ;  for  ibe  delivery  of  the  possession  of  one  messuage  in  the 
name  of  all  is  not  a  good  exccii!  ion  of  tho  writ,  since  the  possession  of  one  tenant  is  not  the 
possession  oflhe  oilier;  see  1  Roll.  Ab.  8H().  But  when  the  «everul  messuages  are  in  pos- 
se}<sion  ofonu  tennnt  only,  it  is  sufficient,  if  he  give  possession  of  one  messuage  in  the  name 
of  all ;  see  1  Roll  Rep.  4^ ;  and  the  same  rule  must  be  observed  as  to  land ;  see  1  Roll.  Ab. 
886. 
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K1XG8DALE  V.  Mann.  M.  T    1700.  K.  B.  6  Mod.  27.  S.  P.  Da  vies  d.  PovEr, 

V.  Doe.  E.  T.  I77S.  C.  P.  2  Blac.  892. 

The  court  held,  that  if  irninediately  afrer  execution  the  defendant  tuned  the  An  attach 
plaintiiVout  ol  p:)ssessi.)n,  it  would  be  such  a  disturbance  of  the  execu  inn  as  to  |."®"J. ''®* 
render  hira  liable  to  an  altai  hnnent.  j^^  the"exe 

(G)  Whether  a  second  execution  is  allowable.  cation. 

Doe,  d.  Pate,  v.  Roe.  M.  T.  1807.  C  P.  I  Taunt.  55. 

The  plaintiff  had  been  put  into  possession  of  the  premises  by  virtue  of  a  writ  If  a  writ  of 
o£  habere  facias  possessionem^  on  the  22d  of  Februarj^,  *1806,  and  that  (m  the  possession 
1 0th  of  October,  i807,  while  he  continued  in  possession,   one  A.  B.  ^'^'^'^^Iv  «c«tgj  ,1 
ejected  and  reta'ned  i^ossession.     On  motion  that  a  new  writ  of  habere,  facias  sedbnd  will 
possessionem  might  issue,  not  be  gran 

The  court  said  that,  after  possession  had  been  given,  the  plaintiff  cannot  af-  ted  on  a 
terwards  have  another  writ,  whether  the  former  one  be  returned  or  not.  subaeqoent 

(H)  Of  setting  aside  and  staying  execution.  eviction. 

1.  Doe,  d.  Troughton,  v.  Roe.  M.  T.  1766.  K.  B.  4  Burr.  1906. 

A  judgment  had  been  regularly  obtained  by  the  plaintiff  against  the  casual  Jadgment 
ejector  by  default,  and  the  tenant  not  having  given  his   landlord  notice,   mo-"8**"*^  **•• 
tion  was  made  to  set  it  aside.     Upon  its  coming  on  again,  the  tenant  adniilted  J"    ..?^^*^ 
himself  to  be  in  fault,  and  submitted  to  the  court.     The  landlord  was  an  in-g^[^jjg  ^ 
fant;  and)  therefore,  could  not  consent  to  the  trial  of  the  question  (which  was  ven  after  ex 
heirship)  in  an  issue.     Hut  as  relief  was,  on  his  behalf,  prayed  against  a  judg- ecntion  on 
ment  which  was  strictly  regular,  there  could  be   no  doubt  but  that  the  court  affidavit  of 
might  add  such  tero^s  and  conditions  to  such  relief  as  were  just  and  equitable,  °^o^* 
by  bringing  the  real  question  between  the  plaintiff  and  him  to  be  tried  upon 
the  real  merits.     The  court  accordingly  ordered  the  judgment,  and  also  the  writ 
of  possession,  to  be  set  aside,  and  referred  it  to  the  Master  to  tax  the  lessor  of 
the  plaintiff  his  costs,  together  with  the  costs  of  this  application,  to  be  paid  by 
the  tenant  in  possession .     And  it  was   further  ordered,   that  the   landlord  be 
made  defendant,  as  in  the  conditional  rule;  and  that  he  shall,  upon  the  trial  of  [  641  ] 
the  issue  to  be  joined  between  the  parties,  not   set  up   any  satisfied   term,   or 
any  trust  estate,  to  defeat  the  lessor  of  the  plaintiff;  and  also  admit  that  claim* 
ant  was  seised  of  the  premises  in  question. 
2.  Doe,  d.  Grocers'  Company,  v.  Roe.  M.  T.  1813.  C.  P.  5  Taunt.  205. 

The  Grocers'  Company  had  demised  a  house  to  A.  B.,  with  a  proviso  for  Or  on  ae 
re-entry  in  case  of  bankruptcy  or  underletting.     A.  B.  obtained  a  licence  toconntofcol 
underlet,  and  did  so  to  C.  D,,  and  subject  to  such  underlease,  assigned  the'""^°»  '"^ 
premises  to  E.  F.  as  a  security.     E.  F.  died — A.  B.  became  bankrupt.     The  {^ndlord** 
Company,  therefore,  served  a  declaration  in  ejectment  on  C.  D.,  who  deliver- ^^jll  1,0  \^i 
cd  it  to  the  executrix  of  E.  F.,  but  she,  through  inadvertence,  had  permitted  in  to  try. 
judgment  to  go  by  default,  and  the  plaintiff's  lessors  had  obtained  a  writ  of  pos- 
session, and  executed  it  on  C.  D.,  whom  they  turned  out  of  possession,  and 
instantly  re-demised  the  same  premises  to  him  as  their  tenant.     It  was  sug- 
gested, that  this  ejectment  had  been  brought  by  C.  D.'s  procurement,  because 
he  could  rent  the  premises  upon  better  terms  of  the  Company  than  of  E.  F., 
and  she  prayed  to  be  restored  to  her  possession,  in  order  to  try  the  question,  >^ 

whether  the  licence  to  make  the  underlease  did  not  discharge  the  condition 
for  entry  on  bankruptcy,  as  well  as  on  underletting.     The  Court  made  the  rule 
absolute,  on  payment  of  costs,  for  setting  aside  the  jadgment  and  execution,  But  aliter 
and  permitting  the  late  landlord  of  the  tenant  in  possession  to  try  the  same.        whore  no 
3.   Doe,  d.  Sedger,  v.  Ror.  E   T.  1811.   C.  P.  3  Taunt.  50  \.  been"  made 

Motion  to  set  aside  judgment  and  execution,  on  payment  of  costs,  and  lliat  ^^^^^  ^  g„p 
A.  B.  might  be  let  in  to  deferfd.     A.  B.  had  had  notice  of  the  cjecnoont,  ImU  position 
had  concluded,  from  plaintiff's  former  conduct,  that  it  would  not  be  procrodcd  that  the  ac 
in.  ^  Per  Cur.     We  cannot  assent  to  the  application.  iioo  would 

4.  DoE,D.  Holmes,  v.  Darbt.  M.  T.  1818.  rf  Taunt.  538;  S  C.  Norn.  Doe, °°^ j'^^ P^^ 

D.  Holmes,  V.  Davis.  2  Moore,  581. 

The  landlord  of  premises,  after  notice  to  quit,  brou/T^ht  an  action  of  ejectment  And  a  dis 
against  the  tenant,  and  obtained  a  verdict.     The  lattier  still  continuing  in  P^'*"  ^"^i'f  ^  g 
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jectment  b  seasion,  the  landlord  afterwards  distrained  on  him  for  rent,  which  became  dae 
no  caase  ^£1^^  the  verdict,  and  which  he  paid.  An  application  was  made  to  siaj  the 
the  ex^u*  execution  in  ejectment. 

tion.      "        Sedper  Cur.     The  defendant  should  have  disputed  the  distress.     It  is  now 
too  late  to  disturb  the  verdict,  and  the  defendant  is  not  without  his  remedy. 

r642  I       XXIII.  RELATIVE  TO^  THE  NEW  TRIAL,  AND  SECOND 
*■         ^  ACTION  FOR  THE  SAME  PREMISES.* 

Weak,  d.  ^urge,  v.  Callaway.  M.  T.  1819.  Ex.  7  Price,  677.  S.  P.  Clt- 
The  Court  MER  v.  Littler.  M.  T.  1761.  K.  B.  1  Blac.  S46. 

will  nevar  After  verdicT  for  the  defendant,  the  lessors  of  the  plaintiff  discovered  that 
grant  a  new  they  had  conclusive  evidence  of  a  material  fact  which  they  had  failed  to  prove 
^'^'^d'^rr'  ^^  ^^^  \x\^\^  in  consequence  of  mistaking  the  christian  name  of  the  person  to 
defendant  ^^^^  ^^^  ancestor  had  been  married ;  iC  was  idao  stated  to  be  expected  that 
unless  mate  they  might  be  obliged  to  enter,  to  avoid  a  fine  intended  to  be  levied,  before  a 
rial  evi  new  ejectment  could  be  brought.  It  was  contended  that  there  was  no  case 
dence  has  like  the  present,  where  an  application  for  a  new  trial  had  been  granted  on  be- 
beendiscov|jglCQf  n  plaintiff.  However,  the  Court  made  the  rule  absolute,  on  payment 
onpavment®^^^**®  of  the  preceding  trial,  and  of  the  present  application. 

of  costs  of  — — —  '  ...„^___«.» 

former.  XXIV.  RELATIVE  TO  THE  WRIT  OF  ERRORf 

1*  Georob,  d.  BRADLBt,  V.  Wisdem.  H.  T.  2  Burr.  756. 
To  enable       On  a  rule  to  show  cause  why  a  writ  o{  habere  faciat  po9Be$nonem  should  net 
the  land      he  set  aside  with  costs,  as  being  irregularly  issued  and  executed,  and  why  peA* 
M^  with^  session  of  the  premises  in  question  should  not  be  restored  to  the  defendant. 

the  writ  of  *  ^®  have  seen  that  a  judj^ment  in  ejectment  confers  no  title  upon  the  party  in  whose  fa- 
vour it  fs  given;  and  that  it  is  not^evidence  in  a  subsequent  action,  even  [between  thesamer 
parties.  From  these  circumstances,  it  is  manifest,  thfit  the  judgment  ean  never  be  final ;  and 
that  it  is  always  in  the  power  of  the  party  failing;  whether  claimant  or  defendant,  to  bring  a 
new  action.  The  structure  of  the  record  also  ren4ers  it  impossible  to  plead  a  former  recove- 
ry in  bar  of  a  second  ejectment;  for  the  plaintiff  in  the  suit  is  only  a  fictitious  person,  and  as 
the  demise,  term,  &.c.  may  be  laid  many  different  ways,  it  never  can  be  made  to  appear  that 
the  second  ejectment  is  brought  upon  the  same  title  as  the  first.  It  is  said,  by  Mr.  s^ergeanC 
Sellon,  2  Sell.  Prac.  1 14,  "  Qiat  it  has  sometimes  been  attempted  in  Chancery,  after  three  or 
four  eiectments,  by  a  bill  of  pence  to  establish  the  prevailing  party's  title;  yet  ithath.always 
been  denied ;  for  every  termor  may  have  an  ejectment,  and  every  ejectment  supposes  a  new 
demise;  and  the  costs  in  ejectment  are  a  recompense  for  tlie  trouble  and  expense  to  which 
the  possessor  is  put.  But  that  when  the  suit  begins  in  Chancery  for  relief,  touching  pretend  •* 
ed  incumbrances  on  the  title  of  lands,  and  the  Court  has  ordered  the  defendant  to  pursue  anf 
ejectment  at  law,  tlien,  afler  one  or  two  ejectments  tried,  and  the  right  settled  to  the  satisfac 
tion  of  the  Court,  the  Court  hath  ordered  a  perpetual  injunction  against  the  defendant,  be- 
cause there  the  suit  is  first  attached  in  that  Court,  and  never  began  at  law  ;  and  such  prece- 
dent incnmbrancea  appearing  to  be  frandajent,  and  ineqoitable  against  the  posKtaion,  it  is 
within  the  compass  of  the  Court  to  relieve  against  it.*'  It  should  seem  however,  from  th« 
cases  ot  Barefoot  v.  Fry;Banb.  158;  and  Leighton  t.  Leighton;  1  P.  Wms.  671.  that 
courts  of  equity  will  sometimes  interfere,  and  grant  perpetual  injunctions  when  the  ejeet* 
meuts  have  been  commenced  in  the  usual  way  at  the  common  law.  And  in  one  caae, 
where  upon  a  most  vexations  prosecution  of  ejectments,  the  Court  of  Chancery  refused  ta 
grant  a  perpetual  injunction,  upon  an  appeal  to  the  House  of  Lords,  the  injunction  was  al-* 
lowed;  see  Adams,  Ejectment,  818. 

A  writ  of  error  in  ejectment  cannot  be  brought  in  the  name  of  the  casual  ejectOT^  Mcf 
Bsm.  181.,  and  conseqnentfy  it  will  not  lie  until  afler  verdict;  for  before  appearance,  the 
casual  ejector  only  is  the  defendant  in  the  suit,  and. after  appearance,  the  new  defendant  is 
bound  by  the  terms  of  the  consent  rale  to  plead  the  general  issue.  If  also  the  defendant 
refuse  at  the  trial  to  confess,  &c.  he  will  be  precluded  from  bringing  error,  because  the 
-plaintiff  will  then  be  nonsuited  as  to  him,  and  the  judgment  will  be  entered  against  the  ca- 
sual ejector.  By  statutes  IS  &  17  Car.  2.  c.  8.  s.  3  &  4.,  it  is  enacted  that  no  executioa 
shall  be  stayed  by  writ  of  error,  upon  any  judgment  af\6r  verdict  in  ejectment,  unless  the 
plaintiff  in  error  shall  become  bound  in  a  reasonable  sum  to  pay  the  plaintiff  in  ejectment 
all  sach  costs,  damages,  and  sums  of  money,  as  shall  be  awarded  to  such  plaintiff,  upon 
judgment  being  affirmed,  or  on  a  nonsuit,  or  discontinuance  had;  and  in  case  of  affirmance* 
discontinuance,  or  non«uit,.the  Court  may  issue  a  writ  to  inquire,  as  well  of  the  mesne 
profits,  as  of  the  damages  by  any  waste  committed  afier  the  first  judgment;  and  are  upon 
the  retotn  thereof  10  give  judgment,  and  award  execution  for  the  same,  and  also  for  costs 
of  suit.    The  words  of  thia  statute  seem  to  render  it  necessary  for  the  plaintiff  ia  error  to 


EJECTMENT.-^  Setting  aside  Proceedings.  439 

The  case  was  on  an  ejectment  brought,  in  which  W.  (the  landlord)  Kad,  on    [  643  | 
the  tenant's  refusing  to  appear,  made  himself  defendant  in  the  place  of  the  ca-en-or,  he 
sua!  ejector  (against  whom  judgment  was  signed  for  want  of  appearance),  and  """"^  ■**®''^ 
the  plaintiff  having  obtained  judgment  against  the  defendant,  W,  the  Jan^lo'"^  broMht^M 
had  afterwards  moved  tor  leave  to  take  out  execution  against  the  casual  ejec-eanse  a 
tor,  from  which  he  was  restrained  by  the  conditional  rule,  "  for  a  stay  of  exe- gainst  the 
cution  against  the  casual  ejector  till  further  order,"  made  in  consequence  of  afnle  for  tak 
clause  in  statute  1 1   Geo.  2.  cap.  19.  which  gives  leave  for  making  the  land- '°8  <>'>*  •»• 
lord  defendant  in  the  room  of  the  non-appearing  casual  ejector  on  the  forego- ^"?*^?  * 
ing  terms.     The  Court  were  of  opinion,  that  the  day  of  showing  cause  against  ||  ejector, 
the  rule  was  the  proper  time  for  the  landlord  to  have  made  his  stand  against 
the  plaintiff's  taking  out  execution  and  getting  into  possession,  and  that  he 
should  have  then  shown  his  writ  of  error,  as  cause  why  the  plaintiff  ought  not 
to  have  had  leave  to  take  out  execution,  and  why  it  ought  not  still  to  have 
been  further  stayed;  but  having  omitted  so  to  do,  he  had  lost  his  opportunity^ 
and  therefore  the  execution  was  regular,  and  ought  not  to  be  set  aside. 
2.  WifAROD  v.  Smart.  M.  T.   1765.  K.  B.  3  Burr.  1823. 

The  defendant  having  brought   a  writ   of  error  in  parliament,  on  an  eject-  Pending  Bt 
inent   on  the   demise   of  B;  the  Court  obliged  the  defendant  to  enter  into  a 'p'^A^? 
rule  not  to  commit  waste  or  destruction  pending  the  writ,  which  not  being  op-,j     ^  I 
posed  by  the  defendant's  council,  he  entered  into  the  said  rule,  and  also  justi- ^^^^^^j^ 
lied  in  400/.  waste," 

3.  Badger  v.  Floid.  E.  T.  1699.   12  Mod.  378.  &c  wiU  ba 

The  plaintiff  had  judgment  in  ejectment;  on  which  a  writ  of  error  being  granted; 
Brought,  bail  was  given  to  prosecute,  and  answer  the  mesne  profits;  andpend-  And  the 
ing  it,  the  plaintiff  brought  an  action  of  debt  for  rent.  plaintiff 

Per  Cur,     The  writ  of  error  does  not  hinder  the  plaintiff  from  bringing  an  "*y  P««c« 
action  of  debt,  or  distraining  for  his  rent;  and  here  he  might  have  entered  *j. ^J^  prem 
without  a  writ  of  execution,  for  only  all  executions  by  writ  are  suspended  by  aea  be  va 
the  writ  of  error;  and  in  a  real  action,  af\er  judgment,  the  plaintiff  may  enter,  cant 
notwithstanding  a  writ  of  error,  if  his  entry  was  lawful  without  the  judgment, 
for  that  is  not   by  force  of  the  judgment,   which  shall  not  put  him  in  a  worse 
condition  than  he  was  in  before. 


XXV.  RELATIVE  TO  SETTING  ASIDE  AND  STAYING  PRO^ 

CEEDINGS. 

(A)  In  general.* 

be  personally  bound;  bat  by  a  reasonable  constrnction,  it  is  held  safficieot,  if  be  proeare 
proper  sareties  to  enter  into  the  recognisance  of  bail,  for  otherwise  lessors  residing  in  dis* 
tant  counties  would  sustain  great  inconvenience,  and  an  infant  lessor,  or  a  lessor  becoming 
a  feme  covert  after  action  brought,  would  be  entirely  excluded  from  the  benefit  of  the  act; 
Barnes  ▼.  Pulmer;*Carth.  221;  Lushington  t.  Dose;  7  Mod.  304;  Keene,  d.  Ld.  Byron,  T. 
Deardon;  8  East,  29S.  But  although  the  sureties  may  be  examined  as  to  their  sufficiency , 
the  plaintiif  in  error  cannot;  and  therefore,  where  the  lessor  of  the  plaintiff  swore  that  the 
defendant  was  insolvent,  and  also  that  he  (the  lessor)  had  a  mortgage  upon  the  land  for 
more  than  it  is  worth,  the  Court  still  held  that  the  defendant's  recognisance  was  sufficient 
to  entitle  him  to  his  writ  of  error;  Thomas  t.  Goodtitle;  Burr.  2501;  Keene,  d.  Ld.  By- 
ron, y.  Deardon;  8  East.  298.  The  reasonable  sum  in  which  the  plaintiff  in  error  is  bouad 
under  th?s  statute  is  generally  double  the  improved  rent  of  the  premises  in  dispute,  and  the 
single  costs  of  the  ejectment;  ibid.  The  writ  of  error  does  not  operate  as  a  stay  of  exe« 
cation  untH  bail  is  put  in,  which  cannot  be  done  until  the  plaintiff's  lessor  has  taxed  hid 
costs,  for  until  cos!s  are  taxed,  the  amount  of  the  penalty  of  the  recognisance  of  the  bail 
in  error  cannot  be  fixed;  and  if  the  lessor  choose  to  waive  his  taxation  of  costs,  and  pro- 
ceed for  his  possession  only,  the  Court  will  not  interfere  to  prevent  him,  notwithstanding 
the  allowance  of  the  writ  of  error;  Doe,  d.  Messiter,  v,  Dinely;  4  Taunt.  289.  When  the 
plaintiff's  lessor  proceeds  against  the  bail  by  action  on  the  recognizance,  they  are  not 
chargeable  with  the  mesne  profits  under  the  statute  16  &  17  Car.  2.  c.  1.  s.  4.,  unless  their 
amount  has  been  first  ascertained  by  writ  of  inquiry,  pursuant  to  the  provisions  therein  con- 
tained; see  Doe  v.  Reynolds,  1  M.  &S.  247;  and  Adams,  Ejectment.  311. 

*  With  regard  to  setting  aside  and  staying  proceeding,  the  Courts  possess  a  discretiona- 
ry power;  hence  when  ejectment  is  brought  on  the  forfeiture  of  a  lease,  the  proceedings 
will  be  staid,  upon  the  application  of  the  tenant,  until  the  lessor  of  the  plaintifi*  has  deli- 
Tored  a  purticular  of  the  breaches  of  covenant  on  which  he  intendi  to  rely;  see   Adams 
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(B)  In  particular. 
(a)  In  the  case  of  mortgages, 
1.  Skinner  V.  Stacey.  M.  t.    1744.  K.  B.   1  Wils.  80. 
After  an  a        'Yhe  defendant  being  a  prisoner,  moved  tliat,  upon  paying  the  principal,  ill- 
bv*Uie*mort*^^^^^'  ^"^  costs,  to  be  computed  and  taxed  by  the  Master,    all  proceedings  in 
gagor  to      ^1^*^  action,  upon  a  bond  for  performance  of  covenants  in  a  deed  of  mortgage, 
convey  the  and  in  an  ejectment  brought  upon  the  same  mortgage,    might  be  stayed    upoo 
equity  of  re  the  statute  4  and  5  Anne,  and  that  the  defendant  might  be  discharged  out  of 
demption     custody.     For  the  plaintiff  it  was  objected,  that  the  defendant  had  agreed  to 
to  I  e  mor  ^^j^y^y  fothe  plaintiff  the  equity  of  redemption;  but,  it  appearing  upon  an  af- 
rule  was      fidavit  read,  that  the 'plaintiff  had  not  tendered  to  the  defendant  a  deed  of  con- 
granted  on  veyance  to  be  executed,  and  tliat  no  bill  in  equity  was  brought,  the  Court  grant- 
ihe  7  G.      ed  the  motion,  af\er  time  taken  to  consider  thereof 

[  645  ]        2.  •Goodtitle,  d.  Taysum,  v.  Pope.  E.  T.   1797.  It.  B.  7.  T.  R  185. 
!.♦  to  stay       Motion  to  stay  proceedings  in  an  ejectment,  brought  by  a  mortgagee  against 
proceo         mortgagor,  on  the  latter  paying  principal,  interest,  and  costs;  it  appeared  that 

J"^  '  ,  several  applications  had  been  made  to  the  mortgagor,  but  without  effect^  to 
Bat   where  i  x   \.u  u  o  o     ?  .  > 

■eteral  ap   complete  the  purchase.  % 

plications  ^^^  ^wr.  The  mortgagor  has  no  right  to  redeem;  a  court  of  equity  would 
to  complete  Ejectment,  314.  So,  under  the  4  Geo,.  2.  c.  28.  s.  4.,  where  the  tenant  tendered  the  rent 
the  par  ia  arrenr  aOer  the  lessor  had  given  iustrnr.tions  to  his  attorney  to  commence  nn  action,  hvti 
chase  had  before  declaration  had  been  delivered,  the  Coart  set  aside  the  proceedings  with  coi»ts;  se« 
beea  made  Blac.  Rep.  747. 

*  Chap.  20.,  it  is  enacted,  that  when  an  ejectment  is  brought  by  a  mortgagee,  his  heirs, 
&c.  for  the  recovery  of  the  possession  of  the  moilgaged-  premises,  and  no  sail  is  de- 
pending in  any  court  of  equity  for  the  foreclosing  or  redeeming  of  soch  mortgaged  premi- 
ses, if  the  person  having  a  right  to  redeem,  having  been  made  the  defendant  in  the  actioa> 
■hall  at  any  time  pending  the  suit  pay  to  the  mortgagee,  or  in  case  of  his  refusal,  bring  in- 
to court  all  the  principal  monies  and  interest  due  on  the  mortgnge,  and  also  costs  to  be  com- 
puted by  ifie  Court,  or  proper  officer  appointed  for  that  purpose,  the  same  shall  be  deem- 
ed and  taken  to  be  a  full  snti«faction  and  discharge  of  the  mortgage,  and  the  Court  shall 
discharge  the  mortgagor,  of  and  from  the  same  accordingly. 

By  the  third  section,  the  act  is   not   to  extend  to  any    case   where   the    person  against 
whom    the    redemption    is  prayed   shall  insist,   either  that    the   party  praying  a  redemp^ 
tion  Has  not  a  riirht  to  redeem,  or  ihat  the    premises    are  chargeable  with  other  sums  ihao 
what  appear  on  the  face  offhe  mortgnge,  or  are  admitted  iiy  the  other  side,  nor  to  any  case 
where  the  right   of  redemption    in    any   cnuse  or   suit   shall  be  controverted  or  question- 
ed, by  or  between  different  defendants  in  the  same  cause  or  suit.      An   application   for  a 
rule  to  stay  proceedings  under  this  statute  must  of  course  be  made  before  execution  execu- 
ted, and  must  be  accompanied  by   an  afiidavit  that  no  suit  in  equity  is  depending.       The 
party  should  also  appear  to  the  action  before  the  application  is  made,  f'^r  the  courts  have 
no  power  to  interfere  under  the  statute  until  after  appearance;  see  Adams,  Ejectment,  321. 
In    a  case  where,  upon  an  application  by  the  mortgagor  to    stay  proceedmgs  under  this 
statute,  it  appeared  that  he  had   also  taken  up  n^oney  from  the  mortgagee   upon  his  bond, 
the  Court  granted  the  rule  upon  the  payment   of  the    mortgage  money  and  interest  only, 
the  bond  debt  not  being  a  lien  upon  the  lands;  but  it  seems  that  when  in  buch  case  the  heir 
is  bound  by  the  bond,  and  the  mortgagor  dies,  the    heir  must  discharge  the  bond   debt  as 
well  as  the  mortgnge;  bingham,  d.  Lane,   v.    Gregg,    Barn.  182;  Archer,  d   Flankey,  t. 
Soapp,  And.  341,  S.  C.  Stran.  1107. 

Where,  however,  the  bond  was  a  lien  on  the  estate,  and  tho  mortgngee  had  given  notice 
to  the  mortgagor  that  he  should  insist  upon  payment  of  the  money  due  upon   it,  the  Coorl 
refused  to  stay  the  proceedings  upon  payment  of  he  mortgage- money ;  Felton  v.  Ash,  Barn. 
177.     Where  also  other  mortgages,  although  upon  different  premises,  existed  between  the 
defendant  and  the  plaintiff's  lessor,  tho  Court  will  not  slay  proceedings  under  this  statute, 
upon  the  paynrent  of  the  sum  due  upon  one  of  the  mortgages  only;  see  Blac.  726.     If  up- 
on a  motion  of  this  nature,  any  doubt  exist  as  to  the  amount  of  what  is  due  between  the 
parties,  tho  Court  of  King's  Bench  will  refer  the  case  to  the  Master,  and  the  Court  of  Com- 
mon Pleas  to  the  prolhonotary,  whoso  lespectlve  duty  is  to  tax  the  costs;  and   in  a   case 
where  an  affidavit  was  made,  that  the  mortgagee   had    been  at  great  expense  in  necessary 
repairs  of  part  of  the  prefnises  in  his  possession   (the  rjcctment  being  brought  for  the  resi- 
due), and  it  was  prayed,  that  the   prolhonotary  might  be  directed  to  make  allowance  for 
such  repairs;  the  Court  said,  that  the  rule    must  follow  the  words  of  the  statute,  and  that 
the  prolhonotary  would  make  just  allowances  and  deductions;  Coodright  v.  Moore,  Bam. 
176.     If  however,  after  taxation  the  debt  and  costs  v re  not  paid,  the  lessor  must  proceed 
HI  the  suit,  and  cannot  have  an  attachment;  Hand  v.  Dinely,  Stran.  1220;  Adams,  Ejeot- 
ment,  826. 
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decree  him  to  complete  the  agreement  made  in  1792.     This  is  an  application  whhoal  ef 
against  the  justice  of  the  case,  and   if  we  were  to  listen  to  it,  and  strip  the '®*^*»  ^**® 
mortgagee  of  his  legal  title,   it  might  let  in  a  posterior  equitable  right  to  the^°"'^[® 
prejudice  of  the  mortgagee,   though  he   shall   hereafter  obtain  a  decree  for  gtay  proee* 
ihe  performance  of  his  agreement  in  1792,     See  4  Taunt.  886.  dingi. 

(6)  III  ihe  case  of  costs.  [  646  | 

1.    Until  sectiriiy  for  he  given.     See  also  ante,  vol.  vii.  tit.  Costs.  Whore 

1,  ThrogmortoXjD.  Miller,  v.  Smith.  E.  T.    1731.  K.  B.  2  Stra.  932.    plaintiffw 

The  lessor  of  the  plaintif!*  being  an  infant,  the  Court  was  moved  that  he  ^"  *°«»nt, 
might  be  obliged  to  name  a  good  plaintiH*,  who  might  be  answerable  for  costs:  ^^^^^  ^^^^ 
accordingly,  there  was  a  rule  to  stay  proceedings  tintil  security  was  given.  be  given. 

See  2  Stra.  694;   1  Wils,  130;  Cowp.  128. 

2.  TnRusTOUT  V.  Grey.  M.  T.   I7'i3.  K.  B.  2  Stra.  1056.  ^     .- 

On  a  special  verdict  in  ejectment,  it  appeared  that  the  lessor  of  the  plaintiflTg^"  ^'j^  ?^^ 
claimed  as  tenant  for  life;  and  on  affidavit  made  of  his  death,  it  was  moved dino  sait, 
that  all  proceedings  might  be  staid,  since  it  would  signify  nothing  to  argue  it  on  thonghthejr 
the  merits.     Per  Cur,     The  possession  cannot  be  obtained,  yet  the  plaintifl'^annot  slay 
has  a  right  to  proceed  fcjr  damages  and  costs;  all  we  can  do  is,  to  oblige  him  J,.    P*'?<^«* 
to  give  security  for  costs,  now  the  lessor  is  dead,  as  we  do. in  the  case  of  infant  f^^^^l^^y 
lessors,  who  cannot  enter  into  the  common  rule.  will  cot  saf 

fer  the  action  to  proceed  until  secarity  for  costs  be  given. 

3.  GooDRiGHT  V   Jones.  M.  T.   1718.  C.  P.  Ca.  Prac.  15.  Bat  pover 

A   motion  in  ejectment,  that  the  lessor  should  name  a  plaintiff,  who  should  ty  i»  tb« 
be  liable  to  pay  costs,  because  the  lessors  themselves  were  very  poor.     The  le«*or  i«  no 
Court  denied  the  application.  g°°jj°  '^^ 

2.    Until  payment  of  the  costs  of  a  former  action. .  Court's  ia 

!.  Awo:^.  H.  T.   1701.    K.  B.   1  Salk.  255.    S.  P.  Grumble    v.   Bodilly.  terferonce.* 

T.  T.   1722.  K.  B.   1  Stra.  554. 

H.  brought  an  ejectment  in  C.  B.,  and  was  nonsuited,  and  costs  were  taxed  If  a  eecond 
on  the  non-suit;  the  plaintiff  brought  anew  ejectment  in   C.  B.,  and  a  rule  ®J®^^™*°' 
was  made  to  stay  all  proceedings  till  the  costs  of  the  nonsuit  were  paid.  Then  ^®  ''^o"6"i 
he  brought  an  ejectment  in  this  court,  and  on  producing  the  rule  of  the  Court  ©f  ihe  for 
of  C.  B.  the  same  rule  was  made  here.  ^  mer  are 

2.  Short  v.  King.  H.  T.    1738.   K.  B.   1  Stra.  681.  S.  P.  Lord  Conings-  (   647  1 
by's  case.   H.  T.   1722.  K.  B.  1  Stra.  548,  S.  P.  Thrustout  v.  TROu-paid.  pro 
Blesome.  M,  T.    1738.  K.  B.  2  Str.  1077.  ceedinga 

The  plaintiff  declared  in  ejectment,  on  one  demise,  to  which  not  guilty  was  ^  ■  j^ 
pleaded;  but  afterwards  finding  it  necessary  to  add  the  demise  of  the  trustees,    .    *      ^ 
he  delivered  a  new  ejectment,  on  a  double  demise;  whereupon  it  was  "lo'^^^ merlvVaod 
to  stay  the  proceedings  on  the  last  suit  till  payment  of  the  costs.      The  Court  ^^  collusion 
said  it  was  never  done,  but  where  it  appeared  the  party  was  vexatious,  or  had  wero  essea 
run  the  defendant  to  a  great  expense.  tial.t 

3.  Doe,  d.  Duchess  ©f  Hamilton,  v.  Hatherlt.  E:  T.   1740.  K,  B. 

2  Stra.  1152. 

There  being  judgment  for  the  defendants  in  the  cause  of  Thornby  v.  Fleet- But  now 
wood,  and' that  judgment  affirmed  in  this  court  and  the  House  of  J^ords,  on  P^'o*^®* 
ejectment  being  brought  by  the  remaincJer-man,  the  Duchess  brought  a  new  ^'"^^  ^^" 
ejectment,  in  which  some  of  the  then  defendants  were  defendants  now.       And  y,heihe/ihe 
on  motion  to  stay  proceedings  till  the  costs  in  the  first  ejectments  were  paid,  i^o  eject 
the  Duchess  insisted,  that  the  f  rmer  was  on  the  demise  of  the  Duke  and  her,'ments  be 
and  the  rule  was  in  the  singular  number,  that  the  demisor  of  the  plaintiff  be  brought  np 
chargeable.  onihede 

...  roue  01  th« 

*  And  secarity  for  costs  is  not  required  in  ejectment  where  the  lessor  of  the  plaintiff  in 

known  of  full  nge,  and  resident  in  this  country,  see  1  T.  R.  491. 

1  So  if  three  actions  be  brought  in  K.  B.,  and  two  in  C.  P.  for  the  same  prenf»ise8,  pro- 
ceedings will  be  staid;  see  Adams,  Ejectment,  321.  And  where  thirty-seven  were  brought 
for  the  snme  number  of  houses,  aii  of  which  depended  on  the  same  title,  the  Court  staid 
proceedings  in  thirty-six  of  the  actions;  see  Sell.  Prac.  144. 

t  And  previous  to  the  introduction  of  the  present  practice,  the  courts  would  not  interfere 
anlvf  the  two  ejectroontf  were  brought  in  the  stme  coart;  tee  1  Sid*  870;  Cooab.  106. 
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•ame  or  dif     Per  Cur.     We  are  not  going  to  order  the  Duchess  to  pay  costs,  but  only 
ferent  par   prevent  her  from  being  vexatious;  which,  in  4  Mod.  349.  is  said  to  be  the 
foundation  of  these  rules.  Besides,  in  this  case,  she  proceeded  after  the  death 


So,  eject  ^£  jjjg  duke;  and,  therefore,  let  the  rule  be  to  stay  the  proceedings  in  this 
^aodnlont  cause  till  the  costs  are  paid  in  the  other. 

aaaigneeof  4.  Doe,  d.  Chadwick,  v.  Law.  H.  T.    1778.  K.  B.  Blac.  1180. 

an  insoi  Ejectment  by  the  assignee  of  an  insolvent  debtor.     A  rule  was  granted  to 

vent  debtor  gtay  proceedings  till  former  costs  were  paid,  the  assignment  being  merely 
were  staid  fraudulent,  and  for  the  purpose,  of  vexation.  Per  Cur.  This  being  a  mere 
former^  contrivance  to  defraud  defendant,  we  shall  stay  proceedings  till  the  costs  of  the 
jectments    former  ejectment  are  paid. 

bronghtby  5.  Roberts  v.  OooK.  H.  T.    1693.  K.  B.  4  Mod.  379. 

the  debtor  An  ejectment  was  brought  in  the  C.  B.,  and  a  verdict  given  for  the  plain- 
himself  ^jflf^  jjQt  jj^  had  ^q  costs;  and  now  the  defendant  in  that  action  brought  a  new 
ware  paid,  ^jg^tnaent  in  this  court  against  the  same  plaint ifl  ;  and  it  was  moved  that  he 
Formerly,  might  have  his  costs  before  he  should  be  compelled  to  plead  to  the  new  action, 
r  g-g  1  But  it  was  not  granted,  because  he  had  no  vexation,  the  verdict  being  for 
a  distine  ^*"^>  ^"^  ^^*^  ^^  been  against  him,  or  that  he  had  been  nonsuited,  he  should 
tion  as  to  Qot  have  brought  another  action  before  the  costs  of  the  suit  had  been  paid,  be- 
the  sitna      cause  it  was  a  vexation  to  bring  a  new  action. 

tion  of  the    partiea»  that  if  defendant  on  second  ejectraont  bad  been  plaintiff  in  first,  proceedings  should 
not  be  staid. 

6,  Thrustout,  d.  Williams,   v.    Holdfast.   E.  T.    1795.  K.  B.  6  T.  R. 

233;  S.  P.  Keene,  d.   Angel,  v.  Angel.  T.  T.    1796.  K.  B.  6  T. 

R.  740.  S.  P.  Doe.  d.  Feldox,  v.  Roe.  T.  T.   1800.  K.  B.  8  T.  R. 

645. 

Bat  now  a       In  ejectment  a  rule  was  obtained  to  show  cause  why  the  proceedings  should 

different      ^^^  ^^  stayed  till  the  costs  of  the  former  ejectment  were  paid  to  the  defendant; 

re  e   o     .  j^  ^^g  contended,  that  the  general  rule  did  not  apply  to  the  present  case, 

where  the  lessor  of  the  plaintiif  was  the  defendant  in  the  former  ejectment,  and 

cited  Roberts.  V.  Cook,  4  Mod.  379.     But  the  Court  said,  the  rule  that  if  the 

same  plaintiff  bring  two  ejectments  for  the  same  estate,  the  Court  will  compel 

him  to  pay  the  costs  of  the  first  before  he  proceeds  in  the  second,  must  clearly 

be  applicable  to  the  present  case,  since  the  Court  would  draw  no  distinction 

between  the  parties  being  plaintiff  or  defendant. 

And  if  the  7.  Smith,  d.  Ginger,  v.  BaRiNardiston.  E.  T.  1772.  C.  P.  Blac.  Rep.  904. 

5"*^JJ»^°°  The  lessor  of  the  plaintiffin  the  second  action  was  also  the  lessor  in  the  first,and 

Dears  veza  ^^^  refused,  after  the  appearance  of  the  defendant  in  such  first  action,  to  enter 

tioQs,  they  ^^^^  ^^^  consent  rule,  whereby,  although  nonsuited  for  want  of  a  replication,  he 

will  stay     was  exempted  from  the  costs  of  the  defendant's  appearance.      The  Court 

procee        would  not  let  him  proceed  in  the  second  ejectment  until  he  had  satisfied  the 

dings,  tho*  defendant  for  the  expences  of  such  first  appearance. 

lilbll"to°*'*^-  Doe,  d.  Pinchard,  v.  Roe,  H.  T.  1804.  K.  B  4  East,  585.  S.  P.  Doe, 
the  costs  of  ^'  Walkar,  v.  Stevexson.  H.  T.   1802.  C,  P.  3  B.  4*  P.  22. 

first  action.  The  Court  made  a  rule  which  had  been  obtained  to  stay  proceeding  in  this 
00  procee  ^^^^^^  (of  ejectment)  absolute.  The  rule  had  been  obtained  to  do  so  until  the 
dings  in  a  ^^^^  of  an  action  for  mesne  profits  (upon  which  the  lessor  in  the  second  eject- 
second  a  ment,  who  had  been  the  defendant  in  the  first,  had  brought  a  writ  of  error.)  as 
jectment  well  as  the  costs  of  the  first  ejectment,  were  paid, 
were  stay    ed  anfil  payment  of  costs  in  former  suit,  and  also  in  action  for  mesne  profits. 

9.  Doe,  d.  Church,  v.  Barclay.  H.  T.   1812.  K.  B.   15  East,  233. 
But  the  ^n  application  was  made  to  stay,  proceedings  in  action  of  ejectment,  until 

g,°y[^y*  ^^the  costs  of  a  similar  action',  which  had  been  brought  between  the  same  par- 
eeedings  in  **®^>  ^^  ^^^^  ^^®  damages  and  costs  of  an  action  of  mesne  profits,  were  paid, 
a  fresh  ao  But  the  Court  said  that,  though  they  would  stay  proceedings  in  a  new  ejcct- 
tion  of  eject  ment  until  the  costs  of  a  former  ejectment  between  the  same  parties,  and  also 
ment  bo  the  costs  of  an  action  for  mesne  profits  dependant  thereon  were  paid,  yet 
•ameVw     *^®^  ^^"^^  "^^  extend  the  rule  to  include  the  damages  in  the  action  for  the 
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■ 

mesne  profits,  however  vexatious  the  proceedings  of  the  parties  might  have    f  649  J 
been.  *ie-''  o"*'* 

have  been  paid,  will  not  take  into  accoant  the  damaoef  in  tho  action  for  mesne  profile;      prior  couts 

10.  Doe,  d.  Sutton,  v.  Hidgway.  H.  T.  '\h::.    K.  H.    >  B.  !^.  A    •  ^. 

A  rule  had  been  obtained  for  staying  the  proceedings  in  this  fictitu)      f  <if  l-  And  Icavo 
ment)  till  the  costs  of  the  former  ejectment  wctg  paid.      Thcsr*  costs  ii:i«l  v.p(  ri  ^'"  "°^  ^* 
taxed,  and  were  still  unpaid.     A  rule  was  now  applied  for,  '>ut  n^fu^ed,  •alliij  ^'f;\^"„|.*^   a 
upon  the  lessor  of  the  plaintifl^to  show  cause  wliy,  in  dolaiilt  «.rpayin"iit  oft  Ik  ^.f-ond  ^ 
costs  of  a  former  ejectment   between  these  parties,   and  within  a  rertain  time,  j«ciriieni, 
to  be  named  by  the  Court,  the  defendant  should  not  be  at  liberty  to  noa  pro.>  unless  the 
the  present  ejectment.  ^°***  °^  '^® 

11.  Doe,  d.  Cotterell,  p.  Roe,  H.  T.  I8I9.  K.  B.  1  Chit.  Rep.  195.      ^^'^"^""^^^ 
A  rule  had  been  obtained   for  staying  the  proceedings  tijl  the  costs  of  a  j,    ^  \^^ 

former  ejectment,  brought  by  the  same  lessor  of  the  plaintiff,  were  paid.     Ituin  day. 
appeared  that  a  former  ejectment  had  been   brought,  and  that  a  nonsuit  hadg^^  procee 
taken  place.     The  second  action  was  brought  entirely  upon  the  same  title.       ding^  in  e 

Per  Cur.     The  only  question  in  this  case  is,  whether  the  second  eject- jectment 
ment  is,  in  substance,  brought  to  try  the  same  title;  if  so,  the  rule  is  of  course,  ^^•''®  "aid 
to  stay  the  proceedings,  until  the  costs  of  the  former  ejectment  have  been  |,'onsah  *in° 

P^*^-     _  former  ac 

12.  Doe,  d.  Williams,  v.  Winch.  E.  T.   1820.  K.  B,  3  B.  &  A.  602.      tion  to  try 

This  was  an  application  to  the  court  to  stay  proceedings  in  an  action  of  eject- m  me  title 
meat  until  not  only  the  costs  at  law,  but  the  taxed  costs  of  a  suit  in  equity,  were  paid, 
brought  by  the  same  party,  for  the  recovery  of  the  same  premises,  were  paid.  Bnt  procee 

Per  Cur.     We  cannot  interfere,  or  look  to  the  costs  incurred  on  the  other  **'"6®  ^i^a 
Bide  of  the  hall.     Were  we  to  do  so,  we  should  be  going  further  than  any  court  .^  ^ 
of  law  ever  has  done.     The  costs  at  law  are  the  legal  consequences  of  the  n,gjjt  till 
suit;  the  costs  in  equity  are  in  the  discretion  of  the  Chancellor,  and  entirely  costta  in  e 
depend  upon  circumstances.  qai'y  ^°car 

13.  Doe,  d.  CH.iDwicK,  v.  Law.  T.  T.   1776.  C.  P.  2  Blac.  1 158.  '^^  by  the 

A  former  ejectment  had  been  brought  in  the  King's  Flench,  between  the  f^g™^-£™| 
•same  parties,  and  the  plaintiff  proceeded  in  this  Court  for  costs  for  not  pro- j^- jjj^ " 
ceeding  to  trial;  it  was  taxed.     Now,  it  being  moved  to  stay  the  proceedings  same  prop 
in  this  cause  till  the  costs  of  the  former  were  paid,  it  was  urged,  on  showing  erty  are  li 
cause,  that  the  application  was  too  late,  as  notice  of  trial  was  given  for  the  19th  quidated. 
of  June,  and  this  motion  for  a  rule  nisi  was  not  made  till  the  13th,  when  theThonppli 
plaintiff  had  prepared  for  trial,  and  was  ready  with  his  witnesses.     But  the  ^***°'*  ^® 
Court,  on  considering  all  the  circumstances,  made  the  rule  absolute.  dinM^may* 

' " be  made  at 
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I.   OF  PERSONS.  anjBtngeof 

(A)  In  GENERAL.  the  BUil. 

See  tits.    Bankrupt,  Churchward(>n,  C^^iistable,  Corporation,  Ecclesiastical 
Persons,  Militia,  Overseer,  Sheriff. 

(B)  To  SERVE  IN  PaIILIAMENTS. 

IsL  For  EnglajuL 

1,  As  to  who  are  eligible, 
(a)  Grounds  of  incompetency,  p.  652.     (b)  Qualifications  of,  p.  653, 
(c)  Effect  of  choosing  incapacitated  persons,  p,  C53. 

2.  As  to  the  electors. 

(a)  For  counties,  p.  G55.     (^h)  For  riti<^s.  t<»\vn-.,  jt..'  '  '  -•.jjii'!-.,  p.  (i-'o 

3.  As  to  violation^  of  th'^  f-"    : '    '- 

(a)  Bv  imnroprr  cojulju't  orcrruli''".  <.  ;     •    -<.     '       J-   •  i*   •  t-  ]f'r.''v  n>**:e(TS, 

the  mihiarv ,  p.  t, ./■.«.      ',]    l,,ri  »• ,  ,»   i>''">. 

4     As  li'  ilii-  r''^'^  'H'U  iH'.crnlinffS. 
(')  As  to  the  writ, 
(a  1)  As  to  issuing  it  upon  summoning  a  new  parliament,  p.  660.     (b  I)  As 
to  issuing  it  ob  a  vacancy,  p.  660.     («  1 }  A^  to  its  delirevy,  p.  66 1 . 
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(6)  As  to  the  precept,  p.  662. 

(c) notice  of  the  election. 

(fl  1)  For  counties,  p.  C62.     (6  1)  For  places  being  counties  of  themselves, 
p.  663.     (c  I)  For  boroughs  and  towns,  p.  663. 
[  651  ]  (d ,  As  to  the  place  of  election. 

(a  1)  For  counties,  p.  GGr3.  (6  J)  For  other  places,  p.  663. 
(e)  As  to  ihe  day  of  election,  p.  663.  (J)  As  to  the  erection  of  booths,  p. 
664.  (g)  As  to  an  officer's  duty  previous  to  the  demanding  of  a  poll,  and  the 
term  of  the  demand  of  a  poll,  and  the  appointment  of  sub-sheriJs,  poll-clerks^ 
^c.  p.  661.  (W  As  to  proceedings  during  the  poll,  p.  665.  (i)  As  to  pro- 
ceedings upon  close  of  the  poll,  p.  666.  (/•:)  As  to  the  custody  of  the  poll- 
books,  p.  667.     (/)  As  to  the  return  to  the  writ,  p.  668. 

5.  As  to  proceedings  upon  controverted  elections. 

(a)  Petitioners,  p.  668.     (6)  Petitions, 
(a  1)  Form  of,  p.  669.     (6  1)  Presentment  of,  p.  669.     (c  1)  Recogniz- 
ances connected  with,  p.  670.     (<f  1)  Withdrawing  a  petition,  p,  671. 

(c)  Committee, 
(a  1)  Proceedings  of  the  house  previous  to  the  sitting  of  the  committee,  p, 
671.     (6  I)  Proceedings  of  the  house  after  the  sitting  of  the  committee,  p. 
672, 

6.  As  to  expenses  of  elections,  p.  673. 
2ndlij.  For  Scotland,  p.  678. 

Srdhf.  For  Ireland,  p.  ei9. 

II.  CONNECTED  WITH  PROPERTY. 

See  tits.  Baron  and  Femo,  Copyhold,  Estate  in,  Devise,  Executor  and  Ad- 
ministrator, Heir,  Infant,  Life,  Tenant  for,  Legacy,  Marriage  Settlement, 
Rent,  Tail,  Tenant  in.  * 
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(A)    Vide  iiNALYSis. 

(B)    To  SERVE  IN  PARLIAMENT.* 

]sL  For  England, 

1 .   As  to  who  are  elisnble. 

(a)   Grounds  of  incompetency.^ 

*  The  law  relative  to  conveoing  parliament,  proroguing  or  dissolving  it,  at  to  its  dara-» 
tion,  the  enforcing  the  attendance  of  its  members,  and  the  privileges  an  election  to  sit  io 
parliament  creates,  will  be  found  under  the  titles  of  "  Commons*  House,  Alembers  of," 
and  *«  Parliaaiont." 

t  The  following  persons  are  ineligible  to  the  House  of  Commons;  aliens,  4  Inst.  47;  de- 
nizens, or  naturalized  aliens;  persons  ()2  &  13  H.  S.  c.  2.  s.  S. )  attainted  wiihlroaaon  or 
fel  >ny,  4  Inst.  47;  outlaws  in  criinindl  hut  not  civil  proceedings;  2  Huts.  37;  idiots,  llale^s 
Pari.  116;  a"d  lunatics,  unions  in  lucid  intervals,  ibid.;  and  the  scat  of  a  member  becom* 
jng  lunatic  may  be  awardod,  Grunipound  D*Ewes,  126;  minors,  1  B\.  Com.  172;  clergy- 
men, 41  G.  8.  c.  68;  papists,  as  they  cannot  lake  the  necessary  oaths,  80  Car.  2.8t.  4.  c« 
1.;  peers,  Scotch  peers,  Irish  peers  for  places  in  Ireland,  89  k.  40  Geo.  8.  c.  67.  art.  4.; 
the  eldest  sons  of  Scotch  peers  for  places  in  Scotland,  13  Journ.  27;  the  twelve  judges  of 
England,  4  Inst.  147;  Scotch  judges,  and  barons  of  the  Scotch  Exchequer,  7  Geo.  4.  c.  6. 
■.  4;^ returning  officers  for  their  respective  jurisdictions;  each  sherilT  for  bis  own  county,  or 
any  borough,  &c,  within  it,  9  Journ.  725;  1  Doug.  419;  each  mayor  or  bailifT  for  tho 
particular  borough  or  place  for  which  he  make"  the  return,  ibid;  but  the  sheriflTof  a  coun- 
ty at  large  may  be  elected  for  a  town,  being  a  county  of  it<telf,  thou«rh  wiihin  iha  local  li- 
mits of  the  county  at  largo,  aa  llic  shpriif  of  Mmnp'^hiu'  for  SoulharM['loTi,  4  Doug.  87; 
peraon«*  concprnrd  in  tho  niannrreiueiit  of  {]i(\  rt* venue?*,  with  .<o»iiu  exceptions,  are  iticligi- 
bl«.  5  W.  i-i  'V  '  .  7.  s.  5'7;  4i  Cie.o.  3.  c.  ."iD;  ptrsotjs  lio-dlr.g  new  olHco?*  under  the 
crown,  crcT'"'  -i  o  '"().".  (]  At  -p,  v.  7.  a.  l\">:  ioi;»;her  \vii!i  ilio  o'Awt  p^-rsons  inenlioned 
in  I'l  •  s.i-.ie  .  '  •  '•  .  se'i^'.J)'";  ^^,  |>i  ri^iuuu-rs  titirit;:;  ))!<  "..suk'  or  fur  ut  n  of  }enrs,  iMd. ;  I 
Cieo,  * .  ti\  '  ■  ••  :  ni::  a  |»rTi'>.,  r'M(»;/r'<l  hy  tli.^  w\'."-  dot's  iio»  dinqunlify  the  hu'^band, 
I'-  «ii  I,  :  '  .n.  '  \;  ■:  >\  u<  ?.(Mil  ror:lin'":tir>,  9.2  Geo.  3.  v..  4-'.  s.  I;  n»id  pluneiiicn 
if    l»  •       '  ■-,  -p-    •'.  tl  11  til*     '»  'i»o.  2.  r.  /2.  a.  !\  .ir»' tli-s'iualified.      Ail  th#j  Hbove 

iiic  .i.o..  li  •  .•  iTH  i  i'.  {  I*.*'  <•{  b»it»:;  «>ii'ri,»|,  s,!!in:»,  or  voing:  l.ut  lliPie  arc  otfices 
connecte'i  with  the  excise  und  cu^toiiH  which  only  disqualify  the  holders  fiotii  sitting  .or 
▼otiog,  but  not  from  bein^  elected,  11  &  22  W.  6.  c.  2.  s.  160,  151,  252;  these  therefore 
if  elected*  amy  make  their  election  good,  and  enable  thenuelvM  to  sit  and  vete  by  reeigii- 
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(6)  Qualificaiiorii  of*  [  653  ] 

(c)  Effect  of  choosing  incapaciiatcd  persons. "f 

ing  the  office  aAer  the  eleciion,  aud  before  they  tahc  their  gents,  16  Joarn.  98;  Orme,  265. 
Fersond  returned  apon  a  doable  retorn  are  not  competent  to  sit  until  the  relarn  is  decided 
by  a  comittec,  Standing  Order;  l)ut  pHtttionerii  nre  eIio;il)Ie  from  any  other  place  during  ihe 
trial  of  thfir  petition,  Ue«$olulion,  April  16,  1727.  Al)s»noe  from  Knf^lai.d  is  no  ground 
of  iue  igiUility,  Simeon,  51;  thnu»h  it  wiM  once  r^'-oUed  to  bo  so,  2  llissltil,  22.  Aud  it 
is  gaid  to  be  doubtfol,  wliclher  bcin^  in  ^aul  in  fxc-uixin  on  a  jud^tiieitt  rt-ridors  n  nia:  in- 
eligible. '^  Ba.  Abrid.  143;  I  l!ut!»cl,  155;  (  rn  .  Dil'.  Fieri.  D  (i));  but  n  poll  yvno  de- 
nied to  a  candidate,  he  hcin;*  a  pc'jio'i  in  excrution  ftir  debt,  and  the  sitting  members  wcro 
declared  duly  elected.  \\  here  the  jurisdiction  of  en  nnrient  court  has  been  enlarged,  hi. d 
a  new  arrangement  is  mad<?  with  re^puct  to  itsolHcern,  tbe  ancient  otncerx,  ihoii<:h  with  new 
de.signationR.  are  not  within  the  disqu'ilir>iiig  vvordi;  of  tlic  etanifo,  N.  (Vr^o-ick.  2  Doug. 
423;  us  cleik  of  the  pope  of  Hrotland.  Hut  bag^nge  masfc-r  of  tlii^  fores  of  >"rotland  w.i!* 
holden  a  ne  v  otiice,  and  within  the  statute,  Fife,  1  (-.ud.  455.  The  ar<-ppr..-' »•  of  un\  of- 
fice of  profit  fjom  the  crown  by  a  member  varatM  lii^  si  it,  H  Ann   r.  7.  -i.  12'       *  '■  •  ■:  .    u-  r 

of  the  profit  is  imniateridl;  and  there  nre  two  plno-s  uC  no  '»r  /?   .  whi.  b.  fj. •.    r.i- 

enc€  of  members  desirous  of  roliring  from  pariiiai«'nl  an*  f'^^:^  ,<},.;  J  vvi-hf  ••;  •>  -J  iIcjIi*, 
and  enable  the  n  to  vacate  their  scnts,  viz.  the  s!ewMd  (<f  the  (  hiitein  Iiu:  li*.  in  and  the 
steward  of  the  East  Hwuirt'h^  in  Mernsj,  Shep.  on  Kleclion.  p.  (iO.  Froii  a.  operation.^* 
of  this  last  statute,  olliccrs  of  llie  army  or  navy  receiving  new  ct»mr7iiH<-inji>  i\\v  (:xci'ptid,2 
Hats.  p.  50;  Orme,  272;  but  ptsisons  not  actually  in  the  ser\ic«at  the  tiir  e  th«'\  rtreive  s 
commission  are  not  protect^'d  by  the  excoption,  2  Efats.  pre.  54;  Oime,  271.  '^  \.v  accep- 
tance of  a  foreign  employ  mcnt,  as  that  of  ambasj^^idor,  docs  not  vacate  the  seat,  2  Hats. 
22.  25.  n. ;  but  a  patent  place  for  life,  out  ofOre.it  Hritaii^,  has  been  holden  to  do  s», 
Orme,  261.  A  member  becoming  a  bankrupt  is  incapable  of  sitting  and  voting  for  a  vear, 
nnlesfl  within  that  time  the  commission  be  superseded,  or  the  creditors  paid  the  full-amonijt 
of  the  debt;  52  Geo.  3.  c.  144.  Police  magistrates^  are  ineligible  by  S  Geo.  4.  c.  56.  s. 
14;  and  see  Shepherd  on  Elections,  p.  58,  &c.  It  has  been  decided  (Thompson  v.  Peard, 
abridged  antCy  vol.  ii.  p.  277.)  that  an  army  clothier  is  not  a  person  within  the  meaning 
of  the  statute  22  G.  Geo.  8.  c.  45.  prohibiting  government  coniractprs  from  sitting  in 
parliament. 

*  The  qualification  of  a  knight  of  the  shire  is  *'  an  estate  freehold  or  copyhold  for  his 
own  life,  or  for  some  greater  estate,  either  in  law  or  in  equity,'*  of  the  clear  annnal  va'ne 
of  600/.  in  Great  Britsin  or  Ireland,  9  Ann.  c.  5;  41  Geo.  3.  c  101.  s.  23;  69  Geo.  8.  c. 
37;  of  a  burgess  or  baron  of  the  cinque  ports  ot  the  clear  annual  value  of  300/.  such  estate 
not  being  a  mortgage,  unless  the  mortgagee  has  been  in  possession  seven  venrs;  ibid.  Dnt 
the  following  persona  are  made«xception8,  and  require  no  qualification  by  estate;  the  eld- 
est son  of  a  peer  or  lord  of  parliament,  9  Ann.  c.  5.;  or  of  u  Scotch  peer,  Rochester,  Corb. 
Dan.  238;  or  of  a  peeress,  or  bishop,  2  Hats.  59.  n.;  7  iJac.  Abridg.  430;  or  of  any  per- 
son qualified  for  a  knight  of  the  shire,  9  Ann.  c.  5;  as  we'l  as  the  members  for  the  English 
Universities,  41  Geo.  8.  c.  101;  and  fortlie  college  of  the  Holy  Trinity.  Dublin;  ibid.  Af- 
ter the  election,  and  before  he  takes  his  seat,  each  member  requiring  a  qualification  by  es- 
tate must  take  and  subscribe  an  oath  of  its  value,  33  Geo.  2.  c.  20;  and  also  the  oaths  of 
allegiance,  7  Jac.  I.  c.  6;  SO  Car.  st.  2.  c.  1;  and  supremacy,  2  Kliz.  c.  1.  s.  16;  the  de^ 
claralion  against  popery,  30  Car.  2.  st.  2.  c.  1;  and  the  abjuration  onth,  13  W.  3.  c.  6.  t. 
10;  under  severe  penalties,  1  Geo.  1.  st.  20.  c.  13.  s.  1.  The  oaths  of  allegiance  and  su- 
premacy must  also  be  taken  befote  the  loid  steward,  or  his  deputy,  7  Jac.  1.  c.  6;  30  Car. 
2.  St.  2.  c.  1 ;  5  Eliz.  c.  1.  s.  16.  Persons  sometimes  become  possessed  of  ejitates  for  the 
purpose  of  an  election;  where  this  is  the  case,  it  must  of  course,  appear  that  the  party 
conveying  had  a  sufficient  power  of  dispo«ition,  Coventry,  1  Peik.  93;  but  the  qualifica- 
tion may  be  acquired  during  the  course  of  the  poll,  1  Bristol,  Sarieon,  61;  though  perhaps 
tiot  after  a  refusal  to  take  the  qualification  oath;  see  Shepherd  on  Election,  61. 

't  If  there  be  no  other  candidate  than  the  person  incdpiciiated,  the  eleciion  will  necessa- 
rily be  void;  but  if  there  be  another  candidate  having  a  mino:ity  of  votes,  it  is  a  very  im- 
portant question,  whether,  in  consequence  of  the  incapacity  of  the  former,  tlie  electors  are 
to  be  called  upon  to  reconsider  their  choice;  or  whether  ihey  ate  to  be  represented  by  the 
latter,  as  being  the  next  upon  the  poll,  and  in  reality  to  be  regarded  as  first,  by  reason  of 
(ho  nullity  of  the  franchises  given  to  the  other  candidate.  It  will  seem  that  the  latter  pro- 
posi:ion  is  that  which  constitutes  the  law  in  cases  where  the  misapplication  of  the  franchise 
bj  the  electors  is  wilful,  and  therefore  made  in  their  own  wtong,  but  that  it  is  confined  to 
such  cases.  The  criterion  whereby  to  decide  whpther  the  misapplication  of  the  franchises 
by  the  electors  has  been  wilful,  is  by  ascertaining  whether  or  not  the  fact  of  ineligibility  or 
disqualification  in  the  candidate  was  sufficiently  known  to  them.  Upon  this  head  it  will 
first  be  shown,  how  far  notice  given  of  such  fact  is  obligatory  upon  the  electors,  so  as  to 
preclude  the  plea  of  ignorance  in  them,  and  to  annul  the  votes  afterwards  given  by  them  to 
the  incapacitated  candidate,  and  it  will  afterwards  be  considered  whether,  in  any  case,  the 
consequeocs  can  be  the  same  where  no  notice  has  been  given.  That  franchises  so  given 
after  sncb  nftice  are  lost  and  tbrown  away  bv  been  ihe  genertl  ^oetriiie,  not  enl/  is  pat- 
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li.inientaiy  cases,  bat  in  case^  of  analogy  in  tho  couris  of  law.     Nor  does  there  appear  to* 
be  riny  oxreplion  to  thi.4  rule,  unlens  where  nolico  of  incap'tcity  in  the  candidate  has  lieen 
madti  undi>r  circamHtancefl  calcalatcd  lo  counteract  that  notice,  and  to  impress  the  electors 
with  an  ide  I  that  thr>rc  wnt  no  legnl  fnanddtion  for  its  purport.     The  following  decisions 
have  occurred  upon  ihi-!  sulyect: — 18  Jour.  126.  67.3;  1  Doug.  419;  1  Lud.  456;  38  Joaro. 
15.  245.  415.  68!);  riiiT  rd.  1  222.  261.  342.  353.  860;  1  Perk.  526;  4  Doug.  87;  2Lod. 
269,     Soveril  excf^ptio'  «  hrive    been  iir(*od  nn  takin*  case:}  out  of  the  foregoing  rule,  that 
vot«'s  given  to  »tn  incapicit'tled  cniididat«  -ifter  noiice  of  such  incapacity  are  thrown  away 
and  lost,  and  th.a  the  elfcior?*  in  vuch  cu^o  iro  to  be  rt'presfntod  by  the  candidate  next  np- 
on  tho  poll.     Of  tliese    boweror,  only  one  hw^  \u}(  n  distincti;   -idtiiitted;  viz.  that  which  is 
lo  bo  fnu'id  in  the  cue  of  Abinj»don,  1775,    I    D-ini:.  -«li';  vviu-re,  although    notice  of  the 
incapacity  of  one  of  th«  candid  .»e«!  wa-s  civnn  t'l  ihp  t^U^'oi*,  tl)<re  wa**  fair  ground  to  sup- 
pose that  ibey  were  nii<li?d  by  the  fl.'olar.ilion  an'!  roniiii'  t  of  iho  ri'tnrninjr  officer.     Ano- 
ther exception  conl«»nd<id  for  depends  upon  llu-  iiti."  of  i;iviiij  'h"  i\-  I'.^a  of  lJi^^|u.tlifi^rali')n 
it 'halving  been   insisted  upon,  ihfit  it  imi-i  hi-  rj^^ti  h  'f.tt'^  tin?  coisifur-iit  -iiu'iit  "f  th-^  t-lec- 
tion;  it  seenw  however    that  noii«'»»  tit  .mv    tiuu'  dnri'i;^  ih»»  ele'lion  vvj.i    he  sutlirieni:,  ihe 
effect  of  <urh  notice  brinz  c  nfioed  Id  fli.^  voios  subsequently    given;   Hoe  on  Elections,  p. 
275.      It  rrfn:iin«5  to  roM'idfr.  »v  lie. her  the  noforieiv  of  the  circumstance,  that  a  candidate 
i-?  in"li^iMi>  or  di-*jija'iti.-l.  f.aii,  in  .uiy  C'<e,  sup<jr-iede  the  necessity  of  notice,  so  as  to  af- 
f'cf  :h'  f'l.-ctorM  with  ih"  -^-'um  roti  .,'qu«»nrps  ;is  if  notice  had  been  actually  given.     The  ob- 
.<•»   of    '.^tue  i"  lo  b»ii)^  th     Ihw  ;\n<l  ful  of  the  incapacity  of  the  candidate  immediately 
•.     •         1  •  ••nowledae  xuu\  ohsrrvation  of  the  electors,  and  thereby  to  make  them  aware  of 
'\'       -  iinljc  ition  of  their  votes,   after  which  if  they  persist  in  such  misapplication,  they 
!'»  '^- »  of  ;hr'ir  own  wrong,  and  the  consequ'-nt  los.s  of  their  franchise  is  their  own  voluntary 
act.     In  principle  it  Keei.is  not  lo  be  dii^tinjiinishnble,  whether  the  circumstance  of  dtsqaali- 
fication    be  within  the  knowledge  of  the  electors,  from  being  within  their  own  observation, 
or  whether  from  actual  notice  {;iven  to  them;  and  that  their  vo»es  would   be  ibrown  away 
in  the  former  case  equally  an  in  th'?  I.;tter;    'S  Tourn.  I -Mi;  Roe  on  Elections,  278. 

*  The  right  of  voting  for  the    cboi";^  of  repre-ientaiivos  to  .^erve  in  parliament  does  not 
extend  to  infants,  7  &R  \V.  3.  c.  25.  s.   H;  r  or  women    4      nst.    5;  nor   aliens,  12  Joum. 
367;  niilessi  made  denizens  by  letters  patent,  or  naturalized  by  act  of  parliament;  nor  idiots, 
1  Iley.  259;  nor  lunatics,  except  during  lucid  interval*,  1  Ifey.  261;  but  mere  imbecility 
is  not  a  sufficient  exclusion,  if  the  voter  at  the  time  understands  what  he  is  doing;  1  Perk. 
U)f*.      Pa|)i-ts    in  (lie  it  Briiain  :ie   dis.iblo.l,  if  they  refu-e  ibe  oalbs  uC  alle/jinncc,  pupre- 
niacy,  or  ahjuration;  XJ    Lud.  2(17.       Persons  conviclcd  of  felony   arc  disqualified,  I- Pcik. 
508  :   so  of  perjury  and    i^ubornution  of  perjury,  2  Geo.    2.  c.  2A,  s.  6;  ro  of  bribery,  ibid, 
s.  7  ;  but  the  mere  declaration  by  a  cotnmitlec  that  a  person  has  become  guilty  of  perjury, 
will  not  operate  as  a  disqualification  ;  2  Perk.  245.     Whether  outlawry  in  civil  suits,  or  ei- 
comrnnnicalion,  creates  a  disability,  has  not  yet  been  determined;  Ormc.  Ill ;  1  Hey.  334. 
Some  are  excluded  for  the  purpose  of  securing  the    freedom  of  election  as  peers  ;  Annual 
Resolution.     Irish  peers,  except  when  members  of  the  House  of  Commons  themselves;  57 
Journ.  5,  376.     Revenue  officers  are  disqualified,   but  commissioners  of  the  land  tax,  and 
persons  acting  under  them,  are   exempted    from  disqualification,   22  Geo.  3.  c.  41.  s.  2;  as 
well  as  tho*e  IjoUlins^  freehold  ofiice.^  by  letters  patent;  ibid.  s.  3.  A  sub-distributor  of  stamps 
appointed  by  tho  distributor  was  considered  a  good  vote,  2  Lud.  552;   1  Feas.  164;  1  Perk. 
373.     A  sub-dopu»v,  Jippoin'ed  by  a  country  postmaster  to  distribute  letters  in  a  certain  dis- 
trict, andreoeivo  the  postage  at  a  cerlam  profit  per  mile  on  each  letter,  whoso  name  was  in 
the  Pof^t-oiriee  book,    was   not  disq-ialifietl,  2  Liid.    5(i2;   nor  the  guard  of  a  mail-coach;   2 
IV  ts.    iM.    Tolire  «ui2is:r:tJe'.,  rertrivers  of  fees  at  the  Police  offices,  and  constables,  whilst 
ih«  V  it'uiajn  in   oIVkn^   and    for'iliiee  months   allcrwards,  are  incapable  of  voting  for  Mid- 
<!k-5ox,  Surrey  or  We-tni  n-i'cr,  or  Soutli\va<k.  .S4  (Jeo.  3.    c.  37.  s.  15;   and  the  same  inca- 
p  ictty  IS  ex  <Mide<l  lo  iliose  oi  the  Tiiaino  Police  ibid.  c.  Ib7.  s.   36.       Another  disqualifica- 
tion aris»>s  from  the  reecipt  of  alnoj  witfiin  a  limited  time  before  the   election,  generally  a 
year,  2  Dong.  12C;   thfyich  in  pjnicular  cnsesthis  period  is  extended;  see  11  Geo.  Kc.  18. 
8.  M:  2  Douijb.  104.      iiy  IH  (Jco   3.  c.  51),  s.  25.     "  Any  relief  given  to  the  family  ot  any 
niilitia-tnun  durin;>;  the   time  of  actual  service   shall  not  deprive  such  militia-man  from  vot- 
inff  for  the  election  of  any  number  to  servo  in  parliament."     Private  charitable  assistance, 
furnished  lo  a  voter  ougiu  not  to  alfoct  his  franchise,    1  Perk.  508  ;   but"  where  a  voter,   upon 
hi^  own  application,  and  by  order  of  tho  parish  oflicors,  was  attended  by  the  parish  apoihe- 
cary,  his  \oie  was  not  allowed  ;   ibid.  iyjc*.    There  is  another  species  of  pecuniary  ass)t>tancc 
derived  from    "the    roveniio    of  certain   specific    funds    which   have    been  establislied,   or 
bequeathed,  for  the  piirpo.-ie  of  assisting  the  poor,  distingJiished  in  the  cases  as  'charities;'** 
1  I)ou;j.  37f).     The  receip'  of  this  relief  has  been,  in  m  uiy  instances,  considered  as  no  dis- 
qualification ;  2  Douz;.  iUJ;    I  Lnd.  195;    Onne,  lOl  ;    I  Perk.  510.       One  charity,  howe- 
ver, called  \Ve!iborn"s  Cliarity,    has  bfin  lioUL'n  lo  work  a   di.-q»ialification ;  2  Doug.    1*J2 
Perhaps  the  be?t  rule  upon  tlii>  sn!jjoc,  i.s  in  llii)  words  of  Mr.  Hcrjoant  Hoy  wood  :— To  dis- 
tinguish between  charities  wisirb  are  of  sueli  a  nature  as  lo  imply  tii  U  the  parlaker  of  them 
is  in  a  stale  of  indigence  and  aljjcct  dependence,  and  those  from   which    no  such  inference 
can  be  drawn.     With  rospoct  to  tho  former,  they,  like  parochial  relief,  may  word  a  disquali- 
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fication  of  those  who  recoivc  them,  l)y  proving  their  incapacity  to  exerciso  a  will  of  their 
own  ill  the  choice  of  a  reprcsenlalivn. 

*  Tile  present  qiialiltcntion  of  an  elector  for  a  county  is  a  freeliold  estate  in  the  county  of 
the  clear  yearly  valii<;  of  40s.  above  all  rents  and  charges  payable  out  of  the  same,  8  H.  6. 
c.  7:  7  &  8  W.  3.  c.  7.  s.  3;  10  Anne,  c.  23.  s.  3;  18  G.  2.'c.  18.  s.  1 ;  of  which  freehold 
he  must  have  bceo  in  possession,  or  in  the  receipt  of  the  rents  and  profits,  twelve  calendar 
months  before  the  election,  18  G.  2.  c.  18.  s.  1;  unless  it  was  obtained  within  that  time  by 
descent,  marriage,  marriage  settlement,  or  promotion  to  a  benefice  or  ah  ofBcc,  and  whicn 
freehold  must  have  been  assessed  to  the  land-tax  for  six  months  before  the  election,  except  it 
consists  of'  an  smnuity,  rent-charge,  or  fbe-farm>ent,  which  are  exempted  from  assessmeot 
if  duly  registered:  18  G.  2,  c.  18.  s.  2,  4;  20  G.  3,  c.  17;  30  G.  3,  c.  35;  3  G.  3,  c.  24. 
CopyholdS)  therefore,  are  excluded  from  this  franchise  by  the  nature  of  their  tenure,  both 
at  common  law  and  by  statute;  31  G.  2,  c.  14,  s.  1.  Lands  held  in  tenant-right,  peculiar  to 
tlie  counties  of  Cumbcrltind  and  Westmoreland,  give  no  right  to  vote  for  counties,  the  free- 
bold  resting  in  the  lord ;  1  Hey  w.  H4.  But  a  customary  tenant  holding  of  the  lord  of  the 
manor,  *'  according  to  the  custom  of  the  manor,"  not  by  copy  of  court-roll,  and  whose  lands 

Eass  not  by  surrcn  Icr  and  admission,  but  by  feoffment,  lease,  and  release,  was  considered  to 
old  by  freehold  tenure,  and  entitled  to  vote;  Gloster,  64;  1  Heyw.  82;  but  see  Black- 
stone's  **  Considerations  on  Copyhohlers."  As  a  tenement  in  law  is  whatever  may  be  hold- 
en,  and  is  not  solely  applicable  to  corporeal  things,  ofBces  in  which  the  holders  possess  a 
freehold  interest  confer  a  right  of  voting,  when  emoluments  arising  out  of  land  are  attached 
to  them  of  sufficient  annual  value,  viz.  of  40^.;  Shepherd  on  Elections,  p.  7. 

It  was  the  practice  to  exclude  the  votes  of  persons  who  had  married  women  entitled  ia 
dower,  unless  it  had  been  sot  out  by  metes  and  bounds,  1  Hey.  98 ;  but,  by  the  20  Geo.  3^ 
c.  17,  s.  12,  this  is  remedied,  with  respect  to  the  dower  out  of  estates  of  which  the  first  hus- 
band died  seised  or  possessedi  Joint  tenants,  and  tenants  in  common  are  allowed  to  vote^ 
though  the  7  and  8  VV.  3,  c.  25,  s.  7,  enacts,  that  no  more  than  one  voiee  shall  be  admitted 
for  the  same  house,.  &c.;  1  Hoy.  114;  2  Peck,  55.  There  were  several  instances  before 
the  Middlesex  committee  where  votes  for  land-tax  purchased  w^ere  disallow;  2  Peck,  91. 
By  38  G.  3,  c.  60,  s.  99,  land-tax  purchased  was  to  be  considered  as  personal  estate,  except 
in  certain  cases,  s.  S'2,  c.  10;  but,  by  the  4"2G.  3.  c.  116.  s.  54,  for  consolidating  the  several  - 
acts  for  the  redemption  of  land-tax,  it  is  enacted,  that  the  purchasers  of  land-tax  shall  bc^ 
deemed  to  be  in  the  actual  seisin  or  possession  of  a  yearly  rent,  or  sum,  as  a  fee-farm  rent^ 
equal  in  amount  to  the  land-tax  so  purciiasod;  2  Peck,  91.  The  freehold  required  by  the 
statute  8  Hen.  6.  as  essential  to  the  qualification  of  a  country  voter  has  always  been  coaaid- 
ered  the  legal  freehold,  1  Hey.  104 ;  but,  by  7  and  8  W.  3,  c.  25,  s.  7,  it  was  enacted,  "That 
DO  person  or  persons  shall  be  allowed  to  have  any  vote  in  elecftion  of  members  to  serre  is 
parliament,  for  or  by  reason  of  any  trust,  estate,  or  mortgage,  unless  such  trustee  or  mort- 
gagee be  in  actual  possession  or  receipt  of  the  rents  and  profits  of  the  same  estate;  but  that 
the  mortgagor,  or  cestui  que  trust  in  possession,  shall  and  may  vote  for  the  same  estate,  not*' 
withstanding  such  mortgage  or  trust. 

The  estate  must  be  '*  of  the  clear  yearly  value  of  408.  over  and  above  all  rents  and  charg- 
es payable  out  of,  or  in  resp^et  of,  the  same."  No  public  or  parliamentary  tax,  county^ 
churcn/or  parish  rate  or  duty,  or  any  other  tax,  rate  or  assessment  whatsoever,  to  be  assess- 
ed or  levied  upon  any  county,  division,  rape,  lathe,  wapentake,  ward,  or  hundred,  is,  or  shall 
be  deemed  or  conatrued  to  be  any  charge  payable  out  of,  or  in  respect  of,  any  freehold  es- 
tate witliin  the  meaning  and  intention  of  this  act,  or  of  the  oath,  &c. ;  18  G.  2.  c.  18.  s.  6. 
The  Bedfordshire  committee  held  that,  under  this  clause,  "  the  parochial  taxes,"  when  paid  . 
by  the  tenant,  do  not  constitute  a  part  of  the  rent  paid  by  him  for  the  land,  and  are  not  to  be 
considered  as  part  of  the  income  in  right  of  which  the  owner  votes^  2  Lud<  475 ;  and  the 
same  with  respect  to  the  window  and  house  tax,  ibid.  476 ;  but  a  different  determination 
was  made  as  to  the  land  tax,  the  payment  of  which  was  considered  as  forming  part  of  the 
rent,  or  annual  value,  ibid.  446,  447 ;  nor  will  the  right  of  voting  be  defeated  because  a  sum 
is  to  be  laid*  out  in  repairs,  which  reduces  the  value  below  408* ;  ibid.  448.  The  7  and  8 
Wm.  3,  c.  25,  s.  7,  enacts,  **  That  all  conveyances  of  any  messuages,  lands,  tenements,  or 
hereditaments,  in  any  county,  city,  borough,  town  corporate,  port,  or  place,  in  order  to  mul- 
tiply voices,  or  to  split  or  divide  the  interest  in  any  houses  or  lands  among  several  Persons^ 
to  enable  them  to  vote  at  elections  of  members  to  serve  in  parliament,  are  herebv  declared 
to  bo  void  and  of  none  effect,  and  that  no  more  than  one  single  voice  shall  be  admitted  for 
the  one  and  the  same  house  or  tenement;"  and  by  53  G.  3,  c.  49,  it  fs  extended  to  devises 
by  will. 

The  next  statute  to  prevent  these  colourable  conveyances  is  the  10th  Anne,   c.  23,  s.  1, 
which  declares,  that  fJ\  collusive  grants  for  qualifications   to  vote  shall  vest  in  the  grantees 

•  and  by  the  18  G.  2, 

purpose 
223;  1 

Hoyvv.  165.     The  legislature  at  length  undertook  to  define  what  should  be  considered  as  a 
fraudulent  conveyance,    and  require*!,    except  in  particular  cases?,  by  18  G.  2,  c.  18,  s.  1,  a 

Jrear' 8  possession  of  the  estate;  and,  by  20  G.  3,  c.  17,  s.  1,  six  months'  assessment  to  the 
and-tax,  before  the  owner  should  be  entitled  to  vote.     The  act  does  not  specify  whetht r  tb« 
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twelve  months  are  to  be  computed  from  the  day  appointed  for  the  election,  or  the  day  on 
which  the  vote  is  given.  Mr.  Serj^eant  Hoy  wood  lliinks  it  should  be  reckoned  from  the  day 
on  which  the  voter  takes  the  oath  and  actually  gives  his  vote  ;  1  Heyw.  168  ;  but  see  the 
Seaford  Case,  Simeon,  129  n.,  and  3  Dou^.  234  n.  c. 

^he  30  G.  8,  c.  85, -requires,  s.  1,   "either  that  the  freehold  shall  have  been  assessed  for 
six  calendar  inonthsbefbre  the  election,  in  thenume  of  the  person  claiming  to  vote,  although 
the  name  of  tlie  tenant  or  tenants  actually  occupying  such  messuages,  lands,  or  tenements, 
shall  not  be  inserted  in  such  assessment  according  to  the  form  of  assessments  to  the  said 
first  recited  act  annexed,  or,  (s.  2,)>  in  the  name  of  a  tenant,  or  tenants  actually  occupying 
the  same  at  the  time  of  such  assessment  being  made,  although  the  name  of  the  person  so 
claiming  to  vote,  &.C.,  shall  not  be  inserted  in  assessment,  according  to  the  form  of  the  as- 
sessment to  the  said  first  recited  act  annexed.     When  votes  are  questioned  before  commit- 
tees upon  objections  to  the  assessment,  two  conditions  are  necessary  to  support  them  ;  one^ 
that  the  assessment  suiiicientlv  corresponds  with  the  description  of  the  freetiold,  &c.,  upon 
the  poll ;  another,  that  the  Keehold  is  duly  assessed.     Persons  who  become  entitled  to 
lands,  &c.,  within  twelve  months  before  the  election,  by  descent,  marriage,  devise,  promo- 
tion, lu^.,  may  vote  for  them,  if  within  two  years  before  the  election  they  have  been  rated 
in  the  names  of  those  through  whom  they  claim,  or  some  predecessor.     It  is  not  sufficient, 
that  the  premises  have  been  rated  within  tivo  years  ijiy.he  name  of  some  predecessor,  who 
might  have  held  them  previous  to  the  two  years ;  the  assessment  roust  be  io  the  name  of 
some  predecessor  in  possession  within  two  years  ,*  2  Lud.  531 . 

It  was  determined  by  the  Middlesex  committee,  that  when  a  vote  is  objected  to  for  want 
of  assessment  of  the  fVeohold,  "  and  exemption  is  claimed  on  the  score  of  an  office,  the 
party  maintaining  the  same  shall  be  called  upon  to  prove  the  nature  of  the  office,  and  the 
appointment  of  Die  voter."  The  statutes  for  the  redemption  of  the  land  tax  were  consoli- 
dated by  42  G.  3,  c  116,  which  enacts,  that  persons  claiming  to  vote  for  premises,  the  land- 
tax  whereon  has  been  redeemed,  fcc,  shall  be  entitled  to  vote  without  being  compelled  to 
ahow  that  such  messuages,  &c.,  have  been  assessed  to  the  land  tax.  upon  proving  to  the 
satisfaction  of  the  returning  officer  on  oath,  or  otherwise,  that  such  land-tax  hath,  at  any 
time  previously  to  such  electiouj  been  redeemed  or  purchased,  and  the  said  messuages,  &c. 
become  exonerated  therefrom. 

*  Ist.     As  to  persons  possessing  the  right  of  voting  in  respect  of  property.-— In  many 
cities  and  towns  which  are  counties  of  themselves,  the  right  of  election  depending  upoa 
usage  is  in  the  freeholders  of  40s.  a  year,  which  probably  originated  in  a  mistaken  applica- 
tion of  the  statute,  8  Hen.  6,  c.  7 ;  see  S  Hey.  164.     This  right  is  recognised  by  the  legis- 
lature in  statute  19  Goo.  2,  c.  28,  bv  which,  topther  with  the  3  Geo  S,  c.24,  the  right  of 
TOting'  for  cities  and  towns  of  this  description  is  put  within  the  same  restrictions  with  the 
right  of  voting  for  counties;  except  as  to  the  assessment  of  the  land  and  the  registration  o€ 
fee  farm  rents»^    Leaseholders  in  several  boroughs  enjoy  the  elective  franchise;  2  Hey. 
412,     Cricklade  is  the  only  borough  where  common  copyholders  enjoy  the  franchise ;  and 
the  occupation  of  the  house  for  which  the  voter  claims  it,  is  required  forty  days  before 
the  election;  ibid.  413,  414.     Burgage  tenants  have  also  the  right  of  voting,  but  the  bur- 
gage tenement  must  be  entire  and  undivided,  as  it  existed  before  the  time  of  legal  recov- 
ery; 2Fras.  151. 

Tenements  locally  situated  within  a  borough,  but  belonging  to  another  district,  render^ 
ing  feudal  services  and  profits  to  distant  lords,  do  not  privilege  their  holders  to  vote  with 
the  other  burgesses-;  2  Fras.  110,111.  Though  burgage  tenure  is  socage  tenure,  yet  as 
lands  were  holden  both  in  free  and  villein  socase,  it  is  not  inconsistent  with  the  nature  of 
burgage  lands  to  be  holden  by  copy  of  court  roll.  The  interest  which  the  tenant  is  requir- 
ed to  nave  in  his  burgage  varies  according  to  the  uses  of  different  boroughs.  As  there  is 
DO  time  limited  by  statute,  for  which  burgage  tenants  mnst  have  been  in  possession,  it  de* 
pends  upon  the  statute  of  William,  and  the  rules  of  the  common  law,  whether  occasional 
conveyances  of  this  species  of  property  confer  the  right  of  voting.  The  statute  7  and  8 
W.  3,  c.  25,  s.  1  enacts,  "  that  all  conveyances  of  any  messuages,  &c.  in  order  to  multiply 
voices,  or  lo  split  and  divide  the  interest  in  any  houses  or  lands  amongst  several  persons,  to 
enable  them  to  vote  at  elections  of  members  to  serve  in  parliament,  are  hereby  declared  to 
be  void  and  of  none  effect,  and  that  no  more  than  one  single  vote  shall  be  admitted  to  one 
and  the  same  house  or  tenement. 

^  Questions  connected  with  this  statute  have  been  fully  discussed  upon  almost  every  peti- 
tion against  a  return  for  a  burgage  tenure  borough,  and  tliou^h  there  has  been  no  express 
resofution  upon  the  point,  it  seems  to  be  considered  that  occasional  conveyances  in  such  bo- 
roughs are  not  illegal ;  1  Doug.  209;  1  Peek,  818,  362,  340,  345;  and  Shepherd  on  Elec- 
tions, p.  35,  36. 

2ndly.  As  to  persons  possessing  the  right  of  voting  in  respect  of  corporate  privileges. — 
The  right  of  electing  members  of  parliament  exists  either  in  the  whole  body,  or  a  select 
part  according  to  the  constitution  of  the  corporation.  In  some  corporate  towns  the  mem- 
bers of  the  corporation  require  a  superadded  qualification  to  entitle  them  to  vote;  Carew, 
68.  The  freemen  of  a  corporation  cannot  exercise  the  elective  franchise  unless  regularly 
admitted  and  enrolled  in  the  corporation  books,  Worcester,  8  Doug.  248 ;  and  the  entry  of 
the  admission  stamped,  5  Geo.  8,  c.  46 ;  except  where,  by  custom,  an  admigsion  in  form 
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3.  •^  io  viokUions  rfihe  freedom  ofehctiom.  \  657  1 

(a)  By  improper  conduct  (^candidates,* 

(6)  By  vUerferenee  of  peers. "f  \  658  J 

(c)  By  the  interference  of  persons  holding  certain  offices."^ 

ig  unnecessary ;  Sudbury,  2  Doug.  13*2,  175.  By  the  Durham  act,  8  Geo.  3,  c.  15,  the  ad> 
mission  must  have  been  a  year  before  the  election,  except  in  regard  to  persons  entitled  to 
their  freedom  by  birih,  marriage,  or  servitude.  These  excepted  persons  having  boon  re- 
fused  their  admission,  or  having  delayed  this  demand  for  admission  ii  11  it  was  too  late  to 
enforce  it  by  applicalion  for  a  mandamus,  should  nevertheless  tender  their  vote  at  the  elec- 
tion, and  proceed  to  obtain  their  admissions  afterwards,  as  tlie  committee,  upon  proof  of 
fluch  fdcts,  will  allow  the  vote;  1  Fras.  166;  1  Doug.  464,  38,  300. 

3rdly.  As  to  persons  possessing  the  right  of  voting  in  respect  of  inhabitancy.-— The 
right  of  election  arising  irom  inhabitancy  is  modified  in  various  ways,  but  in  almost  every  . 
borough  some  additional  qualification  is  necessary.  In  order  to  provide  against  occasional- 
ity  in  boroughs  of  this  description,  every  voter  is  required  to  have  been  an  inhabitant  six 
months  before  tlie  election.  **  No  person  shall  be  admitted  to  vote  at  any  election  of  a 
member  or  members  to  serve  in  parliament  for  any  city  or  borough,  of  that  part  of  Great 
Britain  called  England,  or  the  dominion  of  Wales,  as  an  inhabitant  paying  scot  and  lot,  or 
as  an  inhabitant  housekeeper,  householder,  and  pot-waller,  legally  settled,  or  as  an  in- 
habitant householder,  housekeeper,  and  pot-waller,  or  as  an  mhabitant  householder  re- 
siant,^  or  as  an  inhabitant  of  sucn  city  or  borough,  unless  he  shall  have  been  actually  and 
bona  fide  an  inhabitant  paying  seot  and  lot,  or  an  inhabitant  householder,  houseekcper,  and 
pot-waller,  legally  settled,  or  an  inhabitant  householder  resiant,  or  an  inhabitant  within  such 
city  or  borough  six  calendar  months  previous  to  the  day  of  election,  at  which  he  shall  ten- 
der his  vote;  25  Geo.  3,  c.  100,  s.  I,  under  penalty  of  201.  *'not  to  extend  to  any  person 
acquiring  the  possession  of  any  bouse,  in  any  city  or  borough,  by  descent,  devise,  marriagp, 
or  marriage  settlement,  or  promotion  to  any  office  or  benefice ;  ibid. 

^  Such  imprope;  conduct  may  consist  in  the  offences  of  bribery  and  treating ;  as  to  which 
sffe  2  Geo.  2,  c.  24 ;  2  Doug.  404.  The  Bribery  Act  makes  no  mention  of  any  parliamen- 
tary disqualification,  affecting  a  member's  seat;  the  effect,  therefore,  of  an  act  of  bribery 
not  within  the  words  of  the  statute,  7  W.  3,  c.  4,  is  in  that  respect  determined  by  the  law 
of  parliament  as  follows  :  bribery  by  a  cani'idate,  though  in  one  instance  only,  and  though 
«  majority  of  unbribod  votes  remain  in  his  favour,  wiU  avoid  the  particular  election,  St. 
Ives,  2  Doug.  3b9.  414.  and  disqualify  him  from  being  re-elected  to  fill  such  vacancy,  Com- 
elford,  Corb.  Dan.  249.  and  the  cases  there  cited.  Treating  not  only  avoids  the  candidate's 
return  at  the  particular  election,  but,  according  to  the  received  construction  of  the  stMute, 
disqualifies  him  at  a  subsequent  election  to  supply  the  vacancy  so  occasioned ;  First  and 
Second'Southwark.  Clifford. 

t  The  froebom  of  election  may  bo  disturbed  bv  undue  or  corrupt  influence ;  this  also  is 
provided  against  by  a  resolution  passed  at  the  begmnine  of  every  session,  and  by  a  standing 
order  to  the  effect,  tliat  it  is  a  high  infringement  of  the  liberties  ot  the  Commons  for  any 
peer  except  Irish  peers,  when  candidates  for  places  in  G.  B.,  to  concern  themselves  in  the 
election  of  members  of  the  House  of  Commons ;  and  a  declaration  to  the  same  effect  was 
made  by  the  house  in  1779,  in  respect  of  the  ministers  and  servants  of  the  crown ;  37 
Jour.  507, 

I  Tho'prohibition  by  the  standing  order  of  the  House  of  Commons,  as  to  the  interference 
of  peers,  embraces  also  tlie  cases  of  lord-lieutenant  of  counties,  who  are  thereby  not  abso- 
lutely forbidden  to  concern  themselves  in  elections,  but  it  is  declared  to  be  a  high  infiringe- 
ment  of  the  liberties  and  privileges  of  the  Commons  tor  any  lord-lieutenant  to  avail  himself 
of  an  authority  derived  from  his  commission  to  influence  the  election  of  any  members  to 
serve  for  the  Commons  in  parliament.  It  seems  tliat  the  lords  warden  of  the  cinque  ports 
used  formerly  to  cla'un,  as  of  right,  a  power  of  nominating  and  recommending  to  each  of 
the  cinque  ports  the  two  ancient  towns  and  their  respective  members,  one  person  to  be  elec- 
ted fur  each  of  such  places  ;  but  the  stat.  2  W.  &  M.  c.  7,  s.  1,  afler  reciting  by  sec.  J, 
that  they  had  so  pretended  and  claimed  contrary  to  tlie  ancient  right,  usage,  and  freedom, 
of  elections,  declares,  by  sec.  2.  all  such  nominations  or  recommendations  to  be  contrary  to 
the  laws  and  constitution  of  this  realm,  and  to  be  void  to  all  intents  and  purposes.  Upon 
the  same  principle,  that  persons  holding  certain  ofiices  are  disqualified  from  being  them* 
•elves  in  parliament,  persons  in  the  several  offices  hereinaAer-nientioned  are  forbidden  to 
interfere  in  elections ;  and  heavy  penalties  are  imposed  upon  such  persons  if  they  presume 
to  interfere.  Officers  or  persons  employed  in  charging,  collecting,  levying  or  managing, 
the  duties  of  excise  not  to  interfere  in  elections,  under  a  penalty  of  1001.,  and  disabled  from 
holding  any  place  or  office  under  the  Crown ;  5  W.  4"  M.  c.  20,  s.  48.  Conamissioners  and 
officers  of  customs,  post-masters,  or  post-maslers-general,  or  their  deputies,  or  persona 
employed  in  the  revenue  of  tlie  post-office,  commissioners'  officers,  or  persons  employed 
in  the  duties  granted  by  9  Anne,  c.  11,  tmd  10  Anne,  c.  16,  are  all  liable  to  the  same 
restriction  and  penalty  which  also  applies  to  the  magistrates  and  officers  of  all  the  police  of- 
fices ;  but  the  penalty  docs  not  attacn  for  acts  done  m  discharge  of  duty ;  see  12  and  13  W. 
3.  c,  10.  s.  91 ;  9  Anne,  c.  10.  s.  "44,  49 ;  10  Anue,  c.  19;  39  and  40  Geo.  3.  c.  87.  s.  24 : 
42  Geo.  3.  c.  76.  s.  15.  Undue  interference  of  all  the  above  not  declared  to  avoid  elec- 
tions. 


450  ELECTION.—^  to  ikt  fVrii. 

[  659  J  (rf)  By  the  fnilitary* 

(e)  Byriot8.'\ 
\  660  ]  4.  j3«  to  the  election  proceedings.         (a)  As  to  the  trrto, 

•  In  1645  (4  Journ.  34G.),  llie   House    of -Commons  cnmc  t6  the  following  rcsohilion ; 
"That  lhii«  House  doth  declare  and  order,  ihal  all  elections  of  any  knisiit,   cilizen,  or  bur- 
gess, to  serve  in  parliament,  be  made,  without  interruption  or  molestation,  by  any  comman- 
der, governor,  officer,  or  solicitor,  that  hath  not,  in  the  county,  city,  or  borough,  re£>pective- 
ly»  "gh^  of  electing."     The  object   of  this  cpsolution  has  been  further  effeciually  enforced 
by  the  statute  8  Geo.  2.  c.  30.  which  recites  that,  by  the  ancient  common  law,  all  elections 
ought  to  be  free;  and  also  recites  the  statute  of  .3  Ed.  1.  c.  5;  and  that  the  freedom  of  elec- 
tion of  members  to  serve  in  parliament  is  of  the  utmost  consequence  to  the  preservation  of 
the  rights  and  liberties  of  this  kingdom ;  and  thai  it  had  been   the  usage  and  practice,  to 
cause  any  regiment,  troop,  or  company,  or  any  number  of  soldiers,  which  had  been  quartered 
in  any  city,  borough,  town,  or  place,  where  any  elecetion  of  members  to  ser^'e  in  parliament 
had  been  appointed,  to  remove  and  continue  out  ot  the  same  during  the  time  of  such  elec- 
tion, except  as  in  the  particular  cases  in  the  act  specified.   And  thereupon,  in  order  that  that 
usage  and  practice  may  bo  settled  and  established  for  the  future,  that  act  requires  that,  when- 
ever any  election  of  any  members  to  serve  in  parliament  shall  be  appointed  to  be  made,  the 
secretary  at  war,  or  in  case  there  shall  be  no  secretary  at  war,  the  person  officiating  in  his 
place,  shall,  at  some  convenient  time  before  the  day  appointed  at  such  election,  issue  proper 
orders  in  writing  for  the  removal  of  every  regiment,  troop,  or  company,  or  other  number  of 
soldiers,  which  shall  be  quartered  or  billetted  in  any  place  where  any  such  election  shall  be 
appointed  to  be  made,  out  of  such  places,  one  day  at  least  before  the  day  appointed  for  such 
election,  to  the  distance   of  two  or  more  miles  from  such  place,  and  not  to  make  any 
pearer  approach  to   such  place,  until  one  day  at  the  least  after  the  poll  bhall  be  ended, 
and  the  poll-books  closed ;    and  this  is   to    be  done  by  the  secretary,  under  penalty  of 
forfeiting  his   office,    with    incapacity   of  holding  any  other,    upon  cenviction.       But  in 
the  case  of  a  partiouUr  vacancy  during  the  existence  of  parliament,  he  is  not  subject  to  tbe 
penalty,  unless  he  has  received  notice  of  tlie  vacancy  by  tbe  officer  making  out  the  new 
writ;  vide  3  Ed.  I.e.  5.     An  exception  to  the  general  operation  of  the  act  is  madd  by  a.  3. 
whereby  it  is  not  to  extend,  or  be  construed  to  extend,  to  the  city  and  liberty  of  Westmins- 
ter, nor  to  tbe  borough  of  Southwark,  in  respect  of  the  guards  of  his  Majesty,  nor  to  ^ny 
place  where  his  Majesty,  or  any  of  his  royal  family,  shall  happen  to  bo  or  reside  at  the  time 
of  such  election,  in  respect  of  such  troops  as  shall  be  attendant  as  guards  to  his  Majesty,  or 
such  other  person  of  the  royal  family ;  nor,  by  the  same  clause,  is  the  act  to  extend  to  any 
oastle,  fort,  or  fortified  place,  where  any  garrison  is  usually   kept,  in  respect  of  the  troops 
eomposing  such  garrison;  51  Journ.  783.      By  s.  4.  a  provision  is  made,  that  the  act  is  not 
to  extend  to  any  officer  or  soldier  having  a  vote  at  any  such  election;  but   that  such  person 
may  attend  the  same  and  give  his  vote,  notwithstanding  that  act.      In  extreme  cases,  but  in 
sural  cases  only,  the.  absolute  inefficiency  of  all  other  means  may  create  a  necessity  for  mi- 
litary aid.     Under  particular  circumstnnoes,  the  legislature  hath  withholden  the  operation  of 
the  law  with  respect  to  the  removal  of  the  military.      This  however,  has  only  been  donq 
where  an  adherence  thereto  would,  upon  collateral  grounds,  have  been  attendant  with  immi- 
nent danger ;  and  these  acts  of  parliament  have  been  passed  for  a  specific  purpose,  and  on- 
ly for  a  limited  time.     This  was  done  with  respect  to  elcciions  at   Winchester  and  Shrews^ 
bury,  during  the  time  of  the  confinement  of  a  number  of  prisoners  of  war  at  each  bf  tbeso 
places,  which  would  have  rendered  it  dangerous  to  the   neighborhood  and  to  the  public    thai 
^e  troQps  stationed  there  should  have  been  removed. 

t  The  interruption  of  the  proceedings  of  an  election  by  riot  and  tumult  is  a  great  viola 
tion  of  the  freedom  of  elections;  wherefore,  and  as  such  interruption  will  have  the  effect  of 
impugning  the  return,  it  is  highly  important  to  prevent  and  repress  any  tendency  to  a  breach 
of  the  law  in  this  particular.     It  is  the  duty,  not  only  (as  will  be  seen)  of  the  returning  of- 
ficer to  do  his  utmost  to  carry  into  effisct  the  exigency  of  the  writ,  and  therefore,   to  resist 
any  interruption  to  the  proceedings  thereunder;  but  it  is  also  the  duty  of  magistrates,  whe- 
ther applied  to  or  not,  to  assist  in  preserving  the  public  peace.     There  being  a  responsibility 
to  tbe  llouse  of  Commons,  in  respect  of  the  proceedings  at  the  election,  such  proceedings 
are  under  their  particular  supcrintendance  and  protection,  resort  to  which  may  be  had  in  oa- 
ses of  difficulty  (immediately,  if  they  are  sitting),  in  addition  to  the  ordinary  aid  and  pow-* 
ers  of  the  law ;  32  Journ.  95.     It  only  remains  to  observe  that,  wherever  there  has  been  an 
interruption  of  the  proceedings  by  riot  and  tumuli,  notwithstanding  that  the  returning  officer 
has  been  able  to  continue  and  finish  the  poll,  and  to  comply  with  the   exigency  of  tlie  writ, 
by  the  retum^of  the  members,  the  election  has  been  holdcn  totally  void;  but,  in  a  case  where  the 
riot  which  prevailed  af)er  the  close  of  the  poll,  and  before  :he  making   of  the  return,  was 
found   to   have   been  contrived  and  promoted  by  the  sitting  member,  whose    return,  was 
executed  by  the  returning  officer  under  compulsion,  when  he  was  about  to  return  the  oppo 
site  candida'te,  the  candidate  who  so  ought  to  have  been  returned,  and  who  had  the  majority 
of  votes,  was  seated;   14  Journ.  24.     But  in  order  to  make  the  election  void,  it  mu^t  ap- 
"     pear  that  the  riot  and  disturbance  was  such  as  really  to  interrupt  the  proceedings,  inasmuch 
as  otherwise  it  cannot  be  considered  tliat   the  freedom  of  election   has  been  violated; 
10  Jpuni,  254. 
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(a  1)  *3sio  issuins^  it  upon  svmmoning  a  new  parliamenL* 

(6  1)  As  to  issuing  it  on  a  vacnncy.'\  [  661  J 

*  The  writs  which  are  is.suod  for  ihe  election  of  members  of  parliament  issue  under  dif- 
ferent authorities  upon  a  gcnurul  election  and  upon  the  vacancy  of  particular  seats  during  the 
continuance  of  j  puriinmoni.  The  writs  are  made  out  hy  the  clerk  of  the  petty  bag  in 
Chancery,  and  directed  respectively  to  the  eherifTs  of  counties,  and  of  cities,  towns  or  bo-* 
roughs,  which  are  counties  of  themselves ;  to  the  *'  Chancellor  of  the  county  palatine  of 
Lancaster,  or  to  his  lieutenant  or  deputy  there,''*  to  the  **  Chaniberlain  of  tlie  county  pala-* 
tine  of  Chaster,  his  lieutenant  or  deputy;  34  &35  H.  S.  c.  13.  see  App. ;  to  the  *'  Bishop 
of  Durham,  or  to  his  chancellor  in  temporalities  of  the  coimty  palatine  of  Durham,'*  25  Car. 
2.  c.  9.  see  App. ;  to  the  *'  Constable  of  the  Castle  of  Dover,  and  warden  of  the  cinquo 
ports,  or  to  his  lieutenant  or  deputy  there."  Between  the  issuing  %nd  return  of  the  writs 
of  summons  upon  any  new  parliament,  there  are  at  least  forty  days,  botli  by  the*  magna 
charta  of  King  John,  and  subsequently  by  tlie  above  statute  of  7  &  8  \V.  3.  c.  25.  s.  1.  In 
practice  however,  fifty  days  intervene,  in  consequence  ofihe  23d  article  in  the  treaty  of  union 
with  Scotland,  by  whicn  Queen  Anne  was  limited  in  the  power  of  calling  the  first  parlia- 
ment afler  the  union  to  a  period  not  loss  than  fifty  days  from  the  date  of  the  proclamation  for 
assembling  it. 

f   All  writs  for  election^upon  vacancies  emanate  from  the  Mouse  of  Commons,  and  under 
that  authority,  communicated  by  warrant  from  the  speaker,  are  made  out  by  the  clerk  of  the 
crown  in  Chancery.     Inconvenience  being   felt  from  the  circumstance,  that  when  vacanciod 
happened  during  a  recess  of  parliament,  the  new  writs  could  not  be  issued  until  the  meeting 
of  the  house,  provisions  were  made  by  the  statutes  10  Geo,  3.  c.  41<  and  15  Geo.  3.   c.  3&» 
to  enable  the  speaker  to  make  out  new  writs  in  the  room  of  members  dying,  or  becoming 
peers,  during  such  recess.     These  provisions  for  the  purpose  of  reducing  them  into  one  act^ 
and  extending  them,  were  repealed  by  the  statute  ?^  Geo.  3.  c.  26.     That  statute  by  sec.   1« 
reciting  the  statutes  of  the  10  &  24  Geo.  3.  and  that  they  had  been  found  highly  advanta-* 
geous  to  the  public,  by  causing  speedy  elections  of  members   of  the    House   of  Commons ; 
and  the  expediency  that  the  provisions  therein  contained  should  be   further   extended,   and 
freed  from  certain  of  the  restrictions   in  those  acts   specified ;  and  that   further  provisions 
should  be  made  for  carrying  the  said  powers  Into  execution,  in  the  cases  of  the  death  of  the 
speaker,  or  of  his  seat  becoming  vacant,  or  of  his  absence  out  of  the  realm,  and  that  it  would 
be  convenient  tliat  iho  provisions  contained  in  those  two  acts  should  be  reduced  into  nnc  act, 
and  that  for  that  purpose  those  provisions  contained  in  the  said  two  acts  shonld  be  repealed, 
repeals  the  former  of  the  two  acts,  and  so  niui'li  of  the  latter  as  enabled  the  speaker  to  issue 
his  warrants  to  make  out  new  writs  for  ifie  eloc/ion  of  members  to  serve  in  parliament.  The 
same  act,  by  section  2,  empowers  and  requires  the  speaker,  during  any  recess  of  the  house, 
whether  by  prorogatiup  or  adjournment,  to  is>uo  his  warrant  to  the  clerk  of  the  crown  to 
make  out  a  new  writ  fpr  electing  a  member  of  the  House  of  Commons  in  the  room  of  any 
member  dying,  or  becoqaing  a  peer  of  Great  Britain,  either  during  such  recess  or  previous 
thereto,  as  soon  as  he  shall  receive  notice,  by  a  certificate  under  the  hands  of  two  mem- 
bers of  the  House  of  Commons,  <if  the   death  of  such  member :  or  that  a  writ  of  sum- 
mons has  been  issued,   under  the  Great   Seal  of  Great  Britain,  to  summon  such  peer  to 
parliament ;  the  certificate  to  be  in  the  form  or  effect,  comprised  in   the  schedule  to  that 
act,  s.  3.  directs  the  speaker,  after  receiving  such  certificate,  to  cause  notice  thereof  to  be 
inserted  in  the  London  Gazette,  and  not  to  issue  his  warrant  until  after  the  insertion  of  such 
notice.     By  s.  4.  the  speaker  is  not  to  issue  such  warrant,  unless  the  return  of  the  writ  (by 
virtue  of  which  the  mender  deceased    or   becoming  a  peer  was  elected)  shall  have  been 
brought  into  the  office  of^  the  clerk  of  the  crown,  fiilcen  days  at  the  least  before  the  end  of 
the  last  sitting  of  the  house,  immediately  preceding  the  time  when  such  application  shall  be 
made  to  the  speaker  to  issue  such  warrant :  nor  unless   such  application  shall  be  made  so 
long  before  the  then  next  meeting  of  the  house  for  the  dispatch  of  business,  so  that  the  writ 
for  the  election  may  be  issued  before  the  day  of  such  next  meeting  ;  nor  in  case  such  appli- 
cation shall  be  made  with  respect  to  any  seat  vacated,  in  cither  of  the  methods  before-men- 
tioned, by  any  member,  against  whose  election  or  return  a  petition  was  depending  at  the 
time  of  the  then  last  prorogation  or  adjournment  of  the  house.  By  s.  5.  to  prevent  any  im- 
pediment to  execution  of  the  act,  by  the  death  of  the  speaker,  or  by  his  seat  becoming  va- 
cant, or  by  his  absence  out  of  the  realm,  the  then  speaker  was  empowered  and  required 
within  a  couvenient  time  aAer  the  passing  of  the  act,  and  so  every  future  speaker,  within 
a  convenient  time  aAer  he  shall  be  in  that  office,  at  tha  beginning  of  any  parliament,  by  any 
instrument  in  writing  under  his  hand  and  (-eal,  to  nominiite  and  appoint  a  certain  number 
of  members  of  the  House  of  Commons,  not  more  than  seven,  nor  less  than  three,  authoris- 
ing them,  or  any  one  of  them,  to  execute  the  powers  given  to  the  speaker  for  the  time  be- 
ing, for  issumg  such  warrants,  subject  to  the  regulations  and  exceptions  in  the' act ;  which 
instrument  is,  notwithstanding  the  dea:h  of  such  speaker,  or  the  vacating  his  seat  in  par- 
liament, to  be  in  force  until  the  dis-iolution  of  the  parliament  in  which  it  is  made.     By  s.  6. 
as  often  as  the  number  of  persons  so  to  be  appointed  bhall,  by  death,  or  by  their  seats  in 
parliament  being  vacated,  be  reduced  to  less  than  three,  a  new  appointment  may  bo  made 
in  the  same  manner.     By.  s.  7.  e\ery  sudi  appointment  is  to  be  culcred  \n  the  journals,  and 
to  be  published  once  in  the  London  Gazette;  the  ii    trument  is  to  be  preserved  by  the  clerk 
of  the  house,  and  a  duplicate  is  to  be  filed  in  the  ottice  of  the  clerk  of  the  crown,  in  Chan- 
cery.   By  8.  8.  the  act  is  not  to  extend,  or  be  construed  to  extend,  to  give  any  power  or 


4K  ELECTION.-^  to  the  Precept. 

(c  1)  •As  to  its  delivery* 
(b)  .Jis  to  the  precept. "^ 
[  662  I  ■      {c)  %Aa  to  the  notice  of  the  election, 

(a  1)  For  couniies.']^, 
I  663  "I  (^0  For  places  being  counties  of  themselves.^ 

(c  1)  For  boroughs  and  toxuns.\\ 

autliorlty  to  uny  person  so  to  bo  nominated  and  appointed,  cxcep'.  in  the  case  of  their  being 
no  speaker,  or  of  his  absence  out  of  the  realm  ;  nor  fur  any  longer  time  than  the  person  so 
to  bo  appointed  >\ui\\  continue  a  member  of  the  house.  By  s.  9.  the  publisher  of  the  Ga- 
zette, when  any  such  notice  of  issuing  any  such  warrant  shall  be  brought  to  him,  signed  by 
any  person  e>o  appointed,  is  to  give  a  receipt  for  the  same,  specifying  the  day  and  hour  when 
it  was  received ;  and,  In  case  more  than  one  such  notice  shall  be  brought  to  him  relative  to 
the  same  election,  he  is  to  insert  in  the  Gazetto  only  the  notice  first  received.  The  provi* 
sions  of  this  :.ct  (.<>  not  operate,  except  upon  vacancies,  upon  death  of  members,  or  their 
becoming  peers.  The  issuing  writs  apon  vacating  a  seat  upon  any  other  gioaud  does  DOt 
take  place,  except  upon  motion  made  in  the  house.  There  is  no  precise  interval  fixed  bj 
law  between  the  issuing  and  return  of  the  writs  issued  on  vacancies;  nor  any  day  men- 
tioned in  the  writ,  whereupon  the  member  to  be  returned  is  to  attend  in  parliament. 

*  The  statute  7  &  8  W.  8.  c.  25.  s.  1,  directed  that  the  writs  should  be  delivered  to  tli« 
proper  officer  (o  whom  the  execution  belonged,  ind  to  no  other  person;  bat   not  how  the 
writs  were  to  he  delivered;  and  various  frauds  were  practised  by    interested  persons,  who 
obtained  them  to  deliver  them  to  the   officer,  and  delayed  doing  so  till  it  suited  their  c<$n- 
▼enience  that  the  election  should  commence.  Any  means  however  might  have  been  selected^of 
sending  them  to  the  returning  officer,  excepting  transmission  by  a  candidate.     Bat  aJl  diffi- 
culties are  now  removed  by  the  statute  53  Geo.  3.  c.  89.  which   requires  the  writs  to  be 
coAveyed  by  the  post,  and  prescribes  certain  regulations  for  their  delivery  at  the  post    of- 
fice, and  transmission  to  the  prope.r  officers,  to  whom  they  are  directed.      The  writs  to  the 
Sheriffs  of  London  and  Middlesex  are  to   be  delivered  at  their  offices  by  the  messenger  of 
the  Great  Seal;  53  Geo.  S.  c.  89.  s.  1;  so  to  any  other  shoriA*  or  officer  to  whom  writs  are 
to  be  delivered,  whose  office  is  in    London,  Westminster,  or   Sonthwark,  or   within  five 
miles  thereof;  ibid,  s.  3.- 

t  The  writ  is  uniformly  the  origin  of  the  authority  from  the  Great  Seal  for  the  election 
of  members  of  parliament;  but  the  officer  to  whom  the  writ  is  directed  and  delivered  ta, 
with  the  exception  of  the  case  of  an  election  for  a  county  (other  than  for  a  county  pala- 
tine), or  for  a  city,  town,  or  borough,  being  a  county  of^ itself,  not  the  person  who  super- 
intends  the  election  to  be  holden  under  such  writ.  Therefore  in  these  cases  of  the  coun- 
ties palatine,  a'nd  nf  the  cinque  ports,  the  whole  exigency  of  the  writ  is  delegated  by  such 
officer  to  some  other  quarter,  for  the  purpose  of  its  being  carried  into  effect;  and  in  other 
cases,  so  much  of  it  as  regards  the  election  of  citizens  and  burgesses. 

As  soon  as  the  sheriff'  receives  the  writ,  he  should  indorse  thereon  the  day  of  receiving 
it,  7  &  8  W.  3.  c.  25.  s.  1;  53  Geo.  3.  c.  ^9;  23  IJen.  6.  c.  14;  and  give  a  receipt  in 
writing  to  the  p^rion  appointed  to  deliver  it,  specifying  the  day  and  hour  of  the  delivery, 
and  immediately  make  out  the  precepts;  and  within  three  days  after  cause  them  to  be  de- 
livered to  the  proper  returning  officers  of  the  boroughs  and  towns  within  his  jurisdiction, 
without  fee;  7  &  8  W.  3.  c.  25.  s.  1;  53  Geo  3.  c.  89;  23  Htn.  6.  c.  14.  The  officer  of 
the  cinque  ports  is  allowed  six  days  for  delivering  the  precept  after  the  receipt  of  the  writ; 
10  &  11  W,  8.  c,  7.  s.  2. 

t  By  7  &  8  W.  3.  c.  25.  s.  8.  and  18  Geo.  2.  c.  18  s.  10.  the  election  for  knights  of 
tbe  shire  was  to  he  holden  at  the  county  court,  and  provision  was  made  for  its  adjournment 
within  a  limited  period  for  that  purpose.  But  now  a  special  court  is  to  be  holden  for  each 
election,  and  proclamation  of  fielding  it  is  to  be  made  within  two  days  after  tbe  receipt  of 
the  writ  at  the  place  where  the  election  is  to  bo  holden,  25  Geo.  3.  c.  84.  s.  8;  that  is,  at 
the  most  usual  place  of  election  for  the  last  forty  years;  7  &  8  W.  8.  c.  25.  s.  8.  It  most 
not  be  holden  on  Sunday,  nor  more  than  sixteen  nor  less  than  ten  days  from  the  day  of  pro- 
clamation, ibid. ;  the  proclamation  must  be  made  between  eight  o'clock  in  the  morning  and 
four  in  the]evening,  from  the  25th  of  October  to  the  25tb  of  March,  and  between  eight  o'clock 
and  six  the  rest  of  the  year,  33  Geo.  8.  c.  64. 

§  In  a  city  or  town,  which  is  a  county  of  itself,  where  the  election  is  holden  by  virtoe 
of  a  writ  directed  immediately  to  the  returning  officer,  he  should  upon  the  receipt  of  the 
writ,  after  indorsing  the  day  on  which  he  receives  it,  and  giving  a  memorandum  of  the 
receipt  to  the  postmaster  who  delivers  it,  7  &  8  W.  3.  c.  25.  s.  1;  53  Geo.  8.  c.  89,  canse 
public  notice  to  be  given  of  the  time  and  place  of  election,  iVhich  must  be  holden  within 
eight  days,  and  after  three  days  from  the  receipt  of  the  writ;  19  Geo.  2.  c.  28.  s.  7. 

II  The  returning  otiicer,  as  soon  as  the  precept  is  delivered  to  him,  upon  the  back  of  the 
same  precept  shall  indorse  the  day  of  the  receipt  thereof,  in  the  presence  of  the  party  from 
whom  he  received  it,  and  forthwith  cause  public  notice  to  be  given  of  the  time  and  place 
of  electi6n,  and  proceed  to  election  thereon,  within  the  space  of  eight  days,  and  give  four 
day's  notice,  at  least,  of  the  day  appointed  for  the  election;  7  &  8  W.  3.  c.  25.  a.  1.  Of 
the  four  days  required  for  notiae,  one  must  be  reckoned  exclusive,  Chichester,  17  Joum. 
187;  2  Hey.  158;  and  the  oooMnt  of  the  oaadidatM  will  not  care  an  iaiofficient  notioe  in 
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{d)  As  to  the  place  of  election, 

(a  1)  For  cotiniies.*^ 

(b   1)   For  other  places, "f 

(c)  As  in  the  day  of  ekflion.'l 

If)  As  to  the  erection  of  booths.^  [  ^^4  ] 

(g)  As  to  officer^ 8  duty  previous  to  the  demand  of  a  polly  and  term  of  the  demand  of 
a  poll,  atul  the  appointment  oj  stib'shtriff's,  poll  clerks,  <S;'c.]| 

that  ro4pect,  butsach  defective  notice  will  avoid  the  election;  Scaford,  3  Lad.  3;  2  Hey. 
169.  Nor  can  the  returning  officer  extend  the  time  of  holding  thceicction  beyond  the  eight 
days  mentioned  in  the  statute;  sed  vide  2  Hey.  160.  In  consequence  of  great  corrup' 
tion  being  disclosed  in  New  Shorcbam,  Crickladc,  and  Aylesbury,  three  statutes  were 
passed  to  extend  the  right  of  voting  for  those  places  by  which  the  notices  are  respectively 
regulated;  II  Geo.  S.  c.  55.  s.  5;  22  Geo.  3.  c.  31.  s.  5;  44  Geo.  3.  c.  60.  s.  4. 

*  By  the  common  law,  the  election  might  have  been  nt  any  place  within  the  county, 
there  being  no  restriction  herein  upon  the  sheriflTas  to  his  County  (curt.  In  particular 
counties,  ihe  place  for  holding  such  courts  was  fixed  by  several  early  si-.Tii;e<i;  but  there 
was  no  general  provision  until  that  of  the  statute  7  &  8  W.  S.  c.  25.  s.  3  find  which  di- 
rects that  at  every  suQh  election  the  sheriff  shall  hold  his  County  Court  at  th«  most  public 
and  usual  place  within  the  county,  and  where  the  sdme  has  be^n  most  u^uully  holden  for 
forty  years  last  past.  This  statute  is  only  directory;  and  although  the  i>on'Ob<tervance  of 
it  will  subject  the  sherifTto  answer  for  a  breach  of  his  duty,  yet  in  a  case  where  this  requi- 
sition had  not  been  complied  with  the  election  was  nevertheless  holden  to  bo  valid;  see 
Roe  on  Elections  p.  617. 

t  With  respect  to  elections  for  places  being  counties  of  themselves,  and  for  other  places, 
there  is  no  positive  provision  of  the  law  as  to  where  the  elections  are  to  be  holden.  It 
should  seem  that  the  election  ought  to  be  within  the  place  to  be  represented ;  but  that,  with 
that  qualification,  the  returning  officer  may  use  his  own  discretion;  in  this  however,  as  id 
other  points,  any  departure  from  the  i^sual  practice  b  on  act  attended  with  responsibility, 
and  it  will  behove  him,  if  he  .do  so,  to  be  prepared  to  show  that  he  had  good  grounds  for 
aoch  proceeding.  Elections  for  cities  and  boroughs  in  Wales  and  Monmouth*<hire  are,  hj 
the  statute  35  H.  8.  c.  11.  s.  3.  to  be  at  lawful  and  reasonablo  places;  but  there  is  no  fur- 
ther definition  of  the  intent  of  the  law;  sec  Roe  on  Elections,  p.  521. 
X  Vide  ante,  p.  660.  n. 

§  When  there  is  reason  to  expect  a  contest  at  an  election,  where  the  clrctorH  are  very 
nameroDS,  it  is  usual,  as  a  preliminary  step  for  th<»  convenience  ol  all  partii's,  lor  the  can- 
didates to  cause  booths  to  be  erected  for  the  purpo.i^n  of  taking  tho  poll. 

The  number  of  booths  should  corroi^pond  with  the  number  of  I.ithos,  &c    in  thn  county, 
not  however,  in  any  case  exopeding  fiftenn;  and  in  each  booth  thn  nan.e  nf  the  latht*  or  di- 
vision to  which  it  is  appropriated  should  be  affixed;  n  poll  clerk  is  to  be  appoiiiK-d  fur  each 
booth,  and  lists  of  the  towns,  &c.  within  each  division,  to  which  a  particular  hooth  is  ap- 
propriated, made  out,  nnd  copies  taken  to  be  delivered  to  the  candidates  upon  request:   18 
Geo.  2.  c.  18,  s.  7.     With  respect  to  other  elections,    with  the  exception   of  the  case  of 
Westminster,  which  has  been  recently  provided  for,  61  Geo.  3.  c.  126.  theic  i^f  no  general 
provision  for  the  erection  of  booths  for  taking  the  poll.     However  convenient   it  may  be 
that  such  arrangement  should  be  made,  it  can  only  be  adopted  by  agreement  of  the  candi- 
dates, the  law  leaving  it  to  their  discretion  to  act  herein  as  they  shall  be  ndvisi  d,  and  im- 
posing no  liability  upon  them  to  defray  such  expense  unless  they  shall  ncrcd«:  i  >  the  meas- 
ure; neither  will  the  law  infer  any  such  liability  from  nsnge,  however  lon^  .uui  mntinued. 
II  On  the  day  appointed  for  the   election,  and  at  a  seasonable    hour,  2.'^  }\vn.  6.  c.   14. 
which  for  counties  is  between  eight  nnd  eleven,  the  returning  officer  opens  tl*'*  proceedings, 
after  proclamation  for  silence  is  made,  by  reading  the  writ  of  summons,  if  tht>  election  be 
for  a  county,  or  city,  or  town  which  is  a  county  of  itself;  or  the  precept,  if  it  be  for  a  bo- 
rough, &c.     Where  tho  election   (s  made  by  virtue  of  a  precept,   he  should  tb<'n  lakc  and 
subscribe   the  bribery  oath,  which  may  be  administered   by  n  justice  of  the  p-Jiro  of  the 
county,   if  at  a  county  election  of  the  borou^^h;  if  at  a  borough  election,  m*  m    the  ab- 
sence of  the  justice  of  the  peace,  by  any  three  eUsctors;  2  Geo.  2.  p.  24.  h.  3.      d  read,  or 
cause  to  he  read,  the  bribery  act;  ibid.  s.  9.     If  the  election  is  for  a  place  wl    .e  the  fran- 
chise is  in  tho  whole,  or  in   part  in  freemen,  the  Durham   act,  as  it  is  called.  "  An  act  to 
prevent  occasional  freemen  from  voting,**  must  be  read  next;  3  Geo.    3.  c.   :'5      And  at 
New  Shoreham,  Cricklade,  Alesbury,  the  statutes  particularly  relating  to  those  places;  11 
Geo.  8.  c.  66;   22  Geo.  3.  c.  31;  44  Geo.  3.  c.  60.     He  is  then  to  call  up(»n   ihc  eleciors 
to  name  the  cnndidato-«.     After  the  candidates  are  nominated,  each  may  he  .  .li'rd  upon  by 
the  other,  or  by  two  electors,  to  take  the  quaIi6caiion  oath,  9  Ann.  c.  5.  s.  •">.  unless  it  is 
rendered  unnecessary  by  any  of  the  exceptions  in  tho  statute  of  Ann.  c.  f^:  <*«;-     nite^  &c. 
Qnali'ications  of  a  member.     If  no  more  candidates  are  named  tlnn  the  li  ^"1  nmuber  of 
representatives,  the  returning  officer  has  no  authority  to  open  a  poll  to  allow  tin  >   for  the 
appearance  of  another  candidate,  Nottingh.  1  Peck,  815;  but  should  return  tiio^e  nomina- 
ted as  duly  elected;  see  Shepherd  on  Election,  p.  66,  &c.    The  election  is  made  by  the 
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1  ^^  1  {h)  As  to  proceedings  during  the  poll* 

view,  when  the  inclination  of  the  e>ectora  in  taken  by  the  voiceii,  by  holding  up  of  6ani&V 
or  by  sometirnefl  collecting  the  friends  of  the  respective  candidates  into  separate  bodies. 
And  if  no  poll  be  demanded,  an  election  so  determined  will  be  soificicnt;  Wbilel.  89S. 
The  election  is  made  by  the  poll  when  the  voices  are  taken,  or  votes  oambered  inao  by 
man;  and  if  a  poll  be  legally  demnnded,  the  retarning  officer  is  bound  to  grant  it;  1  Jooro. 
802.  A  poll  iitust  be  demanded  by  a  candidate,  or  by  an  elector,  bat  it  seems  from  the  csm' 
of  Leominster,  2'^d  of  March,  1662,  that  if  a  demand  of  a  poll  be  made  by  a  candidate  who 
shall  turn  oat  to  be  ineti/sriblo,  the  refusal  to  him  will  not  avoid  the  election;  8  Jonm.  392. 
It  most  also  be  demnnded  in  doe  time,  that  is,  before  the  majority  is  declared  npon  the 
view,  or  wiihiii  a  reasonable  time  nHerwards;  1  Jovr.  468;  8  id.  280.  A  poll  mnst  not 
be  deifiandod  in  a  partial  6r  qualified  manner,  it  must  be  demanded  generally,  as  to  all  the 
electors;  GJanv.    104. 

*  When  a  poll  has  been  demanded,  the  returning  officer  is,  in  consequence,  called  upon 
to  enter  upon  a  most  important  duty,  that  of  receiving  the  votes  of  the  electors,  wherenpon 
he  is  afterwards  to  found  the  retorn.  The  order  of  pioceeding  in  taking  the  poll  baa  been 
marked  out  by  the  two  statutes  of  the  7  &  8  W.  8.  c.  25.  and  that  of  the  25  G  3.  c.  84« 
By  the  stat.  7  &  8  VV.  3.  c.  25.  s.  8.  opona  poll  required,  it  was  to  be  proceeded  in  forth- 
with, in  some  open  or  public  place,  to  be  appointed  according  to  the  directions  of  that  act. 
That  statute  only  applied  to  elections  for  knights  of  shires;  but  now,  at  such  election,  or  at 
any  other,  when  a  poll  is  demanded,  it  is  by  the  stat.  25  G.  3.  c.  H4.  s.  1.  to  commence  oir 
the  day  upon  which  it  is  demanded,  or  upon  the  next  day  at  furthest,  onlesa  it  be  open 
Sunday, -and  then  upon  the  following  day.  At  the  time  thus  appointed  by  law,  the  retnm- 
ing  officer  proceeds  to  open  the  poll;  if,  aAer  demand  of  poll,  no  electors  come  forward' 
within  a  reasonable  time,  returning  officer  may  then  make  the  return  forthwith;  8  Jonra. 
286.  With  respect  to  elections  for  London,  an  enactment  had  been  made,  regulating  tb» 
commencement  of  the  poll  by  the  stat  11  G.  1.  c.  18<  s  4.  which  iff  similar  to  that  above 
stated  in  thd  25  G.  3;  the  latter  act  has  an  exception,  by  s.  9.  which  would  make  it  qnes- 
tionable  whether  the  case  of  any  such  election  is  within  its  operation.  The  poll  moat  com 
mence  on  the  day  it  is  demanded,  or  the  day  aAer,  unless  thjit  be  a  Sunday,  and  be  con- 
tmued  daily,  with  the  exception  of  the  Sundays.  It  may  not  be  kept  open  more  days  thaa 
fiAeen,  and  if  kept  open  on  thefiAeenih  day,  it  most  close  at  8  o'clock,  25  G.  2.  c.  84.  s, 
1;  7  &  8  W.  3.  c.  25.  a.  5;  it  should  be  kept  open  seven  hours,  between  8  o'clock  and 
4,  in  each  day  subsequent  to  ihe  first;  25  G.  8.  n.  84.  s.  16.  At  the  election  for  tb«  conn- 
ty  of  Southnmpton,  the  sheriff,  at  the  request  of  a  candidate,  is  bound  to  adjourn  the  poll 
after  its  close  at  Winchester  to  Newport,  in  the  Isle  of  Wight  ;•!  H^y.  407;  Gtoster,  32.. 

As  there  are  certain  oaths  and  declarations  which  electors  may  be  required  to  takoprevi- 
ons  to  their  polling,  and  much  inconvenience  was  found  to  arise  from  the  time  consumed  in 
administering  them,  the  returning  officer  is  authorised  by  several  statutes,  84  G.  8.  q.  73; 
^2  G.  2.  •.  62;  48  G.  3.  c.  74.  uher  a  poll  shall  be  demanded,  to  appoint,  at  the  reqaeat 
in  writing  of  a  candidate,  commissioners,  who  are  to  administer  all,  except  the  bribery 
oath,  at  a  separate  place  or  places  whilst  the  election  is  proceeding,  giving  to  each  elector 
who  shall  have  taken  the  oath,  a  certificate  thereof,  to  be  produced  lo  the  officer  or  cJerk 
taking  the  poll.     As  this  request,  if  made  three  days  previous  to  the  election,  obliges  the 
retarning  officer  to  provide  numerous  booths  for  this  purpose,  particularly  described  in  tbe 
statute  84  G.  3.  c.  73.  s.  6.  where  <i  conteHt  is  expected,  he  should  be  provided  for  such  a 
demand.     The  bribery  oath  nmat  be  taken  at  the  poll  before  the  returning  officer,  43  G.  8. 
c.  74;  but   it  may  bo  taken  at  any  time  during  the  election;  a  refusal   at  one  period  does 
not  preclude  a  voter  from  taking  it  subsequently;  Gloster,  30.     The  other  oaths  are  of  al- 
legiance, or  supremucy,  7  &  8  W.   3,  c.  27.  s.  39;  1  G.  1.  s.  2.  c.  13;  of  abjuration;  6 
Anne,  c.  23;  6  G.  3.  c.  53.-   The  freeholdem'  qualification  oath  for  counties,  18  G.   2.  c. 
18.  a.  1;  for  cities,  and  for  towns  beitig  counties  of  themselves,  .19  G.  2.  c.  28;  and  where 
from  the  nature  of  the  right  of  election,  no  oath  of  qualification  by  estate  can  be  taken,  an 
oath  of  residence  or  abode  is  required;  25  G.   2.  c.  84.  ».  6.     Tbe  form  of  this  last  oath 
may  he  qualified,  by  adding  another  place  of  abode  to  the  one  which  entitles  the  elector  to 
vote;  as,  where  Harwich  being  the  borough  for  which  the  election  was  held,  the  voter  ten- 
dered his  oath  to  this  effect:  •»  place  of  my  abode  at  Durham,  and  also  in  West-street,  in 
the  borough  of  Harwich;"   1  Pdck.  390.     In  London,  11  G.  1.  c.  18;  Norwich,  2  G.  2. 
c.  8;  and  Coventry,  21  G.  8.  c.  54.  s.  7;  particular  oaths  are  required  from  the  freenDen. 
Although  the  regulations  prescribed  by  the  statutes  for  tbe  manner  of  condncting  the  elec- 
tion ought  to  be  complied  with,  yet  a  deviation  from  such  as  are  merely  directory  will  not 
avoid  the  election,  though  it  may  subject  the  returning  officer  to  censure  from  the  house. 
Thus,  where  the   riiayor  refused  to  swear  the  poll-clerks,  according  to  the  26  G.  8.  c.  84. 
fl.  7.  and  on  the  third  day  ndjourned  the  poll,  after  it  had  been  opened  one  honr,  and  held 
a  couit  for  the  admission  of  freemen,  who  polled  the  next  day;  thoueh  these  acts  were  sig- 
nified by  the  committee  to  be  illegal,  yet  they  did  not  avoid  the  election,  the  statute  being 
considered  directory;  Colchester.   1  Peck.   506.     Formerly,  a  voter  was  not   required  to 
mention  his  name  when  he  voted;  but  now  it  must  be  stated  to  the  poll-clerk,  that  it  may 
be  properly  entered.     And  a  mere  declaration  in  the  booth,  for  whom  tbs  yoter  ^iTcs  bu 
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snflTrage,  i§  not  safficient,  it  mast  be  regularly  tendered  lo  the  poll- clerk,  1  Hey.  407; 
Gloster,  32;  and  in  the  proper  booth,  ibid.  401:  but  if  the  vote  is  received  in  the  wrong 
booth  by  mistake  of  the  poll-clerk,  it  will  not  be  set  aside,  ft  is  very  material  that  the 
vote  should  be  regularly  tendered;  for,  if  i'  be  subsequently  disputed  upon  a  petition,  thd 
committee  will  require  proof  of  a  proper  tender,  before  they  will  admit  evidence  to  eatab-* 
lish  the  right  of  voting;  Gloster,  30;  Horshum,  2  Fras.  35;  2  Orme,  423.  A  county  vo- 
ter should  state  correctly  to  the  poll-clerk  the  kind  of  estate  for  which  he  votes,  its  situa*^ 
tion,  and  where  assessed,  the  name  of  the  tenant  if  there  bo  one,  and  in  his  own  residence { 
and  one  who  polls  in  a  different  right  from  that  which  really  gives  him  thd  franchise  will, 
upon  petition,  be  struck  off  the  poll;  Simecjn,  136.  A  person  entitled  to  a  double  vote 
must  poll  for  both  candidates  at  the  same  time;  1  Peck.  109.  There  are  certain  general 
rales  which  should  be  given  for  his  decisions  upon  the  reception  of  votes;  he  should  receive 
or  reject  them,  according  to  the  last  determination  of  the  house  upon  the  right  of  election; 
7  &  8  W.  3.  c.  7;  2  G.  2.  c.  24.  s.  4;  2  Fras.  144;  see  28  G.  3.  c.  52.  a.  81;  and  where 
there  is  no  Inst  determination,  according  to  the  usage  of  the  place,  (Glan.  107,  108.  142; 
sedy  vid.  Brady,  127.  464.)  and  where  there  is  no  custom  or  prescription,  according  td 
common  right,  Glan.  107.  108.  442;  ted,  vid.  Brady,  127.  164.  which  is  to  the  extension 
of  tho  franchise;  nor  can  the  agreement  of  candidates  alter  the  law,  6r  justify  the  officer  in 
a  contrary  decision;  Glan.  107,  108.  143;  5«<f,  vid.  Brady,  127.  164.  Where  ho  haf 
doubts  as  to  the  rights  of  single  voters,  or  of  a  patticular  class;  or  an  objection  is  made,' 
which,  if  argued,  would  greatly  Interfere  with  the  proceedings,  he  may  reserve  the  consid« 
eration  until  a  future  time  daring  the  poll,  or  till  a  reasonable  time  after  its  close,  making 
them  upon  the  poll;  Bedford  1  Lud.  350;  Carmarthen,  1  Peck,  287;  Middlesex,  2  Peck, 
338.  It  was  once  resolved,  that  if  the  voters  were  eqtial,  the  electors  "should  contino^ 
together,  or  meet  by  adjournment,  till  they  can  agree  to  an  election  by  plurality  of  voices;*' 
for  tho  returning  officer  has  no  casting  voice,  unless  by  charter  or  custom;  Winchelsea, 
Glanv.  21;  Michael,  1  Lud.  77.  But  an  equality  of  voices  makes  a  void  election,  and 
npon  such  an  occasion  there  may  be  a  double  return;  1  Heyw.  604;  8  Burn.  13;  10 
Burr.  132.     A  voter  however,   who  has  polled  at   the  beginning  of  the  election,  may,  if 

*  The  next  duty  of  the  reluming  officer,  upon  the  close  of  the  poll,  is  to  declare  the  ma- 
jority; this  is  done  either  immediately,  or  after  an  adjournment.     The  latter  coarse  is  genv 
eruUy  adopted  where  the  numbers  npon  the  poll  are  considerable,  or  there  are  any  queried 
votes  to  be  decided,  an  adjournment  being  generally  necessary.     To  the  period  of  such  ad- 
journment until  tho  25  Geo.  3.  c.  84.  there  was  no  restriction,   except  tbat  which,  in  the 
ease  of  a  new  parliagient,  arose  from  the  necessity  of  returning   the  writ  at  a  given  day^ 
Under  that  statute  alluded  to,  a  returning  officer  has  now  but  little  discretion,  being  requir- 
ed by  sec.  1  imnediately,  or  on  the  day  next  after  the  final  close  of  the  poll,  truly,  fairly, 
and  pnblicly  to  declare  the  name  or  names  of  the  person  or  persons  having  the  majority  of 
votes  on  the  poll.     With  respect  to  elections  for  London,  the  II  Geo.  I  c.    18.  s.  4.  di- 
rects, that  when  tho  poll  is  finished,  the  poll-books  having  been  sealed,  a;id  afterwards  o- 
pened,  according  to  the  directions  of  that  act,  they  shall  be  cast  up,  and  within  two  days 
afierwards  the  numbers  of  the  votes  for  each  candidate  shall  be  declared  to  the  electors,  at 
tho  place  of  election;  see  Roe  on  Elections,  p.  696.     In  the  declaration  of  the  nuroben^ 
the  duty  of  tho  returning  officer  is  purely  ministerial,  and  he  is  to  act  accordmg  to  the  ex- 
isting numbers  at  the  time  of  such  declaration,  without  reference  to  the  validity  or  invalid- 
ity of  the  votes;  having  once  admitted  them  as  good,  he  is  bound  so  to  consider  them,  ex- 
cept he  shall  rescind  hi?i  judgment  in  a  formal  reconsideration  of  the  poll  by  way  of  scroti* 
ny ;  2  Peck.  338.     A  scrutiny  is  a  general  reconsideration  by  the  returning  officer,  either 
of  the  poll  altogether,  or  as  between  particular  candidates,  for  the  purpose  of  maturely  ex- 
amining the  validity  of  the  votes,  or  the  ground^  of  claims  respectively  received  or  reject-    - 
lid,  add  of  amending  it  by  the  correction  of  decisions   either  way  which  sboold   prove  to 
have  been  erroneoas;  see  Roe  on  Elections,  p.  698.     It  has  always  been,  and  continue* 
(with  the  exception  of  the  case  of  elections  for  London,)  to  be  discretionary  in  the  return- 
ing officer  to  grant  or  refase  a  scrutiny,  nor  has  ihnre  been. any   inclination   in  the  hoase 
nicety  to  question  the  exercise  of  this  discretion;  ibid.  699.     No  particular  time  is  assigned 
within  which  a  scrutiny  is  to  be  demanded;  but  as  the  return  is  to  be  made  forthwith,  and 
as  it  seems  nacessary  that  there  should  be  an  adjournment,  it  would  be  prudent  in  a  partj 
intending  to  apply  for  a  scrutiny,  to  mako  the  demand  either  when  the  members  are  about 
to  be  declared,  or  immbdiately  thereupon.     If,  upon  the  demand  of  a  scrutiny,  the  retarn« 
ing  officer  deem  it  proper  to  grant  it,  an  adjournment  should  be  made  of  the  election  pro-* 
ceedings  to  a  proper  time  and  place;  Roe  on  Elections,  p.   701.     If  a  scrutiny  be  granted, 
the  return  most  nevertheless  be  made,  as  to   a  county  election,  on  or  before  the  day  on 
which  the  writ  is  returnable;  and  for   a  borough  election  the  precept  must  be  returned  to 
the  sheriff  six  days  before,  the  return  of  the  writ,  25  Geo.  3.  c.  84.  s.  1 ;  and  whun  the  elec- 
tion takes  place  to  supply  a  vacancy  during  the  existence  of  parliament,  within  thirty  days 
after  the  close  of  the  poll.     Evidence  may  be  received  upon  oath,  during  a  scrotiny,  teach- 
ing the  rights  of  di.«poled  voters,  from  all  persons  consenting  to  take  the  oath;  ibid.  ■.  6* 
And  the  votes  most  be  decided  upon  alternately  (■.  2);  Shepherd  on  Elections,  p.  96. 
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the  voters  prove  equal,  for  the  purpose  of  making  the  election  good,  withdraw  his  voCev 
and  give  it  to  the  other  candidate,  that  one  may  have  a  majority;  Glaov.  22;  see  Roe  and 
Shepherd,  on  Elections. 

As  to  the  manner  of  taking  the  poll  in  elections  for  coanties„  poll  clerks  are  to  be  ap- 
pointed and  sworn  at  the  expense  of  the  candidates,  and  inspectors  allowed  with  a  check- 
book for  each  poll  book.  7  &  8  W.  S.  e.  25.  r.  3;  25  G.  3.  c.  84.  s.  7;  18  G.  2.  c.  18.  s. 
9;  and  the  same  for  the  city  of  Westminster  (6L  G.  8.  c.  126;  58  G.  8.  c.  152.  These 
statutes  have  expired.)  The  poll  clerks  in  county  elections  are  to  set  down  the  name  of 
each  freeholder,  the  situation  of  bis  freehold,  and  for  whom  he  polls,  7  &  8  W.  3.  c.  25.  a. 
4;  the  place  of  his  abode,  10  Anne,  c.  23.  s.  5.  and  to  poll  no  one  who  is  not  sworn,  if  re- 
quired to  be  sworn  by  a  candidate,  and  to  enter  jurat  against  the  names  of  such  as  are 
sworn,  10  Anne,  c.  23.  s.  5;  nor  can  he  receive  votes  for  any  freehold  oat  of  the  district 
in  his  list,  unless  it  lies  in  some  district  not  mentioned  in  any  of  tl;e  lists,  18  G.  2.  c.  18. 
8.  8.  In  elections  for  cities  and  towns,  being  counties  of  themselves,  cheque-books  are  al- 
lowed, but  no  mention  is  made  of  inspectors;  19  G.  2.  c.  28.  s.  6.  In  elections  for  bo- 
roughs and  towns,  there  is  no  provision  by  statute,  for  either  cheque-books  or  inspectors^ 
but  the  poli-clerks  are  to  be  sworn  (25  G.  3.  c.  64.  s.  7  )  to  the  performance  of  their  du- 
ty, which  is  to  set  down  the  name  of  each  voter,  his  addition,  profession,  &c.  the  place  of 
his  abode,  for  whom  he  shall  poll,  and  to  poll  only  such  as  have  taken  the  oath  or  affirma- 
tion required  by  any  statute. 
*  As  to  the  continuance  of  the  poll,  it  remains  to  observe  that,  as  the  electors  are  not  com- 
pellable to  give  their  suffrages  at  any  particular  tmie,  or  at  all,  it  must  necessarily  be  lefk 
to  the  discretion  of  the  returning  officer,  regulated  by  custom,  to  determine  what  time  he 
will  allow  towards  the  end  of  the  poll  for  taking  the  remaining  votes,  in  general,  when 
the  electors  unpolled  are  reduced  to  a  small  number,  the  returning  officer  gives  notice,  that 
at  an  appointed  hour  he  will  proceed  to  make  the  ordinary  proclamations  for  the  close  qf 
the  poll.-  These  proclamations  are  usually  three  in  number,  and  made  at  short  intervals 
from  each  other,  purporting  that  the  poll  will  be  finally  closed  at  a  certain  time;  proclama- 
tions therefore,  may  be  considered  as  necessary,  whenever  the  returning  officer  proceeds 
to  close  the  poll  before  the  expiration  of  the  full  time  allowed  by  the  statute,  but  not  when 
the  poll  is  protracted  to  the  last  hour,  when  the  law  steps  iff  to  determine  it  by  virtue  of 
the  25th  Geo.  3.  c.  84.  which  enacts  that  no  poll  shall  continue  more  than  fiAoen  days  at 
most  And  by  the  same  clause,  if  the  poll  shall  continue  until  the  fifteenth  day,  it  is  in 
such  ease  Uf  be  finally  closed  at  or  before  three  in  the  afternoon  of  th^t  day.  With  respect 
to  elections  for  the  county  of  Southampton,  the  poll  at  Winchester  is,  by  the  stat.  25  G. 
8.  c.  84.  8.  16.  to  be  closed  within  fifteen  days  at  the  most;  and  the  adjourned  poll  at  Now- 
port  having  commenced,  is  to  continue  not  longer  than  three  days  at  the'  most.  With  res- 
pect to  elections  for  London,  by  the  11  G.  I.  c.  18.  s.  4.  the  poll  is  to  be  finished  within 
seyendays,  excluding  Sunday;  seo  Roe,  on  Elections,  p.  683^ 

*  With  respect  to  the  poll-books  at  elections  for  knights  of  shires,  the  10  Ann.  c.  23.  su 
5.  directs  the  sheriff  or  returning  officer,  within  the  space  of  20  days  afler  the  election* 
faithfully  to  deliver  over  upon  oath  (to  be  administered  as  therein)  to  the  clerk  of  the  peace 
of  the  county,  all  the  poll-books  of  the  election,  without  embezzlement  or  alteration;  and 
by  the  same  clause  in  counties,  where  there  are  more  than  one  clerk  of  the  peace,  the 
original  poll-books  of  the  election,  without  embezzlement  or  alteration,  and  by  the  same 
clause  in  counties,  where  there  are  more  than  one  clerk  of  the  peace,  the  original  poll- 
books  are  to  be  delivered  to  one  of  such  clerks  of  the  peace,  and  attested  copies  thereof  to 
the  rest.  The  poll-books  so  delivered  are  to  be  carefully  kept  and  preserved  among  the 
records  of  the  sessions  of  the  county. 

With  respect  to  other  elections,  there  is  no  statutary  provisions  for  the  preservation  of 
the  poll-book.  But  it  is  frequently  of  great  moment,  with  a  view  to  any  subsequent  inqui- 
ry, to  ascertain  correctly  the  contents  of  the  poll-book;  the  law  has  therefore,  made  a  pro- 
vision, by  the  7  &  8  W.  8.  c.  25.  s.  6.  directing  that  every  returning  officer  shall  deliver, 
to  any  person  or  persons  who  shall  desire  it,  a  copy  of  the  poll,  paying  only  a  reasooable 
charge  for  writing  the  same,  and  this  under  penalty  of  500/.  to  the  party  grieved;  see  Roe 
on  Elections.  707. 

In  conformity  with  these  provisions,  it  has  been  decided  that  an  action  of  debt  lies  a- 
gainst  a  returning  officer  at  an  election  tor  600/.  penalty,  under  the  statute  7  &  8  W.  3. 
e.  25,  s.  6.  for  not  delivering  a  copy  of  the  poll  to  a  carididate  on  being  reqnired;  1  Bro. 
P.  C.  606. 

t  The  return  to  the  writ  is  by  indenture  between  the  sheriff  and  the  electors;  the  retarn 
to  the  precept  by  indentures  between  the  returning  officer  and  electors  on  the  one  part,  and 
the  sherifTon  the  other;  it  must  be  remitted  with  the  precept  to  the  sberifT,  who  remits  it, 
as  well  as  his  own  return,  with  the  writ  appended,  to  the  clerk  of  the  crown  in  Chancery; 
7  II.  4*  c.  15;  23  H.  6.  o.  14.  As  the  precept  should  be  directed  and  delivered  to  the  le- 
gal returning  officer  of  the  borough,  so  he  is  the  proper  per^son  to  make  the  return  to  the 
sberiiT;  Shepherd  on  Elections,  p.  77.     A  return  made  by  tho  proper  officer,  though  defect- 
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ive  iaTorm,  will  be  sastained;  Ornoe,  103.  And  a  relarn  by  an  officer  de  facto ^  althoagh 
he  may  not  have  complied  with  all  the  legal  forms  neceasary  to  snstain  his  election  to  the 
office,  upon  a  quo  warranto,  is  nevertheTesii  a  good  retam,  Dong.  668;  though  a  dooble 
retarn,  if  wilfal,  false,  and  roalieioos,  is  prohibited,  7  &  8  W.  3.  c.  7.  a.  8;  yet  there  are 
many  cases  where  double  returns  are  jastifiable  and  necessary:  as  where  the  right  of  elec- 
tion is  ancertain,  nnd  the  officer  will  not  take  o|>on  himself  to  decide  it,  circumstances  may 
occur  to  make  a  special  return  necessary,  as  a  riotous  obstruction  to  the  execution  of  the 
writ  or  precept;  2  Peck.  383.  But  the  necessity  for  such  special  return  mast  be  very  ap- 
parent to  justify  the  officer. 

*  In  the  latter  part  of  the  reign  of  Elizabeth  and  the  beginning  of  that  of  James  the 
First,  the  House  of  Commons  made  the  first  attempt  to  assert  the  exclusive  rizht  of  de- 
termining the  meiits  of  controverted  elections  of  their  own  members;  Shepherd  on  Sec- 
tions, p.  79. 

t  There  are  sii  different  sorts  of  petitions  referred  to  a  select  committee: — 1st.  Against 
the  election;  2nd.  Against  the  return,  10  Geo.  3.  c.  16;  3rd.  Complaining  that  no  return 
has  been  made;  or,  4th.  That^n  insufficient  return  has  been  made,  25  Geo  3.  c.  84.  s,  10; 
5th.  To  oppose  the  right  of  election,  or  of  appointing  returning  officers,  determined  by  a 
select  committee,  and  reported  to  the  Honie;  6th.  To  defend  such  right,  28  G.  3.  c.  62. 
8.  26.  29.  The  first  four  may  be  subscribed  by  any  person  claiming  to  have  a  right  to 
vote  at  the  election,  or  to  have  been  returned,  or  alleging  himself  to  have  been  a  candi- 
date; the  two  last  may  bo  sabscribed  by  all  persons;  ibid.  s.  1.  But  though  every  person 
claiming  a  right  to  vote  may  petition  the  House,  yet  care  should  be  taken  that  no  voter, 
whose  evidence  is  wanted  ou  the  trial,  be  a  subscribing  party,  since  no  party  to  a  petition 
can  be  a  witness  in  support  of  it.  There  is  also  another  kidd  of  petition,  which  may  be 
addressed  to  the  House  by  one  claiming  a  right  to  vote,  but  is  not  referred  to  a  commit- 
tee; viz.  to  be  admitted  a«  a  party  in  the  room  of  a  sitting  member,  or  one  retnmed  upon 
a  double  return,  who  declines  defending  his  election  or  return,  or  is  prevented  doing  so  by 
death,  advancement  to  the  peerage,  or  his  seat  being  declared  vacant;  ibid.  18.  26.29.  If 
a  petition  presented  to  the  bouse  is  not  taken  into  consideration  during  the  same  session,  a 
renewed  petition,  which  must  contain  no  new  allegation,  nor  be  signed  by  other  parties 
than  those  who  signed  the  firnt  (3  Doug.  Pref.  iz.),  should  be  presented  the  next  and  every 
flubsequent  session  till  it  v*  disposed  of,  within  fourteen  days  from  the  commencement  of 
the  session;  28  G.  8.  c.  52.  s.  5;  34  Gw,  3.  c.  83. 

%  Although  there  are  no  technical  forms  necessary  to  be  adhered  to  in  framing  a  petition 
to  the  House  of  Commons,  it  is  nevertheless  requisite  to  state,  with  certainty,  such  facts  as 
are  intended  to  he  relied  on  in  evidence,  in  order  that  the  party  or  parties  whose  interest  it 
is  to  disprove  such  facts  may  have  sufficient  notice  of  the  charges  made  against  them. 
Thus,  it  is  not  competent  to  a  petitioner  to  prove,  as  matter  of  complaint,  snch  facts  as  are 
introduced  into  the  petition  as  matter  of  recital,  nor  when  specific  charges  are  made  against 
a  returning  officer  is  it  competent  to  enter  into  evidence  of  other  charges  not  alleged;  more- 
over, it  is  necessary,  in  compliance  with  the  statute  28  Geo.  3.  c.  52.  for  the  petitioner  to 
state  his  title  to  petition  the  House;  for  except  in  the  cases  of  petitions  of  appeal,  to  which 
that  branch  of  the  statute  does  not  apply,  it  is  directed,  that  no  petition  shall  be  proceed- 
ed upon  unless  the  same  shall  be  subscribed  by  some  person  or  persons  claiming  therein 
to  have  a  right  to  vote  at  the  election  to  which  the  same  shall  relate,  or  to  have  a  right  to 
be  returned  as  duly  elected  thereat,  or  alleging  himself  or  themselves  to  have  been  a  candi- 
date or  candidates  at  such  election,  see  Rogers  on  Election,  vol.  ii.  p.  15. 

It  seems  to  be  sufficient  to  state,  in  a  petition  complaining  that  the  sitting  member  was  not 
qualified  at  the  time  of  his  election;  that  he  was  not  "  possessed  of  the  requisite  estate,*' 
the  woris  of  the  statute  of  2  Anne,  c.  5.  being  **  seised  of,  or  entitled  to.**  Nor  does  it 
eeem  necessary  to  allege  even  a  criminal  charge  in  technical  phraseology;  4  Dong.  66. 
But  although  it  is  sufficient  if  a  petition  be  drawn  in  general  terms,  yet  the  thing  complain- 
ed of  must  be  stated  in  the  form  of  a  complaint;  3  Doug.  3;  1  Peck.  285.  It  seems  also, 
where  there  is  a  specific  allegation  that  three  votes  had  been  improperly  received,  a  com- 
mittee will  not  receive  evidence  against  a  fourth  under  a  general  charge  that  the  return  was 
brought  about  by  illegal  and  unwarrantable  acts  ;  3  Luders.  405.  AVhere  the  petition  con- 
tains a  statement  of  the  facts  intended  to  be  proved,  it  it  sufficient,  although  the  ground  of 
complaint,  which  is  the  natural  results  of  the  facts  stated,  be  nowhere  expressly  alleaed;  1 
Luders.  415.  It  has  been  stated  above,  that  it  is  sufficient,  even  in  stating  a  criminal 
charge,  to  aver  it  in  general  terms;  but  it  seems  that  it  is  advisable,  even  although  the 
specific  grounds  of  petition  intended  to  bo  relied  upon  be  expressly  averred,  to  add  also  ge- 
neral words  of  complaint;  Clifford,  354.  In  a  petition  of  appeal  it  is  not  necessary  to 
state  any  right  of  voting  in  opposition  to  that  reported  to  the  House  by  the  previous  com- 
mittee; but  if  a  petitioner  chooses  to  do  so,  he  is  bound  by  the  one  stated,  and  is  not  at  li- 
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berty  afterwards,  when  called  open  to  deliver  in  his  statement  to  the  committee,  to  deliver 
one  that  varie8|from  the  right  in  his  petition;  2  Peck.  278. 

*  A  petition  complaining  of  an  undoe  election  or  return,  or  of  an  insofiicieot  retarn,  or 
of  the  omission  of  a  retarn,  mast  be  presented  within  the  time  specified  in  the  order  of  the 
HoQse,  which  is  passed  on  the  first  day  of  every  session,  which  is  limited  to  within  four- 
teen days  after  the  day  of  making  the  order — always  the  first  day  of  meeting  of  parliament 
-—or  within  fourteen  days  after  a  new  return  shall  bo  brought  in;  see  [Rogers  on  £lectioD» 
vol.  ii.  p.  36. 

If  parliament  is  sitting  at  the  time  the  return  is  made,  the  petition  most  be  presented 
within  fourteen  days  nfier  the  return  shall  be  brought  in;  1  Doug.  84.  But  when  the  House 
has  not  sat  on  the  fourteenth  day,  this  rule  has  received  an  equitable  construction,  and  pe* 
titions  have  been  received  on  the  next  days  of  its  silting,  although  after  the  expiration  of 
the  fourteen  days;  1  Doug.  82;  8  Journ.  394.  But  where,  in  consequence  of  thefourtten 
days  expiring  during  an  adjournment,  an  application  is  made  to  the  indulgence  of  the  House 
to  extend  the  lime,  and  receive  the  petitions,  such  petitions  must  be  presented  on  the  first 
day  of  the  meeting  of  the  House  after  such  adjournment;  38  Journ.  163.  Petitions  to  op- 
pose right  are  to  be  presented  within  six  months.  If  six  months  expire  daring  the  interme- 
diate time  between  dissolution  of  old  and  meeting  of  new  ,  parliaments,  then  within  four* 
teen  days  of  the  day  of  meeting  of  new  parliament.  If  they  expire  during  recea«,  then 
within  fourteen  days  after  next  session.  If  during  adjournment  of  fourteen  days,  then  with- 
in fourteen  days  of  firsi  d<iy  of  meeting  of  the  House;  53  Geo.  8.  c.  71.  s.  15. 

There  is,  however,  no  provision  contained  in  the  above  enactments  for  a  case  where  the 
six  menlhs  expire  during  an  adjournment  for  a  less  period  than  fourteen  days,  aud  it  is  dif* 
fioolt  to  anticipate  how  the  House  would  treat  such  a  case.  The  provision  for  cases  of  ad- 
joamment  for  a  period  not  less  than  fourteen  days  seems  to  exclude  the  House  from  exten- 
ding their  indulgence  to  other  cases;  care  should  therefore  be  taken  to  present  the  petition 
in  ffood  time;  or  in  case  of  difiliculty,  a  previous  application  might  be  made  to  the  House, 
ana  an  opinion  obtained  as  to  ihe  course  which  they  would  bu  likely  to  pursue.  The  time 
within  which  a  petition  may  be  presented,  the  prayer  of  which  is  to  defend  any  right  of 
election,  or  any  right  of  choosing,  nominating,  or  appointing  retomin::  officers,  is  almost 
unlimited.  By  the  29th  section  of  the  28  Geo.  3.  c.  52.  it  is  enacted,  '*  That  it  shall  and 
nay  be  lawful  for  any  person  or  persons,  at  any  time  before  the  time  appointed  for  taking 
sach  petition  (the  petition  to  oppose  the  right)  into  consideration,  to  petition  the  House  t4» 
be  admitted  as  a  party  or  parties  to  defend  such  right  of  election,  or  of  nominating,  chooftr 
ing,  or  appointing  returning  officers.** 

t  Before  any  proceeding   can  be  had   upon  .any  petition  (except  petitions  to  oppose   a 
right),  two  distinct  recognizances  are  required  to  be  entered    into  by  the  petitioners;   the 
first  of  200/.  and  two  sureties  in  100/.  each,   is  required  by  28  Geo.  3.  c.  52.  s.  5.  in    or- 
der to  compel  parties  petitioning  to  appear  before  the  House  at  such  time  as  shall  be  fixed 
by  the  House  for  taking  ihe  petition  into  consideration,  and  to  renew  it  in  every  subsequent 
pession,  until  a  select  committee  shall  have  been  appointed  by  the  House,  or  until  it  shall 
have  been  withdrawn  by  the  permission  of  the  House.      The  second  recognizance  is    re- 
quired by  the  3rd  section  of  the  53  Geo.  3.  c.  71.  which,  after  reciting  that  it  is  expedient 
that  provision  shall  be  made  to  ensure  the  more  'punctual  payment  of  all  costs,  expenses, 
and  fees  which  may  become  due  to  witnesses,  officers  of  the  House  and  particH,  by  reason 
of  the  trial  of  controverted  elections,  proceeds  to  enact,  that  no  proceeding  shall  be  bad  up- 
on any  petition  (petitions  to  approve  a  right  are  excluded  from   the  operations  of  this  act 
also),    unless   the   party    signing    the  petition  shall,  within  j  certain  time,  enter  into  a  ro- 
cognizance  of  1,0001.,  with  two  sufficient  sureties  of  5001.  each,  for  the  payment  of  all  costs 
expenses,  and  fees  which  shall  become  due  to  any  witness  summoned  in  behalf  of  the  per- 
son or  persons  so  subscribing  such  petition,  or  to  any  clerk  or  officer  of  the  House  upon  the 
trial  of  the  said  petition,  ur  to  the  party  who  shall  appear  before  the  House  or  committee,  in 
opposition  to  such  petition,  in  case  such  person  or  persons  shall  fail   to  appear   before  the 
House  at  such  time  or  times  as  phall  be  fixed  by  the  House  for  taking  such  petition  into  con' 
sideration,  or  in  case  such  petition  shall  be  withdrawn  by  the  permission  of  the  House,  or  in 
case  the  House  shall  report  such  petition  to  be  frivolous  and  vexatious.     The  names  of  the 
sureties  in  this  recognizance  must  be  delivered,  in  writin<;,  to  the  clerk  of  the  House  eight 
days  before  it  is  entered  into,  .53  Geo.  3.  c.  71.  s.  3;  aud  if  not  entered    into,  the   petition 
will  be  discharged;   ibid.     The  time,  however,  for  entering  into  these  recognizances  may  be 
jsnlarged  once,  upon  sufficient  matter  properly  verified  to  the  House,  for  a  number  of  days 
not  exceeding  thirty ;  ibid.  The  recognizances  are  entered  into  before  the  Speaker,  who  ap- 
points two  examiners  to  ascertain  the  sufficiency  of  the  sureties ;  2^  Geo.  3.  c.  52.  s.  6.  The 
recognizances  of  parties  or  their  sureties,  who  reside  more  than  40  miles  from  l^ondon,  may 
be  entered  into  before  a  mogistrale,  and  the  examiners  may  decide  upon  their  sufficiency  by 
piffidavit;  28  Geo.  3.  c.  52.  s-.  7.       If  the  conditions  of  a  recognizance  are  not  satisfied,  it 
will  be  certified  unto  the  Exchequer  by  the  Speaker,  which  certificate  will  have  the  effect  of 
%n  escheat;  28  Geo.  3.  c.  52.  s.  9;  53  Geo.  3.  c.  71.  ss.  7.  12. 
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•  Fonnerly,  when  n  petition  nomplnining  of  an  undue  election,  or  return,  of  the  omission 
or  insufficiency  of  a  return,  had  been  presented,  it  could  not  be  withdrawn  unless  it  rclatc^d 
to  the  return  of  a  member  who  had  since  vacated  his  seat  (28  Geo.  3.  c.  52  s.  8.)  ;  but 
now  it  may  be  withdrawn  upon  matter  arising  since  it  was  presented  verified  by  affidavit  to 
the  House:  58  Geo.  3.  c.  71.  s.  8. 

Neither  the  28  Geo.  3.  however,  nor  the  53  Geo.  3.  apply  to  cases  of  petitions  of  appeal 
where  the  question  relates  to  any  right  of  election,  or  anv  right  of  choosmg  or  nominating 
returning  officers;  so  the  right  to  withdraw  petitions  of  that  description,  not  being  afiecled 
by  either  of  the  statutes,  is  regulated  entirely  by  the  discretion  of  the  House,  applied  to  each 
particular  case,  as  it  mav  arise ;  see  Rogers  on  Elections,  p.  48. 

t  On  this  point,  Mr.  Shepherd  in  his  Summary  of  the  Law  relative  to  the  election  of 
members  of  parliament,  has  collected  the  following  remarks.  As  soon  as  a  petition,'  com- 
plaining of  an  undue  election  or  return,  the  omission  of  a  return,  or  an  insufficient  one,  is 
presented  ;  10  Geo.  3.  c.  16.  s.  1 ;  25  Geo.  3.  c.  84.  s.  II ;  a  day  and  hour  is  appointed  by 
the  house  for  taking  it  into  considration,  which  must  not  bo  within  fourteen  days  after  the 
commencement  of  the  session  of  parliament  in  which  it  is  presented,  nor  within  fourteen 
days  after  the  return  to  which  it  relaies,  shall  be  brought  into  the  office  of  clerk  of  the  crown; 
11  Geo.  c.  42.  s.  2;  25  Geo.  8.  c.  84.  s.  11.  Notice  of  the  time  appointed  shall  be  forth- 
with given  in  writing  by  the  ^*  speaker  to  the  petitioners  and  sitting  members  or  respective 
agents,"  (in  the  case  of  undue  eleciions  or  returns),  and  to  the  petitioners  and  to  the  retur- 
ning officer  or  officers  by  whom  such  return  ought  to  hnvo  been  mnde,  or  shall  have  been 
made  (in  the  case  of  insufficient  or  no  return),  ar-componied  by  an  order  to  attend  the  hotipe 
at  the  time  appointed  by  themselves,  counsel,  or  ogen*,  in  order  t«»  the  nppointnicn*  of  ?i  se- 
lect committee  according  to  the  regulations  of  the  above  not;  10  Geo.  3.  c.  16.  s.  I;  *25 
Geo.  3.  c.  84.  s  10.  As  to  the  petition  of  appeal  against  the  report  of  a  .^select  committee, 
the  time  appointed  for  taking  it  into  consideration  must  be  after  forty  days  from  the  dny  it 
was  presented^  and  notice  of  the^lc-iy  and  hour  in  inserted  in  the  gazette  by  order  of  the 
speaker,  and  sent  to  the  sheriff  or  re'urriing  officer,  who  affixes  a  copy  thereof  to  the  door  of  , 

county  or  town-hati,  or  parish  church,  nearest  the  day  of  election;  28  Geo.  3.  c.  52.  s.  28. 
On  the  day  appointed  for  taking  the  petition  into  consideration  and  before  the  order  of  the 
day  is  read,  the  Sergeant  ttt  Arms  is  directed  to  go  with  the  mace  to  the  places  adjacent,  and 
require  the  attendance  of  the  members ;  upon  his  return  the  house  is  to  be  counted, 
and  if  there  are  not  100  members  present,  to  adjourn.  If  100  members  are  present,  the 
parties  or  agents  are  ordered  to  attend,  and  forty-nine  members  selected  by  ballot,  which 
number  is  afterwards,  upon  the  parties  withdrawing  from  the  house,  reduced  fo  thirteen, 
each  party  striking  oft*  one  alternately ;  10  Geo.  3.  c.  16.  s.  5.  13.  Each  party  has  also  a 
right  of  specially  no/bina'ing  a  member,  and  these  nominees  being  added  to  the  reduced 
list,  makes  the  select  committee  of  fifteen;  id.  s.  11.  13.  Where  there  arc  more  tlian  two 
parties  in  distinct  interest,  the  list  of  forjy-nine  is  reduced  by  each  party  alternately,  striking 
ofr<of>etiJl  thirteen  remain,  who  appoint  two  nominees  to  be  added  to  their  number;  11  Geo. 
^.  c.  42.  s.  6.  7.  If  at  the  day  and  time  appointed  no  party  appears  to  oppose  the  petition, 
the  clerk  of  the  bouse  and  the  petitioner  reduce  the  list  to  thirteen,  the  petitioner  nominates 
one  of  the  nominees,  and  the  thirteen  members  the  other  ;  the  same  mode  is  pursued  where  ' 
a  party  opposing  the  petition  waives  bis  right  to  nominate ;  28  Geo.  3.  c.  52.  s.  13.  If  the 
petitioner  does  not  appear  within  an  hour  after  the  time  fixed  for  selecting  the  committee, 
'  the  petition  is  discharged;  28  Geo.  3.  c.  52.  s.  13.  When  the  fifteen  members  are  thus  res- 
pectively selected  and  nominated,  they  are  to  bo  sworn  at  the  table;  10  Geo.  3.  c.  16.  s. 
13;  and  are  then  deemed  to  be  legally  appointed  ;  53  Geo.  3.  c.  71.  s.  18;  and  are  directed 
by  the  house  to  meet;ita  time  within  twenty-four  hours;  53  Geo.  .3.  c.  71.  s.  18;  but 
they  usually  meet  iiumediutely  to  elect  their  cJiairman  and  adjourn  to  the  following  day; 
Orme,  355. 

*  When  the  committee  is  assembled  to  proceed  upon  the  trial  of  the  case,  the  clerk  reads 
the  petition  or  petitions,  the  la.st  determination  upon  the  right  of  election,  if  there  bo  any, 
and  the  standing  order  of  the  house,  prohibiting  the  offiir  of  evidence  upon  tiie  legality  of 
notes,  contrary  to  such  determination,  January  16,  1735-6.  If  there  be  a  double  return, 
the  resolution  of  the  bouse,  directing  the  counsel  of  the  person  first  named  in  the  return,  or 
whose  return  sljiall  be  immediately  annexed  to  the  writ,  to  proceed  in  the  first  instance  is 
then  read,  March,  1727-8.  If  there  be  two  persons  claiming  to  be  returning  officer,  the  re- 
solution of  the  house  relating  thereto,  if  any,  is  read ;  Orme,  359.  If  the  case  be  within  28 
Geo.  8.  c.  52.  s.  25.  that  in  the  opinion  of  the  committee  the  merits  of  the  petition  turn 
wholly  or  in  part  upon  the  right  of  election,  dr  the  ri^lit  of  appointing  the  returning  officer, 
written  statements  of  sucii  right  of  election  or  appointinent  must  noxt  be  delivered  to  the 
clerk  by  the  parties  or  their  counsol.  \m\  alilioti;xh  i?  cnnnoi  appear  that  huch  righ  »<  will 
be  disputed  by  the  sitting  m8in!»cr  till  his  ousc  he  ojietieJ,  v<-t  the  s.alonieiii  niu:*t  be  deliver- 
ed in  the  first'  instance;  1  Peck,  111.  a;  vide  2  Peck,  279.  a;  and  the  statemeut  of  the 
right  sbotild  coincide  with  the  claim  of  right  in  the  petition  (Liskeard,  2  Peck,  278) ;  but  if 
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[  663  I  (6)  Expenses  of  elections. 

I.  Morris  v.  Burdett.  H.  T.  1808.  K.  B.  1  Campb.  N.  P.  C.  218. 
A  candi  Per  Lord  EllenSorough,  C.  J.     A  candidate  at  an  election  for  members  of 

\V  bl**?    P^*"'***™®"^  *s  liabl(  to  no  expense,   except  such  as  the  statute   law   casts  upon 
each  ezpen    ""'  ^^  ^^  takes  up  <n  himself  by   his  express  or   implied  consent.     A  great 
fl6s  ft8  are     at  variance  with  ii,  n  ii  w  one  miiy  be  substituted  adapted  to  the  claim  in  the  petition  ;   ibid, 
impoied  bj  ^79.     It  seems,  howo  er,  that  the  committee  are  not  confined  in  their  decision  npoo  the 
right  of  election  by  ^Uo.  ^statements  of  the  parties,  who  may  determine  the  right  according  lo 
the  proof,  though  v  ivi.io^  from  that  contained  in  either  of  ihe  statements;  ibid.  d.  n.  g.— 
Where  the  statenic>ii:-<:  turn  the  right  to  make  the  return  conferred  by  different  offices  upon 
the  respective  holtlc   \  as  whether  the  mayor  or  portreeve  has  the  right  of  return,  the  ques- 
tion as  to  the  legal  iitodc  of  electing  individuals  to  those  offices  is  not  raised;  vide  Oke- 
bampton,  1  Frns.  71,'  'I'aunton,  1  Peck,  432;  Shepherd  on  Elections,  p.  87. 

If  the  allegations  in  a  petition  raise  various  questions,  the  committee  will  some  times  try 
each  question  separately,  instead  of  hearing  the  whole  case  opened  and  proved  at  once,  ar- 
ranging the  order  of  ti  wng  the  questions  in  the  way  most  conducive  to  speedy  and  correct 
determination  of  the  ca>o,  and  this  mode  has  been  followed,  not  only  with  consent  of  both 
parties,  Bristol.  I  Don;.  246  N:  Berwick,  *i  DouS.  426;  but  against  the  inclination  of  one, 
Scaford,  3  Lud.  35;  Honiton,  ^^  Lud.  l64;  though  in  some  instancei^,  where  the  separate 
decision  of  one  quesiifin  would  not  have  determined  the  cause,  the  committee  have  refused 
to  separate  the  case,  ciui^rary  to  the  wishes  of  one  of  the  parties;  Downton,  3  Lud.  176  ; 
Steyning,  2  Fras.  40^^.  407  In  controverted  elections  for  -counties  in  England  and 
Wales,  lists  of  the  voters  intended  to  be  objected  to  were  required,  by  an  annual  reso- 
lution of  the  house,  to  be  mutually  delivered  by  the  petitioners  and  sitiing  members  to 
each  other,  giving  thr  several  heads  of  objection,  and  distinguishing  the  same  against  tlio 
names  of  tlie  voters  inioMlod  to  be  opposrd  ;  and  now,  by  stat.  53  G.  3.  c.  71.  it  is  required 
that,  in  all  controvoriod  e'ections  or  returns  for  Great  Britain,  all  the  parties  complaining  or 
defending,  .xhall  delivr  such  lists  to  the  clerk  of  the  house,  to  be  kept  in  his  office  for  the  io- 
spection  of  all  panic    •  oncornod ;  Shepherd  on  Elections,  p.  93. 

The  candidates  at  .-.i*  eloclion  are  not  in  all  cases  the  only  parties  before  the  commilttec. 
When  the  petition  c<>iii  lins  matter  of  complaint  against  a. returning  officer,  which  may  sub- 
ject him  to  the  censir>>  of  the  bouse,  he  is  allowed  one  counsel  to  attend  on  his  behalf,  1  Peek, 
77.  146.  504;  and  uIhtc  the  rights  of  electors,  not  being  parlies  to  the  petition,  are  unex- 
pectedly put  in  juop  irdy  in  the  course  of  the  trial,  they  may  be  heard  upon  the  subject  in 
which  their  interests  art'  concerned;  Shepherd  on  Elections   p.  95, 

Not  more  than  tuo  (-Minsel  on  each  side  are  beard  before  the  committee,  but  an  addition- 
al one  may  be  in  ;i!i>Miii.inco  to  act  in  the  absence  of  either  of  the  others.  However  numer- 
ous the  petitions  may  Im>.  if  they  are  in  substance  the  same,  the  petitioners  are  heard  but  by 
two  counsel.  Bui  win  ic  neparate  petitions  were  presented  by  diffisrent  electors  against  the 
right  of  eU^ction,  cle»Lvn»incd  by  a  former  committee,  as  the  object  and  interests  of  the  differ- 
ent petitioners  were  ilic  same,  the  committee  resolved  that  counsel  slifkuld  bo  heard  for  ofia 
set  of  the  pctitii>ncrs  <>ril\  :   Ltskeard,  Appeal,  2  Peck.  817. 

The  order  of  hearing  the  parties  is  commonly  as  follows:  Ist,  the  petitioning  candidates* 
as  their  petitions  are  classed  in  thelioase;  next  the  electors,  if  the  right  of  election  ia  dis- 
puted; and  upon  doable  rtJarns,  the  candidate  whose  name  is  6r8t  in  the  retorn,  or  is  im- 
mediately annexed  to  the  writ.     Bat  this  mode  is  occasionally   departed  from,  where  the 
%      necessity  of  justice  requires  it;  see  Shepherd  on  Elections,  p.  96. 

Of  certain  matters  of  evidence  relating  to  election  petitions.  The  poll  is  the  best  evi- 
dence of  an  election,  and  what  persons  were  candidates  and  voters.  Limerick.  Corb.  Dan* 
97;  and  should  be  produced,  or  the  committee  will  refuse  to  proceed  with  a  case,  Neweas- 
tIe-nnder-Lyne,  1  Peck,  492;  hut,  like  hII  other  written  instruments,  it  must  be  authenti- 
cated before  it  is  received  in  evidence.  But  where  the  clerk  of  the  peace  produced  twelre 
paper  books,  delivered  lo  him  by  the  under-sheriff  as  the  poll-books,  which  were  taken  at 
different  places,  somi>  Iv  tiie  sheriff's  agents,  and  others  liy  agents  for  the  candidates;  but 
he  could  not  distinguish  .vhichof  them  made  the  sheriff's  poll;  and  none  of  the  books  be- 
ing either  sworn  to  or  •listed  l>y  the  sheriff,  the  committee  did  not  think  them  sufficient  to 
proceed  upon;  l>uck-,  i  loam.  80;  2  Peck.  271.  a.  So,  where  the  poll  was  produced  by 
the  clerk  of  the  ptM-:.-,  who  stated  ho  had  received  it  from  the  assessor,  to  the  returning 
officer,  the  comuiiituc  refused  to  receive  it  in  evidence,  as  not  properly  authenticated; Pnn- 
garvon,  1  Roe,  71  i.  When  a  poll  has  been  taken  at  an  election  for  a  city  or  borough, 
that  also,  when  authenticated,  is  the  best  evidence  of  the  election,  the  candidates  and 
voters;  and  there  are  several  decisions  as  to  the  proof  required  to  authenticate  as  polls  cer- 
tain papers  which  purport  to  be  polls.  So  they  received  the  copy  of  a  former  poll,  found 
in  the  Corporation  chest,  and  indorsed  by  the  town  clerk;  Okehampton,  1  Fras.  129.  But 
copies  of  polls  at  two  contested  elections,  found  amongst  the  papers  of  the  member  who 
•  satin  consequence  of  those  elections,  were  not  received;  Harwich,  1  Peck,  880.  So,  a 
paper,  entitled  ••  a  true  copy  of  the  poll,"  &c.,  to  which  the  hand- writing  was  not  proved, 
found  in  a  family  repository  of  deeds  and  papers,  was  rejected;  Downton,  1  Lud.  276. 

Although  the  polls  are  the  best  evidence  of  the  matters  they  contain,  yet  the  cheque- 
books have  been  adnaitted  U  correct  and  amand  the  poll  books,  Gloncetter,  162;  Bedford, 
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number  of  the  items  for  which  this  action  is  brought  may  be  therefore,  entire-  \  674  ] 
ly  laid  out  of  consideration,  as  arising  from  acts  which  tho  p  ■  nfifF  was  bound  P*«"*ve 
to  do  by  reason  of  his  office,  or  as  of  such  a  nature  that   n'>    r..-  il^o   to  contri- f'°*?f®'  ^^ 
bute  to  them  can  possibly  be   infifirred.     To  proclaim  «  >«     •;<    ij  .n    is  «  duty  ^^^^^^^jj  ^^ 
which  the  law  im^mses  upon  the  high-bailiff,  and  there  i        .    i  •  s    pretence  forpc«saeor  im 
charging  the  candidates  with  it,  as  tliey  had  not  been  no.  ;:'.:ii(>(].     It  does  not  plied, 
seem  necessary  that  he  should  have  been  attended  on  the  nccnsion  by  six  un- 
der-bailiffs   the  crier  on  horseback,  ^c;  but  if  it  was,    he   iinist  consider  the 
consequent  expense  a  burthen  he  took  upon   himself   alnn<r    with  his   ofRce, 
which  must  be  a  lucrative  one,    from   the  terms   on  which  it  was   purchased. 

1  Lud.  356;  and  parol  evidence  was  held  admissible  to  correct  both,  where  notice  of  the 
mistake  was  given  to  the  sheriff  at  the  election  * 

The  minates  of  n  former  committee  were  offered  to  prove,  that  thert^  were  sach  procee- 
dings as  th^  petition  set  forth;  that  the  only  evidence  in  those  proceedings  ngninst  A.  B. 
was  evidence  of  bribery  and  treating;  that  the  committee  declared  A.  <>.  not  duly  elected; 
and  that  such  declaration  therefore  was  in  fact  a  determination  thnt  \.  H.  had  b-^en  guilty 
of  bribery  and  treating:  the  committee  received  the  evidence,  Norwich,  3  Led.  459.  474. 
477;  and  their  decision  was  according  to  law;  for  the  proceedings  wore  not  tendered  as 
evidence  that  A.  B.  had  been  guilty  of  bribery  and  treating,  bat  merely  that  he  had  been 
declared  so  by  a  committee.  But  the  minutes  of  a  former  commit ^'P  l>r>in^  tendered  to 
prove  that  the  premises  granted  to  certain  dispatpd  vntern  wnrf  tlu*  ■  itif,  sitmI  the  nonvey- 
anccs  of  the  same  nature,  and  niid<;  under  the  siinc  clrruiri-^'.tri.MH  •-  \i\  .i  fi.riiitr  r:.is(>,  in 
which  former  case  the  committee  had  struck  oft*  ih*;  vdu*-*  i^ivi'm  in  -  ■.  ii  <it'  »li  mh,  wj tr  re- 
jected; Okehampton,  I  Peck.  373.  Where  a  wihiesn  on  a  for:u«»r  p.  .:  .»n  li  m  l»t<'i  shown 
to  be  dead,  his  evidence  has  been  read  from  the  minutes  taken  up  -  -     i  it  peiiiion;  Steyning 

2  Fras.  335. 

Under  the  authority  of  the  9tatate  10  G.  8.  c.  16.  a.  IS.  **io  >  '-il  for  papers  and  rec- 
ords,'* the  committee  will  neither  compel,  nor  allow  the  prodnctior,  of  certain  documents 
to  impeach  a  voter^s  title,  witliout  the  consent  of  ihorte  interested  in  tiicin;  but  evidence 
of  the  same  facts  which  the  document  would  have  proved  may  b>'  aiven  by  secondary 
means;  2  Peck,  183;  2  Lud.  568.  But  parol  testimony,  or  wriiii);^s  with  the  consent  of 
those  interested  in  them,  may  supply  the  place  of  the  proofs  containfd  in  the  dooumentfl 
which  are  withholden;  2  Peck,  124.  129.  810. 

When  the  committee  report  to  the  house  their  final  determination  on  the  merits  of  a  pe- 
tition, (except  in  the  case  of  a  petition  against  (he  right   of  election,  nr  of  appointing  re- 
turning ofticera)    they  are  to   report  whether  it   was  frivolous  or  vf\.itioas;  or,  if  no  party 
opposes  the  petition,  whether  the  election,   &e.  complained   of,  w  ••<  vexatious  or  corrupt; 
23  G.  3.  c.  50.  s.  18;  55  G.  8.  c.  71.     Whenever  the  petition  or  the  opposition,  2^  G.  8. 
c.  50.  s.  19.  20;  53  G.  3.  c.  71.8.  3.  shall  be  reported  frivolous  or  vcxahons,  the  petition- 
ers, or  persons  opposing  the  petition,  as  may  be,  arc  liable  to  the  coos  imMirred  by  tlie  other 
side.     The  amount  of  these  costs,  &c.,  is  to  he  ascertained  by  the  ta^  -tKui    o'C  \'ko  pRrsons 
appointed  by   the  speaker,  out  of  certain  persons  specified  in  the  st^.tut  s    2^  (j.  3.  c.  52. 
a.  22;  53  G.  8.  c.  71.  s.  10,  II;  and    the  spoaker  will  certify  the  aniMint    of  costs  to  bo 
received  according  to  th«»ir  report,  28  G.  8.  c.  62.  s.    2;  35  G.  S.  r    71.  ^.  7;  which  cer- 
tificate will  have  the  effect  of  a  warrant  of  attorney  t^  confess  a  judg'ii>  nt;  53  G.  8.  c.  71. 
9.  13;  also,  the  recognizance  entered  into  by  the  petitioners  for  the  pi\in^nt  of  the  costs, 
&e.  may  be  certified  by  the  speaker's  warrant  into   the  Court  of  Exch"qu«>,r,  as  if  it  were 
estreated,  ibid.  s.  12;  where  the  costs  hav  e  been  recovered  against  either  of  the  parties,  he 
or  they  may  recover  a    proportion  against   others    who   are   liable;  2-1  G.  3.  c.  52.  s.  24. 
When  the  committee  report  to  the  house  their  final  determination  upo  i    the  merits  of  any 
petition,  they  are  also  to   report  their  determination  upon  the  right  of  election;  <by  7  &  8 
VV.  8.  c.  7    9.  I.- returning  officers  are  prohibited  from  making  fal^e  returns,  that  is,  such 
••as  are  contrary  to  the  last  determination  of  the  House  of  CommoiM    upon  the  right  of 
election."     By  2  G.  2.*c.  24.  s   4.   the  last-  determination   upon  the  legality   of  votes  by 
the  hou've   was  made  final;  but  the   statute  did  not  extenc^    to  maiden  boroughs,  where  no 
determination  upon  the  right   had  been  previously  made;  vitle  a  note  (8)  in  4   Doug.  78. 
By  an  order  of  the  house,    Jan.  1735-6,  the  counsel  at  the   bar,  or  before  the  Committee 
of  Privileges,   are  restrained    from    oflering  evidence,    touching  'h"  lej^ality  of  votes,  &c. 
contrary  to  the  lasl  d«2tcrmination  in  the  house,  and  the  order  refers  to  the  statute  2  G.  2.  c. 
24;  I  Doug    99;  22  Journ.  498.)  for  the  particular  place  to  whit^h  the  petition  relates,  or 
the  right  of  cIio:)sing  the  returning  oificer,   if  the    merits  of  the  pniron  wholly  or  in  part 
depend  upon  either  of  those  rights;  and  for  this  purpose  they  are  to    rn quire  written  state- 
ments of  such  rights  from   the  respective  parties.     Their  determination  then  being  entered 
on  the  journals  xh  conclusive  as  to  those    rights   upon  any  future  petition,   unless  appealed 
against  within -^a  year,  by  petition  to    the  house;  28  G.  3.  c.  52.  s.  25.  26.  27.     But  this 
determination    may  be  questioned  within   the  year,  not    only  by  a    peiiiion  of  appeal,  as 
mentioned  in  the  statute,   but  on   a   petition  complaining  of  an  undue  eleciiod  or  return, 
Maltosbary,  2  Peck,  400.    Seo  Shepherd  oa  Electioni,  p.  109. 
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So  the  law  requires  him  to  do  whatever  is  necessary  in  making  the  returns; 
and,  if  the  election  cannot  take  place  without  the  attendance  of  so  many  staff-' 
men  and  poll-clerks,  he  alone  must  retain  and  pay  them.     The  charge   for  the 
hicrh-baili  i  'a  table,  however  long  established,  cannot  be  sustained,  and  is  with* 
out  any  colour  of  justice.     For  a  share  in  the  expense   incurred  in  administer- 
ing the  oaths  to  the  Roman  Catholic  electors,  the  defendant  appears   to  be  lia- 
f  675  I    ble,  if  he  shall  be  considered  as  having  acceded  to  the  character  of  a  candi- 
By  fltatttte   date.     But  the  statute,  while  it  casts  this  burden  upon  the  candidate,  regulates 
51  Geo.  3.  j^g  nmount  of  the  compensation  to  be  given  to  the  commissioners,  and   enacts 
c.  126.  oncjj^g^^  j^g  returning  officer  shall  provide  commissioners,  at  a  sum  not  exceeding 
didates  for  ^^^  guinea  per  day,  for  administering  such  oaths;  therefore  that  item  must  be 
the  ciiy  of  reduced  to  that  amount.     The  defendant's  liabijity  a^to  the   hustings  will  de- 
Weflti.iin     pend  upon  whether  he  has  in  any  manner  undertaken  to  defray    a  part  of  the 
i»tcr  i^only  expense  of  erecting  them.      In  county  elections  the  sheriff  is  required  to  erect 
liable  to  the  hustings,  to  be  paid  by  the  candidates;  but  this  art  does  not  extend  to  cities  or 

**' L*.**' f boroughs,  as  in  this  case.     Still,  however,  the  candidates  may   make  them- 
«  moiety  of      ,=',,'        ,  /.  •  •  . 

the  expen    selves  liable,  bv  acts  of  this  sort. 

ses  of  the  2.  MoRRis  v.  Burdett.  M.  T.  1813.  K.  B.  2  M.  ^  S.  2l2. 

bastings;  The  defendant  had  taken  his  seat  as  a  member  of  the  House  of  Commons 

Morris  v.  for  the  city  of  Westminster;  but  it  appeared  that  although  nominated  and  elect- 
Lord  Coch  gj^  j^g  j^^j  never  been  present  at,  or  in  any  way  interferred,  either  by  himself 
&  S.283.  ^^  hisagpnts,  with  the  election,  or  had  held  himself  out,  or  authorised  any  one 
But  a  per  else  to  hold  him  out  as  a  candidate.  The  plaintifi  sued,  as  bailiff  of  VYestmin- 
Hon  who  ster,  to  recover  a  moiety  of  the  expenses  of  the  hustings,  which  he  and  the  oth- 
neither  in  er  members  it  was  alleged  were  liable  to  defray  under  the  51  G.  3.  c.  126.  StA 
terferes,  hy^^,,  Qiit ,  The  legislature  has  directed  that  convenient  booths  shall  be  erected  by 

!«;-  ..«„«.  the  bailiff  for  holding  the  election,  and  there  can  be  no  doubt  that  they  assumed 
nw  Rsentfl,  •/»i«i  iitri  «•! 

with  an  e  that,upon  every  occasion  of  an  election,  there  would  Ire  found  a  candidate  or  can- 
lection  for  didates  in  the  ordinary  sense  of  that  word — ^that  is,  persons  offering  themselves 
the  city  of  to  the  suffrages  of  the  electors.  .  It  therefore  appears  to  us,  that  this  defendant 
Weittmin  was  not  a  candidate  within  the  true  meaning  of  that  word,  having  never  acted 
'  •  as  such,  nor  in  any  wise  either  directly  or  indirectly  assented  to  becoming  a 
takes  his  candidate.  If  there  had  been  any  evidence  of  acts  which  might  have  amounf- 
seat  in  the  ed  to  an  adoption  of  that  character,  it  would  have  been  different, 
hoose,  w  3.  Morris  v.  Hunt.  T.  T.  1819.  K.  B.  I  Chit  Rep.  453. 

not  charge  The  court  in  this  case  held  that  the  53  G.  3  c.  152.  was  a  public  act,  bc^ 
th  t  ""..  *^  cause  it  related  to  a  branch  of  the  legislature,  and  that  therefore,  in  an  ac/ion 
...  '  founded  on  that  statute,  at  the  suit  of  the  high-bailiff  of  Westminster,  to  recov- 
an  action  ii®^^^®  expei^ses  of  erecting  hustings,  ^z.  on  the  election  of  members  of  parlia- 
ia  notnecea  nient,  it  was  not  necessary  to  produce  an  examined  copy  of  the  act.* 

[  676  ]  4.  WatkiiV  v.  Sandys.  Lent  Assizes,  1811.  K.  B.  2  Campb.  N.  P.  C.  640. 
aary  to  pro  Assumpsit  for  work  and  labour,  and  materials  found  by  plaintiff  for  the 
dace  nn  er  defendant.  Plea,  the  general  issue.  The  action  was  instituted  to  recover  thd 
amined  CO  expen.ses  incurred  at  a  county  election  of  a  member  of  parliament.  It  dppear- 
Py^"  '  ®  ed  tha*  the  defendants,  who  were  both  candidates,  had  jointly  desired  the  sher- 
if  h  J-  '^to  erect  hustings,  to  provide  poll-clerks,  and  to  retain  an  assessor,  promising 
date**  at  a  ^^  defray  the  exponsf^s  thus  incurred.  .  It  was  contended  that  a  joint  action 
county  eleccou^d  "^^  he  maintained.  By  the  stat  18G.  2.  c.  18.  s.**7.  it  is  provided  that 
tion  jointy  the  sheriff  shall  erect,  at  the  expense  of  the  candidates,  such  number  of  com- 
desire  the  modious  booths  for  taking  the  poll  as  the  candidates,  or  any  of  them,  shall, 
aheriflfto  o  three  days  at  least  before  the  commencement  of  the  poll,  desire,  and  shall  a(^ 
in£s  &c!  ^'^  ^^®  names  of  the  candidates,  and  appoint  poll-clerks,  <^c.  But  it  could 
they*  are  never  bc  the  intention  of  the  legislature  to  make  such  candidates  liable  for  all 
jointly  lia    the  expenses  which  should  thus  be  incurred  at  the  election. 

ble,  not  •  j^or  is  it  necessary  to  prodoee    the  speakers  writ  to  the  sheriff,   to  show  that  the  elec- 

tion was  daly  held;  nor  is  it  necessary  for  tho  high  bailiff  to  prove  that  he  has  taken  the 
oath  .'igainst  bribery,  nor  to  prodoee  the  appointment,  if  it  bc  proved  that  he  acted  a<  high 
bailiff;  nor  to  produce  the  poll  book,  to  prove  the  defendant  to  be  a  candidate  if  he  were 
at  the  haBiingsassQcb;  Morris  v.  Hunt;  i  Chit,  Re|K  458. 


ELECTION.— IScpefMes  of.  4€S 

Per  Lawrence,  J.     The  plainti^  does  not  proceed  upon  the  statute.     If  the  withstand 
sheriff  bad  merely  been  desired  to  erect  booths  in  pursuance  of  the  statute,  *"«**••  ■^•• 
then  we  should  have  had  to  consider  what  remedy  the  statute  gives  him.     But  ^^  ^^'  *' 
there  is  an  express  undertaking,  on  the  pari  of  both,  to  pay   for  the  hustings, 
the  assessor  and  the  poll-clerk;  on  which  the  two  are  jointly  liable.* 
5.  RiBBANs  V.  Crickett.  E.  T.  1798.  C.  P.  1  B.  k  P.  264.     S.  P.  Lop- 
house  V.  Wharton.  Durham  Assizes,  1808.  1  Camp.  660.  n. 
This  was  an  action  by  an  innkeeper  to  recover  for  provisions  furnished  to  a  It  beio^ 
candidate  at  an  election  for  a  member  to  serve  in  parliament      The  provisions  ^^^^n  ta 
had  been/umished  at  the  defendant's  request,  but  subsequent  to  the  te$U  of  I  ^  ^  ^* 
the  writ.     The  contract,  it  was  urged,  could  not  be  carried  into  effect,  being  didata*©*" 
contrary  to  the  provisions  of  the  7  &  8  W.  3.  c.  4.  which  declares,  that  no  farnish  pre 
person,  8fc.  after  the  teste  of  the  writ,  ^c,  shall,  before  his  election,  directly  or  vitiona  to  a 
indirectly,  give  presents,  or  allow,  to  any  person  or  persons  having  voice  or  ^J  ▼(>««*• 
vote  in  such  election,  any  money,  meat,  drink,  entertainment,  or  provision,  or  J^*'  **J? . 
make  any  present,  gift,  reward,  or  entertainment,  or  shall  at  any  time  hereaf- J^'* ^JJ* 
ter  make  any  promise,  agreement,  obligation,  or  engagement  to  give  or  allow  ipMj^r  eaii 
any  money,  meat,  &c.  to  or  for  any  such  person  or  persons  in  particular;  or  to-iiot  recover 
any  auch  county,  city,  &c.;  or  to  or  for  the  use,&c.  of  any  such  person,  place,  ia  sacb  a 
4rc.  fit  order  to  be  elected,  or  for  being  elected  to  serve  in  parliament  for  such^****' 
county,  city,  ^c.     The  court  said,  that  the  contract  was  bottomed  in  malum 
prokibiivinf  and  could  not  be  supported^ 

6.  Stbachey  t.  Tublet.  T.  T.  1806.  K.  B,  7  East,  507;  S.  C.  3  Smith's    I  677  1 

Rep.  660.  Where  twd 

Two  several  petitions,  signed  by  different  persons,  Were  presented  to  the  ^J^^  9^ 
House  of  Commons,  against  the  return  of  members  to  serve  in  parliament  for  Jd^bi^d?" 
East  Grinstead,  which  petitions  were  referred  to  the  same  select  committee  ferent  per 
for  trial,  who  reported  them  both  to  be  frivolous  and  vexatious.     The  Speaker  eons  were 
having  first  certified  a  joint  taxation  of  costs  for  a  certain  sum  against  all  the  preMoted  a 
petitioners,  and  having  afterwards,  by  an  amended  certificate,  appointed  how  S^*°^  ^h^ 
much  of  the  first-mentioned  sum  taxed  was  incurred  by  the  sitting  members  in  ]^^^^ 
opposing  the  two  petitions  jointly,  and  how  much  was  so  incurred  by  them  in  op-  and  refer' 
posing  such  separa(e/i^,the  plaintiffs,  by  the  advice  of  the  Court,submitted  to  enter  red  to  tho 
nonsuits,  as  well  in  two  several  actions  promoted  against  the  respective  peti-mme  leleoi 
tioners  for  the  separate  costs  certified  against  each,  as  also  in  a  joint  action  ^^nimittooi 
against  all  to  recover  the  taxation  certified  against  them  all  jointly.  wH^^^ILmi 

7.  Strachet  v.  Turlet.  E.  T.  1809.  K.  B.   11  East,  194;  S.  C.  3  Smithes  JS^h^ 

Rep.  160.  friToloaf^ 

This  was  a  case  in  which  a  point  was  raised  connected  with  the  facts  in  the  held  that 
preceding  case;  viz.  whether  any  other  but  the  Speaker,  at  the  time  of  making  ^e  costs 
the  report  of  the  committee,  could  grant  a  new  certificate:   in  other  ^o^clsy  w^  |    ^^ 
whether  the  Speaker  of  a  new  parliament  could?  ^  joiaUv- 

Per  Cur.     The  clause  in  the  28  Geo.  3.  c.  52.  says,  that  on  application  to  ^^^  a  new 
the  Speaker  of  the  House  of  Commons  by  any  such  petitioner,  &c.  for  ascer- eertificate 
taining  such  costs,  he  shall  direct  the  same  to  be  taxed  by  two  persons  out  of  a  miut  be  ob 
certain  description  of  officers.     Now  suppose  the  Speaker  had  died  after  the  Gained  frooi 
report  of  the  committee  and  before  such  a  direction  to  those  officers  could  hare  ^^  ^J^'^ 
been  made;  or,  suppose  after  such  direction,  the  particular  officer  charged  ^^    ?"• 
with  the  taxation  had  died,  can  it  be  contended  that  the  succeeding  Speaker  in  ^ranted  bv 
the  one  case  could  not  have  directed  the  costs  to  be  taxed;  or,  in  the  other,  the  Speak 
that  the  same  speaker  would  have  had  no  power  to  direct  the  taxation  to  be  er  of  a  new 
made  by  the  other  officers  in  the  place  of  those  who  had  died.     The  words  ofP^diameat. 
the  writ  are,  the  Speaker ;XhcLi  is,  who  was  or  shall  be  Speaker  when  the  certi- 
ficate is  to  be  granted. 

*  Bnt  the  sfaerifl*  is  not  entitled  to  charge  the  candidates  with  any  part  of  the  etponso 
necessarily  incaiTed  by  him  in  executing  the  writ,  and  making  the  retnm,  and  for  those 
things  expressly  ordered  by  the  candidates;  they  are  only  boond  to  make  him  a  fair'remn* 
neration,  althoogh  he  himself  have  paid  more  in  sobmitting  to  exorbitant  charges,  asnally 
made  on  snch  occasions;  2  Campb.  640. 

VOL.  VIII.  «9 
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lA  an  ac  9.  Cleveland  v.  Wilson.     H.  T.  1792,  K.  B.  Peake  N.  P.  C.  145. 

lion  for  the  ^ctjon  of  debt  for  the  costs  ol  a  frivolous  petition  against  the  election  of  a 
frivolous  member  of  parliament.  Proof  was  adduced  of  the  Speaker's  certificate,  and 
petition  a  a  copy  of  the  entry  on  the  journals  of  the  House  of  Commons  of  the  resolution 
gainst  the  Q  of  the  select  committee.  It  was  objected,  that  the  defendant  had  signed  the 
lection  of  a  petition,  and  that  the  money  had  been  personally  demanded  of  him.  Lofd 
member,  ^  Kenyon  thought  sufficient  evidence  had  been  given. 

1  678  1  ^-  'T^u^A'^  V-  Lambert.  T.  T.  1815.  K.  B.  4  M  4-  S.  234. 

ugcrip  ^  petition  had  been  presented  to  the  House  of  Commons  against  the  return 

tion  of  the  ^^  &  member,  and  also  charging  the  returning  officer  with  corruptioo  and  bri- 
petition  bery.  The  returning  officer  attended  before  the  select  committee,  and  brotigbl 
need  not  be  witnesses  to  defend  himself  against  those  charges.  The  committee  reported 
^^V^*'  ^^^^  ^^^  charges  appeared  to  them  frivolous  and  vexatious,  which  resolution 
and  de        ^^^  entered  in  the  journals.     The  returning  officer  obtained  the  speaker's  or- 

ID&llu  Ol  or 

the  cosu  is^^'*  ^"^  certificate,  pursuant  to  the  statute  !28  Geo.  3.  c.  52.  ascertaining  the 
nnneoessa  amount  of  his  costs  and  expences.  This  was  an  action  of  debt  against  the  de- 
ry*  fendant,  by  virtue  of  the  above  statute.     It  was  urged  that  the  plaintifl  was 

Any  one  ap  not  a  party  so  as  to  be  entitled  to  costs  under  the  act,  as  that  statute  was  con- 
peering  be  fined  to  such  cases  as  were  within  the  former  acts  referred  to  in  the  28  Geo.  3. 
fore  the  One  of  these  was  the  10  (Jeo.  3.  c.  16.  which  accounted  those  parties  who 
committee  ^^^.^  ^j^^  petitioners  and  sitting  members.  This  was  extended  by  the  1 1  Geo. 
entitled  to  3*  c*  '^*-  ^^  '^^  several  parties  who,  on  distinct  grounds  and  interests,  should 
costs,  apoQ  present  separate  petitions,  and  by  sec.  6.  each  of  them  shall  strike  the  conn 
a  veiatioas  mittee.  Then  the  25  Geo.  3.  c.  84.  s.  10.  made  the  returning  officers,  incer- 
petition,  an  j^in  cases,  a  party.  But  the  present  case,  it  was  uiged,  fell  within  neithd*  of 
^r  the  ZS  jj^ggg  ^^^g^  ^^^^  consequently  not  within  the  28  Geo.  3. 

Sed  per  Cur.  Very  likely,  for  the  purpose  of  striking  the  list  of  the  com- 
mittee, he  may  not  be  a  distinct  party.  But  if  a  party,  whose  office  is  to  make 
the  return,  be  charged  with  corrupt  couduct  in  that  office,  is  it  not  consonant 
to  reason  to  say  that  he  is  not  a  party,  if  be  appear  in  order  to  repel  the 
charge  ? 

ftndly.  For  Scotland  * 
[  679  J  Srdly.  For  Ireland.lf 

*  On  this  head,  the  follow ing^  acts  may  bo  (fonsalted.     The  5lh  Ann.  c.  8.  s.  12.  entitlod; 
"An  act  settling  the  nnnnncT  of  electing  the  sixteen  peers  and  forty -live  members  to  repre- 
sent Scotland  in  the  parliament  of  Great  Britain."     Tfae  6tb  Ann.  c.  6.  entitled  ;  ^'  An  act 
for  rendering  the  union  of  the  two  kingdoms  more  complete."  The  6th  Ann.  c.  23.  entitJod 
*  "  An  act  to  make  further  provision  for  electing  and  summoning  sixteen  peers  of  Scot/and  to 

dit  in  the  House  of  Peers  in  the  parliament  of  Great  Britain,  and  for  trying  peers  for  offen- 
ces committed  in  Scotland,  and  for  the  further  regulation  of  voters  in  election  of  members 
to  serve  in  parliament."     The  1st  Geo.  1.  c.  13.      The   7ih  Geo.    3.  c.  16.  entitled,  **  Ab 
net  for  the  better  regolating  the  election  of  members  to  serve  in  the  House  of  CominonA  for 
that  part  of  Great  Britain  called  Scotland,  and  for  incapacitating  the  judges  of  the  Court  of 
Session,  Court  of  Justioiary,  and  Barons  of  the  Court  of  Exchequer  in  Scotland  to  he  elec- 
ted, or  to  sit  and  and  vote  as  members  of  the  House  of  Commons."    The  16  Geo.  2.  c.  11. 
regalating  inter  alia,  the  conduct  of  returning  officers.     The  14  Geo.  3.  c.  81.  altering   and 
amending  the  16  Geo.  2.     The  35  Geo.  3.  c.  65.  to  prevent  unnecessary  delay  in  the  execu- 
tion of  writs.     The  37  Geo.  3.  c.  138.  entitled,  "  An  act  to  amend  an  act  passed   in  the 
22d  year  of  the  reign  of  Geo.  3.  entitled.  An  act  fur  better  securing  the  freedom  of  election 
of  members  to  serve  in  parliampnt,  by  disabling  certain  officers  employed   in  the  collection 
or  management  of  his  Majesty's  revenues   from  giving  their  votes  at  such  elections,  by    ex- 
tending the  provisions  thereof,  to  persons  voting  in  any  meeting  of  freeholders  for  process  and 
clerk,  or  on  any  question  relative  to  the  adjustment  of  the  roll  of  freeholders  in  tliat  part  of 
Great  Britain  called  Scotland,  and  for  empowering  freeholders  to  administer  Uie  oath  of  trust 
and  possession  to  persons  offerine  to  vote  for  parson  and  clerk." 

{  To  obtain  a  knowledge  of  the  law  of  elections  connected  with  Ireland,  reference  must 
be  made  to  the  33  Geo.  3.  c.  21  ;  ?5  Goo.  3.  c.  2%;  37  Geo.  3.  c.  47  :  39  &  40  Geo.  3.  c. 
67;  40  Geo.  3.  c.  80;  41  Geo.  8.  c.  52;  41  Geo.  3.  c.  101  ;  42  Geo.  3.  c.  106;  43  Geo.  a 
c.  25;  45  Geo.  3.  c.  59;  47  Geo.  3.  c.  14  ;  51  Geo.  3.  c.  77 ;  60  Geo.  3.  c.  7.  regulating 
the  trial  of  controverted  elections;  1  Geo.  4.  c.  1 1.  as  to  the  regulating  of  polls,  d:c;  1  6i 
2  Geo.  4.  c.  58.  regulating  expenses  of  elections  of  members;  4  Geo.  4.  c.  55.  entitled, 
"  An  act  to  consolidate  and  amend  the  several  acts  now  in  force,  so  far  as  the  same  relate  to 
the  election  and  return  of  members  to  serve  in  parliament  for  counties  of  cities  and  counties 
pf  towns  in  Crsland." 
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1.  RELATIVE  TO  THE  NATURE  OF  THE  WRIT.* 


IL  IN  WHAT  CASES,  HOW  SUED  OUT,  AND  HOW  FAR  EF-   |  680  1 

FECTUAL. 
Rutland  v.  Newnham.  E.  T.  1817.  K.  B.  2  Chit.  Rep.  384;  Semb.  S,  C.  A  writ  of 
MS.  2Tidd,    Pr.   165.  8  edit,   over-ruling  Seymour  v.  Greenvill.  «^««^»' "l°"^ 
Carth.  283;  S,  C.  Comb.  232.  wit'hfn  a 

After  the  lapse  of  a  year  and  a  day  from  the  tifne  of  obtaining  judgment,  the  ye^r,  ,un 
plaintiff,  without  issuing  a  scire  facias,  awarded  an  e/egt/ on  the  roll,  continuing  less  there  is 
it  down  by  vicecomes  nonmisii  breve;  and  then  issued  and  executed  an  elegit,  Ji  scire  fa 
A  rule  had  been  obtained  to  set  aside  the  elegit  and  the  proceedings  thereon,  ^*^'  ^^ 

on  the  cround  that  no  scire  facias  had  been  sued  out.     The  ease  of  Seymour  *°"*®  Pf®^* 
^     *.,,,.,        •'  '  o«s  writ  B« 

V.  Grenville  was  relied  on.  ^^  ^^  ^j{h 

Sedper  Cur.     The  rule  must  be  made  absolute.     There  is  nothing  to  dis-  in  the  year 

tinguish  this  from  the  general  cases.  to  warrant 

•  Lands  were  not  originally  liable  to  execution  at  the  suit  of  a  subject  (except  in  judgment  '*'  • 
agaiust  the  heir,  in  an  action  on  the  bond  of  his  ancestor;  3  Rt^p.  12.,)  and  the  statute  of 
Westminster,  the  second  ch.  18.  which  first  made  this  cliargeable,  gives  the  plaintiff  his  elec- 
tion to  go  against  the  goods  and  profits,  or  against  the  goods,  and  a  moiety  of  the  lands  of 
the  defendant ;  which  election  has  given  name  to  the  writ  of  *'  elegit;"  see  the  form  of  tlie 
writ  in  general,  Thes.  Brev.  9:1;  Lil.  Ent.  57  :  10  Went.  246;  Archb.  Forms,  154.  et  post, 
Appendix,  and  to  a  county  palatine  ;  see  Archb.  Forms,  179. 

The  plaintifi*  may  award  upon  the  roll  writs  of  elegit  for  the  whole  debt  into  as  many  dif- 
ferent counties  as  ho  pleases,  without  betns  lindor  the  necessity  of  suing  out  testatum  writs 
of  elegit,  and  may  execute  all  and  any  of  ilicm  at  his  pleasure ;  Archb.  Pr.  K.  B.  vol.  i,  p. 
298. 

t  If  A.  have  two  judgments  against  C,  and  in  the  same  term  take  two  elegits,  on  the  on^ 
he  may  have  a  moiety  of  the  whole,  and  on  the  other  the  other  moiety,  and  is  not  restrained 
to  a  moiety  of  the  moiety  ;  for,  in  judgment  of  law,  the  whole  term  is  but  as  one  day  ; 
Hardw.  23.  But  if  A.  ol  H.  recover  several  judgments  against  C,  and  A.  sue  out  an  ele* 
git,  and  have  amoiety  of  C.*s  laiids  delivered  to  him,  and  then  B.  sue  out  an  eligit,  the  she- 
riff  it  seems,  can  only  extend  a  moiety  of  the  remaining  lands;  Cro.  Eliz.  413;  2  Bac.  Abr. 
350 ;  Gilb.  Exec.  55.  It  is  presumed,  however,  that  the  elegita  iu  these  last  cases  were 
sued  out  in  different  terms. 

It  has  been  seen  in  a  previous  note,  that  the  plaintifTmay  award  upon  the  roll  writs  of  ele- 
git for  the  wliole  debt  into  as  many  different  counties  as  he  pleases.  It  is  also  said  that  tan 
plaintiff  may  divide  his  execution  into  several  sums,  as  when  ho  recovers  301.  he  may  have 
an  elegit  into  one  county  for  101,  another  elegit  into  another  county  for  81.,  and  another   fqr 
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ni,  AGAINST  WHOM  IT  LIES  • 


L681]  

Upon  re  jy.  RELATIVE  TO  THE  EXECUTION  OF  THE  WRIT. 

T^Wh**  ^^^  Period  OP  EXEcuTiON.t 

sbe^ffim  *  (^)  Notice  of  execution.J 

panneU  a  (C)  MoDB  OF  EXECUTION,  AND  sheriff's  duty  thereon. 

kr/.J    On  1.  PuLLEN  v.  Purbecke.  T.  T.   1700.  3  K.  B.  2  Salk.  563;  S.  C.    1  Lord 

loquitition  Raym.  346.  718;  S.  C.  1  Vent.  259;  S.  C.  Garth.  453.    S.  P.  Berrt  v. 

had.  ihe  Wheeler.  M.  T.  1662.  K.  B.  1  Sid.  91.  S.  P.  Earl  of  Stamford  v. 

?^e«  aU  HoBART.  H.  T.  1663;  ibid.  239;  semb.  S.  C.  I  Lev.  160;  S.  C.  1  Keb. 

ihed^feDd  S^^- 

Ant*a  goods     Td  icire  facias  upon  a  judgment,  defendant  pleaded  in  bar,  that  the  plaintiflT 

and  chat  had  before  sued  an  elegit  on  the  same  judgment,  directed  to  the  sheriflT,  who 
telajl  and  thereupon  returned  an  inquisition  taken,  and  a  delivery  of  such  certain  parcels 
the  lancH  to  *^®  residue  into  a  third  county  ;  but  an  award  of  an  elii^it  into  eeroral  counties  for  the  whoI« 
the  nlain'  ^^^^  seems  to  be  the  most  proper  way,  because  the  judfcment  is  entire.  If  a  writ  of  elegit 
tiff*'**  ^®  *°^^  ^"^*  ^^^  ^^®  plaintiff  extend  the  land   upon  it,  and  return  and  file  tbe  writ,  it  was 

iviii  h  ^^'^S  doubted  whether  he  should  afterwards  have  an  «li^it  into  another  county,   as  for  other 

.  lands  in  the  same  county ;  but  it  seems  to  5e  now  settled  that  un  a  su^srQgtion  that  the  defen- 

•n  Jt  it       1  ^^"^  ^^  more  lands  eitlier  in  rhe  same  or  another  county,  the  plaintiff  may  have  a  new  ele- 

th  5**        *  moiety  of  the  land  in  whatever  county  it  lies ;  2  Wms.  Saund.  68.  a.  n. 

A        When  the  writ  of  elegit  is  sued  out,  engross  it  on  a  plain  pieoe  of  parchment,  get  it  sign- 


dorse  on  it  also  the  defendant's  addition  and  place  of  abode,  or  such  other  description  of 
him  as  you  are  enabled  to  give;  R.  H.  2  ft  3  Geo.  4.,  and  deliver  it^to  the  sheriff  or  officer  to 
execute;  see  1  Arch.  Pr.  vol.  i.  p.  299.  2d  edition. 

*  The  writ  of  elegit  lies  against  tlie  defendant  in  his  life-time,  or  bis  heir  or  terre-tenant, 
after  his  death;  2  Tidd.  Prac.  1073.  And  it  ma^  be  had  against  peers  of  tbe  realm,  as  well 
as  others,  and  also  against  executors  and  administrators  upon  a  devastavit  returned ;  i 
Cromp.  346.  But  it  Ties  not  against  an  heir  till  his  full  age,  and  therefore  on  a  scire  facias 
brougnt  against  him,  the  parol  shall  demur,  because  he  may  have  a  good  plea  to  bar  the  ex- 
ecution,  which  might  be  mispleaded ;  Gilb.  Ex.  58, 

t  If  a  writ  of  elegit  be  sued  out  in  the  life-time  of  the  defendant,  it  may  be  executed  after 
his  death.  For  there  is  a  distinction  between  writs  original  and  judicial,  in  respect  of  tbe 
abatement  of  the  suit  by  tlie  death  of  the  defendant,  The  former  generally  abate,  if  the 
defendant  die  before  judgment,  but  the  latter  are  not  affected  by  it;  O.  Bridgm.  467.  Aod 
though  the  statute  giving  the  elegit  has  not  made  any  express  provision  concerning  the  abate- 
ment of  it  by  tlie  death  of  the  defendant,  it  ought  to  be  construed  in  the  same  manner  as 
Other  processes  of  execution,  whieh  does  not  abate  by  death,  when  the  defendant  has  no  daj 
in  court;  Id.  464.  478;  2  Tidd*s  Pr.  1074,  8th  edition. 

If  judgment  be  obtained  against  two,  and  one  of  them  die  before  execution,  the  judgment 
survives  as  to  the  personalty,  but  not  as  to  the  realty  ;  that  is,  the  judgment  binds thegooda 
of  the  survivor  only,  but  it  binds  the  lands  both  of  the  survivor  and  of  the  deoeased.  There- 
fore, if  you  intend  to  proeeed  in  the  personalty,  you  must  have  your  fieri  (Vicias  executed  up- 
on tlie  goods  of  the  survivor  alone ;  but  if  in  the  realty,  then  after  a  scire  facias  against 
the  survivor,  and  the  heir  and  terretenants  of  the  deceased,  the  plaintiff  may  sue'  out  an  elegit 
against  them  (for  he  cannot  proaeed  in  the  realty  against  the  survivor  alone)  and  thereupon  ex- 
tend the  lands  of  thedc>ceased  as  well  as  those  of  the  survivor;  2  Saund.  50.  n.  (n.  4.)  But 
it  is  said  that,  if  all  the  defendants  die,  and  one  leave  lands  and  the  others  not,  the  plaintiff 
maj  sue  out  an  elegit  against  the  heir  and  terretenants  of  him  who  lefl  the  lands,  alone ;  1 
Arch.  Pr.  K.  B.  301.  2d  edition. 

I  No  notice  is  given  of  executing  an  elegit ;  1  Cromp.  363.' 

^  They  must  inquire  of  all  the  goods  and  chattels  oi^  the  debtor,  and  appraise  tbe  same  i 
and  also  inquire  as  to  his  lands  and  tenements  ;  2Bac.  Ab.  Execution,  C.  2. 

Q  Except  beasts  of  the  plough ;  2  Bac.  Ab.  Execution,  O.  2.  Co.  Litt.  389.  b. 

**  And  must  return  the  writ,  in  order  that  the  inquisition  may'be  recorded  in  the  court 
out  of  which  tlie  alegit  issued ;  Dy,  100. ;  5  Co*  74.  a.  b ;  as  to  which  vide  post,  p. 
686. 

*  The  inquisition  roust  find  the  lands  with  certainty,  the  place  and  county  where  they  lie, 
and  where  tlie  inquisition  is  taken,  Dy.  208 ;  the  estate  the  defendant  has  in  them,  see  Moor. 
8 ;  whether  seised  in  severalty,  or  as  joint  tenant,  or  tenant  in  common,  Brownl.  38 ;  and 
their  value,  Cro.  Car.  319;  I  Arch.  Pr.  K.  B.  299. 

ft  If  the  goods  be  sufficient  to  satisfy  the  judgment,  the  sheriff  must  not  extend  tbe  lands, 
Q  Inst.  395;  but  merely  to  deliver  the  goods  to  the  plaintiff  at  the  value  set  upon  them  by 
the  jury,  Cro.  Car,  319. 
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thereof.  The  parcels  amounted  to  more  than  a  moiety.  Upon  these  facts  [  682  ^ 
appearing  to  the  Court,  they  held  that  the  execution  was  merely  void;  for  the  If  he  deliv 
sheriff  had  only  a  circumscribed  authority,  and  had  exceeded  it.  •"  °J®"*  ®' 

2.  Fenny,  d.  Masters,  v.  Durrant.  M.  T.  1817.  K,  B.  1  B.  4"  A.  40.      I^j^^y."* 

The  sheriflf's  return  to  an  elegit  stated,  that  he  had  delivered  an  equal  moie-^^  .  ^' 
ty  of  a  house.     An  action  of  ejectment  had  been  brought  upon  such  c^^^*—*  get  it  eat  by 
It  had  been  objected  that  the  return  was  void,  the  sheriflfnot  having  set  out  a  metes  aad 
moiety  of  the  house  by  metes  and  bounds,  as  he  ought  to  have  done.     The  ju-  bonods;  the 
ry  were  directed  to  find  a  verdict  for  the  plaintiff  with  liberty  to  the  defendant  execution 
to  move.     This  was  now  done.     In  support  ot  the  motion,  reliance  was  placed  ^'!' ^* 
upon  the  case  of  PuUen  v.  Birkbeck,  Garth.  453.  ^^'  ' 

Per  Cur.  The  language  of  Lord  Holt,  in  the  case  cited  from  Carthew,  is 
decisive,  that  if  upon  an  elegit ,  the  sheriff  deliver  a  moiety  of  a  house  without 
metes  and  bounds,  such  return  is  invalid. 

3.  Den,  d.  Tatlor,  v.  the  Earl  of  Abingdon.  M.  T.  1780.  K.  B.  2  Doug. 
473.  over-ruling,  as  to  this  point,  Earl  of  Stamford  v.  Hobart,  ante, 
p.  681. 

An  action  of  ejectment  was  in  this  case  brought  to  obtain  possession  of  lands  He  is  not, 
extended  under  an  elegit.     At  the  trial  it  appeared,  from  the  production  of  the  jio^ey^r, 
inquisition,  that  it  mentioned  by  name  all  the  difierent  farms  and  tenements  of ^^^°"^^  ^^^ 
the  defendant's  estate  in'  the  county,  with  their  value,  the  number  of  acres  in  jety  of  each 
each,  be  the  same  more  or  less,  the  tenants'  names,  yearly  value  besides  re- partieaUr 
prizes,  and  the  clear  yearly  amount  of  the  whole;  and  then,  repeating  the  names  lenemoDt 
of  a  certain  number  of  them,  their  number  of  acres,  more  or  less,  and  yearly  ®'  ^"'°*- 
amount,  it  found  that  those  particular  farms  and  tenements  were  a  true  and  e- 
qual  moiety  of  all  the  said  lands  and  premises  of  the  defendant  in  the  county; 
^'  which  moiety  of  the  said  lands  and  premises,  I,  the  said  sheriff,  on  the  day 
of  taking  this  mquisition,  have  caused  to  be'delivered  to  the  lessor  of  the  plain- 
tiff, by  the  price  and  extent  aforesaid. "     Upon  this  it  was  objected,  on  the 
part  of  the  defendant,  that  the  elegit  had  not  been  duly  executed,  and  that  the    [  683  ] 
inquisition  was  void  on  the  face  of  it;  for  that  a  moiety  of  each  farm  ought  to 
have  been  extended  and  delivered  to  the  lessor  of  the  plaintiff,  and  not  a  cer- 
tain number  of  distinct  farms,  amounting  in«value  to  a  moiety  of  the  whole. 
A  verdict  was  recorded  for  the  plaintiff,  sul\ject  to  the  opinion  of  the  Court, 
who  now  ordered  the  postea  to  be  delivered  to  the  plaintiflT. 

4.  MoRRia  V.  Jones.  M.  T.   1823.  K.  B.'S  D.  &.  K.  603;  S.  C.  2  B.  &    So,  if  two 

It  appeared  that  under  one  elegit  a  moiety  of  defendant's  lands  has  been  ^^'menXdi  ^ 
ken  to  satisfy  a  judgment.     Under  a  second  elegUy  the  whole  of  the  remainder  gainst  a  de 
of  his  lands  had  been  taken.     A  motion  was,  under  these  circumstances,  now  fendant, 
made  for  a  rule  nm,  to  set  aside  the  second  writ  of  elegit  and  the  inquisition  and  one  of 
taken  thereon,  inasmuch  as  a  moiety  only  of  that  moiety  which  was  not  extend-*''®™."*^® 
ed  by  the  first,  could  be  taken.     It  was  not  attempted  by  the  counsel  to  ^^n- ^JJf^*^^^^^^ 
tend  that  the  sheriff  had  acted  properly  in  seizing  the  whole  residue  of  the  i^nda  deliv 
lands;  but  it  was  urged  that  such  fact  formed  no  ground  for  the  present  appli-  ered  to  bim 
cation,  because  the  return  to  the  second  elegit  was  altogether  void,  and  might  opon  an 

•  A  question  having  arisen  in  the  Court  of  Chancery,  whether,  opon  an  ellgit,  the  plain-  ^•^^••t  ■»<! 
tiiT could  he  allowed  interest,  beyond  tho  penalty  of  a  judgment,  Lord  Hardwicke  was  of  ™"*.  ^"^ 
opinion,  that  at  law,  upon  a  judgment  entered  up,  the  penalty  is  the  debitum  recuperatumy  ^  ™®'®^^^ 
and  the  stated  damages  between  the  parties ;  but,  if  the  creditors  do  not  take  out  an  ezecu-  |°®  v^idad 
tion  against  the  person  of  the  debtor  or  his  personal  estate,  but  extend  the  lands  by  elegit,  "^  extend 
which  the  sheriff  does  only  at  the  annual  value,  and  much  below  the  real,  the  creditor  holds  ®^  ander 
qupusque  debitum  satisfaotum  fuerit,  and  at  law  the  debtor  cannot,  upon  a  writ  ad  eompu-  ^be  second 
tandum,  insist  upon  the  creditor's  doing  more  than  account  tor  the  extended  value ;  but,  if 
the  debtor  come  into  a  court  of  equity  for  relief,  this  court  will  give  it  him,  by  obliging  the     > 
creditor  to  account  for  the  whole  that  lie  has  received ;  and,  as  a  person  who  comes  for  equi- 
ty  must  do  equity,  will  direct  the  debtor  to  pay  interest  to  the -creditor,  even  though  it  should 
exceed  tlie  principal ;  and  he  said  he  remembered  very  well,  upon  Serjeant  Whitaker's  in- 
sisting, before  Lord  Chancellor  Cowper,  that  ihis  would   be  repealing  the  statute  of  West- 
minster, his  Lordship  said,  he  would  not  repeal  the  statute,  but  be  would  do  complete  justice, 
by  letting  the  creditor  curry  on  the  interest  upon  his  debt,  as  he  was  to  account  for  the  whole 
he  had  received,  3  Atk.  517,  518;  and  see  Amb.  520,  521 ;  1  East,  408.  436. 
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wni,  the  i,e  troatpH  :i  -  -n  h  bv  the  defrndanl,  without  the  interference  of  the  Court. — 
mqiimtion  ^j^^  ^^^^,  .^  ^     ,  ,   ,  ^j^^  anplicalion. 

7oid.  *  ^-  **  •  •    ^  '     HiTcHcR.  E.  T.   1815.  C.  P.  6  Taunt.  202.   S.  C. 

The  sheriff  ^  Marsh,  542. 

does  not,  In  thi^  ra^e,  Gibhs,  0.  J.,  made  use  of  the  following  remarks: — "  I  am 
however,  aware  tha^  It  has  in  several  places  been  said,  that  the  tenant  in  e/^gt/  cannot 
delirerac  obtain  possession  without  an  ejectment,  but  I  have  always  been  of  a  difierent 
tual  P^l^*^  opinion.  There  is  no  case  in  which  a  party  may  maintain  ejectment  in  which 
onW  civcs  ^®  cannot  enter  The  ejectment  supposes  that  he  has  entered;  at  least,  that 
le^al  poi  ^®  ^^^  leased  to  another,  and  that  that  other  has  entered;  and  that  the  lessor 
eeaion  of  may  do  it  by  another,  and  cannot  enter  Kimscif,  is  not  very  intelligible.  I  would 
the  lands;  not,  however,  consider  the  present  case  as  now  deciding  those  points,  which  I 
*"d  »f  ^«  only  throw  out  in  answer  to  the  ar^rument  which  has  been  lised.  This  is  a 
plaintiff  aOcase  to  which  the  doctrine  does  not  apply;  for  no  ejectment  could  be  in  this 
which  it'  ^^^^  maintained,  there  being  a  tenant  who  was  entitled  to  retain  the  posses- 
seems,  he    sion. 

may  do  by  6.  Taylor  v.  Cole.  E.  T.   1789.  K.  B.  3  T.  R  295. 

an  elegit;  Jn  this  rase  the  Court,  in  making  remarks  as  to  the  eflfcct  produced  by  a  le- 
He  mast,  vy  und(>r  n  ^  //••'  facias,  said,  that  under  an  elegit ^  the  sherifl*  certainly  could 
'V^^*!!  7   "**'  <Jelive'  thp  lind  extended. 

btjiintciu       ^'  '^    '^"'TOM  V   Bl'ckiiurst.  E.  T.   1814.  K.  B.  2  M.  &  S.  565, 
al  DoLe9  "      Action  f  >r  use  and  occupation    The  claim  was  under  an  elegit.     Proof  was. 
sion,  pro     adduced  at  the  trial  of  an  examined  copy  of  the  record,  containing  the  judg- 
cecd  by  e    ment,  the  award  oCilcgil,  and  return  of  the  inquisition.     It  was  urged  that  a 
jectmeot;*  copy  of  the  ehsriJ  and  of  the  inquisition  should  have  been  proved.     A  verdict 
Id  whir.h     was  given  for  the  plaintiff.     A  rule  nisi  had  been  obtained  to  set  it  aside, 
an  examin       p^r  Cur.     The  judgment  roll  imports  incontrovertible  verity  as  to  all  the 
th  ^***d^       proceedings  which  it  sets  forth,  and  so  much  so,  that  a  party  cannot  be  Sidmit- 
nient°roll     *®^  *^  plead  tjiat  the  things  which  it  professes  to  state  are  not  true.     The  rule 
conuining   must  be  therefore  discharged, 
the  award    of  the  elegit  andretorn  of  the  inquisition,  is  eridence  of  the  lessor  of  the  plaihtiff*s  title. 

V.  RKT.ATIVE  TO  WHAT  LANDS  MAY  BE  EXTENDED 

UJVDER  IT.t 

I.    Htjnt  V.  Coles.  T.  T.    1714.   C.  P.    I  Com.  226. 
Eslatesheld       Ejecfinr  nt.     Plea — Not  guilty.     On  the  trial  it  appeared  that  the  defend- 

'Vr"  4   ^*"*   *^*^'^  *'*^'^  seised  of  the  lands    at    the   time  of  the  judsment,    but   had 
aderundant      .  ■  j    *i  t         *        a-         •  f  ^         •  -       . 

may  lie  ex    suhseqiifnt!      conveyed   them    away,    by    the  direction   of    cesfm  qm   trust 

tended.        ^^^^^  Coti.t   held,  that  the  lands   could   not  in  this  case  be   extended  ;    the 

29  Car.  2.  c  3.  using  the  words,  when  referring  to  the  trustees'  seisin  in  sucli 

cases,  "  at  the  time  of  the  said  execution  sued  ''J 

.  *  So,  if  ho  |)H  Kvictpd  b  fore  the  debt  be  wholly  levied,  he  shall  recover  it  a^ain  by  writ 
of  novel  dN-'.iMJn,  and  after  that  by  writ  of  re-disiieisin,  if  need  be,  stat.  Westminster,  2 
(13  Ed.  1)  r.  18;  or  by  ejectment;  or  he  may  have  a  scire  faeia$^  and  re-extent  by 
Stat.  32  FI.  8.  c.  5;  see  Co.  Lilt.  289.  b.  290.  a;  4  Co.  66.  a;  Cro.  Jac.  388;  and  seed  G. 
•  1.  c.  25.  it.  4. 

t  The  sheriff  may  extend  under  an  elegit  Innds  in  ancient  demesne.  Hob.  47;  Moor.  211 ; 
Brownl.  234;  4  Io*l.  370;  2  Inat.  397;  or  rent-charges,  Moor.  32.  Bot  copvhoids  cannot 
be  extended,  3  D.  &  R.  603;  3  Co.  9;  Co.  Copy.  149;  I  Rol.  Abr.  888;  noVeven  a  term 
for  years  of  copyhold  lands,  made  by  licenMoof  the  lord,  I  Rol.  Abr.  888;  nor  a  mere  rent- 
rack,  Cro.  Eliz,  65.  66;  3  Co.  9;  nor  was,  it  seems,  an  advowson  in  gross,  Gilb.  Execa- 
tion,  39;  »ed  vide  3  P.  Wms.  401;  nor  the  glebe  of  a  parsonage  or  virarge,  nor  a  chorch> 
yard,  Gilb.  Execution,  40;  Jenk.  ?07;  although  it  is  said  thai  the  lands  of  a  bishop  may 
be  extended.  Dali.  J 36.  The  sheriff,  however,  cannot  extend  under  an  elegit  any  tene- 
ment which  cannot  be  granted  over,  such  as  the  office  of  filacer,  Dy.  7;  or  the  like. 

t  By  tlio  10  h  section  it  is  en:ic:ed,  that  •*  il  shall  be  lawful  for  every  .sheriff  or  olher  offi- 
cer to  wfiorn  .-my  writ  or  precepl  is  directed,  at  the  suit  of  any  person  or  pcr>on.«,  of,  for,  and 
upon  any  juiirincnt,  <laliite.  or  recognizance,  to  do,  make,  and  deliver  execution  unto  the 
parly  in  ihui  l/jInH'  suiifj,  of  all  siirh  lands,  icnemenis,  rectories,  lilhes,  rents,  and  heredit- 
nnicni-,  a-i  :iri\  <.  In:,  !)«;'--onor  (hm^ojis  aie  in  any  manner  seised  or  pos>e.siied,  in  trust  for 
hini  ;i^  .iii^t  uh  )'n  .  x. •(•.!. i,isi  is  mi  -iied,  like  as  ilju  sheriff  or  other  officer  might  or  ought  to 
jiavo  done,  if  ili-s  -  ,ri  ;j  ;«  y,  against  whom  execution  is  80  sued,  had  been  seised  of  such 
lands,  Ate,   of  such  estate  ns  they  arc  seised  of  in  tnist  for  bim  at  the  time  of  th9  said 
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2.  Doe,  d.  Hcll,  v.  Greenhill.  T.  T.   1821.  K.  B.  4  B.  &  A.  r,H4.         f  685  1 
The  question  in  this  case  was,  whether  a  trust,  created  by  a  d»  Trndiint  in  B"t  «  tmst 
favour  of  himselfand  another,  was  a  trust  within  the  moaning    ft').-  M-ih  ^ec-*"®"'*^**^^ 
tion  of  the  29  Car.  2.  c.  3.  rendering  lands  held  in  trust,  suhjc''  Ui  i  v.  rit  ^>*  jVfavourof 
eUgit,     Abbott,  C.  J.,  said:  we  are  all  of  opinion,  that  this  case  d  rs  not  pr<'-^,,„^ejf  ^,,4} 
sent  a  trust  within  the  intent  and  meaning  of  the  statute.      The  •    >r(ls  of  the  another  per 
statute  are  "  seised  or  possessed,   in  trust  for  him  against  whom  1  xncMition  isso"  can 
sued,  like  as  the  sheriff  might  and  ought  to  do,  if  that  person   v./ :  v  seized."  "**'•* 
This  statute  made  a  change  in  the  common  law,  and,  up  to  a  c  rt.i::i  ext^^nt  at . 
least,  made  a  trust  the  subject  of  inquiry  and  cognizance  in   a   \rui\  pr.»re(*d- 
ing.     We  think  tlie  trust  that  is  to  be  thus  trusted  must  be  a  cl(  a    and   simple 
trust,  for  the  benefit  of  the  debtor;  the  object  of  the  statute  a[>p(;itiiinr  to  us  10 
be  merely  to  remove  the  technical  objection  arising   from  the  in{<rt  sf  in  l.-uid 
being  legally  vested  in  another  person,  where  it  is  so  vested  for  ttio  t)cnefit  of 
the  debtor. 

-  An  elegit 

VI.  RELATIVE  TO  THE  RELATION  OF  THE  WRIT.t         """^ 'J 

'  ways  be  re 

VII.  RELATIVE  TO  THE  RETURN.  Teth^l 

Stonehguse  v.  Ewen.  T.  T.    173-^.  K.  B.  2  Stra.  874.  Co.  90.  a; 

Per  Cur.     If  it  be. returned  to  an  elegit  that  there  are  no  lands,  the  shpriir4  Co.  74; 
need  not  return  an  inquisition;  for  the  use  of  that  is  only  to  deliver  a  moiety  Cro.  Jnc, 
of  the  lands  by,  if  there  are  any.  5,?.^'  ^J^' 

.  '      .  "^  .  Eliz.  584. 

execution  sued,  vdiich  lands,  &c.,  by  force  and  virtue  of  .xuch  execution,  slmll  nrcordip.g-  y^,,^  ^y* 

ly  be  held  and  enjoj-ed,  freed  and  discharged  from  all  incumbrances  of  sue  i»    ii'r>.()ti   or  \qj^^^  have 
persons  as  eiiall  be  so-seiHcd  or  posse8i»ed,  in  trust  for  the  per.<)Ou  n<;.rin>t  u  fi-itn  ^"'"'l  *'^*  [,^^11   exten 
ecution  shall  be  sued.      And  if  any  cestui  que  trust  bhall  die,  leavini-  atni  f  in  f'''"-i^i'»i}'''' jj,.j  nnrfer 
to  descend  to  his  heir,  then,   and  in  every  such  instance,  such  trust  sh  il!  bu  ti*  •"uvA  •.•.iid  la-  :.'  .1 
ken,  and  is  thereby  declared,    to  be  assets  by  descent,  and  the  fieii  shall  Ir    i.tli;  u>  ri-.i     '  ■  i.jqj, 
chargeable   with  the  obligation  of  his  ancestor,  for   and  by  reason  of  such        *  '-.    :-.>  lul.\  „,  .    ig-, 
and  amply  as  bo  might  or  ought  to  have  been  if  the  estate  in  law  had  4(35ceti(  >  1  to  him  m  1         «o    ^ 
possession,  in  like  manner  as  the  trust  descended."  A  "l  d± 

Formerly  at  common  law,  if  a  man  was  seised  of  the  legal  e»tate  in  lan/s  to  the  use  of  **°       ** 
or  in  trust  for  another,  against  whom  a  judgment  had  been  obtained,  or  vsho  \\  A  entered 
into  a  statute  or  recognizance,  those  lands  were  not  liable  to  execution  up  -u     lie  judg- 
ment statute  or  recognizance  of  cestui  que  trust,  Co.  Litt.   :374.  b;  2  Wiiliains*  ~  aunders, 
11.  (17). 

^  So  an  equity  of  redemption  cannot  be  taken  in  execution  on  the  above  h:;i<ii.c,  though 
it  is  deemed  assets,  3  Atk.  200.  739;  1  Ves.  jun.  431 ;  se«'  3  Bro.  Ch.  C  47H;  8  Cast,  467; 
2  N.  R.  461 ;  and  see  2  Freem.  115;  2  Atk,  290;  and  therefore,  when  tiiu  estuie  is  mort- 
gaged, the  plaintiff's  remedy  is  by  filing  a  bill  in  equity,  to  redeem,  which  he  is  entitled  to 
do,  on  payment  of  principle,  interest,  and  costs;  Pow.  Mortg.  99.  1st.  edit.;  and  s«o  I 
Madd.  Chan.  5-22.  523. 

t  The  judgment  havmg  relation  in  point  of  form,  (unless  any  thing  appear  on  the  rccorci 
showing  that  it  cannot  have  that  relation,  3  Burr.  1596.)  to  the  first  day  of  th<^  term  where- 
of it  is  entered,  3  Salk.  212;  1  Wils.  39;  7  T.  R.  21 ;  or  of  the  preceding  term  when  en- 
tered in  vacation,  and  execution  relating  to  the  judgment,  the  execution  affect:^  whatever 
freehold  lands  the  defendant  or  any  person  in  trust  for  him,  29  Car.  2.  c.  3.  s.  10;  were 
s&ised  of,  at  or  after  the  time  to  which  the  judgment  relates ;  and  where  there  \>  a  term  at- 
tendant on  the  inheritance,  the  judgment  being  a  lien  on  the  inheritance,  the  exec  u:<on  con- 
sequently afiecss  the  term  in  like  manner,  2Vern.  525;  but,  in  genera),  hi:iseh«>M  proper- 
ty is  only  bound  as  against  the  defendant,  by  the  suing  out,  Godb.  J  61 ;  '^  Kc[i.  17  1;  and 
as  against  purchasers,  by  the  delivery  of,  the  writ  of  execution  to  the  bl.<-i:(i,  •'•  /wk.  7139; 
1  Ves.  195. 

The  writ  affects  freehold  lands  as  against  purchasers  by  relation  'inly  tc  li  :  ;  <:  of  sign- 
ing judgment,  29  Car.  2.  c.  3.  s.  14.  15;  which  judgment  must  be  doquc;  10,  •  &.  o  W.  and 
]V1.  c.  20.  s.  2.  and  3,  made  perpetual  by  7  and  8  H.  8.  c.  36.  s.  3. 

In  actions  of  debt  against  the  heir  on  the  bond  of  his  ancestor,  the  execution  relates  as 
between  the  parties  to  the  action;  (for,  if  the  heir  aliens  before  judguient,  tl  e  and  is  pro- 
tected inTlie  hands  of  a  bona  fide  purchaser,  by  stat.  3  &  4  W.  3;)  to  the  time  of  original 
purchase,  Co.  Litt.  102.  b;  or  bill  filed,  Carth.  245;  ct  vide  ante,  vol.  4.  p.  650. 

In  Middlesex  and  Yorkshire,  it  is  required  that  jui'gments  and  recognizances  should  bo 
registered,  vide  ante,  vol.  vii.  p.  682.  n. ;  and  in  those  counties  lands  are  not  chatged  by  a 
judgment  or  recognizance,  as  against  purchasers  until  the  time  of  such  registry.  Execution 
thoretore,  in  those  counties,  only  relates  to  and  affects  lands  from  the  time  of  registering  tho 
judgment  or  recognizanco. 

t  But  when  chatties  have  been  appraised  and  delivered  to  the  plaiatiif,  the  sheriff  ehould 
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Ifthosher  viil.  RELATIVE  TO  WHAT  WRITS  MAY  ISSUE  AFTER  AN 

iff  relum  ELiE  QIT  * 

i^Ldo^   1.:Bacon  v.  Peck.  M.  T.  1721.  K  B."  I  Str.  226.  S.  P.  Lakoastbrv. 

thegoo^  Fielder.  M.  T.  1728.  K.  B.  2  Ld.  Raym.  1461. 

for  part,  The  plaintiff  took  out  an  ehgUy  and  bj  Tirtue  thereof  levied  part  of  the  debt 

and  retarn  upon  the  goods;  and,  after  a  mhil  returned  as  to  the  lands,  sued  out  a  ca.  »a, 

mAi;  as lo   ^^^  arrested  the  defendant.     A  motion  was  made  to  quash  the  writ,  beipause 

the  pUhiiiff*^®  plaintiff  by  taking  out  an  ekgity  had  waived  any  other  execution. 

may  have  a      ^^  P^'*  ^*^'     The  election  is  not  complete,!  unless  the  plaintiff  has  some 

capias  ad    benefit  from  the  land ;  for  the  taking  out  the  writ  is  not  an  actual  election,  but 

$atx^a       only  in  order  to  an  election.  *  We  must  refuse  the  motion. 

eiendum     g.  Glascock  v.  Morgan.   H.  T.    1662.  K.  B.   1  Lev.  92;  S.  C.  1  Sid.  184. 

oryim  j„  ^i^jg  ^gg^  ^j^g  Court  held,  that  if  the  sheriff  return  to  a  writ  of  e^egtf,  that 

the  rasidae.  ^^  ^^^  levied  upon  the  goods  for  part,  and  returns  nihil  as  to  the  lands,  the 

Or  another  ?^^^y  *^  entitled  to  sue  out  another  elegit,  or  he  may  have  an  action  of  debt  on 

eUgit.t       ^^^  judgment. 

t  687  1  IX.  RELATIVE  TO  AN  ELEGIT  BEING  GOOD  IN  PART  AND 

BAD  IN  PART.§ 

•  _ 

X.  RELATIVE  TO  THE  ESTATE  CONFERRED  UPON  TEN- 
ANT BY  ELEQIT.W 

XL  RELATIVE  TO  THE  DEFENDANT'S  RECEIVING  BACK 

HIS  LAND.** 

return  to  the  writ,  that  he  delivored  the  goods  at  a  reasonable  price  fixed  by  the  jury :  Doug. 
100.  n.  pi.  71.  Tr  nny  objection  \ti  intended  to  be  made  to  the  inquisition,  it  must  be  made 
licftii'R  tlio  inqiiHihtm  i<  filed;   2  Inst.  1196;  2  Ch.  Ca.  183.  sed  vide  1  Vent.  259. 

*  iC  no  Itrid  !»(•  .'\f.'n.led  ■  n  an  elegit,  the  sheriff  mav,  of  course,  bring  an  elegit  into  an-' 
n:lu^i-  coiitry:   oc.  <n(>;i  if  lanJs  be  ux^lended  u[)on  the  hrst  elegit,  the  plaintiff,  on  a  sugges- 
tion ttiit  tfie  (lefftiHtnnt  h:i.4   more  l.'inds  in  another  county  may  have  this  elegit  directed  to 
the  sh.Tiff  of  s(jrh  rouniy  :    Hob.  57;   Ro.  Abr.  404;   Mod.  341 ;  Sir.  454. 

f  And  even  ^vhcre  an  elurtioii  has  been  made,  other  writs  of  execution  may  be  bad  re- 
course to.  if  the  pirty  bo  evicted;    Bro.  Ab.  Elegit,  15;   1  Rol.  Abr.  896. 

X  .So,  if  the  elegit  bo  inctfcetive,  as  if  the  sheriff  returns  that  ho  has  taken  an  inquisition 
of  the  lands,  but  could  not  deliver  a  moiety  thereof,  because  they  were  already  exlended, 
the  plaintiff  may  Imve  a  capias  ad  sacifaciendum,  or  fieri  facias;  L  Rol.  Abr.  905.  So,  if 
the  inauisition  bo  ivoidod  formatier  exinnsic;  1  Arch.  Pr.  K.  B.  vol.  p.  302,  2d  edition. 
So,  ir  it  be  void  for  matter  appearing  upon  the  face  of  it,  then  as  the  plain* iff  can  never 
obtain  actual  possession  of  the  land  uuder  it,  he  should  get  the  court  to  vacate  the  writ,  and 
award  another,  which  may  be  done  either  upon  a  suggestion  of  the  matter,  or  upon  scire  fa- 
cias ;  see  Townscnd  Judgm.  129 ;  2  Saund.  CS.  c. 

So,  although  an  elegit  be  awarded  on  the  roll,  yet  if  no  writ  in  fact  issue,  2  Saund.  68. 
c,  or  if  it  have  issued,  but  nothing  be  done  or  returned  on  it,  Moore,  545.  the  plaintiff  is 
not  thereby  precluded  from  having  execution  by  capias  ad  sacifaciendum^  or  fieri  facias,  at 
his  option.  . 

In  most  cases,  it  is  more  advisable  to  sue  out  a  fieri  facias  against  the  debtor's  goods  in 
the  first  instance,  and  if  ihey  are  not  sufficient  to  satisfy  the  debt,  then  to  sue  out  an  elegit 
against  his  land ;  2  Saund.  69.  n. ;  1  Arch.  Pr.  K.  B.  vol.  i.  p.  362.  2d  edition. 

$  If  the  sheriff  extend  Ihnds,  Stc.  not  extendible  by  law,  and  also  extend  lands  which  are 
extendible,  the  inquisition  may  be  good  us  (o  the  latter,  though  bad  as  to  the  former ;  3  D. 
and  R.  603. 

11  Although  the  statute  says  that  the  plaintiff  shall  hold  the  lands  **  a$  his  freehold »*' 
yet  tenant  by  elegit  has  not  a  freehold,  but  a  chattel  interest  only,  which  goes  to  his  eze- 
cntors;  Co.  Lilt.  42,  43;  2  Inst.  396;  2  Bl.  Com.  161. 

**  As  soon  as  the  plaintiff  shall  have  fully  satisfied  his  judgment  out  of  the  extended  Tal- 
ne  of  the  land,  the  defendant  may  recover  back  his  lands  from  him  either  by  an  action  of 
ejectment;  or  by  a  scire  facias  ad  rehabendam  terrain;  or,  before  he  basso  satisfied  hi^ 
jadgment,  the  defendant,  upon  tendering  to  him  in  court  whatever  may  be  deficient  of  the 
amount  of  the  judgment,  may  recover  his  lands  by  a  scire  facias  ad  rehabendam  terram% 
1  Aroh.  Pr.  K.  B.  vol.  i.  p.  802.  2d.  edit.  Formerly  the  most  usual  and  generally  the  most 
advisable  mode  was  by  bill  in  equity;  but  the  Court  of  Kiog*s  Bench  in  one  case  referred 
it  to  the  Master,  to  ascertain  the  amount  of  the  rents  and  profits  received,  and  if  the  debt 
was  satisfied,  ordered  possession  to  be  delivered  to  the  defoodaat;  5  D.  St  R.  612;  8.  C. 
3  B.  &  C.  788. 
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3BlS'*     See  tit.  Ecclesiastical  Persons. 

'EvxhZjiUmtnt 

I.  RELATIVE  TO  MONEYS  OR  EFFECTS. 

(A)  By  private  individuals. 

(a)  Clerks  or  other  servants,  p.  688.     (6)  Bankers,  merchants,  brokers^ 
attorneys,  or  other  agents,  p.  689. 

(B)  By  fublic  officers.  [  688  ] 
(a)  Clerks  in  the  Bank  ot  England,  p,  690.  (6)  Collectorsof  rates  or  tax* 

es,  p.  692.     (c)  Surveyors  ol  h.ghwa^s,  p.  692. 

II.  RELATIVE  TO  OTHER  PERSONAL  PROPERTY. 

(A)  Property  in  a  workhouse,  p.  692. 

(B)  ■  THE  Greenwich  hospital,  p.  692. 

(C)  Manufactures,  p.  692. 

(D)  Letters,  6fc,y  by  post-office  officers,  Stc,  p.  692. 

(E)  Military  and  naval  stores,  p.  69  3. 

in.  RELATIVE  TO  THE  INDICTMENT,  p.  693. 

IV.  RELATIVE  TO  THE  EVIDENCE,  p.  695. 

V.  RELATIVE  TO  THE  PUNISHMENT,  p.  695.  To  consti 

lute  embeai 

L  RELATIVE  TO  MONEYS  OR  EFFECTS.  ^hTp^nj 

(A     By  PRIVATE  individuals.  mast  be  a 

(a)   Clerks  or  other  servatits.  •  servaDt;  rd 

1.  Rex  v.  Johnson.  II.  T    1815    K.  B.  3  M.  &  S.  548.  ceive  into 

Per  Lord  Ellenborough,  C.  J.     To  bring  the  offender  within  the  39  Geo.  *".*"  P**"«'- 
3.   c.  85.  he  must  be  a  servant,  or  clerk,  Sec  ;    he  must  recaive  or  take  ^^  ^'j^  g^j^ 
into  his  possession,  the  nioneys  or  other  effects;  and  that  must  be  for  or  onter'sac 
account  of  his  master;  and  lastly,  he  must  fraudulently  embezzle  the  same,      coant;  and 

2.  Rex  v.  Whittingham.  Feb.  Sessions,  18J6.  Old  Bailey,  "2  Leach,  C.  L.  eaibezzle.  • 

912,  S.  P.  Rex  v.  Headge.   Sept.  Sessions,  1809.  Old  Bailey,  2  Leach,  _.. 

C.L.  1033.  ^  SenST 

On  an  indictment  on  39  Geo  3.  for  embezzlement,  it  appeared  the  prosecu- ^  g^rvant, 
I  >r  having  reason  to  doubt  the  pri.soner's  honesty,  he  promised  A.  B.  to  mark  who  re 
certain  moneys,  and  send  C  D.  to  his  shop  to  make  a  purchase.     The  prison- beives  mo 
er  gave  the  necessary  change  out  of  his  own  pocket,  and  the  marked  moneys  °®>  *'*'*''* 
were  afterwards  found  secreted  in  the  prisoner's  trunk.     Upon  this  evidence      J^^^™  * 
it  was  contended,  that  the  case  was  not  within  the  statute,  as  that  act  applied  ^doQi  ^j, 
only  to  cases  where  the  moneys  had  been  paid  to  the  servant  by  other  pt9^of»  principal 
than  the  master,  and  not  as  here,  where  the  moneys  had  come  immediately  had  given 
from  his  hand      But  the  Court  held,  that  if  a  servant  receive  the  money  ei-    I  689  J 
ther  from  the  master  or  from  a  third  person  on  the  master's  account,  it  is  suf-  i^  fo'  ^^® 
ficicnt.  puiposeof 

3.  Peck's  case.  Summer  Assizes,  1817.  Stafford,  cited,  2  Ru^s.  C.  &  M.  *g^"*„{r/ 

l«3d.  fidelity. 

The  indictment  charged  the  prisoner  with  having  received  and  taken  into  Qq^  wliere 
his  possession  Is.  on  account  of  his  master,  and  embezzling  the  same.     It  ap-it  was  giv 

If  the  lands  be  removed  back  by  ejectment,  or  Bcire  facias,  the  plaintiflT  will  not  be  en-^a  hy  the 
titled  to  interest  on  his  judgrnont;  bat,  on  the  other  hnnd,  he   will  have  to  accooni  for  the  m^tdr  bun 
extended  value  of  the  land,  which  is  asoally  very  much  below  the  real  value.     But  if  the^^lf»  ^"® 
lands    be  recovered  back  by  a  soit  in  equity,   the  plaJmilT  will  be  allowed  interest  on  his 
judgment;  but,  on  the  other  hand,   be  will  be  obliged  to  account,  not  for  the  extended  val- 
ue merely,  but  for  the  actual  profits  of  the  lands  while  in  hiK  podsiession;  3  Atk.  617;  Ambl. 
620;  2  Ves.  589;  1  Arch.  Pr.  K.  B.  vol.  i.  p.  303.  2d  edition. 

*  The  Bishop  of  Ely  has  not  a  palatine  jurisdiction  within  the  Isle  of  Ely;  Grant  v, 
Bagge;  2  East,  128.  abridged,  post,  tit.  **  Process." 

t  By  37  Geo.  3.  c.  85.  servants  or  clerks  receiving  any  monies  or  other  effecfs  on  their 
masters'  aceount,  and  fraudulently  embezzling  or  secreting  any  part  thereof,  shall  be  deem- 
ed to  have  feloniously  stolen  the  same,  and  they  and  their  abettors,  &c.  shall  be  liable  to 
be  transported  for  fourteen  years.  Bat  the  statute,  in  mentioning  the  specific  punishment 
of  transportation  for  fourteen  years,  does  not  exclude  any  other  punishment  of  inferior  de- 
gree; see  2  East,  P.  C.  o.  1<5.  ?.  18 

VOL  VIII  fSO 


472  EMB£ZZLL:MI:NT.— (y  Mon^iys,  &.C. 

^nnrt  ar  peared  that  having  2*.  Gd.  of  his  master's  money,  to  pay  on  account  of  suck 
.iv.^f!ata  master,  he  only  paid  1*.  6ci.,  and  converted  the  other  1«.  to  his  own  use. — 
CO  iv-I^  on    ^^'^     ^  "i»o.i  Pa;k.  .1.  'iirected  the  jury  to  acquit  the  prisoner. 

(6)   Banlc^rs^  merchanis,  brokers  J  altov7ieyfi,  or  other  agents. 
ou.;  to  »^^-x  V.  Walsh.   H.  T.  1012.  C.  P.  4  Taunt.  268. 

o.  3.*  On  an  indictment  for  stealing  Bank  of  England  notes  and  other  securities, 
•iiM  embea  it  t  r:ivck\  tiiat  the  prisonrr,  a  stock-hrokcr,  after  having  advised  a  proprie- 
£  fn»nt  of  tor  of  stock  as  to  the  proper  time  of  disposing  of  it,  sold  the  stock  for  him,  and 
Recunties  received  the  proceeds.  The  pro.^-ccutor  instructed  him  to  purchase  Exche- 
uM  oilier  ^•**^r  ^''^^9  to the  amount;  but  the  prisoner  stating  it  was  too  late  to  do  so  on 
"frertj,  left  that  day,  lodged  the  money  with  his  own  bankers,  and  gave  the  bankers  of 
for  a  spe  the  prosecutor  a  check  for  the  amount.  On  the  fbllo\ying  day  the  prosecutor 
jirt)  j.nr  di  ew  a  check  on  his  bankers  for  the  same  amount,  and  gave  it  to  the  prisoner 
po^e  m  ibe  j,^  purchase  Exchequer  bills.  The  prisoner  received  of  the  bankers  of  his 
broker,  vras  P^o^^cutor  bank  bills  for  the  check,  with  a  part  of  which  he  bought  Exchequer 
»ot  puniaha  ^'J^^^  ^^r  the  prosecutor,  and  delivered  tiiem  to  the  prosecutor's  banker;  with  a 
bU.  part  of  the  residue  he  paid  for  American  stock  and  foreign  coin,  which  he  had 

previously  purchased,  with  intention  to  abscond;  and  paid  away  the  rest  in 
discharge  of  other  debts  of  his  own,  and  then  absconded.  At  the  trial  of  the 
prisoner,  his  counsel,  after  first  taking  an  objection  that  the  check  in  question 
wa^  not  a  security,  within  the  2  Goo.  2.  c.  25.  contended  that,  even  admitting 
it  to  be  such  a  security,  yet  it  was  ncU  slohn  by  the  prisoner  from  the  prosecu- 
[  690  1  tor,  as  the  prosecutor  gave  it  to  him,  for  the  purpose  of  his  receiving  the  mo- 
ney for  it  at  the  bankers,  and  of  purcba*«ing  Exchequer  bills  withit  to  the  a- 
mount;  and  that  as  tlie  money  was  received  for  it  at  the  bankers,  and  Exche- 
quer bills  purchased  with  part  of  its  proceeds,  the  prisoner  could  not  be  charg- 
ed with  having  stolen  the  whole  proceeds  of  the  draft.  With  respect  to  the 
^  charge  contained  in  the  first  count  of  the  indictment,  viz,  the  stealing  of  the 

-bank  notes,  which  he  Cionsidered  to  be  the  principal  question  in  the  case,  he 
contended  that  the  property  of  these  identical  notes  never  was  vested  m  the 
prosecutor;  that  they  were  received  in  payment  of  the  check,  and  that  it  was 
not  in  the  contemplation  of  either  of  the  parties,  that  they  should  be  brought 
back  by  the  prisoner  to  the  prosecutor.  That,  supposing  the  notes  could  be 
said  to  have  been  at  any  time  the  property  of  the  prosecutor,  yet  he  clearly 
had  parted  both  with  the  possession  and  the  property  of  them  to  the  prisoner; 
and  that  in  none  of  the  cases  where  the  property  as  well  as  the  possession  had 
been  parted  with  by  the  owner,  as  in  Nicholson's  case,  2  Leach,  C,  L.  610;  S. 
C  2  East,  P.  C.  6G9.  had  it  been  holden,  that  a  misapplication  of  things  so  cir- 
cumstanced amounted  to  felony.  Afler  a  cicr.  adv.  vuU.  the  prisoner  was  dis- 
charged, this  being  considered  not  to  amount  to  felony;  for  there  could  be 
no  stealing  of  the  check,  as  that  was  delivered  to  the  broker,  and  applied  bjr 
him  as  the  drawer  of  it  intended;  nor  of  the  bank  notes,  as  they  never 
were  in  the  possession  of  the  prosecutor,  and  the  property  of  them  never  wa* 
vested  in  him. 

(B)  By  public  offkt.rs. 
fr^'^l  \^.  (a)    Clerics  in  ihc  Ba^ik  of  Ens:land. 

was'not  ftl      ':  ^Vaite's  CASE.  Feb.  Seesions,  1743.  Old  Bailey.  1  Leach,  C.  L.  28. 
onr  for  a         Upon  an  indictment  for  stealing  East  India  bonds,  the  property  of  the  go- 
clerk  in  the      *  Cap.  63.  s.  ].  wliich  enacts  Uiat,  if  any  p^^rson  wiiti  whonn,  as  banker,   broker,  agent. 
Dank  to  em  Ito.,  c-niy  security  or  personal  oifectd  sbail  have  been  doposiiol,  witliout  authority  to  sell  or 
bezzlc  pN'flgo  the  same,  ■hall  nell,  negoci.ite,  pledge,  ejnbczzle,  &c..  the  same,  iu  violation  of  pood 

bonds  deliv  failb,  vtith  intent  to  defraud,  sMch  olfendor  shall  be  deemed  giiiltv  of  a  misdemeanor,  and 
ored  for  th^  be  transported  for  fourteen  years,  or  receive  such  other  punirtltpicnt  as  may  bo  inflicted  for  a 
pnryosc  of  misdorncnnor.  By  s.  2.  if  any  such  banker,  broker,  ft«aT»N  &c.,  in  whose  hands  any  money 
hill,  <5'C.,  Fliall  bo  placed  v.ilb  nwy  order  iu  writing,  sifjned  by  tlie  party  to  invost  such  money 
&c.,  shall  apply  to  iheir  own  use  any  6uch  monev,  &r.,  iii  violation  of  good  faith,  with  in- 
leut  to  defraud  the  owner  of  Hiioh  money,  tS-.c.  such  offender  hIiuII  be  guilty  of  a  misdemean-' 
or,  and  puniKlicd  as  mentioned  in  the  former  section. 

But,  by  8.  5.  no  person  is  to  be  oonvicted,  if  he  shall,  previously  to  being  indictedi  havo 
disclosed  the  matter  by  compulsory  process,  iu  any  action,  &c.  in  which  he  shall  have  been 
n  partv,  and  which  shall  have  been  bona  fide  iustituled  by  the  party  aggrieved. 

t  ^'ap.  13.  s.  12.  any  officer  of  the  Bank  of  Hnglnn'!.  being  entrusted  with,  or  having  any 
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rernor  of  the  Bank  of  England,  it  appeared  that  the  bonds  in  question  having  l>eiog  depoi 
been  taken  to  the  Bank,  for  thft  purpose   of  being  deposited  there,  were  not  'J^^  with 
carried  to  the  usual  pla.-e  for  such  dcj)osit.s,  viz.  a  <h»st  in  the  cellar  of  the  J^^®^^*^^^' 
Bank,  but  were  received  by  the  prisoner,  who  was  a  casblcr  there,  an  S  placed  havin»  part 
by  him  in  his  own  doj^k.      Civ.  iutl-ios  rr.Icd,   that  the   prisoner  was  nJt  <iuilty  ed  wiili  the 
of  felony,  in  afterwards  selhriii;  tht:  'i  itmh  and  ( onvertiisti  tfie  m'>ncy  to  his  own  poMesj«ion. 
use,  on  the  ground  that,  lih  th*;  ^-  n  i^  v.  ere  never  put   ni.>  the  eellar  in^he  usu- 
al course,  the  Bank  had  no  pus.-v.  '.on  j.'thein,   hut   »he   p  )i:\H's-ion  rcfiiained 
always  in  the  prisoner. 

2.   Aslett's  case.   Sept.  Se:4s.   1..'.  ).i.  Old  ilailey.  ^i  Leach,  C.  L.  95J.  I  C9I    ( 

It  was  contended  in  this  case,  that  aiimitiintjf  thv*  otlenee  eha-fjed  to   be  of ^^  ^^^  "' 
such  a  description  as  would  be  wit  un  the  I  3  G?.  y    I.  c.  ]i.  -.  2.,  yet  thai  the  *'"«*"•»« 
prisoner  could  not  be  con/icted  under  it,  because*  tha:  3t  .ru.e  a    to  the  P"nish- jjJ]J"f jj'^  15 
ment  inflicted  by  it  ha^'been  repcxlvd  by  the  i?  (i«:  >    S.  c.     5.      But  all  the  g.  >,  ^-a, 
judges  were  clearly  of  opinion  that  noihinijj  is  eo.Ufu!n.d  hi  the  fil  Geo.  3.  which  repenled  by 
could  operate  as  a  repeal  of  any  part  of  the  \j  (ie  >    2.  <bo  37  G. 

3.  Rex  v.  B.\kewell.  AprilS:  ^s.  It302.  Old  Hailcy.  '2  Lea^h,  C.  L.  943.    ^'  ^'  ^^^ 

Upon  an  indictment  on  the  \o  Goo.  i.  it  was  proved  that  the  prisoner  who  The  word 
had  been  employed  in  taking  an  account  of  certain  paid  nrnes,  had  embezzled  "eflecu** 
a  paid  note  not  properly  cancelled,  and  uttered  it  as  his  own  property.     Qn^"  ^^'l^^ 
the  question  whether  this  case  was  within  the  meaning  of  the  word  tjf'ects  used  Jjj^g  i^*  *^ 
in  the  statute?     The  judges  said  that  they  had  no  doubt  but  that  a  paid  notCpaij  notei. 
was  certainly  part  of  the  e/ftf/s  belonging  to  the   Bank.     The  jury  found  the 
prisoner  guilty.     The  point,  howev^ir,   \v:\s  reserved   fjr  the   consideration  of 
the  twelve  judges,  but  no  opinion  was  ever  given. 

4.   Rex  v  Aslett.  July  Sens.  UJO).  Old  Bailey.  2  Leach,  C.  L.  954.        Bat  the  15 

This  was  an  indictment  on  the  !5  Geo.  2.  for  feloniously  secreting  and  em-^-  2*  '1^** 
bezzling  "  certain  bills,  comm  nly  called  Exchequer  bills."     It  appeared  that"'*'  exiend 
the  bills  in  (juestion  were  ihrfueJ  under  the  4.'3  Geo.  3.  c.  5.  which  contained  a  njg„j  char* 
proviso  that  every  such  bill  should  be  signed  by  the  auditor  of  the  Exchequer,  lug  the  em 
or  by  some  person  duly  authorised;  that  the   bills  in  question  had  not  been  bezzlement 
signed  by  a  person  duly  authorised,  the  authority  of  the  signer  not  having  been  ^^**  ^^^ 
renewed.     Whereupon  it  was  contended,  that  the  bills  in  question  were  "^t  ^  v^.^^t*^*- 
legal  Exchequer  bills,  f»nd  that  as  the  indictment  averred  the  instrument!?  to^j^^    \^^^ 
be  **  Exchequer  bills,"  the  prisoner  must  be  acquitted,  and  of  that  opinion  were  out  to  be 
the  Court,  who  said  the  Bank  having  purchased  them  as  good  Exchequer  bills,  not  Excheq 
could  not  dispense  with  the  formalities  required  by  the  statute.  «er  bilN,  in 

5.  Rex  v.  Asi.r.Tr.  Sept.  Sess.  1803.  Old  Bailey.  'J  Leach,  C.  L.  958.       «^^»'^^  »« 

An  indictn?ent  was  preferred,  describing  the  Exchequer  bills,   Ist,  as  ^i^^^'*  noi^dal v*^* 
being  paper  writings,  purporting  to  be  Exchequer  bills;  2nd,  slating  them  tOgj^ngjj 
be  certain  papers  upon  the  credit  whereof  the  bank  had  advanced  a  large  sum 'f^jQ^g^ 
of  money;  and  lastly,  calling  the  bills  in  question  secuHtieSy  instead  of  the  word  ,uch  msira 
ejfec($.     It  was  contended,  Ist,  that  the  prisoner  havincr  been  acquitted  on  thementscome 
former  indictment,  he  could  not  be  attain  charged  with  having  enibeziled  the  within  th» 
same  papers;  2nd,  that  the  13  Geo.  3.  having  declared  these  bills  void,  unless  I   ^-^^  1 
duly  signed,  were  mere  waste  paper,  and  ot'no  value  at  the  time  of  the  embez- '*'"rj!^  V," 
zlement,  and  could  not  ex  post  factn  make  thein  valuable   effects  within  the   15  „  effects-*' 
Geo.  i2,  and  it  was  impossible  to  say  that  the  word  ejjr.ch  could  apply  to  those 
things  not  intrinsically  valuable;  but, 

Le  Blanc,  J.,  said,  the  word  secirHits  was  u.^ed  in  the  statute,  as  well  as  the 
word  efftriSf  which  showed  that  the  IcGjislature  i'ltended  that  the  statute  should 
extend  to  other  kinds  of  property  than  securiti  \s-  the  word  fffects  being  a  larger 
and  more  coitiprohensive  nicanin^j  tiian  the  word  i*.cnni\e9\  and  also  that  the 
offence  of  e'iii»ezzlinir  the  etfeots  or  sol'i: itie*<  oK'ntionod  in  the  act  was  not 
mnd<-  I'U'.  ;';iv,  -vhere  s  'me  value  mu^r  i.-a  h  on  the  fhi'ig  takfin,but  was  cre- 
jled  ti  .rl-     ,-j  which  induord  n  >  n  -e  ^^  t)  /or  -.uiy  va!u<'.   b^ing  ascertained.' — 

I'll  "  '.  .»'  '.*•  V.  vM  'lilior  »'t"i.  -,  i-  '  ••  c  ,'..'  I.  o  n  iiir,  :s  \\\\yh-  «; 'iity  of  f  lony.  without 
S><^n  ;fi.  oi'  clor^'>  ;  cstid  tliis  st.irut<5  fi-i-.  uoci.  (-(jnn.rricd  ;jy  .'5  v>co.  3.  c.  C'o.  a.  0.  anil  37(i^eo. 
3.  c,  ^G, 
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The  jury  found  the  prisoner  guilty.   On  a  case  reserved,  the  judges  concurred 
with  Le  Blanc,  J 

(6)    Collectors  of  raUs  and  taxes.*     (c)   Surveyor  of  highway 3. "^ 

II.  RELATIVE  TO  OTHER  PERSONAL  PROPERTY. 

(A)  Propebty  in  a  work  no  use.  J 
(B)  Property  in  Grfenwich  hospital.^ 
(C)  Mant:factures.      Seo  pos/,  tit.  Larceny. 
[  01>3  ]         (D)  Letters,  &c.  by  posT-orFicc  officers.     See  posfy  tit.  Post-office. 

(E)  Military  and  naval  stores.     See  posf^  tit.  Public  Stores. 

III.  REIATIVE  TO  THE  INDICTMEVT. 

The  vonua  i,   Hobson's  case.   Lent  Asi^izps,  !8  )3.  Shrewbury,  1  Eust,  P.  C 

Tthi*co*Jn  A«ldend   xxiv. 

tv  in  which  *^^  prisoner  was  inli'  'ed  at  A.,  in  the  c  nmty  of  B.  It  nppmred  at  the 
it  appears  trial  that  the  master  resided  at  C,  in  the  C(.nnty  of  D.  ;  that  he  ii.id  authoriz- 
that  the  ed  the  prisoner  to  rereive  rertain  sii'us  f if  tnnney  at  A.,  which  thf*  prisoner, 
prisoner  re  {))Q|,g)^  j^  ^vas  pr^u^ed  he  had  rocoived 'hem  at  A  denied  that  he  ever  had. 
ceived  the  T^e  question  was,  whether  the  itidictinent  rn  ghi  no*  be  found  and  tried  in  the 
Intent^to*  county  where  the  go  »ds  or  money  were  received.  The  judges  were  of  opinioo 
embeEzle;   that  the  trial  was  prop-rlv  had  at  A. 

9,  Rex  v.  Taylor  Oi.  Sess.  180i,  0!d  Ba  lev,   2  Leach,  C.  L.  974;  S.  C. 
Or.  if  the.  3B.  iSf  P  .59G.' 

aervant  re  'pjjg  prosecutor,  a  fishmonger,  lived  in  the  roiinty  '^f  Mi<]dlegex'  the  pris- 
monev  in  oner,  his  servant,  received  monev  in  the  ronn'v  (/  Snrre\ ,  wh-eh  he  ♦ir.Hez- 
one  county,  2^®^'  '^^®  venue  was  laid  in  VTiddle-e\.  It  ua^  ^'intended  that  the  ''»f('*»nce 
and  the  mas  was  committed  in  Surrey  and  n'>t  in  !Mi«Mle«ex,  which  ronsi*«tod  in  the  roreipi 
ter  lives  in  of  the  money.  On  a  cRt^e  rm  ived.  th<'jnfVes  ronsidered  that  the  crVncf*  was 
another,  triable  in  either  county,  as  referable  t )  the  orirrjnal  taking  in  one,  and  the  not 
*  ®  ^h" lad ^^^^"'^'^"B  ^^  denying  the  receipt  in  the  other. 

"  aie  lal  3-   '^EX  V.  JoHs.soN.  fl.  T.  1815.  K,  B.  3  M.  &  S    539. 

ter.  This  indictment  contained  several  counts,  some  of  which  char«ied  the   pris- 

The  indict  oner  with  embezzling  bank  n^tes  against  the  firm  of  the  statute,  and  others 
meni  for  with  stealing  bank  notes  in  the  common  form  of  counts  for  larcenv.  It  ivas 
embezzle  contended  to  be  a  misjoinder,  on  the  ground  that  a  different  judgment  must  be 
ment  may  given  on  the  counts  for  embezzlement  on  the  statute,  and  the  counfs  for 
count  for  g*^*''^^  larceny.  But  the  court  were  of  opinion  that  the  counts  for  emb^zzle- 
larceny  at  nient  might  well  be  joined  with  the  c  lunf-*  for  larceny,  because  th*»  statute  had 
common  in  fact  made  the  offence  of  embezzh-me^if  df*srril>ed  in  it  a  larceny,  anil  thrtt 
law;  having  done  so,  it  had  annexed  to  it  all  the   properties   and   consoquf  ncv^    at- 

taching upon  the  critne  of  larceny. 

*  By  50  Geo,  3.  c.  50.  s   1.  any  porson  ernl>e/.zlin«;  or  ri.iiidulnntTv  npplvins"  monr-v  i-^<'j.« 
to  them  f(jr  the  public  scrvice?t,  lo  be  adj'.uJ;^cd  S'liliy   of  a  uiisilemcanor.   add  jiiiiji'.lu'.l   ;»y 
truni^portation. ' 

And,  hy  s.  '2.  any  snch  officer,  coliertor,  &  •.,  nuirnstod  wi'h  llic  n^cclpt  o»'  m  ■tii..':'  t-r.'  of 
the  public  rcvoniips.  and  furnishing  fil-se  stn'oiMciiis.  tooe  adjiiiigfed  irudtv  of  a  it-  -'''iijcan- 
or,  and  punished  by  tiuo  .-tnd  imprisonmont.  ^c. 

f  It  socms  thai  i;iiib«zzifWitM)i  hy  a  surveyor  of  the  highways  of  materials  procur(.'<i  for 
repjiirmg  ihcm  at  tho  oxponsuof  tho  parish,  is  indictable  as  a  misdcnieiuior  at  cominunlaw; 
see  Rush.  C.  &  M.  I*J51. 

X  By  5^  Geo.  3.  c  IS7.  as  to  omhozz'omcnl  hy  poor  persons  in  workhousf^s,  it  is  enict- 
pd  that,  if  any  person  >h  ill  Uno\Nitiir'y  l.tku  it  in  p.iAn  or  roceivc  any  goods,  &c..,  provided 
for  tho  U80  of  the  poor  in  a  workbou-t;.  or  given  to  the  poor  by  the  oversecr.-s,  Ac,  or  any 
i^oods,  &c.,  or  m  tt^r'.als,  bulon^iinp:  'o  .\  w«trkl,oiiso,  or  sh:ill  rcccnvc,  or  hu)  »  anv  of  the  pro- 
visions provided  f>r  the  poor  of  Midi  workboijse,  h«  shall  forfeit  for  every  offunce  no*  ex- 
(•eeding  five  poundy,  nor  less  ih.in  on< ,  ipon  couvjction  before  J.  I*.  And  il  is  furtlier  de- 
rlared  th  t  if  any  pauper  sb  ill  run  .»w.iy  from  the  workhouse  with  the  pari>h  ch)lhc-,  he 
shall  ho  sent  to  gaol   for  ibree  CHlend n  iiiorilh«<.  * 

f  By  54  Geo.  3.  c.  110.  if  any  peiisiofier,  or  nurse,  !?hall  dosert  or  run  away,  and 
carry  wiih  ilicni  any  ciollu.'-i.  &•.,  licloiigin:;  to  the  hospital,  ihcy  ehall,  upon  conviction, 
hf!  eonunittetl  to  \be  i:ao!  of  llie  town,  cS^c.  where  the\  shall  be  apprehended,  f'lr  sin  ca- 
lendar montli-. 
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4.  Rex  v.  M'Gregor.  Sept.  Seas.  1801.  Old  Bailey,  2  Leach,  C.  L.  932;  S. 

C.  3  B.  &P.-106. 

An  indictment  on  the  39  Geo.  3.  for  embezzlement  did   not  expressly  aver  A"d  most 
that  the  money  alleged  to  have  been  feloniously  taken  and   carried   away  by  P?^®?*  *!} 
the  prisoner  was  the  money  of  any  particular  person.     It  was  objected  that,  as   L  '^^'^  .J 
the  statute  has  not  made  the  sort  of  embezzlement  thetein  mentioned   eo  nomi-  LeJ^of"  n 
ne  a  distinct  and  substantial  felony,  but  has  only  enacted  that  the  property  re-  indictment 
ceived  into  the  possession  of  the  servant,  and  feloniously   converted  by  him,  for  larceny 
shall  be  considered  as  having  t>een  by  such  conversion  feloniously  taken  from  At  common 
the  possession  of  the  master,  the  offence  still  continues  at  common  law  larceny,  ''^* 
and  that,  consequently,  an  indictment  framed  ;upon  that  statute   must  contain 
all  the  requisites  of  an  indictment  for  larceny  at  common  law. 

For  the  crown  it  was  argued,  that  the  statute  in  question  made  the  embez- 
zling by  servants  in  the  manner  stated  a  substantive  felony,  which  before  was 
only  a  misdemeanor  or  breach  of  trust,  for  which  the  master  had  a  civil  reme- 
dy; that  it  was  therefore  sufficient  to  follow  the  words  of  the  act,  as  in  other 
cases  where  new  offences  were  created  But  a  majority  of  the  judges  were 
of  opinion  that  the  indictment  was  defective,  as  it  did  not  aver  that  the  money 
alleged  to  have  been  stolen  was  the  money  of  the  prosecutor;  that  the  statute 
made  the  offence  a  larceny,  and  made  the  possession  of  the  servant  under  such 
circumstances  the  possession  of  the  master. 

5.  Rex  V.  Whittingham.  Feb.  Sess.  1801.  Old  Bailey,  2  Leach,  C.  L  912. 
An  indictment  on  39  Geo.  3.  stated,  that  the  prisoner  being   such  servant,  It  has  been 

did  receive  and  take  into  his  possession  the  sum  o{ seven  shillings  from  one  A.,  "'^  ^^^  * 
for  and  on  account  of  his  master,  and  did  afterwards  feloniously  embezzle,  ^c.  ™°""'  *"* 
the  said  sum  of  seven  shilliuij^s      The  evidence  proved  that.only  orv  shilling  and  Q^jg\^i  ^Q  ^^ 
three  pence  had  been  received  aud  not  accounted  for  by  him.  stated  acca 

The  Court  ruled  that  the  evidence  did  not  support  the  charge,  and  directed  rately; 
an  acquittal. 

6.  Rex  v.  Johnson:  H.  T,  1815.  K.  B.  3  M.  &  S.  539. 

An  indictment  upon  the  39  Gr'o.  3.  c.  {j5.  charged  the  prisoner  with  receiv-^°V  where 
ing  into  his  possession  "  divers,  to  wit,  nine  bank  noies,  for  the  payment  of  di-       "'^^^-^ 
vers  sums  of  money,  am  )unting  in  tlic  whole  to  a  certain  sum  of  m«)ncy,  to  wit,  fp^  embez 
the  sum  of  9/.  of  lawful  money,  arsd  of  the  value  ofi)/.  of  like  lawful   money/' zlipp  •*  rii 
for  and  on  account  of  his  o^n;^l..•y^r^.      h  was  «  bjected  tiiat   there  was  a  want  vers,  to 
of  certainty  in  the  descrijjtion  of  the  thing  (!havgetl  to  Ue  emiiezzled;  f)i  all  "'i^»  "'"» 
the  indictment  alleges  is,  that  the  prisoner  rc^eiv«»d  diners  bank  notes,  laying  j!**"^.  "°*6s 
the  number  and  amount  for  which,  payable,  under  a  videlicet,  so  that  neither  need  ment^of^d'^ 
be  previously  proved;  for  although  the  defendant  be  provod  to  have  received  vers  su ma 
but  one,  he  might  be  convicted  under  this  f(»rm  of  indictment.  of  money, 

Sedper  Cur,     It  has  been  argued  as  if  the  prosecutor  was  bound  to  prove  fniounting 
the  exact  amount  of  the  value  and  nuin^^cr  laid;  whereas,   if  he   proved  only  *V^® 
one  bank  note  of  the  value  of  1/ ,  it  w.iuld  ho  sufficient  to  support  the  charge.  ^,J^„^*  *^  * 
If  the  indictment  had  charged  the  things  to  have  been   nine  printed   books),  of^ff^^y^^y 
the  value  of  9/.,  instead  of  nine  hank  notes,  and  one  book  had  been  proved  to    >   695  [ 
have  been  stolen,  it  would  have  been  enough;  so  hero   it  is  laid   that   the  a- to  wit, the 
mount  is  nine,  and  the  value  9/.,  and  why  is  not  this  the  same?  sum  of  9/." 

7.  Rex  v.  Gilbert.  May,  1810.  Old  Bailey,  cited   Ross  on  C.  &  M.  1237.  '^}  was  hoi 

note^o).  '  densQffi 

This  indictment  for  embezzlement  was  holden  bad,  because  it  did  not  aver  ^ 
that  the  prisoner  was  entrusted  to  receive  money,  and  the  prisoner  was  in  conse-^^g^!  j|^j^' 
quence  discharged.  the  prison  ^^^r^ 

8.  Rexv.  CaiQHTON.  Summer  Assizes,  1803.  Lancaster,  cited  Rex  v,  John- er  wa» «« en  ?§ 

SON.  3  M.  &  S.  555.  trusted  to      g| 

The  indictment  charged  that  the  prisoner  was  employed  as  a  clerk  to  A.,  and  J^^^^'®*       ^J| 
that  by  virtue  of  his  employment  he  received  from  B.  on  account  of  his  master,    ^'  ,;^* 

9/.  185.  9d,  and  that  he  fraudulently  embezzled  and  secreted  the  same,  omit-^"^*.'**''® .^|J 
ting  the  word  "  feloniously"  at  the  commencement,  concluding,  "  that  he  did  cnibezzleZSS 
feloniously  embezzle,  4rc.     It  was  objected,  that  it  did  not  appear  from  the  in-  though  ih«'^'^ 


476 

word  "  felo 
niously** 
nay  be  in 
flcrttid  at 
the  concla 
910 n  of  the 
indictment. 

If  the  evi 
dence 
proves  »ev 
eral  distliici 
embezzle 
ments,  the 
prosecutor 
will  be 
bound  to  se 
lect  aome 
particular 
act  on 
which  he 
intenda  to 
proceed. 


ENTRY,  WRIT  OR 

dictment  that  the  prisoner  hid  committpd  a  felony,  whiA  ought  to  have  been 
showninthe  body  of  the  ind  tmcllt,  n^d  i*  is  -.os  en'^ugh  to  allegr- it  ni  th^ 
conclusion.     But  the  judges  overruled  the  objection. 

IV.    RETATIVE  TO  THE  EVIDENCE. 
Hefp's  case.   Summer  Assizes,  1818.  Stafford,  cited  Ru«s.  C  Sf  M.    1242. 
The  indicttnent  contained  a  variety  of  counts,  some  for  embezzlement  under 
tlio  statute,  others  for  larceny  at  common  law.     The  evidence  being  very  gen- 
eral, Garrow,  B.    said,  that  the  evidence  stated  would  only  go  to  show  a  con- 
version by  the  prisoner  of  the  monies  of  the  pr(Jsecutor,  consisting  prohal:ly  of 
numerous  distinct  acts  of  embez/lcment,  all  of  which  were  distinct   felonies; 
and,  if  ascertained,  might  be  made  the  subject  of  distinct  prosecutions;  but 
that  it  was  necessary  they  should  be    so   ascertained   and  distinguished,  and 
that  the  prosecutor  sb^;^^vi    ' '  r^^so.ue  one  act  of  embezzlement,  in  support  of 
the  present  indictm-^-il,  the  n  i.-    -f  iaw  being  that,  where  a  transaction  propos- 
ed to  be  given  in  t  >  .<b.^nrr   iv^'t^irs   clearly  to  consist  of  several  distinct  felo- 
nies, the  prosecutor  u*.i.s^  t^  be  put  lo  select   some   particular  case  on  which 
he  will  proceed. 

V,  RELATIVE  TO  THE  P^L  NISHMENT.     Vide  ante. 


[  C96  J         K?!Jb!^'jUftttS.      See  tits.   Ex^.cvfur  and  Admimstrator ;  Heir]    Landlord 

and  TtTifinf. 

JBmhvntnri* 

ISuemy       Seetit.  .^/fV.« — Enemy. 
ElUraUCljfSCmtnt.      See  tit.    Copyhold. 

TSriylatt?*,  JJcTltfe  of.      See  tits.   Bank  of  England;  Emhezzlennnt. 
l?.\\(^Vn\}f^}^.     See  tit.   Prints  or  Engravings. 
1£:tnV0rJ5?tUg.     See  tit.  Forestalling. 

32uU^tVj*f  Ut-      See  tits.  Apprentice;  Army^  Habeas  Corpits;  Soldiers. 
?Sntfar).     See  tit.    Estate. 
^UlrttS.     See  tit.    Tradesmen'^ s  Books. 

ISUtVl).     See  tits    Ejeclmenf;  Estate',  Infant;  Landlord  and  Tenant;  lAm." 
ifa!wn^   Sbituif-  of]  Process. 

5SntVg,    fF^:»rC(fc^?.     ^oeUt.  Forcible  Entry. 

lEntrn,  gintt  of. 

Hull  v.  Blakh.  T.  T.  18 1*2.  C.  P.  4  Taunt.  572. 
The  disrei       Motion  to  an.cnd  a  writ  of  entry  siirdissdsin  en  le  post.     It   appeared    that 
sor's  name  (jj^  disseisor  had  been  described  as  the  elder  instead  of  the  younger,  and  that 
cnt^  "l  cft*n  ^^^  tenant  had  pleaded  that  A.  B.,  the  elder,  had  not  dissei'sed.     The"  Court 
not  bo  a      refused  the  application  to  amend. 

mended.  *  An  Attempt  to  influenco  a  jury  corinplly  to  one  side  by  promises,  pcrsnasions,  entrea- 

tief,  money,  enterlainments,  nnd  the  like.  The  punishment  for  the  pernon  embrarinif  ia 
by  fine  and  imprisonment;  and  for  the  jury  so  embraced,  if  it  be  by  taking  money,  ihe 
puniNhrhent  is  perpetual  infamv,  imprisonment  for  a  year,  and  forfeiture  of  tenfold  value; 
see  4  Bl.  Comm.  140;  1  Hawk.  P.  C    85. 

t  The  writ  of  entry  is  a  posisossory  rem^'dy  which  disproves  the  title  of  the  tenant  or 
possessor,  by  showitig  the  unlawful  means  by  which  he  en  ered  or  conlinucd  po^scsfiion. 
The  writ  is  directed  to  the  sheriff,  whartin  it  appeara  that  the  tenant  ia  required  either  to 
deliver  soisia  of  the  Unds,  or  to  show  cause  why  he  will  not.  The  writs  of  entry  are  of 
four  diiTerent  kinds.  Tho  first  is  a  writ  of  entry  sur  disi^eiiin  thai  lies  for  the  disseisee 
against  a  disseisor  upon  a  disseisin  done  by  hiriiBelf.  Second.  A  writ  of  entry  sur  dis- 
j^  seisin  in  le  per  against  the  heir  by  descent,  who  is  said  to  be  in  the  per  as  he  comes  in  hy 

his  ancestor;  and  so  it  is  if  a  disseisor  make  a  feoffment  in  fee,  gift  in  tail,  &c. ;  the  feofleo 
and  donee  are  in  the  per  by  the  disseisor.  Third.  A  writ  of  entry  sjir  di.fseisin  in  ie  per 
et  ciii,  where  the  feoffee  of  a  disseisor  makes  a  feoffment  over  to  another  when  the  dissei- 
see shall  hftve  his  writ  of  entry  sur  disseisin^  &c.  of  the  lands  in  which  such  other  bad 
no  right  of  entry  but  by  the  feoffee  of  the  dissoi.sor.  to  whom  the  disseisor  demised  the 
same,  who  unjustly,  and  without  judgment,  disseised  the  demandAnt;  sse  1  In%l.  2^^8.  And 
lastly,  a  new  writ  has  J3een  framed,  called  a  writ  of  entry  in  the  po*t,  whicli  only  alls^es 
the  injury. of  the  wrong-doer,  without  deducing  all  the  intermediaie  titles  from  him  to  the 
tenant,  stating  it  in  this  manner,   that  the  tenant  hnd  not  entry,  unles<;  Jtfior,  or  subsequent 
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^llUttJ!'     Seo  lit.  Chancenj.         .         '  "  {  I'iBT   | 

I.  Pynev.  Don.  M.  T.  1785.  K.  B,  1  T.  R  5G.  wirorpro 

Per  T,or<l  Alnn^lieliJ,  G.  J.  I  agree  with  the  counsel  at  tlii?  bar  that  when  a  petij  in  a^ 
general  rii!c  ofpropertv  is  established  by  a  court  of  equity,  il  should  be  fuHou-qniiy 
cd  by  a  court  ol  law,  that  their  decisions  should  be  uniform.  ■hould  b? 

it.  Cai.diveli.  v.  Bali..   E.  T.  1786.  K.  B.   I  T.  R.  21 «  S.  P.   HoI.I.»■.sfo^  "'■ae"""^ 
V.  UiBBiHT.  M.  T.  1789,  K.  B.  3  T.  R.  404.  of  u"" 

Ppr  Ashhtirat,  J.     Whon  equity  is  equal  between  (he  conlestiug  parlies,  a  ^-1,5,3  ,(,„ 
legal  title  iiiiisl  [.revail,  eq„i,j  ;,  ^ 

qual.  R  legal  ItMg  mnal  pmnil, 

3.   FooNE  V.  Bi.ou.NT.  T.  T.  me.   K.  B.  Conp   4(:7.  Eqaiiy 

Per  Cur.     The  doctrine  and  principles  of  the  courts  oreiiiiilj  coiiBider  ilmt  l'**™''"''*! 
which  is  to  be  dune  the  same  as  if  it  were  done.         -  j  ■■. 

4.  TiiF.  M-*NcFiEsTERMai.s'c.^«E,  c'i'edinCoRTv.  BiRuiiECK.  T.  T.   177:3.  f,"';," 
K.  B.  1  D.^ug.  222.  done. 

Thia  was  an  application  lo  revive  a  decree  of  5  Jac,  1 .  (\::iinst  the  defend-  a  decree  to 
ants.     Th*!  decree  had  edJabliahod  a  custom  That  all  ibe  i;  l.iSimnia  of  Man- eiiabliab  > 
cheater  should  send  their  cum  which  wat   to   he   spent   in   ^,   ir   houses  to  he  <:''"lDn> 
ground  at  the  plainti:: 'a  milh,  thfi  defendant,!  had  boujihl   lacad  and  flour,  ^'"''"'" 
which  Ihn  bakers  had  brought  from  some  place   in  the  ru  ii:ljiioijrhood,   andP^"°^J^^ 
which  had  not  been  ground  at  the  plaintilT's  mills.     The  *' .mi  resolved,  first,  „aB of  »  di 
that  the  decree  establishing  tho  custom,  and  which  had  hi-t:i\  cinfiriticd  by  o-  red  breach 
thera,  both  of  a  prior  and  subacquenl  dale,  ought  not  lu  bi.'   cuiitrovcrled,   nor  of  ibo  cm 
the  csisTcnce  of  llie  custom  litigated  any  further  before  a  jury;  '2nA,  that  such '"'"'"'"'' 
s  decree  hinds  all  persons  under  the  same  dcacriplion  with  Ihc  original  defen-  ',*  gg.^T 
danta;  3d,  that  it  iaonly  in  the  case  of  a  direct  breach  that  such  a  decree  cao  '-,l  j     ' 
be  revived  hy  scire  facias,  and  if  it  is  evaded,  ihe  method  of  proceeding  is  by  a  crco,  it 
supplemental  bill.i  may  be  to 

Tivedbj  afire  faettn;  bat  where  it  is  ddIj   evaded,  iha  proceeditig^  inuil  be  by  Munplc-  * 

meglnl  bill. 

5.  Morgan  V.  Horseman.  M.  T.  1810.  C.  P.  3  Tnunt,  241. 
Per  Lord  IMrtHsfiald,  C.  J,      It  is  imppaiible  for  this  Cnurl   to   look   at   any  Court,  of 
thing  but  the  case  referred  to  by  the  Court  of  Chancery,  and  i(  has  no  autho-'*"."^ 


celJor, 

IStillHy  OE  ^ellCinpUon-     See  tit,  Motlgage. 
ISraSUtT.     See  tits.  Bills  andJS'oiei ;  Bond;  Coniracl;  Iktih. 

to,  the  onaler.  or  injury  doue  by  ihe  oijginel  diiipoMasaor,  and  rightly  concluding,  thai,  if 
the  original  title  wai  wrongful,  all  cRiima  deriTcd  Troin  thence  nmit  purticipale  of  iheiBise 
wrong. 

*  In  an  action  of  treiipi!4  direcled  by  Ihe  Lord  Chancellor  lo  try  n  qneBliDn  of  hanktopt- 
cy.  ihafonn  of  Common  Pleas  will  not  iBitrain  tbe  defendant  frorr,  pleading  the  general 
issue,  together  with  apecial  jastitication ;  M'Connell  t.  Hector,  Z  K,  if.  P.  !i49;  abridged 
TOI.  iii.  p.  E47. 
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